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TRIAL  OP  IMPEACHMENT. 


PKEIIMINARr  PROCEEDINGS. 

On  tlie  2dth  day  of  January,  1858,  the  following  co  mmnnication,  addressed 
to  the  Speaker,  was  read  in  Asseoibly : 

To  Hon.  Henry  L.  Palmer, 

Speaker  of  ike  AsBemhly  ; 

• 

The  undersigned,  a  citizen  and  elector  of  this  State,  hereby  charges  the 
Hon.  Levi  Hubbell,  Judge  of  the  Second  Judicial  Circuit  of  this  State,  with 
having  committed,  and  being  guilty  of,  l^gh  crimes,  and  misdemeanors,  and 
maifcflMnces  in  office,  and  has  so  acted  in  his  judicial  capacity  as  to  require  the 
mterposition  of  the  Constitutional  power  of  the  Assembly.  I  therefore  request 
you  to  lay  this  communication  before  your  Honorable  Body,  so  that  an  in- 
vestigation may  be  had,  to  euable  the  Assembly  to  determine  whether  or  not 
the  constitutional  power  of  the  Assembly  ought  to  be  exercised  in  regard  to  th« 

Hon.  Levi  Hubbell. 

WM.  K.  WILSON. 

After  some  discussion,  it  was  referred  ^o  a  select  committee — Messrs.  Sncp- 
ao9,  Sanders.  Cats,  Sholes  and  E.  N.  Foster. 

January  27 — The  Committee  wa^  at  [the  request  of  the  chairman,  autho- 
lized  to  send  for  persons  and  papers. 

¥ebnuiry  23 — Mr.  SmpflON,  chairman,  reported  from  the  Committee  at 
IdDgth,  with  charges  and  spedfieations  against  Judge  Hubbell,  and  recom* 
meoding  his  removal  from  office  ^  by  address"  of  both  Houses,  as  provided 
in  Ibe  Coutitutioa    The  report  was  ordered  printed. 


February  28th,  29tb,  and  March  2d  and  3d,  the  Asaemblj  had  the  report 
under  consideration,  and  daring  this  time  the  testimony  taken  by  the  Commit- 
tee was  read,  in-Hiecret  session. 

On  March  8d,  the  Assembly  resoWed  to  j)roceed  against  the  accnsed  by 
Impeachment,  instead  of  by  Address,  and  Messrs.  Sanders,  Cats,  Barber, 
Simpson  and  Wheeler,  were  appointed  a  Committee  to  prepare  Articles  of 
Impeachment,  and  to  impeach  Levi  Hubbell  at  the  bar  of  the  Senate. 

March  5 — ^The  Committee  appeared  at  the  bar  of  the  Senate,  and  Mr. 
Sanders,  the  chairman,  read  the  following : 

In  the  name  of  the  Assembly,  and  all  the  people  of  the  State,  we  impeach. 
Levi  Hubbell,  Judge  of  the  Second  Judicial  Circuit,  of  corrupt  conduct  and 
malfeasance  in  his  said  office ;  and  the  Assembly  will,  in  due  time,  exhibit  par- 
ticular articles  of  impeachment  against,  and  make  good  the  same,  and  we  do 
demand  that  the  Senate  take  order  for  the  appeafance  of  the  said  Levi  Hub- 
bell to  answer  to  the  said  impeachment 

(Signed)        R  T.  SANDERS, 
G.  W.  CATE, 
J    ALLEN  BARBER^ 
P.  B.  SIMPSON, 
E,  WHEEJ.ER» 

Committee  of  the  Assembly, 

The  subject  was  referred  to  a  select  committee  of  the  Senate. 

March  19 — ^In  Assembly,  the  Committee  reported  the  Articles  of  Impeach- 
ment, being  tbe  same  as  the  report  of  the  Investigating  Committee,  with  the 
exception  that  two  specifications  of  the  tenth  charge  were  omitted. 

March  20 — Messrs.  Sanders,  Simpson,  Barber,  Gate  and  Wheeler,  were 
chosen  as  the  Assembly's  Managers  to  conduct  the  Impeachment  before  the  Senate. 

March  22 — The  Senate  having  relolved  itself  into  a  Court  for  the  trial  of 
Impeachments,  in  the  case  of  the  State  of  Wisconsin  vs.  Levi  Hubbell, 
Judge  of,  the  Second  Judicial  Circuit  of  said  State,  the  Chief  Clerk  admin- 
istered the  following  oath  lo  the  Hon.  Duncan  C.  Reed,  the  President  pro 
tempore. 

"  You  do  solemnly  swear  that  you  will  truly  and  impartially  try  the  Ira 
peachment  of  Levi  Hubbell,  Judge  of  the  Second  Judicial  Ciicait,  flcoording 
to  evidence.    So  help  yon  God.'' 


The  aame  o&fh  was  then  administered  by  the  President  to  the  following 
Senators: 

Kessrs.  Aldan,  Aixiiw,  Bashford,  Blair,  Boveb,  Bowen,  Brigos,  Carti 
Duirj,  HuKTER,  Lewis,  Miij.ER,  Pinokkbt,  Prbnticb,  Sharpstein,  S^juxaafi, 

SiBWART,  VlTTUM^  WaKBLEY  RUd  WeIL. 

The  Managers  on  the  part  of  the  Assembly,  viz:  Messn.  Sanders,  Barber, 
Simpson,  Gate  and  Wheeler,  then  appeared  within  the  bar  of  the  Senate; 
and  Mr.  Sanders,  their  Chairman,  announced  that  they  had  been  instructed  by 
the  Assembly  to  exhibit  certain  articles  against  Levi  HtSBELL,  Judge  of  the 
Second  Jndicial  Circuit  of  the  State  of  Wi.sconsin,  in  maintenance  and  sup- 
port  of  their  Impeachment  against  him  of  corrupt  conduct  in  office,  and  for 
crimes  and  misdemeanors. 

Whereupon,  the  Sergeant-at-Arms  ma^le  proclamation  in  the  following 
words: 

"  Hear  ye  I    Hear  ye !    Hear  yel 

'^  Ail  persons  present  are  commanded  to  keep  silence,  on  pain  of  imprison- 
ment, while  the  Grand  Inquest  of  the  State  are  presenting  to  this  Senate, 
AxtkleB  of  Impeachment  against  Levi  Hubbell,  Judge  of  the  Second  Judicial 
CiKiiit  of  the  State  of  Wisconsin," 

Mr.  Sanders  then  read  the  following 


ARTICLES  OF  IMPEACHMENT. 

CHARGE  L 

That  he,  the  said  Levi  Hubbell,  being  judge  of  the  second  judicial  circuit  of 
this  state,  in  the  year  1852,  while  a  certain  cause  wherein  one  Theodore  Perry, 
eurvivoT  of  Beville  Shumway,  was  plaintiff,  and  Cicero  Comstock,  Leander 
Comstock,  Reuben  Chase,  and  William  Sanderson,  were  defendants,  was  pend- 
ing in  the  circuit  court  of  Milwaukee  county,  before  him,  the  said  Levi  Hub- 
bdi,  as  judge  of  the  said  court,  did,  contrary  to  his  duty  and  obligations  as  said 
judge,  permit  the  said  William  Sanderson,  who  was  one  of  the  defendants,  and 
was  interested  and  desirous  that  the  said  plaintiff  should  succeed  in  maintaining 
his  said  case,  and  recover  therein,  to  consult  and  advise  with  him,  the  said  Levi 
Hubbell,  on  the  subject  matter  and  proceedings  of  the  said  cause,  and  did  con- 


8ult  and  advise  with  the  said  William  Sanderson,  in  relation  thereto;  and  that 
afterwards,  in  the  month  of  June,  in  the  same  year,  while  he,  the  said  Levi 
Hubbell,  was  holding  under  advisement,  for  his  consideration  and  jadgraenty 
a  certain  issue  of  fact  in  the  said  cause,  then  lately  tried  before,  and  submitted 
to,  him,  pursuant  to  law  and  the  practice  of  the  said  court,  he,  the  said  Levi 
Hubbell,  did,  privately  and  partially,  and  contrary  to  his  said  duty  and  obliga- 
tions, reveal  to  the  said  William  Sanderson  that  he,  the  said  Levi  Hubbell, 
as  such  judge,  had  decided  upon  the  said  issue,  he,  the  said  Levi  Hubbell,  did 
solicit  and  borrow  from  the  said  William  Sanderson  the  sum  of  two  hundred 
dollars,  which  sum  the  said  William  Sanderson,  intending  the  same  as  a  gift, 
thereupon  paid  to  him,  the  said  Levi  Hubbell,  taking  no  voucher,  and  making 
no  agreement  fur  the  repayment  thereof,  and  charging  the  same  in  account  to 
the  said  plain tiflf;  and  that,  within  two  days  thereafter,  he,  the  said  Levi  Hub- 
bell. did  decide  the  said  issue  of  fact  in  favor  of  the  said  plaintiff;  and  that  the 
said  sum  of  money  so  remained  unpaid  and  unsecured  by  him,  the  said  Levi 
Hnbbell,  and  intended  and  regarded  by  the  said  William  Sanderson  as  a  gift, 
for  a  long  time,  and  until  after  the  said  Levi  Hubbell  and  William  Sanderson, 
were  advised  that  the  said  Levi  Hubbell  was  threatened  with  prosecution  before 
the  constitutional  tribunal,  for  receiving  the  said  sum  of  money  as  a  bribe ; 
when  he,  the  said  Levi  Hubbell,  gave,  and  he,  the  said  William  Sanderson, 
received  a  due  bill  for  the  said  sum  of  money,  which  he,  the  said  Levi  Hubbell, 
afterwards,  and  during  the  present  session  of  the  legislature  of  this  state,  pre- 
tended collusively  with  the  said  William  Sanderson  to  pay  to  him,  the  said 
William  Sanderson,  but  which  said  sum  of  money  was  not  received  by  the  said 
William  Sanderson,  but  was  by  him  left  with  the  said  Levi  Hubbell,  after  the 
surrender  by  the  said  William  Sanderson,  to  the  said  Levi  Hubbell,  of  the  said 
dne  bill,  and  so  remains  as  a  gift  from  the  said  William  Sanderson,  or  the  said 
plaintiff,  in  the  hands^  and  to  the  use  of  him,  the  said  Levi  Hubboll,  to  the 
manifest  corruption  and  scandal  ef  the  administration  of  justice. 

CHARGE  IL 

That  the  said  Levi  Hubbell,  so  being  judge  of  the  second  judicial  circuit,  has 

presided  and  adjudicated,  as  such  judge,  in  the  circuit  courts  of  this  state,  idl 

.  causes  wherein  he,  the  said  Levi  Hubbell,  was  pecuniarly  interested,  contrary  to 

the  statute  in  such  case  made  and  provided,  and  to  the  manifest  corruption  and 

scandal  of  the  admiubtration  of  justice. 


Spboificatxov  1. — ^That  he,  the  uid  Levi  Hubbell,  having  purohased  from 
<me  Jonathan  Tajlor  a  certain  judgment,  previouslj  rendered  in  the  cirenit 
<y>QTt  of  Racine  eountj,  in  favor  of  the  said  Jonathan  Taylor,  against  the  city  of 
MiJwaakee,  and  having  procured  the  same  to  be  assigned  to  one  Levi  Bloeaom^ 
for  the  use  and  benefit  of  him,  the  said  Levi  Hnbbeil ;  and  the  said  Levi  Bloa* 
'»m  having  filed  in  the  cti-cuit  court  of  Milwaukee  county,  his  certain  bill  ia 
chancery,  commonly  called  a  creditor's  bill,  founded  upon  the  said  judgment^ 
and  to  enforce  the  payment  of  the  said  judgment  against  the  said  city,  and 
having  thereupon  obtained  a  writ  of  injunction  out  of  the  said  circuit  court  of 
Milwaukee  county^  restrainiog  the  said  city,  and  the  treasurer  thereof^  amongst 
other  things,  from  paying  out  any  monies  belonging  to  the  said  city,  and  the 
said  city  having,  by  its  counsel,  made  a  motion  in  the  said  circuit  court  of  Mil- 
waukee county,  to  dissolve  the  said  injunction ;  be,  the  said  Levi  Hubbell » 
judge  as  aforesaid,  being  pecuniarly  interested  ia  the  premises,  did,  on  the  12th 
day  of  February,  1852,  contrary  to  law  and  justice,  and  his  duty  in  the  pie- 
mise%  preside  in  the  said  circuit  court  of  Milwaukee  county,  on  the  hearing  of 
the  said  motion,  and  as  judge  of  the  said  court,  did  decide  the  said  motion^ 
and  refuse  the  same. 

Spbcipication  2. — ^That  he,  the  said  Levi  Hubbell,  being  the  owner  of  a 
certain  promissory  note  of  one  Joseph  0.  Humble,  did  cause  a  suit  to  be 
ioBtitnted  in  the  cireuit  court  of  Milwaukee  county,  wherein  he,  the  said  Levi 
Hubbdl,  was  the  presiding  judge,  for  the  collection  of  the  said  promissory  note^ 
for  the  use  and  benefit. of  him,  the  said  Levi  Hubbell,  in  the  name  of  one  Wair 
hoe  W.  Graham  as  plaintifi^  against  the  said  Joseph  0.  Humble,  and  that  he» 
the  said  Levi  Hubbell,  Judge  as  aforesaid,  being  pecuniarly  interested  in  the 
premises,  did,  on  the  26th  day  of  Ma^,  1849,  contrary  to  law  and  justice,  and 
his  duty  in  the  premises,  preside  in  the  said  court,  in  the  said  cause,  and  render 
judgment  therein  against  the  said  Joseph  0.  Humble,  and  in  favor  of  the  said 
Wallace  W.  Graham. 

SpBCi?iCATtON  3. — That  after  ih^  rendition  of  the  judgment  in  the  last 
foregoing  specification  mentioned,  and  a  writ  of  fieri  facias  had  issued  thereon^ 
and  certain  real  estate  of  the  said  Joseph  O.  Humbla  had  been  sold  to  satisfy 
the  same,  and  been  purchased  by  one  Henry  P.  Hubbell,  for  the  use  and  bene- 
&t  of  hinl,4he  said  Levi  Hubbell;  one  William  Y.  Miller  having  filed  his  oex^ 
tain  bill  in  chancery,  in  the  circuit  court  of  Milwaukee  county,  agamst  the  said 
Joseph  0.  Humble,  the  said  Wallace  W.  Graham,  and  others,  to  foreclose  a 
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Aortgtge  on  the  said  real  estate,  and  having  obtained  thereupon  a  deeree  of 
^redosure  and  sale  of  the  said  real  estate,  and  said  real  est^e  baying  beenr 
iijpoii  such  last  mentioned  sale^  again  purchased  by  the  said  Henry  P.  Hubbell, 
lor  the  use  and  benefit  of  him,  the  said  Levi  Hubbell;  he,  the  said  Levi  Hub- 
bdl,  being  pecuniarily  tnterestod  in  the  premises,  did,  at  February  term  of  the 
said  courts  18/51,  as  judge  of  the  said  court,  make  an  order  of  the  said  court, 
eonfirming  such  last  mentioned  sale,  and  did,  at  a  special  April  term  of  the 
•aid  courty  1851,  make  an  order  of  the  said  court  directing  the  surplus  moixiea 
uiung  from  such  last  mentioned  sale,  to  be  paid  to  the  said  Qenry  P.  Hubbell^ 
as  the  purchaser  of  the  said  real  estate. 


CHARGE   IIL 

That  he,  the  said  Levi  Hubbell,  so  being  judge  of  the  second  judicial  circuity 
has,  in  the  circuit  courts  thereof,  wilfully,  arbitrarily,  partially  and '  illegall j 
sentenced  persons,  therein  convicted  of  crime,  to  puni^ments  different  from  the 
punishment  prescribed  by  law,  contrary  to  the  statutes  in  sudi  case  made  and 
provided,  and  to  the  manifest  corruption  and  scandal  of  the  administration  of 
justice. 

SpBcmcATroK  1.-— That  one  James  N.  Haney  having  been  indicted  and 
convicted,  in  the  circuit  court  of  Bane  county,  for  an  assaalt  with  intent  to 
commit  murder,  he,  the  said  Levi  Hubbell,  as  judge  of  the  said  Circuit  court, 
did,  on  the  25th  day  of  April,  in  the  year  1851,  contrary  to  law  and  justice 
and  his  duty  in  the  premieeB,  sentence  the  said  James  N.  Haney,  for  the  said 
crime,  to  pay  a  fine  of  two  hundred  dollars,  and  costs,  and  to  stand  commited 
until  the  same  should  be  paid,  and  to  no  other  or  different  punishment 

* 

Specification  S. — ^That  one  John  McKay  having  been  convicted  in  the 
circuit  court  of  Waukesha  county,  #n  an  indictment  for  larceny  of  goods  and 
chattels,  of  the  vahie  of  fifty  dollars  and  upwards;  he,  the  said  Levi  Hubbell, 
JB  judge  of  the  smd  circuit  court,  did,  on  the  27th  day  of  Noremb^,  1849, 
contrary  to  law  and  justice,  and  his  duty  in  the  premises,  sent^oce  the  said  John 
MoEIay,  for  the  said  crime,  to  pay  a  fine  of  five  dollars,  and  coeta,  and  to  stand 
committed  untQ  the  same  should  be  paid,  and  to  no  other  or  diffevent. 
ponishment 
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CHARGE  IV. 

That  be,  the  said  Levi  Hubbell,  so  being  jadge  of  tbe  second  judicial  cir- 
cnit,  has  presided  and  adjudicated,  as  such  judge,  in  the  circoit  and  supreme 
ooorts  of  this  state,  in  causes  in  the  subject  matter  whereof  he,  the  said 
Levi  Hubbell,  had  been  retained  and  counselled  with  as  attornej,  solicitor,  and 
coansellor,  bj  parties  to  such  causes,  and  had  acted  as  attorney,  solicitor,  and 
counsellor  for  such  parties,  contrary  to  the  statute  in  such  case  made  and  pro* 
Tided,  and  to  the  manifest  corruption  and  scandal  of  the  administration  of 
justice. 

Specification  1. — That  he,  the  said  Levi  Ilubbell,  at  the  December  term, 
1851,  and  the  June  term,  1853,  of  the  Supreme  Court  of  this  State,  did,  con- 
trary to  law  and  justice  and  his'  duty  in  the  premises,  preside  and  adjudi- 
cate as  one  of  the  judges  of  the  said  supreme  court,  in  a  certain  cause  in 
Chancery,  pending  by  appeal  in  tbe  said  Supreme  court,  wherein  one  Calvin 
W.  Howe,  and  othei-s  were  complainants,  and  one  Charles  L  Kane,  who  had 
been  impleaded  with  one  George  Cogswell,  was  defendant,  and  did,  as  one  of 
tKe  judges  of  the  said  court,  give  his  vote  and  influence  in  favor  of  the  said 
Charles  I.  Kane,  in  the  said  cause;  he,  the  said  Levi  Hubbell,  having  been  the 
attorney,  solicitor  and  counsel  of  the  said  Charles  I.  Kane,  in  the  subject  matter 
of  the  said  cause,  and  in  a  former  cause  against  the  said  Charles  I.  Kane,  and 
George  Cogswell,  growing  out  of  and  involving  tbe  same  facts. 

Specification  2. — That  he,  the  said  Levi  Hubbell,  having,  as  judge  of  the 
circuit  court  of  Dane  county,  made  a  final  decree  in  favor  of  William  S  Hun- 
gerford,  in  a  certain  cause  in  chancery  therein  pending,  wherein  the  said  William 
S.  Hungerford  was  complainant,  and  Caleb  Cushing  Vas  defendant,  and  while 
the  said  cause  was  pending,  on  an  appeal  of  the  said  Caleb  Cushing  from  the 
said  decree  to  the  supreme  court  of  this  state,  he,  the  said  Levi  Hubbell,  was 
contrary  to  his  duty  and  obligations  as  such  judge,  retained,  and  did  act  as 
counsel  for  the  said  William  S.  Hungerford,  in  the  District  Court  of  the  United 
States  for  the  dirtrict  of  Wisconsin,  growing  out  of  the  same  coDtreversy, 
and  inrolving,  in  part»  the  same  oonclasions  of  fact  and  law  as  the  said 
cmm  ID  chancery;  and  that  afterwards^  at  the  December  term,  1851,  and 
the  Jane  and  December  terms  1852,  of  tbe  Supreme  court,  he,  the  said  Levi 
HnbbeBt,  did,  contrary  to  law  and  justioe,  and  his  duty  in  tbe  premises,  preside 
and  Adjudicate  as  one  of  the  judges  of  the  said  Supreme  court,  in  the  said 
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appeal  of  the  said  cause  in  chancery,  and  did,  as  one  of  the  judges  of  the  said 
courts  give  his  vote  and  influence  in  the  said  cause,  in  favor  of  the  said  William 
S.  Hungerford. 

Specification  3. — That  he,  the  said  Levi  Huhbell,  having  been  retained  bj 
one  William  L.  Hart,  to  obtain  for  him,  the  said  William  L.  Hart,  a  divorce 
from  his  wife  Eliza  A.  Hart,  who  had  never  been  within  this  slate  or  the 
United  States,  and  having  made  application  for  such  divorce  to  the  Hon. 
David  Ii-vin,  judge  of  the  second  judicial  «iicuit  of  the  territory  of  Wisconsin, 
in  the  district  c^art  for  tlio  county  of  Rock,  in  the  said  territory,  which  applica- 
tion had  been  refused  by  the  said  David  Irwin,  for  want  of  jurisdiction  of  the 
courts  of  said  territory  to  entertain  the  same;  he  the  said  Levi  Hubbell,  did, 
contrary  to  his  duty  and  obligations  as  such  judge,  cause  one  Albert  Smith,  an 
attorney  tmd  counsellor,  to  be  employed  by  the  said  William  L.  Hart,  to  apply 
for  such  divorce  in  the  circuit  court  of  Milwaukee  county,  before  him,  the  said 
Iievi  Hubbell,  as  judge  thereof,  which  was  accordingly  dcine;  did  entertaia 
such  cause  in  the  said  circuit  court,  as  the  judge  thereof;  did  testify  as  a  wit- 
ness therein,  to  certain  things  by  him  done  during  and  growing  out  of  his 
said  retainer  by  the  said  William  L.  Hart;  and  did,  contrary  to  law  and 
justice,  and  his  duty  in  the  premises  preside  in  the  said  circuit  court,  on  the 
hearing  of  the  said  divorce  suit  of  the  said  William  L.  Hart  against  his  wife, 
the  said  Eliza  A.  Hart,  and  did  improvidently  and  improperly  make  a  decree 
of  the  said  circuit  court,  granting  such  divorce. 

Specification  4. — That  he,  the  said  Levi  Hubbell,  having  been  consulted 
.and  retained  on  behalf  of  one  Andrew  Smith,  in  relation  to  a  certain  claim  of 
the  said  Andrew  Smith  against  the  Milwaukee  Mutual  Insurance  Company? 
and  the  said  Andrew  Smith  having  instituted  his  suit  against  the  said  In- 
surance Company,  in  the  circuit  court  of  Milwaukee  countj^;  he,  the  said 
Levi  Hubbell,  did,  at  the  February  term  of  said  court,  1860,  contrary  to.  law 
and  justice,  and  his  duty  in  the  premises^  preside  at  the  trial  of  the  said  cause, 
as  judge  of  the  said  court. 

Specification  5. — ^That  he,  the  said  Levi  Hubbell,  at  the  May  term,  1851, 
of  the  circuit  court  of  Milwaukee  coanty*  did,  contrary  to  law  and  justice,  and 
his  dnty  in  the  premises,  preside  and  adjudicate,  as  judge  of  the  said  court, 
upon  a  demurrer  of  one  Charles  I.  Kane  to  a  certain  indictment  therein  pend- 
ing, against  the  said  Charles  I.  Kane,  for  the  crime  of  perjury,  and  did  sustain 
the  said  demurrer,  and  give  judgment  upon  the  said  indictment  in  favor  of  tha 
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said  Charles  L  Kane ;  he,  the  said  Levi  Hubbeil,  having  boen  and  acted  as  the 
attornej  and  counsel  of  the  said  Charles  I.  Kane,  on  the  subject  matter  out  of 
n^bich  tJie  said  indictment  aroee. 

Spkcificatiok  6. — That  he,  the  said  Levi  Hubbell,  at  the  May  term,  1852 , 
of  the  circuit  court  of  Milwaukee  county,  did,  contrary  to  law  and  justice,  and 
his  duty  in  the  premises,  preside  and  adjudicate  as  judge  of  the  said  court, 
upon  a  demurrer  of  one  Charles  L  Kane  to  a  certain  other  indictment  therein 
pending,  against  the  said  Charles  L  Kane,  for  the  crime  of  peijury,  and  did 
sustain  the  said  demurrer,  and  gi\  e  judgment  upon  the  toid  indictment  in 
favor  of  the  said  Chai'les  I.  Kano,  he,  the  said  Levi  Hubbell,  having  been  and 
acted  as  the  attorney  and  counsel  of  the  said  Charles  L  Kane,  on  the  subject 
icitter  out  of  which  the  said  indictment  arose,  and  having  drawn  the  sworn 
answer  in  Chancery  of  the  said  Charles  L  Kane,  upon  which  perjury  was 
assigned  in  and  by  the  said  indict  meat 

CHARGE  V. 

That  he,  the  said  Levi  Hubbell,  being  judge  of  the  second  judicial  circuit, 
huBf  contrary  to  the  statute  in  such  case  made  and  provided,  and  his  duty  and 
obligations  as  such  judge,  taken  and  used  moneys  paid  into  the  circuit  courts  of 
the  said  circuit,  in  the  progress  of  suits  therein,  to  the  manifest  scandal  and 
danger  of  the  administration  of  justice. 

Specitication  1. — That  he,  the  said  Levi  Hubbell,  having,  as  judge  of  the 
eircuit  court  of  Milwaukee  county,  ord(3rcd  the  sale  as  of  perishable  property, 
of  certain  goods  and  chattels  attached  in  a  certain  attachment  cause,  wherein 
James  McBridc,  Henry  McBride,  and  Henry  K.  Sheldon  were  plaintifis,  and 
Cicero  Comstock,  and  Leander  Comstock,  William  Sanderson,  and  Reuben 
Chase  were  defendants,  then  pending  in  the  said  circuit  court,  and  the  same 
having  been  so  sold,  and  he,  the  said  Levi  Hubbell,  having  as  such  judge, 
ordered  the  nett  proceeds  of  such  sale  to  be  paid  into  said  court;  he,  the  said 
Levi  Hubbell,  did,  on  the  14th  day  of  August,  1852,  contrary  to  law  and  pro- 
priety, and  his  duty  in  the  premises,  take  from  the  sheriff  of  Milwaukee 
county,  and  use  for  his  own  benefit,  the  sum  of  five  hundred  and  sixty -five 
dolJara  and  seventy-four  cents,  being  the  amount  returned  by  the  said  sheriff 
as  the  nett  proceeds  of  the  said  sale,  and  did  keep  and  use  the  same  until  after 
the  final  determination  of  the  said  cause. 
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Specification  2. — That  he,  the  said  Lefi  Hubbell,  having,  as  judge  of  tlie 
circuit  court  of  Dane  couDtj,  in  a  certain  cause  in  chancery  therein  pendio|^y 
wherein  Levi  B.  Vilas,  and  Ezra  L.  Varney  were  complainants,  and  R.  J.  Lan- 
sing, Robert  W.  Lansing,  Charles  H.  Rogers,  Henry  Corwith,  and  Nathan 
Co^with  were  defendantB,  ordered  a  certain  amount  of  money,  therein  in  con- 
troTersy,  to  be  paid  into  the  said  court,  and  thereupon  the  eum  of  two  hundred 
and  sixteen  dollars  and  ninety-six  cents  was  so  paid  in  to  the  clerk  of  said 
court;  he,  the  said  Levi  Hubbell,  did,  on  the  23rd  day  of  April,  1852,  con- 
trary to  law  and  propriety,  and  his  duty  in  the  premises,  take  from  the  said 
clerk,  and  use  for  his  own  benefit,  the  sum  of  two  hundred  and  fifteen  dollars, 
being  part  of  the  amoant  paid  into  court,  and  did  keep  and  use  the  same  until 
after  the  final  determination  of  the  said  cause. 

Specification  8. — That  he,  the  said  Levi  Hubbell,  having,  as  judge  of  the 
circuit  court  of  Milwaukee  county,  at  the  January  term,  1850,  thereof,  sen- 
tenced certain  persons  convicted  of  misdemeanors,  in  said  court,  to  wit:  Samuel 
Gardiner,  Rufus  King,  William  J.  A.  Fuller,  and  William  E.  Cramer,  to  pay 
certain  fines,  did,  contrary  to  law,  and  his  duty  in  the  premises,  take  and 
receive,  and  for  a  long  time  keep  and  use,  to  his  own  use,  the  moneys  by  them 
paid  for  such  fines. 

CHARGE  VL 

That  he,  the  said  Levi  Hubbell,  so  being  judge  of  the  second  judicial  circuit, 
has  improperly  and  collusively  given  judicial  advice,  and  made  judicial  pro- 
mises, to  suitors  and  persons  likely  to  become  suitors  in  the  courts  of  this  state, 
on  the  subject  matter  of  their  suits,  contrary  to  law,  and  his  duty  as  such  judge, 
and  to  the  manifest  scandal  and  partiality  of  the  administration  of  justice. 

Specification  1. — ^That  while  a  certain  cause  in  chancery,  instituted  by  the 
Attorney  General  on  behalf  of  this  state,  against  the  Wisconsin  Marine  and 
Fire  Insurance  Company,  and  one  Alexander  Mitchell,  tlio  secretary  thereof, 
was  pending  in  the  circuit  court  of  Washington  county,  whereia  the  said  At- 
torney Ge»eral  had  applied  to  the  said  circuit  court  for  a  wrt  of  injunction 
against  the  defendant  therein ;  he,  the  said  Levi  Hubbell,  did,  contrary  to  his 
duty  and  obligations  as  said  judge,  confer  with  the  said  Alexander  Mitchell  to 
obey  any  injunction  in  the  said  cause,  if  such  should  be  issued  by  the  said 
circuit  court,  he,  the  said  Levi  Hubbell,  as  judge  of  the  second  judicial  circuit, 
would  dissolve  the  same. 
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Specification  2. — ^That  a  certain  judgment  having  been  recovered  in  the 
circuit  court  of  Milwaukee  countj,  by  John  Lowery  and  Archibald  Lowery, 
agamst  James  P.  Greves  and  Abel  W.  Wright,  he,  the  aaid  Levi  Hubbell, 
being  judge  of  the  said  circuit  court,  did,  contrary  to  his  duty  and  obligations 
as  such  judge,  listen  to  the  complaints  and  statements  of  the  said  James  P. 
Graves,  in  relation  thereto,  and  did  express  to  the  said  James  P.  Greves  an 
opinion  that  the  said  judgment  was  scandalously  obtained,  and  did  advise  the 
said  James  P.  Greves  to  make  a  motion  to  vacate  the  said  judgment  in  the 
aaid  court,  before  him,  the  said  Levi  Hubbell,  as  judge  the;eof,  which  the  said 
James  P.  Greves,  on  such  advice,  accordingly  did. 

Specification  3. — That  one  Burr  S.  Craft  being  desirous  of  obtaining  a 
divorce  from  his  wife,  he,  the  said  Levi  Hubbell,  did,  contrary  to  judicial  pro- 
priety and  duty,  permit  and  solicit  one  Andrew  E.  lillmore,  the  friend  and 
agent  of  the  said  Burr  S.  Craft,  to  relite  to  him,  the  said  Levi  Hubbell,  the 
grounds  and  facts  on  which  said  Burr  S.  Craft  sought  such  divorce,  and  there- 
upon did,  contrary  to  hU  duty  and  obligations  as  such  judge,  advise  the  Said 
Andrew  £.  Elmore,  that  such  grounds  and  facts  were  sufficient  to  obtain  such 
divorce,  and  did  advise  the  said  Andrew  E.  Elmore,  on  behalf  of  the  said 
Burr  S.  Craft,  to  apply  for  such  divorce;  and  a  bill  or  petition  for  such  divorce 
upon  such  advice,  filed  on  behalf  of  the  said  Burr  S.  Craft,  in  the  circuit 
court  of  Waukesha  county ;  the  said  Levi  Hubbell  did,  contrary  to  his  dnly 
and  obligations  as  a  judge,  permit  the  said  Andrew  E«  Elmore,  to  exhibit  in 
private  to  him,  the  aaid  Levi  Hubbell,  the  evidence  taken  in  support  of  such 
divarce,  for  the  purpose  of  taking  hiA,  the  said  Levi  Hubbell's  opinion  on 
the  8nf5cien<7  of  such  evidence,  and  did  thereupon  privately  advise  the  said 
Andrew  E.  Elmore  that  such  evidence  was  sufficient  f^r  that  purpose:  and  did 
afterwards,  as  judge  of  the  said  circuit  court,  make  a  decree  of  the  said  coart 
granting  sudi  divorce;  and  did  afterwards  solicit  a  preset  from  the  said  Bnrr 
S.  Crafty  through  the  aaid  Andrew  E.  Ehnore. 

CHARGE  VIL 

That  the  said  Levi  Hubb^  ao  being  judge  of  the  second  judiciat  cireuit, 
has,  in  the  exercise  of  his  judicial  functions,  conducted  himself  wiih  undue  and 
BDJust  paHiality  and  favor  to  particular  suitors  in  the  courts  of  the  aaid  circub 
before  him,  contrary  to  his  duty  and  obligation  as  such  judge,  and  to  the  mani* 
feat  corruption  and  scandal  of  the  administration  of  justice. 


14 

Specification  1. — ^That  the  said  Levi  Hubbell  being  applied  to,  as  judge  of 
the  Milwaukee  circuit  court,  to  bold  a  special  term  of  said  court,  for  the  purpose 
of  coDfirming  a  sale  made  in  a  certain  foreclosure  cause  in  chancery,  pending  in 
the  said  court,  wherein  John  F.  Baasen  was  complainant,  and  John  Anderson 
and  others  were  defendants,  and  having  agreed  to  hold  such  special  term  for 
such  purpose;  afterwards,  contrary  to  his  duty  and  obligations  as  such  judge, 
did  partially,  and  from  his  personal  feeling  of  enmity,  refuse  to  hold  the  same 
for  the  benefit  of  one  Byron  Kilboum,  because  the  said  Byron  Kilboum  was 
his,  the  said  Levi  HubbelFs,  opponent;  and  afterwards.  contraVy  to  his  duty 
did  partially,  and  of  his  personal  favor,  agree  to  hold  the  same  for  the  benefit  of 
one  Amos  Sawyer,  because  the  said  Amos  Sawyer  was  his,  the  said  Levi  Hub- 
bell's,  friend. 

Sfscification  2. — That  while  an  indictment  was  depending  in  the  circuit 
court  of  Waukesha  county  against  one  William  H.  Howe,  for  the  crime  of  per* 
jury,  he,  the  said  Levi  Eubbcll,  had,  contrary  to  public  decency,  and  against  his 
duty  and  obligations  as  such  judge,  a  private  and  indecent  inter\'iew  with  the 
wife  of  the  said  William  H.  Howe,  sought  by  her  to  solicit,  and  wherein  she 
did  solicit  him,  on  behalf  of  her  said  husband,  in  the  matter  of  said  indictment ; 
and  did  afterwards,  as  judge  of  the  said  court,  bring  about  the  acquittal  of  the 
Baid  William  H.  Howe  of  the  crime  chargtvl  by  the  said  indictment 

Specification  3. — That  be,  the  said  Levi  Hubbell,  judge  as  aforesaid 
knowing  that  one  Eliza  C.  Wyman,  the  wife  of  one  William  W.  Wyman,  was 
living  apart  from  her  said  husband,  and  was  desirous  of  obtaining  a  divorce^ 
from  him,  had,  contrary  to  public  decency,  and  his  duty  and  obligations  as  a 
judge,  a  private  and  indecent  interview  with  her,  and  in  such  interview  did 
counsel  and  advise  with  her,  in  relation  to  such  divorce;  and  that  he,  the  said 
Leri  Hubbell  did  afterwards  pemit  the  said  William  W.  Wyman,  who  was 
abo  solicitous  to  obtain  a  divorce  from  his  said  wife,  to  exhibit  affidavits  to  him 
in  support  of  such  divorce  and  did  thereupon  advise  the  said  William  W. 
Wyman  that  such  affidavits  did  not  establish  grounds  for  a  divorce,  but  that 
he,  he  said  William  W.  Wyman,  could  accomplish  his  end  by  permitting 
his  said  wife  to  obtain  such  divorce;  to  which  said  William  W.  Wyman  as^ 
aented,  informing  him,  the  said  Levi  Hubbell,  that  he,  the  said  William  W. 
Wyman,  would  suffer  his  wife  to  obtain  such  divorce;  and  that  afterwards  he, 
tte  laid  Levi  Hubbell,  well  knowing  such  collusion  between  the  said  William 
W.  Wyman  and  his  said  wife,  did,  as  judge  of  the  circuit  court  of  Jefleraon 
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eoonty,  by  ooDumon  and  faror,  and  contrarj  to  law  and  justice,  and  without  jns- 
tifiable  cause,  and  against  his  duty  and  ohligationsi  make  a  decree  of  the  said 
eoQit  granting  a  divorce  against  the  said  William  W.  Wjman,  in  favor  of  his 
aaid  wife. 

SpKcmcATioN  4. — That  in  a  certain  cause  in  the  circuit  court  of  Waukesha 
4000^,  wherein  Robert  Barker  was  plaintifif,  and  Geoi^e  C.  Pratt  was  defen- 
danty  he^  the  said  Levi  Hubbell,  as  judge  of  said  court,  did  bj  collusion  and 
favor,  contrary  to  law  and  justice,  without  justifiable  cause,  and  against  his  duty 
and  obligations  as  such  judge,  make  an  order  of  the  said  court  to  stay 
nntil  the  further  order  of  the  said  court,  any  writ  of  execution  on  a  certain 
jndgaient  rendered  in  the  said  cause,  in  favor  ol  the  said  plaintiff,  and  against 
the  said  defendant,  because  it  was  inconvenient  and  difficult  for  the  said  defen- 
dant then  to  pay  such  judgment. 

Specification  5. — The  same  as  the  third  specification  to  the  sixth  charge. 

Specification  6. — ^The  same  as  the  first  specification  to  the  sixth  charge. 

SpxciFicATioir  7. — That  the  said  Levi  Hubbell,  on  the  trial  in  the  circuit 
court  of  Milwaukee  county,  of  a  certain  cause  wherein  Ira  A.  Hopkins  waa 
pluntifl^  and  Horatio  N.  Stevens  was  defendant,  did  at  the  May  term  of  the 
aaid  ooart,  1851,  contrary  to  his  duty  and  obligations  as  such  judge,  partially 
mod  unfairly  attempt  to  prevent  the  counsel  for  the  said  plaintiff  from  adhering 
to  ao  admission  of  fact  made  by  such  counsel,  and  from  making  the  same. 

Sfscification  3. — That  he^  the  said  Levi  Hubbell,  as  judge  of  the  circuit 
fomt  of  Dane  county,  insisted  upon  hearing  a  certain  cause  in  chancery  pend- 
ing in  the  said  court,  wherein  William  S.  Hungerford  was  complainant,  and 
Caleb  Gushing  was  defendant,  at  a  special  term  of  the  said  court,  to  be  held  by 
him  for  that  purpose,  and  arbitrarily  and  partially  refused  the  counsel  of  the 
said  defendant  adequate  time  for  the  argument  of  said  cause. 

CHARGE  Vin.        ' 

That  he,  the  said  Levi  Hnbbell,  so  boing  judge  of  the  second  judicial  circuit 
haa  used  his  jndidal  station  and  influence  for  the  purpose  of  inducing  femaletf  to 
sdlmut  themselves  to  be  debauched  by  him,  contrary  to  public  decency,  and  to 
ibe  maniftat  corruption  and  scandal  of  the  administration  of  justice. 

SFEemoATioir  1. — ^In  the  <:aie  of  Vhs.  Hovc^  set  forth  in  the  2d  specifica- 
eatioB  to  the  7th  eharge. 
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Specification  2. — In  tL#  case  of  Mrs.  W  jman,  Bet  forth  in  the  3d  specific 
cation  to  the  7th  charge. 

SpEcincATiON  3. — In  the  case  of  Mrs.  J.  Van  Bergen,  in  relation  to  aa 
application  by  her  to  the  circuit  court  of  Dakie  county,  for  leave  to  sell  the  real 
estate  of  her  late  husband,  William  Van  Bergen. 

Specification  4,— In  the  case  of  Mrs.  Sarah  Pope,  in  relation  to  her  appH-- 
cation  for  a  divorce  from  her  husband  to  the  circuit  court  of  Milwaukee 
county. 

CHARGE  IX. 

That  the  said  Levi  .Hubbell,  so  being  judge  of  the  second  judicial  circuit 
has  arbitrarily  and  oppressively  exercised  the  functions  of  his  judicial  office, 
of  his  own  mere  will,  and  out  of  favor  or  enmity,  to  the  oppression  of  suitors^ 
and  the  manifest  scandal  and  danger  of  the  administration  of  justice. 

Specification  1. — By  ordering  a  new  trial  without  sufficient  cause,  and 
without  argument  heard  by  him  in  court,  in  the  case  of  George  Trentledge 
against  the  Milwaukee  and  Mississippi  rail  road  company,  in  the  Mil  wanked 
circuit  court 

Specification  2. — By  refusing  adequate  time  for  the  argament  by  eounael 
of  the  cause  of  William  S.  Hungerford  against  Caleb  Gushing,  in  the  ciroitit 
court  of  Dane  county. 

Specification  3. — By  staying  execution,  without  sufficient  cause,  in  the 
case  of  Eobert  Barker  against  George  C.  Pratt,  in  the  circuit  court  of  Wauke- 
sha county. 

Specification  4. — By  enacting  the  excessive  and  unreasonable  penalty  of 
ten  thousand  dollars  in  an  appeal  bond,  on  an  interlocutory  appeal  by  the  de- 
fendant to  the  supreme  court,  in  the  case  of  William  S.  Hungerford  against 
Caleb  Gushing,  in  the  ciituit  court  of  Dane  county. 

Specification  5. — By  quashing  the  indictment  in  the  case  of  the  State 
against  John  Lane  and  Gilbert  Lane,  without  proper  caoae,  in  the  cirofiit  ooort 
of  Jefferson  county,  after  having  previously  refused  to  quash  the  same. 

Specification  6. — By  himself  giving  notice  to  the  complainant's  eonnael  of 
a  motion  to  dissolve  the  injunction  in  the  case  of  Michael  McGrath  against 
William  Cook,  in  the  ciicuit  coutt  of  Milwaukee  county,  and  fordng  eiicli 
motion  to  a  hearing,  and  deciding  the  same  against  the  eosiplaiiiaiit  vithput. 
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re«ooab]i»Ttaufle,  Bod  withont  aoj  socli  isotion  haTing  been  made  or  notioM 
by  the  defendaot  in  the  cause,  and  after  having  previoasly  refused,  in  the  same 
state  o{  the  said  cause,  to  dissolve  the  said  injunction. 

CHARGE  X. 

That  be,  the  stid  Levi  Hubbell,  so  being  judge  of  the  second  judicial  cirenit| 
lias,  contrary  to  his  duty  and  obligation  as  such  judge,  allowed  himself  to  be 
improperly  approached,  consulted,  advised  with,  and  influenced,  out  of  coar|| 
on  the  subject  of  suits  and  proceedings  instituted,  or  about  to  be  instituted^  ia 
the  circuit  courts  of  the  said  circuit,  by  suitors,  their  friends  and  agents,  to  the 
manifest  scandal  and  danger  of  the  administration  of  justice. 

SpxcincATioif  1. — The  same  as  the  third  specification  to  the  8th  chaige. 

Specification  2. — In  the  case  of  George  Trentledge  against  the  Milwaukee 
and  Mississippi  railroad  company,  in  the  circuit  court  of  Milwaukee  county,  by 
James  Kueeland. 

Specification  3. — In  case  of  John  Lowery  and  Archibald  Lowery  against 
James  P.  Greves  and  Abel  W.  Wright,  in  the  circuit  court  of  Milwaukee 
county,  by  James  P.  Greves, 

Specification  4. — In  case  of  Isaac  N.  Janes  against  Samuel  B.  Humphieyt 
in  the  circuit  court  of  Milwaukee  county,  by  Mrs.  Julia  N.  Janes. 

Specification  5, — In  the  case  of  Peter  G.  Jones  against  Horatio  N.  DavlB^  • 
in  the  circuit  court  of  Waukesha  county,  by  A.  F.  Pratt  and  William  A. 
Barptow. 

Specification  6. — In  the  case  of  George  F.  Pr^t  against Ckve-  , 

land,  in  the  circuit  court  of  Waukesha  county,  by  A.  F.  Pratt 

Specification  7. — ^In  case  of  Luther  Ayer  against  George  C.  Pratt^  in  the 
circuit  court  of  Milwaukee  county,  by  A,  F.  Pratt. 

Specification  8. — In  the  ca^e  of  the  State  against  William  H.  Howe,  in 
the  circuit  court  of  Waukesha  county,  by  Mrs.  Howe. 

Specification  9. — In  divers  cases,  the  titles  whereof  are  unknown,  by  Wm. 
A.  Barstow. 

Specification  10. — In  the  case  of  William  A.  Barstow,  administrator  of  , 
Josiah  Barber,  agninst  Horatio  N.  Wall,  in  the  circuit  court  of  Waukesha  . 
couDtj,  by  William  A.  Barstow. 

8 
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Si^4f6mcATioH  ll.-^In  thacaise  of  the  8ta6§  agnbtt  J6hti  KDMiiij  mMa^ 
cii^ttft  conK  of  Milwaukee  couAty,  bj  John  L.  Ddrto. 

Spkciticatiom  12. — In  the  dirorce  euit  of  Mrs.  Sarali  Pope,  m  the  drcoit 
court  of  Milwaukee  couutj,  bj  Mrs.  Sarah  Pope. 

Si  EGiFicATioN  13. — In  the  case  of  the  Board  of  Supervisors  of  Milwaukee 
coiHity,'  fllfsinBt  Sylvester  W.  Dunbar,  Geoage  D.  Douisixuni  and  otUen^  in  tb* 
ciicdit  cdujrt  of  Milwaukee  county,  by  George  D.  Dousmao. 

'S^M'oirrcATtoN  14. — In  the  case  of  the  State  against  Jefaiel  Smith,  in  the 
ci]^i<:  court  of  Milwaukee  county,  by  Petef  G.  Jones  and  others. 

*     *  * 

SpBicmcATioN  16. — In  the  divorce  caseof  Burr  S.  Graft  against Craft, 

his  wife,  in  the  circuit  court  of  Waukesha  county,  by  Andrew  E.  Elmore. 

Specification  16. — In  the  case  of  the  United  States  against  John  McKay, 
in'ihe  cirtiiit  court  of  Waukesha  county,  by  Andrew  E.  Elmore. 

BPBciFicATioK  1 7. — In  the  case  of  the  State  against  James  N.  Haney,  ia 
the  circuit  court  of  Dane  county,  by  Geerge  P.  Thompson^ 

Sp'ECIfication  18. — In  the  divorce  case  of  William  W.  Wyman,  against 
Efiza  C.  Wyman,  his  wife,  in  the  circuit  court  of  Jefferson  county,  by  botb  the 
parties  to  the  suit. 

Specification  1 9. — In  the  case  of  the  State  against  John  Lane  and  Gilbert 
Lane,  in  the  circuit  court  of  Jefferaon  county,  by  Jonathan  E.  Arnold,  the 
defiiwiclnts'  attorney. 

'Specification  20. — In  the  case  of  Theodore  Perry,  survivor  of  Beville 
Shumway,  against  Cicero  Comsrock,  Leander  Comstock,  Reuben  Chase  and 
Wkx,  SstndeiBon,  in  the  circuit  court  of  Milwaukee  county,  by  Wm.  Sanderson. 

Specification  21. — ^In  the  case  of  Leniuel  White  against  J.  H,  Martin,  in 
tlil^idi#tJuit  06uft  of  Waukesha  county,  by  Calvert  C.  White. 

CHARGE  XL 

That  the  said  Levi  Ilubbell,  so  being  judge  of  the  second  judicial  circuit 
LaSj  contrary  to  his  duty  and  obligation  as  such  judge,  officiously  interfered 
imd  intermeddled  with,  and  advised  upon  the  subject  matter  of  suits  institutody, 
•f'  ibbtlt  to  be  instituted,  in  the  circuit  anid  supreme  courts  of  this  state,  widi 
guSifttfihih  friends  or  agents^  to  the  manifesC  scandal  and  danger  Of  the 
administration  of  justice. 
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SpscmcATiON  1. — In  the  case  of  George  Trentledge  against  the  Milwaukee 
and  Mianasippi  railroad  company,  in  the  the  circuit  court  of  Milwaukee  countjt 
with  James  Kneeland. 

SncincATioN  2. — With  Mrs.  Jano  Van  Bergen,  in  relation  to  selling  the 
id  estate  of  her  deceased  husband. 

SncincATioN  3  — In  the  case  of  John  Lowery  and  Archibald  Lowery 
sguDst  James  P.  Greves  and  Abel  W.  Wright,  in  the  circuit  court  of  Milwau- 
kee oouDty,  with  James  P.  Greves. 

SnciFicATiON  4. — ^In  the  case  of  James  Kneeland  against  the  City  of  Mil- 
waukee, in  the  circuit  court  of  Milwaukee  county,  with  Asahel  Finch,  junior. 

SpicmcATioM  5. — In  the  case  of  the  Attorney  General  against  the  Wis- 
ooDdn  Marine  and  Fire  Insurance  Company,  in  the  circuit  court  of  Washington 
coontj,  with  Alexander  Mitchell. 

Spicification  6. — ^In  the  case  of  William  A.  Barstow,  administrator  of 
Joiiah  Barber,  against  Horatio  N.  Wall,  in  the  circuit  court  of  Waukesha 
conntj,  with  William  A.  Barstow. 

SpjEcmcATioN  7. — In  the  case  of  Mason  Converse  against  Peter  Bogan,  in 
tlK  circuit  court  of  Milwaukee  county,  with  Peter  Rogan. 

SptcincATioN  8. — In  the  case  of  James  McBride  and  Joseph  Lord  against 
HihmJI  Wheeler,  in  the  circuit  court  of  Milwaukee  county,  with  Francis  Ran- 
dall, plaintiffis*  attorney. 

Specification  9. — In  the  case  of  John  C.  Treadwell,  and  others  against 
Charles  J.  Richards,  in  the  circuit  court  of  Milwaukee  county,  by  improperly 
entering  the  jury  room  alone,  and  then  discharging  the  jury  privately. 

SpBciFicATioK  10. — In  the  case  of  the  State  against  Jehiel  Smith,  in  the 
circuit  court  of  Milwaukee  county,  with  A.  Cook,  prosecuting  attorney. 

Spscificatioh  11. — In  the  divorce  case  of  Burr  S.  Crafl  against 
Crafl,  his  wife,  in  the  circuit  court  of  Waukesha  county,  with  Andrew  E, 
Slmore. 

SpscincATioN  12. — In  the  case  of  WiUiam  L.  Hart  against  Eliza  A.  Hart^ 
in  the  circuit  court  of  Milwaukee  county,  with  Albert  Smith. 

Spicification  13. — Tn  the  matter  of  an  application  to  the  said  Levi  Hub- 
bel^  for  an  injunction  against  the  Milwaukee  and  Mississippi  Railroad  Com* 
P^7,  with  James  Kneeland,  a  director  of  the  said  company. 
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COURT  FOE  THE  TRIAL  OF  IMPEACHMENTS. 


LEVI  HUBBELL,  ads.  STATE  OF  WISCONSIN. 

Filed  May  2,  1353. 
JOHN  K.  WILLIAMS,  Ckuf  Chrk  Senate. 


PLEA. 

And  the  said  Levi  Hubbelli  Judge  of  the  Second  Judicial  Circuit  of  the 
State  of  WiscoDsiu,  by  his  Attorneys  J,  E.  Arnold  and  James  H.  Eoowlton, 
EaquireS)  comes  here  into  Court,  and  praying  leave  of  the  Court  to  save  and 
reserve  to  bimself,  the  same  right  of  objection  to  all  or  any  of  the  foregoing 
Charges  and  Specifications  against  him  preferred  by  the  Honorable  the  Assembly 
of  the  State,  which  he  might  or  would  have  in  case  a  demurrer  to  the  same 
were  here  filed,  and  not  confessing  or  admitting  eitheir  the  Constitutional  right 
of  the  Honorable  the  Assembly  in  the  premises,  or  the  sufficiency  in  law  of 
any  of  the  said  Charges  and  Specifications  for  the  purposes  intended,  says,  he 
is  not  guilty  of  the  said  supposed  acts  of  corrupt  conduct  and  malfeasance  in 
office,  or  any  of  them,  above  laid  to  bis  charge,  in  manner  and  form  as  the 
Honorable  the  Assembly  hath  above  thereof,  in  and  by  the  said  Charges  and 
Specifications  complained  against  him. 

LEVI  HUBBELL, 
Judge  of  the  Second  Judicial  Circuit 

By  his  Attorneys, 

J.  E.  ARNOLD,  and 
JAMES  H.  KNOWLTON. 
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EULES   OF  THE   COURT  FOR  THE  TRIAL  OF 

IMPEACHMENT. 


The  Committee  appointed  under  a  tesolntion  of  the  Senate^  to  arrange  and 
report  Rules  of  proceeding  in  cases  of  ImpecLchmmtj  having  conaideted  the 
subject  referred, respectfully  report  the  following  Rules: — 

1.  Whensoever  the  Senate  shall  receive  notice  from  the  AasemUj  that 
managers  are  appointed  on  their  part  to  conduct  an  Impeachment  ligaiast  anj 
person,  and  are  directed  to  carry  sach  articles  of  Impeachment  to  the  senate,  the 
ehi^  clerk  of  the  senate  shall  immediately  inform  the  assembly,  that  the  senate 
is  ready  to  receive  the  managers  for  the  purpose  of  exhibiting  such  articles  of 
Impeachment,  agreeably  to  the  said  notice. 

2,  When  the  managers  of  an  impeachment  shall  be  introduced  to  the  bar  of 
the  senate,  and  shall  signify  that  they  are  ready  to  exhibit  articles  of  Impeach- 
ment against  any  person,  the  president  of  the  senate  shall  direct  the  sergeant- 
at-arma  to  make  proclamation,  who  shall,  after  making  proclamation,  repeat 
the  following  words:  *'  All  persons  are  commanded  to  keep  silence  on  pain  of 
imprisonment,  while  the  Grand  Inquest  of  the  State  of  Wisconsin  is  exhibiting 

to  the  Senate  of  the  State  Articles  of  Impeachment  against ;  after  which, 

the  articles  shall  be  exhibited,  and  then  the  president  of  the  senate  shall  inform 
the  managers  that  the  senate  will  take  proper  order  on  the  subject  of  the  Im- 
peachment, of  which  due  notice  shall  be  given  to  the  Assembly. 

8.  A  summons  shall  issue,  directed  to  the  person  impeadied,  in  the  follow- 
ing form : 

"The  State  of  Wisconsin,  bs. 

The  Senate  of  the  State  of  Wisconsitij  to        ■     ^  Greeting: 

Whereas,  the  Assembly  of  the  State  of  Wisconsin  did,  on  the  22nd  day  of 
March,  insL,  exhibit  to  the  Senate,  Articles  of  Impeachment  against  you,  the 

■aid ,  in  the  words  following : 

[Here  insert  the  Articles.] 

And  did  demand  that  you,  the  said ,  should  be  put  to  answer  the 

aoeuaationa  aa  set  forth  in  swd  Articles,  and  that  such  proceedings,  exatnina* 
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tioUi  trials  Slid  jiidgm^ntB,  might  be  thereupon  had  as  agreeable  to  law  and 
jttBtice :  You,  the  said  ,  are  therefore  herebj  aummoned  to  be  and  appear 

before  the  Senate  of  the  State  of  Wiaconshi,  at  their  Chamber  in  Madison,  on 
the  0th  [Monday]  day  of  June  next,  then  and  there  to  answer  to  the  said 
Artides  of  Impeachment,  and  then  and  there  to  abide  by,  obey,  and  per- 
form such  orders  and  judgments  as  the  Senate  of  the  State  shall  make  in  the 
'  premises,  according  to  the  constitution  and  laws  of  the  State  of  Wiatonsin. 
Hereof  you  are  not  to  £uL 

WnvBsa J  Lieutenant  Governor  of  the  State  of  Wiseonrin,  and  Pre- 

aideniof  the  fi^aate  thereof,  at  Madison,  this  —  day  of ,  in  the  year  of 

our  Lord         ^  and  of  the  Independence  of  the  United  States  the         ." 

'which  sumhjdns  shall  be  signed  by  the  chief  clerk  of  the  senate,  (and  sealed 
with  their  seals,  and  serred  by  the  sergeant-at-arms  to  the  senate,)  or  by  suck 
'other  persons  as  the  Senate  shall  specially  appoint  for  ^at  purpose,  who  stedl 
serve  the  same  pursuant  to  the  directions  given  in  the  form  next  following. 

4.  A  precept  shall  be  endorsed  on  said  writ  of  summons  in  the  form  follow- 
ing: 

**  State  of  Wisconsin,  bs. 

The  Senate  of  the  State  of  WUconein^  to ,  Qreeting: 

Tou  are  hereby  commanded  to  deliver  to,  and  leave  with  ',  if  to  bo 
'  found,  a  true*  and  atte^ed  copy  of  the  within  writ  of  summons,  together  with 
'a  copy  of  this  precept,  showing  him  both;  or  in  case  he  cannot  with  conve- 
nience be  found,  you  are  to  leave  true  and  attested  copies  of  the  said  summeiku 
and  precept  at  his  usual  place  of  residenee,  and  in  whichsoever  way  you  per- 
form the  service^  let  it  be  done  at  least days  before  the  appearance  day 

mentioned  in  said  writ  of  summons.  Fail  not;  and  make  return  of  this  writ 
of  summons  and  precept,  with  your  proceedings  thereon  endorsed,  on  or  before 
the  appearance  day  mentioned  in  said  writ  of  summons. 

WrrNKSs ,  Lieutenant  Governor  of  the  State  of  Wisconsin,  and  Presi« 

dent  of  the  Senate  thereof,  at  Madison,  this  —  day  of j  in  the  year  of  our 

lord  -^ f  and;  of  the  Independence  of  the  United  States  the ." 

Which  precept  shall  be  signed  by  the  chief  clerk  of  the  Sepate  and  Sealed 
with  their  seal. 

6.  Subpoenas  shall  be  issned  by  the  chief  clerk  of  the  Senate,  upon  the  ap- 
plication of  the  managers  of  the  impeachment,  or  of  the  party  impeached|  or 
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of.kM,cmnal|.i!itiirQible  on  fbe  relorn  daj  <of.  the  «wd  writ  of.ti||||f|(^ 
proTided  in  the  third. rule,  is  iaaied.  hefaire  wid  return  day,  and  if  iui^^t^t 
la  be  mede^retmsQable,  a|.  wph  time  during, the  prpgreat  of  tji^  triaUil  tjbe  taid 
wm^m  or  fwrty  iiopeecibed  maj  4ewgnate.  A  ^ubpcena  i«Hj^  ae^ Jb^pp^ 
piovided»;ihall>e  in  t]|e  fprm  fo|l<MruDg: 

•Statk  of  WiscoKsnr,  88. 

The  Senate  of  the  State  of  Wisconnn^  to ^  finetbg.: 

Toa  «Bd  eich  .of  you  are  hereby  commanded  to  appear  before^  the  (Senate 
ef  the  State  of  -  WifloonsiD,  od  the  —  day  of  --— ,  at  the  .Senate  0iia8lfa8fai& 
Madbon,  then  and  jthere  to  testify  fovr  knowledge  in  the  eanae  whieh]  kM^re 
.the- Senate,  in  which  the  Aesetnoly  hare. impeached        ■   '".  •  faiLAOt 

iWinrxsB ,  Lieutepant  Gkn/^mor  of  .the  State  of  Wiaomflin,  asdffe- 

ndentof  the  Senate  thereof,  at  Madison,  this  —  day  of  — ',  in^tho  fears  of 
oar  Lord  — *-^  Mid  of  the  bdependisoee  of  the  United  Statei,  the  r-^'' 

'^niikii;ehaU  be  signed  by  the  chief  derk  of  the  fwntOf  and  .sealed  witbvtl^ 
.  sflal,  whkh  mbpoeaas.  shall  be  directed^  in  ev^y.  caee  to  ,  to  aanre^apd 

letem. 

6.  The  form  of  direction  to  the ;,  for  service  ot  a  subpoena,  shall  bt 

iiMIowb: 

•  Stats  of  Wiscombik,  as. 

To  the  Serffeant-at-Jirme  of  the  Senate: 

Toa  are  hereby  commanded  to  aerre  and  return  the  within  subpoena 
aeoording.  tQ  law.    Dated  at  Madison,  this  —  day  of  -— *-,  in.  the  year  of,  ^ur 

Lord y  and  of  the  Independence  of  the  United  States,  the 

Chief  Clerk  of  the  Senate.* 


V.  The  President  of  the  Senate  shall  direct  all.Beceasary  preparati(»i^.ia  ,|ho 
Senate  Chamber,  •  and  all  the  fonns  of  proceeding;  while  the  Senatf^  f re.^tting 
for  .the  puTppse-of  trying  an  Impeachment^  and  all  forma^  during  the  tnaf,  not 
otherwise^speQially  provided  for  by  the  Senate. 

■ 

8.  He  shall  be  antborizei  to  direct  the  employment  of  attistante-to  the-Ser- 
geant-at-Arm^OftaiK^  i^tber  pei|K>n8  during  the  t^al,  to  discfaaiiBS.suq^  duties  at 

<  may  j)tf  pMeiibe4.'byJum^ 

r 

I 

9,  At-  12  o'clock  ,of  the  day  appointed  for  the  return  of  the  juipmqnft 
against  the  person  impeached,. the  legijadre  and  executire  busiqes^.of  the 
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PROCEEDINGS  OF  COURT  OF  IMPEACHMENT. 

FIRST  DAY. 

The  Court  met  and  orgaDized  at  12  o'doclc  dn  Mondaj,  Jun«.(Mi^  1853. 
Boil  D.  C.  E^  Pi«tid6at»  in  the  chair. 

After  the  oiganiaition, .  Mr.  JanesB.  Kaowkon  .areee  and  aaid : .  Aaione  of 
the  eouniel  for  Levi  Hubbell.  I  announee  to  the  Court  that  he  is  present  and 
leadj  for  the  trial.  I  will  state,  however,  that  it  is  the  denre  of  Judge  Hubbell, 
and' of  his- counsel,  tiiat  the  Senate  should  be  full — ^at  least  I  speak  for  myself 
when  I  saj  that  it  is  the  deure  of  his  counsel.  Mr.  Arnold,  my  eolleague,  ia 
not  present;  but  I  have  no  doubt  I  shadow  forth  his  views  when  I  state  that 
he  also  is  desirous  of  having  a  full  Senate -before  proceeding. 

Senator  Dunn  concurred  in  the  view  of  the  oounsel.  He  said:  I  think  it  la 
due  by  the  Court  to  Judge  Hubbell,  that  he  should  have  a  full  Senate  if  ha 
desire  it;  and  I  think  also,  that,  as  this  tribunal  is  to  try  one  of  the  highest 
representatives  of  the  Judicial  Department  of  the  State,  the  Senate  and  Court 
should  be  full ;  and  entertaining  this  opinion,  and,  as  I  understand  the  counsel 
that  it  is  the  wish  of  the  Judge  alM>  that  it  should  be  full,  I  move  that  thia 
Court  adjourn  till  nocn  to-morrow;  and  that  the  President  take  such  measttr^ 
to  fill  this  Court,  as  he  may  think  proper  under  the  circumstances. 

The  Court  adopted  the  motion  and  adjourned  till  1?  o'clock  on  Tuesday, 

SECOND  DAY. 

Tuesday,  June  7,.  1853. 

The  Court  opened  this  day,  at  12  o'clock,  aecording  to  adjournment  yester- 
day. On  calling  the  roll,  three  Senators — Wakeley,  Blair  and  Stewart — ^wera 
found  absent. 

Senator  Lewis  said:  Mr.  President,  unless  the  defendant  wishes  to  make  a 
motion,  I  move  that  the  Court  adjourn  till  to>morrow  morning  at  ten  o'clock. 
I  make  this  motion  for  the  reason  that  in  the  Assembly,  there  is  not  yet  a 
quorum,  and  also  that  the  Senate  is  not  full. 

Mr.  Knowlton  announced  that  the  defence  had  no  motion  to  submit. 

The  Court  adopted  the  motion. 

The  Senate  then  adjourned  to  9|  o'clock  to-morrow. 
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THIRD  DAY. 

Wbdnssday,  June  Sth,  1858. 

At  10  o'clock,  the  Court  waa  opened  bv  the  usual  proclamation. 

On  calling  the  rollf  eveiy  member  compriaiog  the  Senate^  responded  ie  hie 


Mr.  Dunn  then  xnoTed,  that,  under  the  12th  rule,  prescribed  for  eonducting 
the  Impeachment,  the  Chief  Clerk  be  directed  to  give  notice  to  the  Assembly, 
that  the  Senate  is  now  ready  to  proceed  upon  the  Impeachment. 

The  motion  was  adopted. 

The  Board  of  Managers  came  at  five  minutes  to  11  o'clock. 

Kr.  Sanders,  on  the  part  of  the  Managers,  asked  the  Court  to  furnish  the 
answer  of  Judge  HubbeH,  for  the  purpose  of  laying  it  before  the  House  and 
getting  their  action  thereon. 

The  answer  was  then  served  upon  the  Managers;  whereupon  Mr.  Sanders 
said :  The  coinmittee  having  been  served  with  a  copy  of  the  answer,  ask  further 
time  for  laying  the  same  before  the  Assembly. 

The  President  said  he  had  no  doubt  the  Court  had  no  objections  to  grant 
the  committee  all  the  time  necessary;  but  bethought  the  Court  ought  to  know 
about  what  time  would  be  required  by  the  committee^  and  hoped  it  would  be 
as  brief  as  may  be. 

Mr.  Sanders  said  the  committee  would  lay  the  matter  before  the  House,  and 
as  aeon  as  its  replication  should  be  ordered,  it  should  be  laid  before  the  Court 

The  committee  of  Managers  then  withdrew. 

Mr.  Dunn  said  he  did  not  precisely  understand  what  was  asked  by  the  com- 
inittee.  v  If  the  proposition  was  to  postpone  the  case,  thatj  he  concluded,  under 
the  rules,  is  to  be  decided  by  the  Court,  by  yeas  and  nays. — After  the  lapse  of 
the  two  months  time^  the  committee  had  had  for  preparation,  he  coald  not  en- 
tertain a  proposition  of  this  kind.  The  Senator  then  read  the  4th  rule  pertain- 
ing to  this  point  The  motion  he  apprehended,  if  it  meant  anything,  was  a 
motion  on  the  part  of  the  Assembly  who  prosecutes  here^  to  postpone  the 
iDTestigation  of  the  case. 

The  President  said  he  did  not  understand  the  committee  as  making  any 
iDotien  at  all  in  the  case,  bat  only  asking  time  for  a  short  consultation.  He 
eertainly  made  no  decision  in  fact  in  the  case. 

After  waiting  some  time  for  the  committee,  Mr.  Carey  annonnoed  that  he 
had  just  learned  that  the  Assembly  had  adjourned  till  to-morrow  at  10  o'clock. 
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There  could  be  no  object  gained  by  the  Senators  sitting  any  longer  as  a  court. 
He  therefore  moved  to  adjourn  the  court  till  10  o'clock  to-morrow. 

.  Mr.  Dunn  thought  it  was  due  to  the  court  that  there  should  be  somo 
measures  adopted  in  relation  to  this  manner  of  proceeding,  to  protect  this  court. 
Certainly  this  court  can  not  sit  here  and  be  treated  in  this  way,  in  an  impeach- 
ment trial  of  tbis  important  character.  We  only  receive  this  information 
through  a  Senator's  hearing.  No  doubt  he  is  correct,  but  that  is  not  the  way 
the  Court  should  be  informed.  If  the  Managers  have  withdrawn,  and,  without 
any  notice  to  this  body,  have  resolved  not  to  engage  the  Court  till  to-morrow 
morning,  the  Court  he  thought  should  protect  itself.  This  might  occur  every 
day  and  we  never  should  get  even  to  the  threshold  of  this  case. 

Mr.  Carey  agreed  with  the  Senator  in  his  remarks,  and  said  he  made  the 
motion  to  adjourn,  thinking  there  would  probably  be  no  better  information 
given  to  the  Court  than  that  he  had  announced.  If  there  was  any  other 
motion  to  be  made,  however,  he  would  withdraw  his  motion.    ' 

Mr.  Car6y  then  offered  an  additional  rule  for  the  government  of  this  Court, 
and  moved  its  adoption.  The  rule  was  to  the  effect  that  whenever  the  Court 
shall  have  convened,  the  Managers  on  the  part  of  the  Assembly  shall  not  be  at 
liberty  to  withdraw  without  permission  of  the  Court;  and  in  all  cases,  before 
their  withdrawal,  an  hour  shall  be  fixed  for  their  reappearance,  except  at  recess; 
and  in  that  case  they  shall  appear  at  the  hour  to  which  the  Court  adjourned. 

The  vote  was  now  taken  by  yeas  and  nays  and  the  rule  was  adopted  unani- 
mously as  one  of  the  standing  rules  for  the  goveniment  of  the  court 

The  senator  from  the  1st  district  (Smith)  enquired  what  would  be  the  effect 
of  the  assembly*s  adjourning  during  the  session  of  this  court — whether  in  that 
case  the  court  could  continue  transacting  its  business  ? 

The  President  thought  it  an  important  question,  as  to  whether  the  committee 
itself  can  have  any  life  in  it  in  the  absence  of  the  tossembly. 

Mr.  Carey  believed  there  would  be  no  dispute  but  what  the  court  could 
proceed  in  the  transaction  of  the  business;  but  it  is  a  qaesdon  whether  we 
could  proceed  in  the  trial  of  this  impeachment  without  the  assembly's  being 
in  aesdon. 

Mr.  Dunnes  understanding  of  proceedings  of  this  kind,  when  the  assembly 
institutes  a  prosecution  in  the  form  of  an  impeachment,  was  that,  after  the  trial 
eoramences  and  during  its  progress,  the  assembly  are  presumed,  in  the  constitu- 
tion and  in  the  rules,  to  be  present  and  at  the  prosecution.  That  is  the  consti- 
tutaonal  and  legal  presumption ;  but,  for  the  aake  of  convenience,  the  practice 
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luL«  been  adopted  to  appolDt  managers,  because  it  is  very  clear  tbat  82  rnembeni  ^ 
could  DOt  sit  in  this  bar  and  conduct  proceedings  of  this  kind.   For  convenience  ' 
then  thej  appoint  managers  from  their  own  body ;  but  the  whole  assembly  are 
always  in  legal  and  constitutional  acceptance  supposed  to  be  present.     If  they 
should  withdraw  and  organize  in  a  different  form,  the  senator  thought  the  court 
must  suspend  its  proceedings  upon  this  impeachment. 

Ifr.  Carey  knew  that  tbe  opinion  had  very  generally  prevailed  with  the 
membera  of  the  assembly,  that  it  was  comfKjtent  for  them,  all  except  their  com- 
mittee of  oianagersi,  to  be  in  their  house  transacting  their  legislation.  H%  how- 
ever believed  the  assembly  could  not  be  eng.iged  in  transacting  legislative 
busineas  while  the  court  was  in  session  and  occupied  with  this  trial  of  im- 
peachmenL  They  are  supposed  to  be  present  here  all  the  time  as  the  senator 
from  the  13th  has  said.  If  they  are  here,  and  while  they  are  here,  prosecuting 
this  inopeachment  th  *y  cannot  be  in  their  assembly  chamber.  He  was  awafe 
that  a  different  opinion  had  prevailed  in  the  assembly,  an  opinion  that  they 
were  to  have  a  great  deal  of  time  for  legi«»ltion ;  but  his  own  opinion  was  that 
they  could  not  be  there  in  that  house  transacting  business,  when  the  law 
presumes  them  all  to  be  here  prosecuting  this  impeachment 

Mr.  Reed  moved  to  adjourn  to  10  A.  M.  to-morrow.    Motion  adopted, 

FOURTH  DAY. 

Thursday,  June  9,  1853. 

After  the  organization  of  the  Court  in  the  usual  form,  Senator  Dunn  said: 
Mr.  President,  under  the  rule  adopted  by  the  Court  yesterday,  I  wish  the 
sergeantrat-arms  to  announce  the  presence  of  the  Committee,  and  then  the 
Senate  may  know  tbat  they  are  ready  to  proceed. 

The  Committee  now  appeared  and  the  Sergeant-at-arms  proclaimed:  The 
Honorable  House  of  Assembly,  by  its  Committee. 

Mr.  Barber,  on  behalf  of  tbe  the  Committee,  moved  that  the  witnesses  on 
the  part  of  the  State  be  called,  in  order  to  ascertain  who  have  been  personallj 
and  properly  served  with  subpoenas,  and  that,  if  any  are  absent  the  necessary 
steps  may  be  taken  to  secure  their  attendance. 

Tbe  motion  was  adopted  unanimously. 

The  Clerk  called  the  names  of  the  witnesses  subpoenaed  as  follows:  £.  Y,  ' 
Whitofl,  E.  Hulbert,  J.  H.  Wells,  Jonathan  Taylor,  A.  Finch,  Jr.,  Levi  Blossom, 
A«  Mitchell,  D.  H.  Chandler,  N.  J.  Emmons,  W.  W.  Graham,  Arthur  Mo- 
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Atthaiv  Sarah  Pope,  J.  P.  Greres,  James  B.  Cross,  James  Kneeland,  George 
B..Smitb,  George  P.  Thompson,  A.  C.  Ingham,  L.  B.  Vilas,  A,  L.  Collins,  H. 
S.  OrtoD,  .A.  F.  Pratt,  A.  H.  Snoith,  A.  E.  Elmore,  Alexander  Cook,  E.  Mari* 
ner,  Frank  Randall,  Charles  E.  Jenkias,  Wm.  A.  Barstow,  Jane  Yanbergen, 
Wr  W.  Winant,  Isaac  Woodle,  G.  D.  Dousman,  Albert  Smith,  George  Cogs* 
well,  Winfield  Smith,  Wm.  Sanderson,  Wm.  K.  Wilson,  Charles  E.  Watkinsy 
Charles  James,  Jason  Downer,  Amos  Sawyer,  R.  W.  Wright,  Julia  N.  Janes, 
William  H.  Petit,  H.  N.  Davis,  Robert  Weir,  H.  K.  White,  Clark  Shepardaon, 
H.  S.  Everett,  Matthew  Keenan,  Joseph  A.  Sleeper,  D.  Casey,  and  Calvert  C, 
White — 55  in  number. 

0£  the  above  named  witnesses,  only  Hulbert,  Wells,  Thompson,  Vilas,  Orton 
and  Casey  were  present 

Mr.  Sanders  moved  that  an  attachment  be  issued  to  compel  the  attendance 
of.  the  absent  witnesses,  whose  names  he  read. 

Senator  Dunk  inquired  for  the  sake  of  information,  as  to  which  of  theae 
witnesses  have  been  served  with  a  personal  notlco,  and  whether  in  every  in- 
stance of  absence  it  would  be  proper  to  order  an  attachment. — He  had  under- 
stood that  some  of  the  notices  were  constructed  under  circumstances  that  would 
not  render  them  legal  notices;  and  he  wished  to  know,  before  voting  upon  the 
motion,  as  to  an  attachment  goiiig  upon  all  these  absent  witnesses. 

Mr.  Barber  said,  the  names  that  have  been  served  by  leaving  a  copy  of  the 
subpoena  only,  are  Taylor.  Wells,  Woodle,  Kneeland,  Watkins,  James,  Dous- 
man, Sawyer.  All  the  other  witnesses  have  been  personally  served  to  appear 
here,  as  appears  by  the  return  of  the  officer. 

Mr.  Sanders.  I  would  state  for  the  information  of  the  Senator,  that  we  did 
not  intend  to  move  an  attachment  for  any  but  those  witnesses  who  have  been 
personally  served ;  and  we  now  amend  the  motion  for  an  attachment,  by  strik- 
ing out  the  names  of  those  who  were  served  by  copy. 

The  Pbbsidbkt.  The  attachment  then  will  issue  only  against  those  who 
have  been  personally  served. 

Hr.  Dunk.    I  am  satisfied  with  the  amendment 

The  motion  was  now  voted  upon  and  agreed  to  unanimously. 

Mr.  Sanders.  I  suppose  the  writ  of  attachment  should  be  returnable  forth* 
-with,  unless  the  time  is  fixed  by  the  Court  The  Managers  will  not  be  able  to 
proceed  until  most  of  those  witnesses  appear  in  Court  and  answer  to  their 
names.  For  that  reason  we  ask  for  farther  delay ;  »nd  for  the  farther  reason 
that  the  Managers  have  not  yet  had  an  opportunity  te  lay  the  plea  of  the 
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defeodml^  befom  tibe  AtwaiUy,  w«ix>w  askihit  Court  to  adjourn  until  10 
o'doek  icMiiOProir  mormng. 

Mr.  Dunk.  I  do  not  wisb  to  do  anj  aajthiDg  in  this  case  that  will  thxoir 
the  slightest  obstacle  ia  the  way  eMier  of  the  proseeation  or  of  the  defence;.  I 
think  howevar  the  party  prosecuting  the  impeachroent,  should  pursue  such  a 
eonne  in  this  matter  as  will  bring  this  impottant  trial  to  a  close  at  some  time; 
and,  when  we  are  asked  to  grant  an  adjournment^  there  should  be  a  substantial 
ressen  for  it  presented  to  the  Court  Now,  I  will  state  as  a  principle  governing 
the  cooduct  of  all  suits,  civil  and  criminal,  that  the  ksning  of  an  attachment 
dosa  not-  necenaolj  hinder  the  pregress  of  the  ease.  There  is  something  else 
required  ordinarily  to  justify  an  adjonrmneiit.  If  the  Court  thinks  there  ia  ne* 
pcnweTJly  bohm  ^elay  d\irnig  an  attaehmant,  they  will  generally  grant  an  appli- 
cation for  adjournment;  but  doea  it  not  neeesBarily  follow,  as  a  matter  of  course^ 
that,  because  an  attachment  is  applied  for,  it  necessarily  delays  the  cause.  ICow 
if  theie  is  poritSve  delay  caused  by  this  attachment,  making  it  necessary  to 
adgdam  till  to-morrow,  I  hare  no  objection  to  granting  the  application  for  far* 
Hbet  time.  If,  however,  it  should  be  made  apparent  to  the  court  that  there  are 
iritnaMon  present  whose  examination  might  be  taken  up  at  once,  I  think  we 
might  ffy  on,  and  that,  I  know,  would'  be  more  satisfactory  to  the  Court  The 
charges  are  under  various  articles:  Some  of  the  testimony  will  apply  to  some 
particular  articles  and  specifications,  and^  if  the  committee  are  ready  to  proceed 
upon  any  one  of  them,  I  M^ainly  think  it  w6uld  not  be  prejudicial  to  their 
cause,  and  would  expedite  the  business  of  all  concerned. 

Mr.  Sandbrs.  The  adjournment  lill  to-morrow  morning  is  not  asked  for 
with  the  expectation  that  the  attachment  Can  be  returned  by  that  time,  for  many 
of  the  witnesses  live  in  distant  parts  of  the  State. 

The  managers  have  consulted  somewhat  as  to  the  manner  of  proceeding  in 
this  case,  and  they  deem  it  not  advisable  to  commence  the  ixamination  with  the 
fevr  witnesses  who  are  in  attendance.  The  object  of  asking  a  farther  delay  till 
to-morraw  mommg  was,  for  the  purpose  of  layitig  the  plea  of  the  respondent 
before  the  Assembly,  in  order  that  that  body  nftay  take  action  upon  it  and 
make  a  replication.  The  Assenkbly  are  not  yet  aware  that  the  defendant  is  in 
Canrt  and  has  f^  his  plea.  The  Assembly  was  not  in  session  yesterday  afler 
tins' Committee  left'  the  Court,  and  will  not  be  till  this  morning.  That  is  our 
reaaon  for  adting  to  adjournment  till  to-morrow. 

7%e  vote  on  adjournment  was  now  taken,  all  Toting  in  the  affirmative  ex* 
eepttng'  Senators  W^akd^  and  Whittlesey;  so  the  Court  adjourn^. 
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The^Saoate  renuining  id  Aeasion,  received  «  .m4migB  from  the  AatemUy; 
announciDg  that  they  had  resolved  to  employ  counsel,  to  prseeute  the  Jmpeich* 

The  Senate  then  a(^oariied  till  tO'itiorrow  a€  9f.  A.  M.    . 

"FlFlfH  DAV. 

*  •  •  *  t 

FaiDATfJuae   10,   1863. 

Afler  the  organization  of  the  Cburt,  Mr.  Sandxbs  announced  that  the  man- 
agers'had  laid. before  the  Assembly  .the  plea  of  the  respondent^  aad  had  been 
directed  by  the  Assembly  to  file  the  ifoUo wing: 
Replication  by  the  Assembly  of  the  State  of  Wisconsin  to  the  pka  of  Levi 

.Hubbell,  Judge  of  the  se6dnd  Judicial  Circuit  of  the  State  of  Wisconsin,  tb 

the  Articles  of  Impeachment,  exhibited  against  him  ^y  the  Aasembly. 

The  Assembly,  prosecutors  on  behalf  of  themseives  and  the  people  of  the 

State  of  Wisconsin,  against  Levi  Hubbell,  Judge  of  the  Circuit  Court  of  the 

Second  Judicial  Circuit,  in  said  State,  reply  to  the  plea  of  said  Levi  Hubbell, 

and  Aver  that  the  charges  against  the  said  Levi  Hubbell  are  true^  and  that  said 

Levi  Hubbell  is  guilty  of  all  and  every  the  matters  contained  in  the  articles  of 

impeachment  by  the  said  Assembly  exhibited  against  him,  in  manner  and  form 

as  they  are  therein  charged,  aud  tiiia  the  said  Assefmbly  are  ready  to  prove 

against  him,  at  »uch  convenient  time  and  place  as  ^e^  Senate  shall  appoint  for 

that  purpose. 

J.ALLEN  BARBER^ 

E.  B.  SIMPSON, 

GEO.  W.  CATE, 

H.  T.SANDERS, 

EZRA  WHEELER, 

Committee  of  Managers  on  behalf  of  the  Assembly. 

This  replication  tlie  managers  aske^  leave  to  file  in  this  Court. 

The  Phesioent.  If  there  isiio  objection,  the  paper  just  read  \viU  be  filed 
among  the  papers  of  the  court    (No  objection.) 

Mr.  Catb.  Inasmuch  as  many  of  the  witnesses  are  still  abs^t,  and  among 
them  the  most  important  witnesses,  I. have  been  instructed  on  th^  part  of  the 
Committee  of  Managers  to  request  an  adjournment  of  this  Court  till  Mondaj 
morning  next,  at  ten  o^clock«  I  understand  many  of  the  witnesses  who  have 
been  served  with  subpoenas  cannot  be  here  before  that  time.    The  managers 
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do  not  fed  at  liberty  to  take  up  this  case  until  all  the  witnesaesy  or  at  least  the 
most  important  of  them,  are  present.  We  \7ish  to  conduct  the  trial  in  a  syste- 
matic manner,  and  to  do  so,  all  the  witnesses  should  be  present;  and  as  I  pre- 
sume none  of  the  absent  witnesses  will  be  in  attendance  till  Monday,  I  move 
an  adjournment. 

Hr.  Enowltok.  I  do  not  know  that  it  is  precisely  in  order  for  me  to  speak 
ipon  this  occasion,  but  1  wish  to  enquire  of  the^  Committee  of  Manaffen, 
whether  it  is  not  probable  that  some  of  the  witnesses  now  in  attendance  could 
not  be  examined  without  prejudicing  the  rights  of  the  State  9  There  are  some 
witnesses  present,  I  understand,  who  are  extremely  anxious  to  be  examined  be- 
cause it  is  important  for  them  to  leave  the  Court  at  an  early  day.  If  they 
could  be  examined  without  prejudicing  the  rights  of  the  State,  it  apears  to  me 
it  ought  to  be  done.  So  far  as  the  defence  is  concerned,  it  does  not  intend  to 
insist  upon  any  haste,  nor  in  any  manner  to  be  captious;  but  it  appears  to  me 
that  these  witnesses  might  as  well  be  examined  now  as  at  any  other  time. 

Mr.  Cats.  I  will  state  for  the  information  of  the  gentleman,  that  we  are  not 
able  to  substantiate  one  single  charge  by  the  witnesses  now  present,  alone.  We 
cither  want  other  witnesses  or  documentary  testimony.  We  should  not  be  able 
to  carry  on  the  prosecution  of  the  case  in  a  proper  manner,  without. the  other 
witnesses.  There  are  perhaps  some  witnesses  here  who  might  be  examined 
but  not  sufficient  to  prove  any  one  charge.  I  presume  if  we  should  attempt 
to  go  on  with  the  witnesses  now  present^  objections,  and  serious  ones  too,  wonld 
rise  against  going  on  with  the  trial,  farther,  till  others  were  present 

Senator  Whittlesxy.  I  shall  vote,  sir,  most  resolutely  against  any  motion 
for  adjournment,  coming  from  either  side,  without  some  strong  reasons  for  it 
All  parties  in  any  court  should  be  ready  when  the  case  is  set  down  for  a  hear- 
ing.   I  would  try  this  case  in  the  same  way  that  I  wonld  any  other  case. 

Senator  Reed.  I  rise  to  a  question  of  order.  No  member  of  the  Senate 
according  to  our  rules,  has  a  right  to  debate  any  motion  that  is  made  by  the 
Court. 

Mr.  Whittlesbt.  I  simply  wished  to  state  my  reasons  for  voting  against 
the  adjournment  yesterday,  and  still  farther  against  this  long  adjournment^  that 
is  proposed  to-day ;  but  as  it  is  against  the  rules  I  shall  give  my  vote  against 
the  motion  in  silence. 

The  vote  on  adjournment  was  now  taken,  all  but  Senators  Prentice  and 
Whittlesey,  voting  in  the  affirmative;  so  the  Court  adjourned  till  10  o'clock 
A.  M.,  Monday,  June  13th« 
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SIXTH  DAY. 

Monday,  June  13,  1853. 

After  the  organization  of  tlie  Courts  Senator  Wakelej  offered  an  additional 
Tule  for  the  government  of  the  Court,  to  the  effect  that  until  further  ordered 
the  Court  meet  at  9  o'clock,  A.  M^  and  at  12^  take  a  recess;  and  that  they 
ahall  re-assemble  at  2^  P.  M^  adjourn  for  the  day  at  6  P.M.  The  Court  adopted 
the  rule« 

Mr.  Sanders.  The  managers,  on  the  part  of  the  Assembly,  are  now  ready 
to  proceed  upon  the  Trial  of  the  Impeachment  of  Judge  Hubbell ;  and  in  obe- 
dience to  the  resolution  of  the  House  of  Ajssembly,  requiring  the  managers  to 
employ  counsel,  we  have  to  announce  that  we  have  employed  Mr.  Ryan  to 
conduct  the  prosecution  for  the  complaining  party,  and  he  appears  now  before 
this  Court  with  the  Committee  of  Managers,  and  in  accordance  with  the  ar- 
rangementa  made  by  the  Conmiittee,  Mr,  Ryan  will  now  open  the  case  to  the 
Court. 

THE  OPENING  ARGUMENT  OF  MR.  RYAN. 

Mr.  President: — By  the  appointment  of  the  Managers  on  the  part  of  the 
House  of  Assembly,  it  devolves  upon  me  to  open  this  important  case  to  the 
Court  The  duty  has  somewhat  hastily  devolved  upon  me,  and  it  has  devolved 
upon  me  feeling  my  own  inade(|uacy  to  undertake  the  charge  which  has  been 
thrown  upon  me;  but,  without  farther  apology  I  shall  proceed  and  do  to  the 
ezc3nt  of  my  ability,  the  duty  which  I  have  assumed  to  do. 

Mr.  President,  this  is  a  very  solemn  tribunal.  Trials  of  this  nature  are  a  very, 
yery  solemn  thing.  They  are  rare;  and  they  are  instituted  because  they  are 
solemn.  Judge  Story,  commenting  upon  the  subject,  uses  such  language  upon 
the  solemnity  of  an  impeaching  tribunal  as  I  choose  rather  to  use  here  than  my 
own: 

*^  The  objects  of  prosecutions  of  this  sort  in  both  countries*'  (England  and 
America)  **  is  to  reach  high  and  potent  offenders,  such  as  might  be  presumed 
to  escape  punishment  in  the  ordinary  tribunals,  either  from  their  own  extraor- 
dinary influence,  or  from  the  imperfect  oi^nization  and  powers  of  those  tribu- 
nals. These  prosecutions  are,  therefore,  conducted  by  the  representatives  of 
{he  nation,  in  their  public  capacity,  in  the  face  of  the  nation,  and  upon  a  res- 
ponsibility, which  is  at  once  felt  and  reverenced  by  the  whole  community.  The 
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notoriety  of  the  proceedings;  the  solemn  manner  in  wbich  they  are  conducted ; 
the  deep  extent  to  which  they  affect  the  reputation  of  the  accused ;  the  ignominy 
of  a  conviction,  which  is  to  be  known  through  all  time;  and  the  glory  of  aa 
acquittal,  which  ascertains  and  confirms  innocence; — these  are  all  calculated  to 
produce  a  vivid  and  lasting  impression  in  the  public  mind;  and  to  give  tos^ch 
prosecutions,  when  necessary,  a  vast  importance,  both  as  a  check  to  crime^  an4 
an  ineitement  to  virtue." 

■ 

This,  as  I  said,  is  not  only  a  solemn  Court  but  a  solemn  issue.  No  one  can 
lead  these  Articles  of  Impeachment,  preferred  by  the  Assembly  against  Judge 
Hubbell  in  this  Court,  without  knowing  that  the  issue,  is  even  more  solemn 
than  the  Court;  more  solemn  to  the  accused  than  any  ordinary  trial,  because^ 
in  the  language  of  Jud^e  Story  which  I  have  juat  read,  a  conviction  here  records 
the  guilt  of  the  offender,  to  all  coming  time,  while  our  history  lasts.  It  19 
solemn  to  tlie  public,  for  if  these  charges  be  true,  the  public  have  even  a 
deeper  interest  in  this  Trial  than  the  accused.  If  these  charges  be  true,  even 
the  present  ruin  and  the  future  ignominy  which  may  fall  upon  him,  vanish 
out  of  sight  in  the  consideration  of  the  vast  consequences  to  the  public  when 
public  justice  has  been  debased  as  these  charges  allege  that  it  has. 

Mr.  President,  we  live  in  a  government  of  delegated  powers — what  has  been 
iernned  a  representative  democracy.  The  people,  in  whom  originates  all  power 
exercise  that  power  only  through  their  agents,  whom  they  select  for  particular 
purposes,  and  to  whom  they  delegate  particular  functions. — The  sovereignty  of 
the  people  rests  not  directly  in  themselves,  but  rests  in  their  servants  whom 
they  select — We  are  all  familiar  with  these  things.  We  see  one  man  in  ono 
office,  another  man  in  another,  and  we  see  them  change  constantly,  and  we  ffet 
accustomed  to  see  it.  We  ought  occasionally  to  stop  and  reflect  upon  the 
aolemnity  of  the  trusts  which  are  delegated  to  those  who  exercise  portions  of 
the  public  sovereignty.  It  is  a  very  solemn  trust,  and  it  ought  in  all  official 
stations  to  be  felt  to  be  a  very  sacred  one.  But  as  human  nature  is  infirm 
there  is  no  way  to  protect  either  the  dignity  of  the  State^  or  the  sovereignty 
of  the  people,  but  to  hold  all  public  agents  to  a  strict  and  solemn  account 
whenever  necessary. 

Mr.  President, .  much  is  said,  and  sometimes  somewhat  vaguely  and  loosely 
Bald,  about  the  tyranny  of  various  forms  of  government  Sir,  tyranny  maj 
be  in  any  form  There  is  tyranny  as  much  in  the  execution  of  government 
aa  there  can  be  tyranny  in  the  form  of  government;  and  when  the  fori-fathers  of 
ibia  nation  established  this  federatire  sybtem  of  independent  republics^  both  ia 
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the  federal  government  and  in  all  the  states  of  the  Union,  following  the  exam- 
ple which  has  been  shown  thera  bj  the  British  Government,  thej  all  took  care 
to  establish  a  tribunal  that  all  might  come  to,  to  protect  themselves  against  the 
tyranny,  the  corruption,  the  oppression  of  office.  There  is  hardly  a  petty  oflScer 
in  the  length  and  breadth  of  this  State,  or  of  this  Union,  who  may  not  within 
bn  own  little  sphere,  become  a  tyrant — not  a  tyrant  in  the  meaning  of  the  Oreek 
word,  a  suprerm  ruler ,  but  a  tyrant  in  our  English  use  of  the  word,  an  op- 
pressor; and  it  is  well  that  there  should  be  some  tribunal  to  which  all  may 
come,  some  tribunal  in  which,  in  the  language  of  Judge  Story,  however  high 
and  potent  the  offender  may  be,  he  may  be  called  to  account;  some  tribunal  m 
which  the  public  might  vindicate  the  private  right  against  the  tyranny  and 
abuse  of  office. — This  is,  as  I  understand,  the  philosophy  of  the  institution  of 
courts  of  impeachment  In  this  solemn  tribunal,  sir,  one  branch  of  the  political 
lepreeentatives  of  the  people  act  in  a  quasi  judicial  capacity  in  the  first  instance, 
and  then  appear  as  prosecutors;  the  other  branch  sit  in  judgment;  representing 
the  whole  political  power  of  the  people;  and  there  is  no  one  man  in  the 
State,  so  lowly  or  insignificant,  who,  if  he  have  sustained  a  wrong,  who,  if  he 
have  witnessed  an  abuse,  if  he  comes  here  and  makes  it  manifest  cannot  have 
redress  at  the  hands  of  this  Court.  There  is  no  officer  of  government  so  high, 
none  so  raised  above  the  reach  of  justice,  as  that  he  cannot  be  arraigned  at 
this  bar  and  held  accountable  to  your  judgment.  It  is  a  solemn  and  a  powerful 
tribunal,  whose  arm  can  reach  the  highest,  whose  power  can  redress  the  lowliest^ 

Mr.  President,  the  tribunal  is  not  only  a  peculiar  one,  ditfering  from  all  ordi- 
nary legal  tribunals,  but  the  subject  on  which  the  tribunal  acts,  is  essentially 
difierent  from  the  subject  upon  which  all  other  tribunals  act.  Matter  of  im- 
peachment, subject  of  impeachment,  never  has  been  defined  and  never  will  be 
defined.    In  all  ordinary  criminal  prosecutions,  the  Statute  and  the  Common 

law  expressly  define  the  crime; — but  in  the  Court  of  Impeachment  no  law 
written  or  unwritten  has  ever  defined  or  ever  will  define  the  delinquencies 

which  may  be  reached  by  the  Court ;  and  there  is  a  fit  reason,  a  sound  and  be- 
coming reason  for  the  distinction.  It  is  fit  that  there  should  be  a  wid^  and 
broad  distinction  between  the  prosecution  of  an  individual  who  on  entering 
society,  has  surrendered  some  of  his  natural  rights,  who  has  put  under  restraint 
aome  of  his  natural  propensities  for  the  benefit  of  society,  when  he  ofiends 
against  some  of  these  restraints,  and  him  who  is  not  called  upon  to  answer  in 
lis  personal  capacity,  but  is  called  upon  aa  the  trustee  of  the  power  of  society 
for  the  abuse  of  that  power. 
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Bawle,  in  his  treatise  on  the  ConstitutioD,  holds  language  which  fills  my  idea 
letter  than  I  can  state  it  mjself,  and  I  read  it : 

^  The  delegation  of  important  trusts,  affecting  the  higher  interests  of  society, 
is  always  from  various  causes  liable  to  abuse. — The  fondness  frequently  felt 
for  inordinate  power,  the  influence  of  party  and  of  prejudice,  the  seduction  of 
£>reign  states,  or  the  baser  appetite  for  illegitimate  emolument,  are  sometimes 
productive  of  what  are  not  unaptly  termed  political  offences,  which  it  would  be 
difficult  to  take  c<^nizance  of  in  the  ordinary  course  of  judicial  proceedings." 
jj^  Although  there  have  been  a  vast  multitude  of  impeachments,  a  vast  multi- 
tude in  England  and  many  in  this  country,  no  tribunal,  no  power  I  am  acquaint- 
ed with  has  ever  attempted  to  set  limits^  to  set  bounds  to  the  subject  of  im- 
peachment. 

Woodeson  in  his  lecture  on  the  English  law  of  impeachment  sajs: 

^  All  the  King's  subjects  are  impeachable  in  parliament,  but  with  this  dis- 
tinction, that  a  peer  may  be  so  accused  before  his  peers  of  any  crime,  a  com- 
moner (though  perhaps  it  was  formerly  otherwise)  can  now  be  charged  with 
misdemeanor  only,  not  with  any  capital  offence.    For  when  Fitzharris,  in  the 
year  1681,  was  impeached  of  high  treason,  the  lords  remitted  the  prosecution 
to  the  inferior  court  though  it  greatly  exasperated  the  accusers.     Such  kinds 
of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the  abuse  of 
high  offices  of  trust,  are  the  most  proper,  and  have  been  the  most  usual  grounds 
for  this  kind  of  prosecution.  Thus,  if  a  lord  chancellor  be  guilty  of  bribery,  or 
of  acting  grossly  contrary  to  the  duties  of  his  office,  if  the  judges  mislead  their 
sovereign  by  unconstitutional  opinions,  if  any  other  magistrate  attempt  to  sub- 
Tert  the  fundamental  laws^  or  introduce  arbitrary  power,  these  have  been  deemed 
■cases  adapted  to  parliamentary  enquiry  and  decision.     So,  where  a  lord  chan* 
-eellor  has  been  thought  to  have  put  the  seal  to  an  ignominious  treaty,  a  lord 
4ulmiral  to  neglect  the  safeguard  of  the  sea,  an  ambassador  to  betray  his  trust, 
a  privy  counsellor  to  propound  or  support  pernicious  and  dishonorable  mea^ 
Bures,  or  a  confidential  adviser  of  his  sovereign  to  obtain  exorbitant  grants 
or  incompatible  employments,  these  imputations  have  properly  occasioned  im- 
peachments; because  it  is  apparent  how  little  the  ordinaiy  tribunals  are  calcu- 
lated to  take  cognizance  of  such  offences,  or  to  investigate  and  reform  the  general 
policy  of  the  State." 

Of  the  American  writers  on  the  subject  of  impeachments  that  I  am  acquaint- 
ed with.  Judge  Story  discussed  the  subject  the  most  at  length,  and  1  bhall  ask 
ieave  of  tlie  court  to  read  at  some  length  from  his  treatise  on  the  Constitution: 
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''In  the  first  place  the  nature  of  the  functions  to  be  performed.  The 
offences^  to.  which  the  power  of  impeachment  has  been,  nnd  is  ordinarilj  ap- 
plied, as  a  remed  %  are  of  a  political  character.  Not  but  that  crimes  of  a  strictly 
legal  character  fall  within  the  scope  of  the  power,  (for,  as  we  shall  presentlj* 
see,  treason,  bribery  and  other  high  crimes  and  misdemeanors  are  expressly 
within  it;)  but  that  it  has  a  more  enlarged  operation,  and  reaches,  what  are 
aptly  termed,  political  offences,  growing  out  of  personal  miscondact,  or  gross- 
select,  or  usurpation,  or  habitual  disregard  of  the  public  interests,  in  the  dis- 
charge of  the  duties  of  political  office.  These  are  so  various  in  their  character, 
and  so  indefinable  in  their  actual  involutions,  that  it  is  almost  impossible  to  pro- 
vide systematically  for  them  by  positive  law.  They  roust  be  examined  upon 
very  broad  and  comprehensible  principles  of  public  policy  and  duty.  They 
must  be  judged  of  by  the  habits,  and  rules,  and  principles  of  diplomacy,  of  de- 
partmental operations  and  arrangements,  of  parliamentary  practice,  of  executive 
customs  and  negotiations,  of  foreign  as  well  as  of  domestic  political  move- 
ments; and  in  short  by  a  great  variety  of  circumstances,  as  well  as  those,  which 
aggravate,  as  those,  which  extenuate,  or  justify  the  offensive  acts,  which  do  not 
properly  belong  to  the  judicial  character  in  the  ordinary  administration  of  jus- 
tice, and  are  far  removed  from  the  reach  of  municipal  jurisprudence.  They  are 
duties  which  are  easily  understood  by  statesmen,  and  are  rarely  known  to 
judges.  A  tribunal,  composed  of  the  former,  would  therefore  be  far  more 
competent,  in  point  of  intelligence  and  ability,  than  the  latter,  for  the  discharge 
of  the  functions,  all  other  circumstances  being  equal.  And  surely,  in  such  grave 
affairs,  the  competence  of  the  tribunal  to  discharge  the  duties  in  the  best  man- 
ner is  an  indispensible  qualification. 

**  In  the  next  place,  it  is  obvious,  that  the  strictness  of  the  forms  of  proceed- 
ing in  cases  of  offences  at  common  law  are  ill  adapted  to  impeachnr.ents.  The 
very  habits  growing  out  of  judicial  employments;  the  rigid  manner  in  which 
the  discretion  of  judges  is  limited,  And  fenced  in  on  all  sides,  in  order  to  pro- 
tect persons  accused  of  crimes  by  rules  and  precedents;  and  the  adherence  to 
technical  pricinples,  which,  perhaps,  distinguishes  this  branch  of  the  law,  more 
than  any  other,  are  all  ill  adapted  to  the  trial  of  political  ofiences  in  the  broad 
cause  of  imperichments.  And  it  has  been  observed  with  great  propriety,  that 
a  tribunal  of  a  liberal  and  comprehensive  character,  confined,  as  little  as  pos- 
sible, to  strict  forms,  enabled  to  continue  its  session  as  long  as  the  nature  of  the 
law  may  require,  qualified  to  view  the  charge  in  all  its  bearings  and  dependen- 
€ie%  and  to  appropriate  on  sound  principles  of  public  policy  the  defence  of  the 
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aecuaed,  seems  indispensible  to  tlie  valqe  of  the  trial.  The  history  of  im- 
peachmeot,  both  in  Eoglaad  and  America,  justifies  the  remaric  There  is  little 
technical  in  tbe  mode  of  proeeeding;  the  charges  are  suflScisntly  dear,  and 
yet  in  a  general  form ;  there  are  few  exceptions,  which  arise  in  the  applica- 
tion of  evidence  which  grow  out  of  mere  technical  rules,  and  quibbles^  And 
it  has  repeatedly  been  seen,  that  the  functions  havcf  been  better  undentood, 
and  more  liberally  and  justly  expounded  by  statesmen,  than  by  mere  lawyers. 
An  Dlustrious  instance  of  this  sort  is  upon  record  in  the  case  of  tbe  trial  of 
Warren  Hastings,  where  the  question,  whether  an  impeachment  was  abated  by 
a  dissolution  of  pariiament,  was  decided  in  the  negative  by  the  house  of  lordsf 
as  well  as  by  the  house  of  commons,  against  what  seemed  to  be  the  weight  of 
professional  opinion. 

'^  As  the  offences,  to  which  the  remedy  of  impeachment  has  been,  and  will 
oontiniie  to  be  principally  applied,  are  of  a  political  nature,  it  is  natural  to 
suppoee,  that  they  will  be  often  exaggerated  by  party  spirit,  and  the  proseca« 
tions  be  sometimes  dictated  by  party  resentments,  as  well  as  by  a  sense  of  the 
public  good.  There  is  danger,  therefore,  that  in  cases  of  conviction  tbe  punish- 
ment  may  be  wholly  out  of  proportion  to  the  offence,  and  pressed  as  much  by 
popnlar  odium  as  by  aggravated  crime.  From  the  nature  of  such  offences,  it 
is  impossible  to  fix  any  exact  grade,  or  measure,  either  in  the  offences,  or  the 
panishment;  and  a  very  large  discretion  must  unavoidably  be  vested  in  the 
court  of  impeachment,  as  to  both.  Any  attempt  to  define  the  offences,  or  to 
fix  (o  every  grade  of  distinction  its  appropriate  measure  of  punisbment,  would 
probably  lend  to  more  injustice  and  inconvenience,  than  it  would  correct;  and 
perhaps  would  render  the  power  at  once  inefficient  and  ,unwieldy.  The  discre- 
tion, then,  if  confided  at  all,  being  peculiarly  subject  to  abus^,  and  counecting 
itself  with  State  parties,  and  State  contentions,  and  State  animosities,  it  was 
deemed  most  advisable  by  the  Convention,  that  tbe  power  of  the  Senate  to  in- 
flict punishment  should  merely  reach  the  right  and  qualfications  to  office;  and 
thuB  take  away  the  temptation  in  factious  times  to  sacrifice  good  and  great  men 
upon  the  altar  of  party.  History  had  sufficiently  admonished  them,  that  the 
power  of  impeachment  had  been  thus  mischievously  and  inordinately  applied 
in  other  ages;  and  it  was  not  safe  to  disregard  those  lessons^  which  it  had  left 
for  our  instruction,  written  not  uTifrequently  in  blood.  Lord  Strafford,  in  the 
leign  of  Charles  the  First,  and  Lord  Stafibrd,  iii  the  reign  of  Charles  the 
Seeood,  were  both  convicted,  and  punished  cspitally  by  the  House  of  Lords; 
and  both  hav^e  been  supposed  to  have  been  rather  victims  to  the  spirit  of  th^ 
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times  tlian  ofTdnden  meriting  such  high  punishments.  And  other  cases  have 
occurred,  in  which  whatever  may  have  been  the  demerits  of  the  accused,  his 
final  overthrow  has  been  the  result  of  political  resentments  and  hatreds,  fax  more 
than  of  any  desire  to  promote  public  justice." 

^ The  next  inquiry  is,  what  are  impeachable  offences?  They  are  'treason, 
bribery,  or  other  high  crimes  and  misdemeanors.'  For  the  definition  of  ireasooy 
resort  may  be  had  to  the  constitution  itself;  but  for  the  definition  of  bribem 
resort  is  naturally  and  necessarily  had  to  the  common  law ;  for  that,  as  the  com- 
mon basis  of  our  jurisprudence,  can  alone  furnish  the  proper  exposition  of  the 
nature  and  limits  of  this  offence.  The  only  practical  question  is,  what  are  to 
be  deemed  high  crimes  and  misdemeanors?  Now,  neither  the  constitution,  nor 
any  statute  of  the  United  States  has  in  any  manner  defined  any  crimes,  except 
treason  and  bribery,  to  be  high  crimes  and  misdemeanors,  and  as  such  impeach- 
able. In  what  manner,  then,  are  they  to  be  ascertained  ?  Is  the  silence  of  the 
statute  book  to  be  deemed  conclusive  in  favor  of  the  party,  until  Congress  have 
made  a  legislative  declaration  and  enumeration  of  the  offences,  which  shall  be 
deemed  high  crimes  and  misdemeanors?  If  so,  then,  as  has  been  truly 
remarked,  the  power  of  impeachment,  except  as  to  the  two  expressed  cases,  is 
a  complete  nullity ;  and  the  party  is  wholly  dispunishable,  however  enormous 
may  be  his  corruption  or  criminality.  It  will  not  be  sufficient  to  say,  that  ia 
the  cases^  where  any  offence  is  punished  by  any  statute  of  the  United  States^ 
it  may,  and  ought  to  be,  deemed  an  impeachable  offence.  It  is  not  every 
offence,  that  by  the  constitution  is  so  impeachable.  It  must  nol  only  be  an 
offence,  but  a  high  crime  and  misdemeanor.  Besides;  there  are  many  moat 
flagrant  offences,  which,  by  the  statutes  of  the  United  States,  are  punishable 
only,  when  committed  in  special  places,  and  within  peculiar  jurisdictions,  as^  for 
instance,  on  the  high  seas,  or  in  forts,  navy-yards,  and  arsenals  ceded  to  the 
United  States.  Suppose  the  offence  is  committed  in  some  other,  than  these 
privileged  places,  or  under  circumstances  not  reached  by  any  statute  of  the 
United  States,  would  it  be  impeachable? 

^  Again,  there  are  many  offences,  purely  political,  which  have  been  held  to  be 
within  the  reach  of  parliamentary  impeachments,  not  one  of  which  is  in  the 
slightest  manner  alluded  to  in  our  statute  books.  And,  indeed,  political  offen- 
ces are  of  so  various  and  complex  a  character,  so  utterly  incapable  of  being 
defined,  or  classified,  that  tbb  task  of  positive  legislation  would  be  impracticable^ 
if  it  were  not  almost  absurd  to  attempt  it.  What,  for  instance,  could  poeitive 
legislation  do  in  cases  of  impeachment  like  the  charges  against  Warren  Hastings 
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m  1788?  Resort,  tben,  mmt  be  had  either  to  parliamentary  practice,  and 
the  common  law,  in  order  to  ascertain,  what  are  high  crimes  and  misdemeanors  J 
or  the  whole  subject  must  be  left  to  the  arbitrary  discretion  of  the  Senate,  for 
^e  time  being.  The  latter  is  so  incompatible  with  the  genius  of  our  institu* 
tiona,  that  no  lawyer  or  statesman  would  be  inclined  to  countenance  so  absolute 
a  dispocdtion  of  opinion  and  practice,  which  might  make  that  a  crime  at  one 
tiaie»  or  in  one  person,  which  would  be  deemed  innocent  at  another  time,  or  in 
another  person.  The  only  safe  guide  in  such  cases  must  be  the  common  law, 
which  is  the  guardian  at  once  of  private  rights  and  public  liberties.  And 
however  much  it  may  fall  in  with  the  political  theories  of  certain  statesmen  and 
juriatB,  to  deny  the  eziRtence  of  a  common  law  belonging  to,  and  applicable  to 
the  nation  in  ordinary  cases,  no  one  has  as  yet  been  bold  enough  to  assert,  the 
power  of  that  impeachment  is  limited  to  offences  positively  defined  in  the  statute 
book  of  the  Union,  as  impeachable  high  crimes  and  misdemeanors. 

^  The  doctrine,  indeed,  would  be  truly  alarming,  that  the  common  law  did 
not  reflate,  interpret,  and  control  the  powers  and  duties  of  the  Court  of 
Impeachment  What,  otherwise,  would  become  of  the  rules  of  evidence,  the 
legal  notions  of  crimes,  and  the  application  of  principles  of  public  or  municipal 
jarsiprudence  to  the  charges  against  the  accused  ?  It  would  be  a  most  extraor- 
dinary anomaly,  that  while  every  citizen  of  every  state  originally  composing  the 
UnicMiy  would  be  entitled  to  the  common  law  as  his  birth-right,  and  at  once  his 
protector  and  guide;  as  a  citizen  of  the  Union,  or  an  officer  of  the  Union,  he 
would  be  subjected  to  no  law,  to  no  principle,  to  no  rules  of  evidence.  It  ia 
the  boaat  of  English  jurisprudence,  and  without  it  the  power  of  impeachment 
woold  be  an  intolerable  grievanoe,  that  in  trials  by  impeachment  the  law  differa 
Bot  in  essentials  from  criminal  prosecutions  before  inferior  courts.  The  same 
rales  of  evidence,  the  same  legal  notions  of  crimes  and  punishments  prevaiL 
For  impeachments  are  not  framed  to  alter  the  law ;  but  to  carry  it  into  more 
effectual  execution,  where  it  might  be  obstructed  by  the  influence  of  too  power- 
ful delinqnents,  or  not  easily  discerned  in  the  ordinary  course  of  jurisdiction 
by  reason  of  the  peculiar  quality  of  the  alleged  Crimea.  Those,  who  believe^ 
that  the  common  law,  so  far  as  it  is  applicable,  constitutes  a  part  of  the  law 
of  the  United  States  in  their  sovereign  character,  as  a  nation,  not  as  a  source 
of  jurisdiction,  but  as  a  guide,  and  check,  and  expositor  in  the  administration 
of  the  rights,  duties,  and  jurisdiction  conferred  by  the  constitution  and  lawa^ 
will  find  no  difkulty  in  affirming  the  same  doctrines  to  be  applicable  to  the 
Senate^  as  a  Court  of  Impeachments  Those^  who  denounce  the  common  law^ 
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l»  having  any  application,  or  exisiencd  in  regard  to  the  national  goverament, 
must  be  necessarily  driven .  to  maintain,  that  the  power  of  impeachment  is^ 
iintil  Congress  shall  legislate,  a  mere  nullit}',  or  that  it  is  despotic,  both  in  its 
reach,  and  its  proceedings.  It  is  remarkable  that  the  first  Congress,  assembled 
in  1774,  in  their  famous  declaration  of  the  rights  of  the  colonies,  asserted,  Hhat 
the  respective  oolonies  are  entitled  to  the  common  law  of  England;*  and  *tbat 
they  are  entitled  to  the  benefit  of  such  of  the  English  statutes,  as  existed  at 
the  time  of  their  colonization,  and  which  they  have  by  experience  respectively 
found  to  be  applicable  to  their  several  local  and  other  circumstances.'  It 
would  be  singular  enough,  if,  in  framing  a  national  government,  that  oommoa 
law,  so  justly  dear  to  the  colonies,  as  their  guide  and  protection,  should  cease 
to  have  any  existence,  as  applicable  to  the  powers,  rights,  and  privileges  of  the 
people,  or  the  obligations,  and  duties  and  powers  of  the  departments  of  the 
national  government  If  the  common  law  has  no  existence,  as  to  the  Union, 
as  a  rule  or  guide,  the  whole  proceedings  are  completely  at  the  arbitrary 
pleasure  of  the  government,  and  its  functionaries^  in  all  its  departments. 

**  Congress  have  unhesitatingly  adopted  the  conclusion,  that  no  previona 
Statute  is  necessary  to  authoiize  an  impeachment  for  any  ofiScial  misconduct; 
and  the  rules  of  proceeding,  and  the  rules  of  evidence,  as  well  as  the  princi- 
pies  of  decision,  have  been  uniforrol)  regulated  by  the  known  doctrines  of  the 
common  law  and  parliamentary  usage.  In  the  new  case  of  impeachment,  which 
have  heretofore  been  tried,  no  one  of  the  charges  has  rested  upon  any  statutable 
znisdemeanors.  It  seems,  then,  to  be  the  settled  doctrine  of  the  High  Court  of 
Ijnpeacbment,  that  though  the  common  law  cannot  be  a  foundation  of  a  juris* 
diction  not  given  by  the  constitution,  or  laws,  that  jurisdiction,  when  given, 
attaches,  and  is  to  be  exercised  according  to  the  rules  of  the  common  law ;  and 
iibat,  whatarey  and  what  are  not  high  crimes  and  misderaeanors,  is  to  be  ascer* 
tatned  by  a  recurrence  to  that  great  basis  of  American  jurispradenee.  The 
reasoning,  by  which  t&e  power  of  the  House  of  IlepresentaUves  to  punish  for 
contempts,  (which  are  breaches  of  privileges,  and  oiS&ieeA  vooi  defined  by  any 
positive  laws,)  has  been  upheld  by  the  Supreme  Court,  stands  upon  similar 
grounds;  for  if  the  house  had  no  jurisdiction  to  punish  for  contempts,  until 
the  acts  had  been  previously  defined  and  ascertained  by  postive  kw,  itis  clear, 
lliat  the  process  of  arrest  would  be  illegal. 

.  **  In  examining  the  parliamentary  history  of  impeachments,  it  will  be  found, 
that  many  ofiences^  hoi  easily  definable  by  law>  and  many  of  a  purely  poUticai 
chahcoter,  have  heen^deemed  high.crimeB and  miademeanora  worthy  of  this 
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eitraordinary  retnedj.  Thus,  lord  chancellors,  and  judges,  and  other  magis- 
trates^ have  not  only  been  impeached  for  bribery,  and  acting  grossly  contrary 
to  the  duties  of  their  office ;  but  for  misleading  thoir  sovereign  by  unconstita* 
tional  opinions,  or  for  attempts  to  subvert  the  fundamental  laws,  and  introduce 
arbitrary  power.  So,  when  a  lord  chancellor  has  been  thought  to  have  pat 
the  great  seal  to  an  ignominious  treaty;  a  lord  admiral  to  have  neglected  the 
saft^ard  of  the  sea;  an  ambassador  to  have  betrayed  his  trust;  a  privy 
counsellor  to  have  propounded  or  supported  pernicious  or  dishonorable  roeas^ 
ares;  or  a  confidential  adviser  of  his  sovereign  to  have  sustained  exorbitant 
grants,  or  incompatible  employments;  these  have  been  all  deemed  impeach- 
able ofTences.  Some  of  the  offences,  indeed,  for  which  persons  were  impeach- 
ed in  the  early  ages  of  British  jurisprudence,  would  now  seem  harsh  and  se- 
vere ;  but  perhaps  they  were  rendered  necessary  by  existing  corruptions,  and 
tl*e  importance  of  suppressing  a  spirit  of  favoritism  and  court  intrigue.  Thua^ 
peraons  bave  been  impeached  for  giving  bad  counsel  to  the  king;  advising  a 
prejudicial  peace;  enticing  the  king  to  act  against  the  advice  of  parliament; 
puTchaanng  offices;,  giving  medicine  to  the  king  without  the  advice  of  physi- 
cians; preventing  other  persons  from  giving  counsel  to  the  king,  except  in 
their  presence;  and  procuring  exorbitant  personal  grants  from  the  king.  Bui 
other?,  again,  were  founded  in  the  most  salutary  public  justice;  such  as  im- 
peachments for  malversations  and  neglects  in  office;  for  encouraging  pirates; 
for  official  oppression,  extortions,  and  deceits  ;  especially  for  putting  good 
masfi^trates  out  of  office,  and  advancing  bad.  One  cannot  but  be  struck,  in 
this  alight  enumeration,  with  the  utter  unfitness  of  the  common  tribunals  of 
ju«t^.ce  to  take  cognizance  of  such  offences ;  and  with  the  Entire  propriety  of 
confiding  the  jurisdiction  over  them  to  a  tribunal  capable  of  understanding, 
and  reforming,  and  scrutinizing  the  polity  of  the  state,  and  of  sufficient  dig- 
nity to  maintain  the  independence  and  reputation  of  worthy  public  officers." 

And  so  in  Rawle: 

•*The  involutions  and  varieties  of  rice  are  too  many,  and  too  artful  to  be 
anticipated  by  positive  law,  and  sometimes  too  subtle  and  mysterions  to  be 
fally  detected  in  the  limited  period  of  ordinary  investigation.  As  progress  is 
made  m  the  inquiry,  new  facts  are  discovered  which  may  be  properly  connect- 
ed with  others  already  known,  but  would  not  form  sufficient  subjects  of 
separate  prosecution.  On  tltese  accounts  a  peculiar  tribunal  seems  both  useful 
and  necessary.  A  tribanal  of  a  liberal  and  comprehensive  character,  confined 
as  little  as  possible  to  strict  forms,  enabled  to  continue  its  session  as  long  as 
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bearings  and  dependencies,  and  to  appreciate  on  sound  principles  of  public 
policy  the  defence  of  the  accused,  the  propriety  of  such  a  separate  tribunal 
seems  to  be  plaik,  but  not  upon  the  assumed  ground  that  the  judges  of  the 
supreme  court  would  not  possess  sulQScient  fortitude  to  perform  the  duty,  or 
sufiScient  credit  and  authority  to  reconcile  the  people  to  their  decisions." 

^  On  the  same  ground  we  may  advert  to  the  exercise  of  the  power  of  im- 
peachment. In  neither  of  the  cases  already  mentioned,  were  the  acts  charg- 
ed on  the  parties  accused,  statutory  offences.  Yet  the  doctrine  opposed  in  thia 
work  would  render  the  power  of  impeachment  a  nullity,  in  all  eases  except 
the  two  expressly  mentioned  in  the  constitution,  trcj^on  and  bribery;  until 
congress  pass  laws  declaring  what  shall  constitute  the  other  *  high  crimes  and 
misdemeanors.' 

''And  thus  the  question  seems  to  be  at  rest  in  the  contemplation  of  both 
these  courts,  for  such  they  must  bo  termed,  when  acting  in  those  capacities, 
and  both  of  them  are  courts  from  whose  decision  there  is  no  appeal.'' 

Mr.  President,  I  hare  read  at  some  considerable  length  from  these  anihon, 
and  they  are  the  principal  authors  now  occurring  to  me^  indeed  they  are  tl^e 
principal  American  writers  upon  the  subject  of  impeachments.  I  hare  read 
from  them  for  the  purpose  of  showing  that  upon  the  principles  that  thej 
themselves  lay  down,  principles  which  they  had  gathered  from  the  whole  his- 
tory of  impeachmentB,  they  always  fail,  necessarily  fail  when  they  attempt  to 
set  a  limit  to  the  subject  of  impeachment  Their  general  principles  all  show- 
that  there  can  be  no  limit  to  it,  that  the  matter  of  impeachment  is  as  rarious 
as  the  abuse  of  office^  that  it  is  as  extensive  and  as  ramified  as  the  abuse  of 
office ;  and  they  are  obliged  to  admit  it,  and  while  Judge  Story,  at  least,  seeks 
to  set  some  limit  to  it,  he  is  obliged  to  admit,  what  all  precedents  in  the  United 
States  will  show,  that  all  impeachments  in  this  country  have  been  for  ofifences 
not  indictable.  The  impeachment  of  Judge  Chase,  before  the  Senate  of  the 
United  States,  every  one  is  familiar  with,  and  there  was  no  indictable  ofienoe. 
It  was  the  simple  arbitrary  exercise  of  judicial  power.  He  was  found  not 
guilty.  Judge  Pickering  was  impeached  before  the  same  tribunal  and  con- 
Yicted.  What  were  the  charges  ?  He  was  charged  with  discharging  a  vessel 
from  the  custody  of  the  marshal  without  requiring  the  security  provided 
for  by  Congress,  and  one  or  two  other  offences,  but  those  charges  weria  not 
one  of  them  indictable,  but  mere  abuses  and  delinquencies  in  office.  He  was 
convicted  by  the  Senate  of  the  United  States^  and  removed  from  his  office 
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of  Jadge.  Jadge  Peck  was  impeached  before  tbe  same  tribunal  upon  one 
BDgld  chargef  the  abnae  of  judicial  power,  in  punishing  a  member  of  hia  bar 
for  contempt  He  waa  acquitted,  but  no  one  doubted  that  the  charge  waa 
nSdeot,  no  one  questioned  it;  but  he  was  found  not  gniltj. 

In  Pennsylvania,  there  have  been  a  number  of  impeachments.  I  have  at 
hand  bat  one  case,  that  of  Judge  Addison.  The  charge  was  that,  being  Pre- 
ndeot  Judge,  he  refused  to  allow  his  associate,  one  of  the  side  judges  to 
address  the  grand  jury — ^no  offence  bj  law,  no  offence  hj  statute;  and  yet  he 
vas  convicted  and  removed  from  his  office.  I  refer  to  these  American  prece- 
dents in  preference  to  the  English,  because  I  feel  that  here  in  thia  tribunal 
they  will  be  more  in  point;  and  they  all  establish  what  I  seek  to  establish  be- 
fore this  court,  that  matter  of  impeachment  is  not  defined,  that  so  &r  aa  it 
relates  to  official  misconduct,  which  is  unlimited,  it  is  not  defined. 

There  is  controversy  in  the  books  with  which  I  have  not  troubled  thia 
eonri— whether  officers  are  punishable  for  mere  crimes,  extra-official  crimes. 
That  question  does  not  arise  here,  and  I  \von't  allude  to  it,  because  all 
the  charges  here  are  of  official  acta.  The  defendant  is  charged  with  no 
crimes  but  aa  such  were  connected  with  his  official  character. 

As  far  then  aa  the  books  are  concerned,  matter  of  impeachment  has  never 
Wen  defined,  and  never  will  be  defined ;  and  as  long  as  there  remain,  as,  in 
the  infinite  variety  of  the  human  mind  there  ever  will  remain,  new  waya  of 
abtbing  power,  of  abusing  trust,  of  practicing  corruption  and  malversation  in 
office,  so  long  will  matter  of  impeachment  remain  undefined  by  any  written  or 
unwritten  law.  We  contend  that  by  the  common  law  of  impeachments,  with- 
out any  reference  to  the  peculiar  provisions  of  our  Constitution,  all  official  vio- 
lations of  the  statute  or  common  law,  all  abuses  of  official  power,  all  violationa 
of  official  dut3%  all  prostitutions  of  official  character  to  private  interest  or  per- 
aonal  passion  are  matter  of  impeachment 

In  regard  to  the  judicial  office  our  Constitution  furnishes  a  doable  remedy 
vbich,  in  the  name  of  the  Assembly,  and  of  these  their  Managers^  I  elaim  to 
h«  a  eoncnrrent  remedy.  I  have  heard  the  idea  advanced  that  there  waa  a 
demarkation  between  the  subject  of  address  and  the  subject  of  impeachment 
I  apprehend  there  is  no  such  difference.    (See. Const  Wis.) 

There  is  nothing  in  the  body  of  the  Constitution  itself,  nothing  in  the  terms 
of  this  Article  which  shows  that  the  remedies  were  meant  to  cover  different 
grounds,  or  that  there  was  any  matter  taken  by  the  remedy  of  address  from 
the  remedy  of  impeachment    In  the  Constitution  which  was  framed  for  thia 


4^  I 

State  and  rejected,  the  Committee  reported  what  this  section  would  be^  if  the 
construction  claimed  /or  it  had  been  given  to  it    The  report  read  thus:  **  Any 
Judge  of  the  Supreme  or   Circuit  Court  maj  be  removed  from  office  by 
concurrent  resolutions  of  both  Houses  of  the  Legislature,  if  two-thirds  of  all 
the  members  elected  to  each  House  concur  therein;  but  no  removal  shall  be 
made  by  virtue  of  this  section,  unless  the  party,  complained  of  shall  have 
been  served  with  a  copy  of  the  complaint  against  him,  and  shall  have  had 
an  opportunity  of  being  heard  in  his  defence;  and  no  Judge  shall  be  remon 
Ted  for  any  cause  for  which  he  might  have  been  impeached."     When  the 
lurticle  on  the  judiciary  came  before  the  Conrention,  the  last  clause  of  that  sec- 
tion  was  stricken  out,  and  the  article  was  adopted  by  the  Convention  without 
that  in  it,  and  it  never  has  been  restored ;  so  that  there  is  nothing  left  for 
supposition,  and  so  far  as  this  State  was  concerned,  there  was  a  direct  repudia- 
tion of  the  idea  that  remedies  by  address  and  by  impeachment  are  not  con- 
current   Indubitably  it  would  have  been  competent  for  the  two  Houses  of  the 
Jjeorislature  upon  these  articles  of  impeachment,  to  have  proceeded  by  address 
and  to  have  removed  the  Judge  from  office;  but  they  have  seen  fit  to  pro- 
ceed by  impeachment,  and  now  the  power  of  address  is  a  difficulty  not  in  our 
way,  because  the  same  things  are  the  subject  of  two  remedies.     Kow  in  re- 
gard to  impeachments,  what  is  the  language  of  our  Constitution:     ''The 
court  for  the  trial  of  impeachment  shall  be  composed  of  the  Senate.     The 
labuse  of  representatives  shall  have  the  power  of  impeachiu;^  all  civil  officers 
of  the  State,  for  conupt  conduct  in  office,  or  for  crimes  and  misdemeanors." 

For  corrupt  conduct  in  office^  or,  for  crimes  and  misdemeanors  I  Language 
could  not  be  more  emphatic  or  more  broad.  For  corrupt  conduct  in  office,  or, 
for  crimes  and  misdemeanors!!  The  disjunctive  prohibits  any  doubt  upoa 
the  meaning  of  these  phrases — not  for  crimes  and  misdemeanors  alone  as  the 
constitution  of  the  United  States  says;  but  for  corrupt  conduct  in  o£Sce  or 
for  crimes  and  miademeanore.  What  is  corrupt  conduct  in  office?  This  is  a 
term  put  by  itself  to  bear  its  own  weight,  to  have  its  own  meaning  in  the  con- 
«titution,  and  what  does  it  mean ?  What  is  corrupt  conduct?  It  is  mal  con- 
duct It  is  malversation.  It  is  omission  of  that  which  is  duty,  or  the  doing  of 
that  which  is  contrary  to  duty.  It  embraces  all  official  abuse,  all  wilful  mal- 
administiation.  Now,  this  constitution  goes  far  beyond  that  It  does  not^ 
when  it  says  corrupt  conduct  in  office,  go  on  to  say  or  crimes  and  mieda- 
meauors  in  office.  It  gives  the  power  of  impeachment  for  all  corrupt  conduct 
in  office^  and  for  all  crimes  and  misdemeanors.    They  cannot  mean  the  same 
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thing.    The  oonventioo,  the  gentlemen  who  framed  that  language  d\4  not 
•tollify  themselves.     They  meant  different  things  hy  the  use  of  that  disjnnetive^ 
They  inteiided  that  you  should  nnderetand  different  things  hy  tWart  disjun<v 
tive,  and   by  that  use  of  different  terras— corrupt  conduct  in  offiee  or  all 
crimes  and  misdemeanors  wbatefer — ^not  in  office,  but  crimes,  and  misdemeau'- 
ors  by  the  hiw  of  the  land.     Yon  have  then  as  the  subject  of  impeadsment 
erery  thing  which  you  can  call  corrupt  conduct  in  office.     All  wilful  mal-ad^ 
ministnition  of  office  is  corrupt  conduct  in  office.     He  who,  no  matter  how 
little,  departs  from  the  duties  of  bis  office,  is  guilty  of  corrupt  conduct  in  his 
office.     He  may  mistake,  he  may  blunder;  but  if  he  depart  wilfully,  then  he 
is  corrupt,  and  that  is  corrupt  conduct  in  office,  and  he  is  tben  punishable 
under  this  constitution.    You  may  tben  go  out  of  crimes  and  misdemeanon 
for  matter  of  impeachment.     And  it  is  not  a  little  noticeable,  that  tbis  very 
language  of  the  csnstituUon  seems  to  have  been   framed  -in  view  of  the  com- 
mentary of  Judge  Story  upon  the  word  high,  apph'ed  to  crimes  and  roisdo- 
meonora,  in   the  constitution  of  the  United  States.     ''It  most  not  only  be 
an  o&nee  but  a  AtpA  crime  and  misdemeanor,"  says  Judge  Story,  dwelling 
upon  the  word  high.    And  the  constitution  of  Wisconsin,  while  it  takes  the 
words  crime  and  misdemeanor  omits  the  word  high,  and  covers  every  thing 
in  crime  and  misdemeanor.    I  have  been  told  that  it  has  been  contended 
that  the  last  provision — **  But  the  party  impeached  shall  be  liable  to  indict- 
ment, trial  and  punishment,  according  to  law."     I  have  been  told  that  that 
conveys  the  idea  that  nothing  is  impeachable  except  what  is  indictable.     Un- 
doubtedly certain  things  are  impeachable  which  are  indictable,  and  accord- 
in  r^  to  the  policy  of  the  law  which  I  have  read   to  you  to-day  the  punish- 
ment  of  the  offender  is  left  to  the  ordinary  tribunals  of  the  country  when  he 
commits  an  indictable  offence  which  is  also  an  impeachable  ofience;  but  that  is 
a  mer^  reservation  of  the  general  doctrine,  that  officers,  impeached,  shall  not 
escape  the  ordinary  punishment  of  indictable  offences.     The  policy  of  the 
court  of  impeachment  is  to  reach  official  offence,  "  political"  offence,  as  the 
books  here  call  it    The  policy  of  the  legal  tribunals  of  the  country  is  to  pun- 
ish   ordinary  crime.    Ordinary  crime  in  a  pnblio  officer  may  be  a  matter  of 
impeachment     Many  acts  are  so.    Impeachment  merely  tries  the  offleei^  and 
judgment  is  men^ly  removal  from  office  and  di8quaK6cation  for  office  ;  but 
the  peison  is  handed  over  to  the  ordinary  tribunals  of  the  country.    But  there 
is  nothing  there  which  limits  the  subject  of  impeachment  to  indictable offencci; 
there  w»  noihing  such  intended  in  the  eonstitution.     The  whole  purpose  of 
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« 

that  clause  was  to  provide  for  all  doubt  One  court  lias  DOthiog  to  do  but  with 
»  personal  offender.  One  court  merely  reaches  the  public  ofSoer,  merely  leacbea 
and  punishes  official  offence.  The  other  court  deals  with  the  man,  and  with 
tbe  offence  against  the  ordinary  law  of  the  land.  There  is  noAing  there,  and 
no  argument  can  be  founded  upon  it,  to  show  that  the  mere  reservation  of  the 
right  to  indict,  after  impeachment,  is  any  limitation  oif  the  right  to  impeach 
for  indictable  offences.  If  that  were  the  construction,  if  the  framera  of  tbia 
constitution  went  back  ages  to  shield  public  officers  from  accountability,  if  that 
is  the  doctrine^  let  the  people  of  this  State  know  it.  If,  except  for  high  handed 
crime  mo  public  officer  of  the  state  is  accountable;  if,  for  all  the  malversationsr 
all  the  petty  tyrannies  and  wrongs  that  one,  dressed  in  a  little  brief  authority, 
can  inflict  upon  the  people  of  this  State^  he  may,  by  a  jug^e  in  the  constitu- 
tion, be  aent  scot  free  over  the  earth  to  continue  his  practices — ^tdl  that  doctrine 
to  the  people  of  this  State,  and  I  am  prophet  enough  to  know  that  that 
constitution  won^t  stand  ninety  days. 

There  is  a  peculiarity  about  that  language  to  which  also  I  wish  to  allude. 
All  corrupt  conduct  in  office  is  one  branch ;  crimes  and  misdemeanors  are  an- 
other. My  first  impression  was  that  crime  was  used  as  a  generic  term  of  which 
misdemeanor  was  a  lower  grade;  but,  singular  enough,  if  that  tautology  waa 
used,  crime  embraces  felony  and  misdemeanor  both,  and  to  use  misdemeanor 
in  that  sense  would  have  been  to  add  a  part  after  the  whole  bad  been  named. 
The  word  misdemeanor,  too,  has  a  broader  sense  than  the  strict  l^al  meaning. 
However,  that  is  a  matter  of  no  great  moment  here. 

The  power  to  exercise  this  jurisdiction  which  I  have  been  discussiag,  Mr. 
President,  is  one  of  great  political  power.  This  is  a  political  court,  and  ve 
are  now  engaged  in  a  political  trial.  The  whole  process  of  impeachment, 
from  beginning  to  end,  is  a  politico  judicial  power  vesting  in  the  legislature, 
both  houses  carefully  dividing  tbe  power  between  them.  It  is  for  tbe  trial 
of  political  offences,  that  is  to  say,  as  I  understand  the  term  official  offences. 
It  is  a  court  composed  of  a  political  body.  The  present  body,  composed 
as  it  is  of  both  branches  of  the  legislature,  is  a  political  body*  It  seems 
hers  to  be  a  great  political  court,  in  which  the  sovereignty  of  the  people  in 
its  most  broad  and  ample  form  is  politically  represented.  It  is  tbe  court  for 
the  accounting  of  the  popular  servants  for  all  trusts  delegated  to  them. 
For  their  personal  responsibility,  I  say  again,  they  are  left  to  the  ordinary 
tribunals  of  the  country;  and  no  man  can  appear  here  at  your  bar  but  a 
public  officer.    The  sole  power  to  impeach  is  vested  in  the  assembly.    That 
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bodj  only  can  initiate;  that  body  only,  under  the  constitution,  can  call  the ' 
ofiender  to  aeooant;  that  body  only,  under  the  constitution,  can  designate  the 
offience  or  limit  its  cbaracter.  The  subject  of  impeachment,  as  I  have  endeavored 
to  show,  is  undefined.  Each  case  as  it  arises  must  rest  on  its  own  peculiarities. 
The  power  to  impeach  is  not  a  mere  power  to  prosecute.  It  is  a  judicial  power, 
s  mixed  political  and  judicial  power,  and  embraces  and  includes  the  power  of 
pdgDQ^t  of  what  is  impeachable.  I  have  endeavored  to  show  you  by  the 
uthorities  and  the  precedents^  that  at  the  time  of  the  adoption  of  this  ConsU- 
tutioD,  the  subject,  the  matter  of  impeachment  was  utterly  undefined,  and  likely 
forever  to  remain  so ;  that  it  not  only  was  then  undefined  and  unlimited,  bat 
from  its  very  nature  was  likely  never  to  be  defined,  never  to  be  limited  by  any 
viittea  or  unwritten  law  — Sir,  if  the  subject  of  impeachment  were  defined,  if 
the  matter  of  impeachmeot  were  defined,  then  it  would  probably  devolve  upon 
this  CDurt  to  say  whether  the  presentation  of  these  articles  of  impeachment,  by 
this  House  of  Assembly,  had  come  within  the  subject  of  impeachment,  so  de« 
toed;  within  this  known  law  limiting  matter  of  impeachment  But  when  the 
GoDi)tituti<m  was  formed,  and  the  whole  subject  matter  of  impeachment  was 
uUeriy  vague,  and  utterly  unlimited,  every  case  standing  by  itself,  and  governed 
by  iti  own  peculiarities,  I  say  that  the  power  to  impeach  is,  or  includes  the, 
power  to  define  and  limit  the  offence,  and  there  is  no  precedent  against  it;  at 
toy  rate  I  have  not  been  able  to  find  any  for  it. — ^There  certainly  is  no  prece- 
deat  against  it — In  all  the  impeachment  cases  which  I  have  been  able  to  find, 
when  the  articles  of  impeachment  were  presented  by  the  house,  and  the  case 
tame  into  the  court  of  impeachment,  no  question  of  the  subject  of  impeachment 
was  ever  made^  but  the  plain  and  simple  duty  of  the  house  was,  to  try  the 
impeachnsent;  with  the  exception  of  one  case,  that  of  senator  Blunt^  who  was 
impeached  in  the  senate  of  the  United  States.  Mr.  Blunt  raised  several  ques- 
tions in  abatement,  but  only  one  was  determined.  The  question  which  ha  did 
raise,  ac4  wlueh  was  determined,  was  that  a  senator  was  not  one  of  the  civil 
offieers  who  could  he  made  the  object  of  impeachment  within  the  meaning  of 
the  conatitutba  of.  the  United' Stales.  The  constitution  defines  what  ofiScers 
ihall  be  the  object  of  impeachment  Mr.  Blunt  averred  to  the  senate  that  a 
Koator  was  not. one  of  those  officers;  and  the  senate  having  the  written  guide 
of  the  conadttttioit  before  them,  to  put  a  construction  upon,  decided  that  a 
senator  was  not  an  officer  of  the  United  States  within  the  meaning  of  the  con* 
stitttdoQf  and  therefore  sot  as  object  of  impeachment  There  the  senate  had 
^t  written  coBatittttion  to  paaa  upon;  but  here  the  laW|  the  subject,  the 
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matter  of  iropeacbnient  being  utterly  undefined,  the  discretion  as  to  what  is 
matter  of  impeachment  must  vest  somewhere;  and,  as  I  contend,  our  constitu- 
tion gives  it  to  the  assembly  to  say,  in  every  case,  what  shall  be  deemed  matter 
of  impeachment;  and  I  think  it  is  right  The  senate  stands  aloof  from  ail  this 
proceeding,  without  power  to  initiate;  without  power,  in  tlie  first  instance,  to 
call  the  offender  to  an  account;  without  power  to  limit  or  designate  his  crime. 
The  senate  stands  aloof,  with  only  the  power,  as  they  are  sworn,  ^  truly  and 
impartially  to  try  the  impeachment  according  to  the  endence.*'  Sworn,  as  yoa 
are,  as  a  great  political  jury,  your  oath,  the  oath  of  every  member  of  this 
court  is  *''  truly  and  impartially  to  try  this  impeachment^  according  to  the  evi- 
dence;*' that  is  the  oath  of  a  great  political  jury. 

I  have  deemed  it  not  improper,  Mr.  President,  in  view  of  the  questiona 
which  I  have  anticipated  would  be  raised  here,  or  which  it  has  been  intunated 
to  me  would  be  raised,  to  go  thus,  perhaps,  somewhat  tediously,  into  the 
general  doctrines  upon  the  subject  of  impeachment  I  will  not  dwell  farther 
vpon  them  now.  This  impe  chment  is  the  impeachment  of  a  judicial  officer. 
In  order  to  come  to  a  proper  consideration  of  the  charges,  which  have  been 
preferred  against  him,  it  is  fit  to  recur  to  general  principles  to  consider  the 
nature  of  judicial  office.  As  I  had  ococcasion  to  say  before,  we  are  prone,  by 
an  infirmity  of  our  nature,  to  look  by  habit,  by  custom,  by  daily  use — we  are 
prone  to  look  upon  very  solemn  things  with  very  trifling  consideration. 

Mr.  President,  man  was  created  for  society  but  not  created  in  it  Society  was 
his  destiny — not  his  natural  state.  Society  is  the  school  of  the  human  race,  to 
soften  the  hard,  to  subdue  the  brutal,  to  educate  all  the  elements  of  his  nature. — 
Man  surrenders  to  society  tlie  exercise  of  many  of  his  natural  rights,  the 
control  of  many  of  his  natural  propensities.  His  interests,  his  passions  often 
lead  him  to  rebel  against  that  restraint  which  he  voluntary  gives  to  society, 
Man,  in  his  present  state,  cannot  live  in  the  present  state  of  society  without 
restraint  Qovernment  furnishes  the  restraint  which  is  required,  and  when  one 
man's  pansions  or  interests  clash  with  another  roan's,  or  with  the  laws  of  society, 
government  has  founded  the  judicial  institution,  as  an  arbiter  between  man  and 
man,  and^between  man  and  society.  This  judicial  power  is  the  most  delicate, 
the  most  pregnant,  the  most  holy  of  all  mere  human  trusts.  All  man's  social 
rights  are  subject  to  its  control.  High  and  low,  rich  and  poor,  weak  and 
powerful,  are  all  alike  subject  to  stand  for  judgment  at  its  bar.  There  is  no 
Btrsigth  in  the  palice,  there  is  no  insignificance  in  the  sfaantee  to  shut  out  the 
power  of  the  law.    There  is  no  place  which  can  shut  a  door  against  the  unirer* 
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«i]  irresistible,  snbtle  influence  of  judicial  power. — Mr.  Preeident,  we  are  fiimi- 
liar  with  these  thiniri^  but  thej  are  grave  and  solemn  if  we  come  to  consider 
upon  them.  I  say  again,  there  is  throughout  this  State  and  throughout  this 
land,  no  man's  home,  however  grand  or  however  wealthy,  no  man's  home 
however  lowly  or  poor  and  insignificant,  that  the  subtle  judicial  influence  cannot 
penetrate.  What  are  here  the  power  of  peace  and  war!  What  is  the  power 
of  legislation  and  of  taxation  ?    They  are  powerless  to  aflect  our  daily  peace. 

President  and  Go^'ernor,  legislature  and  congress,  have  little  power  to  pass 
the  meanest  threshbold.    Their  power  is  remote  and  hardly  felt    The  hum- 
blest home  in  this  State;  the  poorest  log  hut  in  this  State,  has  its  daily  peace 
beyond  the  power  of  congress,   beyond  the  power  of  the  legislature,  beyond 
peace  and  war  in  all  ordinary  circumstances.     But  it  is  far,  far  other  with  the 
judicial  power.  The  hand  of  the  judge  reaches  every  man*s  head.   His  mandate 
penetrates  every  home.    In  his  keeping  the  bread  wo  give  our  children,  and 
the  daily  peace  of  our  homes  in  which  our  children  eat  their  daily  bread.     la 
his  keeping  is  the  sanctity  of  our  homes,  and  the  life^  liberty  and  honor  of 
every  man  and  woman.    That  is  no  overdrawn  picture.    Reflect  upon  it;  and 
1  invite  every  member  of  this  court  to  reflect  upon  it.    I  only  ask  a  serious  and 
solemn  consideration  upon  that  which  has  become  trite  by  use.    There  is  no 
force  so  subtle,  so  universal,  so  irresistible  among  us,  as  the  judicial  power.   It 
is  a  most  holy  trust  in  the  hands  of  any  man — a  trust  from  which  the  wisest 
and  purest  of  men,  when  they  reflect  upon  it,  might  well  shrink — a  trust,  sir, 
which  should  never  be  prostituted  to  an  unclean  heart  or  a  perverted  mind.— - 
And  I  say,  Mr.  President,  woe  to  the  land  where  passion  warps  the  judicial 
mind — where  corruption  sways  the  judicial  heart — where  justice  is  bartered  for 
passion  or  for  interest  —where  judges  sit  to  reward  friends  or  punish  enemies-r* 
where  there  is  a  back  door  access  to  our  coarts — where  judges  hear  causes  with 
a  private  ear — where  the  scales  of  justice  are  swayed  by  the  judges*  interest — 
where  the  bandages  are  removed  from  the  eyes  of  justice,  to  see  not  the  law, 
but  the  person.    That,  if  there  be  such  a  land,  is  a  land  of  no  security,  no 
liberty,  no  virtue.    It  is  a  land  of  fraud,  robbery,  and  tyranny,  in  the  judicial 
name.     A  writer  aiming  to  give  us  some  idea  of  the  place  of  horror,  says 
^10  hell  there  is  no  order  but  that  eternal  horror  reigns." 

JiMtioe«  Mr.  President,  is  the  order  of  heaven ;  corruption  is  the  horror  of 
belt;  and  I  say,  that  beyond  all  other  officers  of  the  goTemment,  the  purity  of 
the  judioiary  is  the  palladiufD  of  prosperity  and  liberty— and  the  virtue  of  the 
judge  shook!  be  like  Csaiar's  wifia^  Above  sttSpicioa»  beyond  suspicion — umulliedy 
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iincoBtatninated,  unassailably  pure;  so  pare,  to  moet  our  native  sense  of  justice 
and  Hght,  that  even  public  suspicion  of  judicial  virtue  is  an  incalculable  evil^ 
poisoning  the  health,  and  disturbing  the  peace  of  society,  even  as  the  suspicion 
of  Caesar's  wife  disturbed  Cnpsar. 

In  this  spirit)  Mr.  President,  and  with  these  views  of  the  judicial  office  and 
character,  and  the  responsibilities  resting  upon  you  here,  I  will  leave  this  branch 
of  the  subject 

The  Assembly  has  impeached  the  Judge  of  the  Second  Judicial  Circuit  for 
various  delinquencies  in  that  office,  and  have  brought  against  him  grave  and 
serious  charges — solemnly,  terribly  grave  and  serious.  No  fmpsachment — not 
Lord  Macclesfield's,  not  Lord  Bacon's — weigh  down  that  paper  in  tho  scaler 
of  moral  right;  and  if,  Mr.  President,  the  judge  of  the  second  circuit  doubts 
the  sufficiency  in  law  of  any  of  the  said  charges  and  specifications,  for  the  pur- 
poses intended,  I  cannot  but  feel  it  as  additional  reason  why  he  should  be  no 
longer  judge  of  the  second  circuit  The  charges,  Mr.  President,  take  a  yctj 
•wide  range;  and  if  it  shall  appear  to  this  court  that  they  are  true — if  they 
ahal)  be  sustained  in  evidence  here— ^they  will  prove  to  you  not  mere  isolated 
acts  of  corruption,  but  an  habitual  and  uniformly  corrupt  judicial  career.  If 
these  charges  be  true,  the  defendant  has  not  fallen  by  one  or  more  isolated,  un- 
happy acts,  but  he  has  filled  his  whole  judicial  carreer  with  guilt;  indeed,  he 
has  not  falljn  into  crime,  but  he  has  never  risen  into  virtue. 

These  charges  are  eleven  in  number,  most  of  them  having  more-  or  less  spe- 
cifications attached  to  them.  I  propose  now  to  make  a  brief  review  of  the  sub- 
stanoe  of  these  charges,  dwelling  very  little  by  way  of  explanation  upon  the 
evidence  which  the  Managers  of  the  Assembly  will  adduce  here  to  confirm 
them. 

[Here  Mr.  Ryan  read  the  first  charge.] 

iB-tfaat  charger  Mt  President,  facts  are  specially  pleaded.  We  contend  that 
ihoae  liMts  establish  a  case  of  direct  and  absolute  bribery. 

Hefe 'the  Court  then  took  a  recess. 

AFTSJllSOON   SESSION. 

Mr.  By  an  continued— 

M*.  PreBidenf,  ai  the  time  o£  the  adjournment — ^ibr  which  kindness  I  tlia&k 
{he'Senaibe-^r^^^  about  to  enter  into  tome  consideration  of  the  chtergeM  m  this 
ease^  I  had  said  that  the  constriictiou  of  the  first  charge  waS)  that  it  'wias  $ 
diai^  of  bnb^.    The  ebai^  detaals  that  a  sait  wtt  insiitated  in  the  toiui  of 
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Milwmkee  coantj,  and  I  understand  that  the  amount  of  twenty  thousand  del- 
jara  was  involved  in  that  suit    The  peculiarity  of  this  case  is,  that  Mr.  Sandsr- 
son  had  an  interest  in  the  recovery  of  the  plaintiff.    The  evidence  is,  that 
Sanderson  and  the  Comstocks  had  heen  partners,  and  had  ceased  to  be  part- 
ners^ and  the  Corostocks  had  indemnified  him  against  liabilities  of  the  firm. 
Upo  n  what  was  supposed  to  be  the  failure  of  the  Comstocks,  this  attachment 
bad  been  issued  upon  property  assigned  by  Ihem ;  so  Sanderson  had  an  interest 
in  the  recovery  of  the  plaintiff,  although  he  himself  was.  a  defendant.    The 
charge  details  that  after  the  institution  of  that  suit,  the  Judge  permitted  San- 
derson, so  interested  in  the  suit,  and  a  party  to  it,  to  consult  and  advise  with 
him  upon  the  subject  matter  of  the  suit,  and  that  the  Judge  did  consult  and 
advise  with  him  contrary  to  his  said  duty  and  obligations,  upon  the  subjeet 
matter  of  that  suit;  and  afterwards,  upon  a  traverse  of  the  affidavit,  upon  which 
the  attachment  was  ejcecuted^  which  had  been  tried  before  the  court  without 
a  jury  and  submitted  to  him,  and  while  the  Judge  of  the  court  held  it  nnder 
ndvisement,  the  Judge  did,  contrary  to  his  said  duty  and  obligations,  reveal  to 
Sanderson  that  he  would  decide  it  as  he^  Sanderson,  was  interested  that  it 
ahould  be  decided,  in  favor  of  the  plaintiff. 

That|  if  the  charge  stopped  there,  would  be  a  grave  charge.  That  consul- 
tation  and  advice^  that  announcement  in  advance  of  the  public  announcement 
from  the  Court  does  not  mark  the  true  and  impartial  judge.  There  is  no  man«^ 
lay  or  lawyer — who  on  hearing  these  facts,  would  have  looked  upon  the  ad- 
ministration of  justice  as  true,  upright  and  impartial.  The  judge,  sir,  upon  the 
bench  should  hear  the  cause;  he  should  only  know  it  sitting  upon  the  bench; 
he  should  not  know  the  suit  nor  suitors  of  his  Court  out  of  doors.  There  should 
be  no  back-door  influence  with  him.  There  should  be  no  private  ear  to  hear 
and  weigh  an  important  cause.  There  should  be  no  private  announcement  of 
a  deciaion  kept  under  advisement  in  that  way.  Such  an  announcement,  that 
m  decision  is  going  to  be  in  favor  of  a  suitor,  if  not  crime  itself,  is  the  grossest 
evidence  of  crime.  No  true  mind  can  regard  it  without  deep  suspicion  of 
gailt 

But  the  chaige  does  not  stop  there ;  it  proceeds  to  state  that  afterwards,  and 
before  the  decision  of  the  cause,  the  judge  solicited  a  loan  of  money  from  that 
same  Sanderson,  who  bad  so  consulted  him,  who  had  been  so  advised  by  him, 
who  had  known  his  decision  in  advance — from  him  he  had  so  solicited  a  loan 
of  money  I  A  judge  sittmg  upon  a  bench  is  but  a  man ;  but  he  is  in  that  pe- 
'coliar  position  that  he  ought,  as  far  as  possible,  to  avoid  all  pecuniary  and 
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property  obligations  and  favors  to  and  from  all  men,  and  he  should  shrTnk 
with  horror  from  any  pecuniary  transactions  with  any  man  who  is  a  suitor  in 
his  Court.  No  judge— and  I  believe  it  is  the  sentiment  of  the  entire  commu- 
nity— no  judge  should  tamper  with  the  pocket  of  a  suitor  in  his  Court.  A 
judge  should  with  rare  and  necessary  exceptions,  and  distrusting  his  own  na- 
ture, have  no  pecuniary  obligations  with  any  suitor  in  his  Court. 

But  the  transaction  is  more  marked  than  that.  If  it  stopped  there  it  would 
not  be  without  precedent.  We  all  know  the  history  of  some  judicial  impeach- 
ments, where  bribery  was  carried  on  to  an  enormous  extent,  under  tlie  shape 
and  color  of  loans.  But  it  does  not  stop  there;  having  thus  been  advised  with 
and  advised  Sanderson;  having  thus  privately  and  in  advance,  communicated 
to  him  a  decision  to  be  made  in  his  favor;  having  then  borrowed  this  money 
from  him,  the  charge  proceeds  to  state  that  no  voucher  was  taken  for  that 
money;  that  it  bore  no  marks  of  an  ordinary  money  transaction;  that  it  bore 
DO  interest ;  that  on  its  face  it  bore  a  strong  suspicion  of  a  bribe,  which  only 
the  strongest  evidence  could  rebut  Sanderson  took  no  voucher,  and  they 
made  no  agreement  about  time  of  payment,  and  Sanderson  charged  the 
money  to  the  plaintiff  in  the  suit,  to  whom  the  judgment  was  to  b6  rendered. 
But  afterwards  a  voucher  was  made,  but  the  sum  of  money  so  remained  unpaid 
and  unsecured  by  Judge  Hubbell,  and  it  was  intended  and  regarded  by  San- 
deiBon  as  a  gift,  fora  long  time,  and  until  after  said  Hubbell  and  Sandersoii  wei-e 
"  advised  that  said  Hubbell  was  threatened  with  prosecution  before  the  constitu- 
tional tribunal  for  receiving  money  as  a  bribe.  I  think  the  testimony  will  be  that 
the  payment  of  the  money  was  somewhere  about  the  month  of  May.  and  from 
that  time,  until  the  first  rumor  came  about  that  the  judge  of  the  second  dis- 
trict was  about  to  be  arraigned  before  the  constitutional  tribunal  to  give  an 
account  of  his  stewardship  in  that  ofBce,  that-  money  remained  unpaid,  with 
no  voucher,  no  interest,  and  no  color  of  an  ordinary  business  transaction  about 
it  The  proof  will  be,  I  believe,  that  in  the  first  conversation  which  took  place 
between  Judge  Hubbell  and  Sanderson  upon  the  subject,  the  conversation  com- 
menced upon  the  subject  of  the  investigation  which  was  about  being  made  of 
his  judicial  conduct;  then  a  due-bill  was  made  for  that  money. 

I  should  have  stated,  however,  that  a  previous  conversation  between  th6  par- 
ties will  be  testified  to;  that  some  time  in  September  Judge  Hubbell  stated  to 
Sanderson  that  he  was  then  ready  to  pay  the  money ;  that  Sanderson  in  some 
manner  of  expression,  said  that  he  need  not  think  of  paying  the  money  until 
lie  called  for  it;  that  Judge  Hubbell,  after  saying  that  he  could  pay  it  wilh. 
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oonTenioDce,  Mid,  ^  Yon  don't  think  I  would  take  that  rnonej  as  a  ^ft  !'*  that 
Saodenon's  remark  put  him  upon  his  guard  as  to  the  character  of  the  trans- 
action. It  there  remains  till  the  proposition  to  call  him  to  account  for.  his 
judicial  conduct; — then  a  note  or  due^bill  was  given  for  the  money,  and  still 
afterwards,  while  this  Legislature  was  in  session,  while  the  subject  of  his  judi- 
cial conduct  was  before  the  Assembly,  a  collusive  attempt  to  pay  that  money 
vaw  gone  through  with.  A  note  passed  from  the  Judge  to  Sanderson;  San- 
derson called  on  the  Judge,  surrendered  the  due-bill,  and  the  money  was  paid 
to  Ssnderson,  which  he  deposited  upon  a  ch:  ir  and  went  out  of  the  office,  and 
there  the  money  was  led  In  the  name  of  common  sense,  why  all  that  eva- 
sion! Why  attempt  to  cover  up  that  transaction,  if  it  was  a  legitimate  trans- 
action f  If  there  was  no  seething  in  the  hearts  of  both  ?  If  it  was  not  a  bribe — 
if  it  was  not  a  corruption  of  the  fountains  of  justice — why  all  that  evasion,  all 
thai  chicanery  to  cover  it  up  ?  It  is  not  without  its  precedent.  Lord  Maccles- 
field dealt  in  some  similar  way.  I  read  from  the  evidence  of  one  of  the  wit- 
oesBes  who  was  examined  upon  his  impeachment,  and  who  had  purchased  an 
office  to  which  he  could  not  be  admitted  without  the  sanction  of  the  Chan- 
cdlor: 

'^Afler  my  being  introduced  to  my  Lord  Chancellor,  there  was  some  time 
hx  my  lord^a  consideration.  Near  a  week  after,  a  message  was  sent  me  by 
Mr.  Cottinghara,  that  my  lord  would  be  ready  to  admit  me  such  a  day.  Before 
the  day  came,  I  had  a  message  contradicting  it,  upon  my  Lord  Chancellor's 
being  engaged  to  attend  the  council  on  that  day.  After  that  I  expected  the 
appointment  of  another  day  for  that  purpose;  and  in  the  mean  time  this 
aSair  had  got  into  the  public  newspapeiB,  as  every  thing  does,  and  I  was  named 
by  every  body  to  be  the  person  fixed  upon,  and  people  resorted  to  me  to  trans- 
act the  business  of  the  office,  which  I  could  not  do  without  being  duly  admit- 
ted. And  shortly  after  that  time,  there  was  a  report  spread,  that  my  Lord 
Chancellor  had  designed  to  make  a  present  of  the  place  to  some  gentleman 
in  the  country,  which  gave  me  an  uneasiness,  and  put  me  upon  an  expedient, 
that  since  I  could  not  have  ready  access  to  so  great  a  person  as  his  lordship, 
I  went  to  Kensington  one  morning  to  wait  upon  the  Countess  of  Macclesfield; 
and  upon  sending  up  my  name^  and  that  I  desired  to  speak  with  her;  in  a 
short  time  I  had  the  honor  of  seeing  her,  and  acquainted  her  that  I  was  the 
person  my  k>rd  had  promised  the  office  tO)  and  that  I  could  not  proceed  therein 
iritboQt  being  sworn ;  therefore  I  desired  her  kdyship  to  intercede  with  my 
lord,  that  I  might  be  speedily  sworn  in.     Her  ladyship  said,  she  never  did 
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meddle  with  any  affairs  of  a  public  nature.  I  used  several  arguments  with 
her,  as  that  the  thing  was  now  public  and  in  print,  that  it  might  be  a  great 
disappointment  to  me,  and  might  affect  my  character,  if  my  lord  did  not  think 
fit  to  admit  me.  I  laid  a  good  deal  of  stress  upon  these  arguments;  and  I  ac- 
quainted  her  ladyship  that  I  did  not  expect  or  desire  to  come  in  without  the 
due  present  that  is  always  esteemed  the  perquisite  of  the  great  seal.  Then  I 
repeated  those  other  arguments  agaio,  that  my  character  might  be  affeeted  by 
these  disappointments;  whereby  her  ladyship  vas  prevailed  upon  to  promise 
she  would  write  a  letter,  and  acquaint  my  Lord  Chancellor  with  it  Before  I 
went  away  from  the  room  where  I  had  the  honor  to  be  with  the  lady,  I  did 
leave  upon  the  table  bank  notes  to  the  value  of  £5,250.*' 

The  only  difference  in  the  transaction  was  that  in  this  instance  the  money  w«8 
laid  upon  a  table  and  not  upon  a  chair.  At  any  rate  the  delicacy  with  which 
the  money  was  left  upon  the  chair  in  the  case  before  us  is  not  without  a  pre- 
cedent in  the  history  of  judicial  corrupUon.  I  can  put  no  construction-^the 
Managers  can  put  no  construction — and  I  assume  from  the  votes  of  the  Assem- 
bly) that  they  can  put  no  construction  upon  this  transaction,  if  it  be  true^  than 
that  it  is  a  case  of  ill-disguised,  plain,  palpable  corruption. 

[Mr.  Ryan  read  the  second  charge.] 

There  are  under  that  charge  three  specifications — ^three  separate  suits,  I  re- 
gard this  charge  of  very  much  the  same  complexion  with  the  first.  The  first 
is  adjudicating  in  the  case  of  suitors  in  the  court  upon  pecuniary  compensa- 
tion ;  the  second  is  adjudicating  in  the  court  upon  his  own  causes. — ^The  moral 
aspect  of  the  two  charges  is  very  much  one  and  the  same.  The  statute  which 
I  fihall  presently  read  of  course  prohibits  a  judge  from  sitting  in  a  cause  in 
which  he  is  interested.  I  believe  that  even  the  Cadis  in  Turkey  sit  in  no  cause 
in  which  they  have  a  personal  interest,  and  it  would  be  worse  than  idle  for  me 
to  stand  here  and  expatiate  upon  the  enormity — ^the  very  gross  injustice  of  a 
judg^.ffltting  upon  a  cause  in  which  he  is  interested,  and  which  is  suhetantiaMy 
his  own  cause. 

[Mr.  Ryan  read  the  third  article.] 

This  article  charges  that  an  individual,  having  been  convicted  in  Dane  comiij, 
for  an  assault  with  a  deadly  weapon  with  intent  to  kill,  Jadge  Hubbell  did, 
arbitrarily  and  illegally,  sentence  the  individual  so  convicted  only  to  pay  a  fine 
of  two  hundred  dollars,  when  the  statute  makes  that  offence  peremptorily  a 
penitentiary  offence.  It  has  been  the  boast  of  our  political  organization  and 
our  judicial  administration,  that  every  man  stood  npon  the  law;  that  the  low 
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u  spread  over  all  men ;  mid  tbat  the  judge  sitting  upon  the  bench  has  no 
pow«r  over  the  law;  that  the  dutj  of  framing  laws  is  delegated  to  the  legisla- 
ton;  tbat  the  duty  of  expounding  the  law  is  delegated  to  the  judiciary.  Here^ 
then,  is  a  man  convicted  of  an  ofience  of  a  high  order  which  the  l^islature 
has  seen  fit  to  make  a  penitentiary  oiFence,  and  for  8ome  cause  the  judge  baa 
seen  fit  to  trample  upon  the  law,  and  say  that  what  the  state  had  said  should 
send  him  to  the  penitentiary,  should  only  oblige  him  to  pay  a  fine  of  two 
bandred  dollara.  The  statute  was  that  if  any  person  should  assault  with  a  deadly 
weapon  with  intent  to  kill  he  should  be  imprisoned  not  more  than  five  years  nor 
less  than  one.  This  charge  is  somewhat  different  from  the  others;  it  is,  in  sub- 
stance, a  high-handed,  tyrannical  usurpation  of  authority,  above  and  beyond  the 
law,  making  the  law  bend  to  the  personal  will  of  the  judge  upon  the  bench. 

[Mr.  Ryan  read  the  fourth  article.] 

The  statute  is  this — ^^In  case  the  judge  in  the  circuit  court  shall  be  interested 
io  any  cause  in  said  court,  or  shall  have  acted  as  attorney  in  any  cause,  the  said 
judge  shall  not  have  power  to  determine  such  cause  or  causes." 

That  provision  is  simply  in  affirmance  of  a  high  moral  principle — no  man 
shall  be  judge  in  any  case  in  which  he  is  interested,  or  judge  in  any  case  in 
which  be  has  been  feed  as  an  attorney  or  counsel,  because  the  essential  purity 
tnd  impartiality  which  are  essential,  necessary — the  very  essence,  indeed,  of  the 
adminiairatton  of  jiwtioe  cannot  be  had,  cannot  be  looked  for  in  such  a  case.— 
We  not  only  have  that  statute,  pointedly  prohibiting  a  judge  from  sitting  in  a 
eaose  in  which  he  is  interested,  but  we  have  great  moral  principles  engrafted 
into  the  body  of  the  law,  which  go  far  above  any  positive  enactment  In  the 
year  1850,  the  court  of  appeals  of  the  State  of  New  York  discussed  the  sub- 
ject of  judicial  disqualification  at  some  considerable  length,  and  with  very  great 
ability. 

In  the  ease  of  Oakley  vs.  Aspinwall,  vol,  3,  p.  548  of  Comstock's  ReportSi 
Judge  Hurlburt  says: 

'^It  is  suggested  by  the  petition  of  the  respondent,  that  the  decision  of  this 
court  by  which  the  judgment  of  the  Superior  Court  in  his  favor  was  reversed 
and  a  new  trial  ordered  in  this  case,  was  entered  through  inadvertency,  and  he 
prays  that  both  the  judgment  of  this  court  and  the  rtmiUitur  may  be  vacated, 
and  tbat  the  appeal  may  be  re-argued.  This  application  is  based  on  several 
grounds,  the  most  important  of  which  is,  that  the  appeal  was  argued  before 
seven  members  of  the  court,  one  of  whom.  Judge  Strong,  was  related  to  the 
appeDanta  Aspinwall  within  the  seventh  degree,  and  was  therefore  disqualified 
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to  sit  as  a  judge,  and  to  take  part  in  the  decisioa  of  this  cause.  That  two 
members  of  the  court  voted  to  affirm  the  judgcaeot  of  the  court  below,  and 
five,  iQcluding  Judge  Strong,  voted  for  reversal ;  and  that  without  the  vote  of 
the  latter  the  judgment  would  not  have  been  reversed. 

^  It  appears  that,  upon  the  appeal  being  moved  for  argument.  Judge  Strong 
informed  the  counsel  for  both  parties  of  his  relation  to  the  Messrs.  Aspiowall, 
the  appellants,  and  that  because  of  it  he  should  decline  to  sit  in  thi^  case;  but 
that  the  counsel  consented  that  he  should  sit,  and  that  he  was  paiticularly  urgtsd 
to  it  by  the  counsel  for  the  respondent;  that  he  finally  consented  to  hear  the 
cause  upon  its  being  suggested,  that  the  apellants  Aspinwall  were  not  parties 
in  interest,  and  would  not  suffer  by  judgment,  as  they  were  indemnified  by  a 
Mr.  Baker,  who  had  the  real  interest  in  the  matter  of  litigation. — ^Under  these 
circumstances  the  judge  retained  his  scat — but  his  opinion  and  vote  were 
averse  to  the  party  whose  counsel  was  mainly  instrumental  in  inducing  him  to 
serve,  and  hence  thit»  motion,  which  is  made  by  the  same  counsel,  who  now 
alleges  that  he  was  not  authorized  by  his  client  to  consent  in  the  premises, 
and  that  if  he  were,  such  consent  is  not  an  answer  to  the  present  motion. 

**  It  is  difficult,  under  the  circumstances,  to  regard  this  application  with  fa- 
vor, since  the  position  in  which  the  court  is  placed  in  respect  to  the  cause  has 
been  brought  about  mainly  by  the  officious  intermeddling  of  the  counsel  for 
the  movinflf  party,  with  the  scruples  of  a  judge  who,  with  a  proper  sense  of  duty^ 
promptly  declined  to  sit  in  the  cause;  but  the  unfavorable  aspect  of  the  motion 
in  this  point  of  view,  must  not  cause  us  to  overlook  the  principles  upon  whieh 
it  is  founded,  which  are  of  too  great  importance  in  the  administration  of  justice 
ever  to  be  lost  sight  of. 

"  The  appellants  Aspinwall  were  defendants  in  the  judgment  from  which 
this  appeal  was  taken — they  were  personally  liable  to  pay  it,  as  between  them 
and  the  respondent,  an. execution  to  enforce  it  might  have  gone  again^^t  their 
property.  They  may  have  been  indemnified — but  that  did  not  exempt  them 
from  primary  liability  on  the  judgment,  and  hence  did  not  divest  them  entire! j 
of  interest  in  the  case.  They  were  then  parties  to  the  suit,  and  having  such  au 
interest  as  to  give  rise  to  the  objection  now  taken  to  Judge  Strong's  partici- 
pation in  the  decision  of  the  cause,  because  of  consanguinity  to  them ;  and  the 
question  is,  what  effect  had  such  participation  upon  the  judgment  pronounced 
by  this  court? 

**The  first  idea  in  the  administration  of  justice  is,  that  a  judge  must  neces- 
sarily be  free  from  all  bias  and  partiality.    He  cannot  be  both  judge  and 
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psrt7f  arbiter  and  advocate  id  the  same  cause.  Mankind  are  so  agreed  in  tbia 
priociplei  that  any  depart  a  re  from  it  ebocks  their  common  sense  and  sentiment 
of  junice.  Jt  was  long  ago  reported,  on  the  authority  of  Holt,  that  the  mayor 
cf  Hertford  was  laid  by  the  heels  for  sitting  in  judgment  in  a  cause  where  he 
liimaelf  was  lessor  of  the  plaintiff  in  ejectment,  although  he,  by  the  charter, 
was  8o!«  judge  of  the  court  (1  Salk.  396.)  No  information  has  reached  us 
at  this  day  tending  to  show  that  the  treatment  wbich  the  mayor  received  on 
lois  occasion  was  deemed  too  severe  by  his  cotemporaries,  although  hU  apology, 
to  wit— that  he  was  sole  judge  of  the  court — has  been  held  b^  some  modern 
ylges  to  excuse  them  for  determining  upon  matters  and  causes  in  which  their 
relations  were  parties  or  were  interested.  But  it  seems  to  me  far  better,  that 
causes  as  to  which  the  sole  judge  of  a  court  is  presumed  to  be  biased  in  favor 
of  the  parties  should  remain  undetermined  until  the  logisture  should  provide  an 
a^pmpriate  tribunal  for  their  decision,  than  that  tiie  principle  which  demands 
fjmplete  iropartidlity  in  a  judge  should  ever  be  violated.  The  urgency  of  a 
particular  case  is  not  so  much  to  be  regarded  as  the  elevation  and  honor  of 
courts  of  justice,  whose  dignity  and  purity  constitute  a  main  pillar  of  the  State. 

"Partiality  and  bias  are  presumed  from  the  relationship  or  consanguinity 
of  a  judge  to  the  party.  This  presumption  is  concluclusive  and  disqualifies  the 
pii^e.  A  justice  of  the  peace,  who  was  son-in-law  of  the  plaintiff,  insisted  on 
Maioing  jurisdiction  of  a  cause,  notwithstanding  it  was  objected  against  by 
liiedtjfendant;  and  the  supreme  court  held  thafthis  was  of  itself  evidence  that 
tile  trial  was  not  fair  and  impartial,  and  reversed  the  judgment.  (^Bellows,  (fee, 
T.  Pearson,  19  John  R.  172.)  In  the  case  of  the  Wiishington  Ins.  Co.  v;  I^rice 
^  al.  (1  Hopkins*  ch.  R.  I.)  Chancellor  Sanford  declared  that  it  is  a  maxim 
of  every  code  in  every  country  that  no  man  should  be  a  judge  in  his  own  cause; 
tliat  it  is  not  left  to  bin  discretion  or  to  his  sense  of  decency  whether  he  shall 
vtoroot;  that  when  his  own  rights  are  in  question,  he  has  no  authority  to 
^*^termine  the  cause;  that  so  well  waa  this  principle  understood  that  in  every 
court  coQfisting  of  more  judged  than  one,  the  judge  who  is  a  party  in  the  suit 
takes  no  part  in  the  proceedings  or  decision  of  the  cause,  and  that  he  knew  of 
Bo  example  of  tlie  contrary  conduct  in  thi«  country. 

**The  provisions  of  our  revised  statutes  on  this  eubject  profess  to  be  merely 
declaratory  of  univeraal  principles  of  law,  which  make  no  distinction  between 
ue  case  of  interest  and  that  of  relationship,  both  operating  equally,  to  disqual- 
ify a  judge.  Hence  the  statute  declares,  that  ^  no  judge  of  any  court  can  sit  as 
^  in  any  cause  to  which  tie  is  a  party  or  in  which  he  is  interested,  or  in 
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whick  he  would  be  disqualified  from  being  a  juror  bj  reason  of  cousauguinil 
or  affinity  to  either  of  the  parties."  (2  B.  S.  275,  §  2;  Reviser's  Notes,  3  1 
S.  694.) 

"  Afler  so  plain  a  prohibition,  can  any  thing  more  be  necessary  to  prerei 
a  judge  from  i*etaining  his  seat  in  the  cases  specified  ?  He  is  first  excluded  b 
the  moral  sense  of  all  mankind ;  the  common  law  next  denies  him  the  rigl 
to  sit,  and  then  the  revisers  of  our  law  declared  that  they  intended  to  embod 
this  universal  sentiment  in  the  form  of  a  statutory  prohibition,  and  so  the 
placed  this  explicit  provision  before  the  legislature,  who  adopted  it  withoij 
alteration,  and  enacted  it  as  the  law.  The  exclusion  wrought  by  it  is  as  con 
plete  as  is,  in  the  nature  of  the  case,  possible.  The  judge  is  removed  froii 
the  cause  and  from  the  bench ;  or,  if  he  will  occnpy  the  latter,  it  must  be  onl. 
as  an  idle  spectator  and  not  as  a  judge.  He  cannot  sit  as  such.  The  spirit  an| 
language  of  the  law  are  against  it.  Having  disqualified  him  from  sitting  as 
judge,  the  statute  further  declares  that  he  can  neither  decide  nor  take  part  ii 
the  decision  of  the  cause,  as  to  which  he  is  divested  of  the  judicial  fuDctiou 
Nor  ought  he  to  wait  to  be  put  in  mind  of  his  disability,  but  should  bimsel 
suggest  it,  and  withdraw,  as  the  judge  with  great  propriety  attempted  to  d\ 
in  the  present  case.  He  cannot  sit,  says  the  statu te^  It  is  a  legal  impossibilitj 
and  so  the  courts  held  it.  (Edwards  v.Bussell,  21  Wend.  62;  Foot  Y.Moigan 
1  Hill,  664.) 

^  The  law  applies  as  well  to  the  members  of  this  court  aa  to  any  other;  or  i 
there  be  any  difierence,  it  is  rather  in  favor  of  its  more  stringent  appHcatioD  t 
the  judges  of  a  court  of  last  resort,  as  well,  because  of  its  greater  dignity  an^ 
importance  as  a  tribunal  of  justice,  as  that  there  is  no  mode  of  redress  ap 
pointed  for  the  injuries  which  its  biased  decisions  may  occasion.  The  law  ao^ 
the  reasons  which  uphold  it,  apply  to  the  judges  of  every  court  in  the  staJU 
from  the  lowest  to  the  highest 

^  It  was,  however,  urged  at  the  bar,  that  although  the  judge  were  wanthi| 
in  authority  to  sit  and  take  part  in  the  decision  of  this  cause,  yet  that  havifi| 
done  so  at  the  solicitation  of  the  defendant's  counsel,  such  consent  warrantee 
the  judge  in  acting,  and  is  an  answer  to  this  motion. 

"But  where  no  jurisdiction  exists  by  law,  it  cannot  be  conferred  by  consent 
especially  against  the  prohibitions  of  a  law,  which  was  not  designed  merely  foi 
the  protection  of  a  party  to  a  suit,  but  for  the  general  interests  of  justice 
(Low.  V.  Rice,  8  John.  409;  Clayton  v.  Per  Dun,  13  id.  218;  Edwards  v^ 
Bttssell,  21  Wend.  68 ;  21  Pick.  101.)  It  is  the  desi^  of  the  law  to  maiataia 
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Iw  purity  and  impartiality  of  the  courts,  and  to  ensare  for  their  dedsions  the 
expect  and  oonfideDce  of  the  commiraitj.  Their  judgments  become  precedents^ 
rhich  control  the  determination  of  subsequent  cases;  acd  it  is  important^  in 
bt  respect,  that  their  decisions  should  be  free  from  all  bias.  After  securing 
n'sdom  and  impartiality  in  their  judgments,  it  is  of  great  importance  that  the 
oarts  should  be  free  from  reproach,  or  the  suspicion  of  unfairness.  The  party 
uj  be  interested  only  that  his  particular  suit  should  be  justly  determined ;  but 
iie  state,  the  community  is  concerned  not  only  for  that,  but  that  the  judi- 
iiry  sball  enjoy  an  elevated  rank  in  the  estimation  of  mankind. 

^The  party  who  desired  it  might  be  permitted  to  take  the  hazard  of  a  deci- 
bn,  if  he  alone  were  to  suffer  for  his  folly — but  the  State  cannot  endure  tho 
candal  and  reproach  which  would  be  visited  upon  its  judiciary  in  conseqence. 
Although  the  party  consent,  he  will  invariably  murmur  if  he  do  not  gain  his 
iiB^;  and  the  very  man  who  induced  the  judge  to  act,^hen  he  should  have 
bfix)rDe,  will  be  the  first  to  arraign  his  decision  as  biased  and  unjust  If  we 
seeded  an  illustration  of  this,  the  attitude  which  the  counsel  for  the  moving 
part}-  in  this  case  assumed  towards  the  Court,  the  strain  of  argument  which  ho 
iddressed  to  it,  and  the  impression  which  it  was  calculated  to  make  upon  an 
ndience,  are  enough  to  show,  that  whatever  a  party  may  consent  to  do,  the 
^te  cannot  afford  to  yield  up  its  judiciary  to  such  attack  and  criticism  as  will 
Bieritably  follow  upon  their  decisions  made  in  disregard  of  the  prohibitions  of 
*^  law  under  consideration. 

*The  constitution  of  1846  has  been  referred  to,  but  ^  far  as  I  can  per^ 
^ire  it  is  «lent  npon  this  subject.  It  declares  that  there  shall  be  a  court  of 
ippeals  composed  of  eight  judges,  but  does  not  define  its  jurisdiction  nor  enter 
^  the  details  of  its  organization ;  and  in  the  absence  of  an  express  depla- 
^  to  that  effect,  it  is  not  to  be  intended-  that  the  framers  of  the  constita- 
000  designed  to  abrogate  the  great  and  solitary  rule  which  disqualifies  a  Judga 
^  acting  in  the  cases  referred  to.  There  is  s6  much  i^aaon  and  fitnees  in  the 
nue,  that  nothing  short  of  a  solemn  and  expressive  declaration  of  the  sovereign 
^  OQght  to  be  deemed  sufficient  to  abrogate  it  In  the  absence  of  such  an 
^^presdoB  in  the  constitution,  it  seems  proper  to  hold  that  the  jurisdiction  con- 
^^wd  on  the  Judges  of  this  Court  in  general  terms,  is  subject  to  an  implied 
ttception  ia  favor  of  the  operation  of  the  rule  by  which  they  wonki  be  exdu- 
^  from  sitting  in  cases  where  they  may  be  interested  or  related  to  the 
V^  8aeh  an  exception  it  implied  under  &»  most  eomprehensive  grant  of 
>Mic(m  by  sMvIe;  (5  Coke's  B.  1189;  Wisgate's  Maxims,  170;  and  X 
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perceive  no  i^eason  w^y  it  should  not  be,  under  a  couBtitationai  grant   of 
power." 

Mr.  President,  what  is.  there  said  of  interest  in  the  Judge,  applies  direct! j 
to  the  cases  which  are  assigned  as  cases  of  interest,  and  what  is  there  said  of 
interest  and  consanguinity  applies  all  here,  and  the  whole  reason  of  it,  against 
sitting  on  causes  where  the  Judge  has  been  employed  as  counsel,  for  that  is 
a  species  of  delegated  interest. — There  are  to  that  charge  some  six  or  seven 
specifications,  the  detail  of  which  I  shall  not  go  into. 

[Mr.  Ryan  read  the  fifth  article.] 

Here  again  is  a  tampering  with  money — the  money  of  suitors  in  the  Court» 
which  is  indecent,  which  is  scandalous,  which  is  daugerous.  It  often  happens 
in  the  progress  of  all  kinds  of  suits  that  money  is  paid  into  the  Court  The  law 
requires  in  the  absence  of  any  special  direction  u()on  the  subject,  that  the 
money  shall  be  in  the  hands  of  the  clerk,  and  it  is  indecent,  it  is  scandaloust 
it  is  dangerous,  for  the  Judge  on  the  bench  of  that  Court  to  have  control  of 
that  money,  or  to  tamper  with  it  I  said  it  was  not  only  scandalous  and  inde- 
cent,  but  it  was  dangerous;  because  it  may  yery  well  give  an  interest  for  the 
postponement  of  suits,  or  in  the  direction  a  suit  should  take*  Long  ago,  Mr. 
President,  that  very  matter  of  tampering  with  the  monies  of  the  Court  was 
held  to  be  a  source  of  judicial  offence.  In  the  case  of  the  Earl  of  Macclesfield 
*  we  read  the  twentieth  charge: 

<*Thst  the  said  Thomas  earl  of  Macclesfield,  whilst  he  continued  in  the 
office  of  Lord  Chancellor  of  Great  Britain,  in  breach  of  the  trust  reposed  in 
him,  and  contrary  to  the  duty  of  his  office,  did,  at  several  times,  borrow  and 
receive  of  some  of  the  mas^ters  of  the  said  court,  several  great  sums  of  the 
money  b^ooging  to  the  suitors  of  the  said  court,  deposited  in  the  hands  of 
such  masters, .  and  did  make  use  thereof  for  his  own  private  service  and  advan- 
tage, so  long  as  he  had  occasion  for  the  same." 

Precisely  the  charge  which  we  make  herein  substance. 

[Mr.  Ryan  read  the  sixth  article.] 

That  charge  involves  not  only  a  direct  violation  of  the  statute  I  have  read, 
but  without  any  statute  involves  the  same  general  principles  running  through 
mofit  of  those  charges.  It  involves  the  necessary  absence  of  that  pare,  high 
minded,  upright  impartiality,  which  is  the  very  boast  of  the  administration 
of  justice.  No  judge  will  stop  aside  from  the  bench  upon  which  ho  sita  and 
advise  with  persons  who  are  suitors,  or  who  are  about  to  become  suitors,  and 
return  to  the  beuch,  and  sitting  there,  administer  justice  impartially  in  thoea 
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suits.  There  are,  Mr.  PresideDt,  under  that  and  one  or  two  Isindred  hrads,  a 
great  number  of  specifications,  which,  if  true,  establish  a  confirmed  habit,  con- 
fined to  no  time — confined  to  no  place,  but  pervading  the  whole  term  of  his 
office,  and  the  whole  circuit.  It  is  impossible  to  resist  the  conclusion  that  if  these 
charges  are  established  here  in  proof,  the  administration  of  justice  in  the  second 
circoit  has  been  wofully  partial,  wofallj  one-sided,  and  greatly  wanting  in  that 
pore  aprightness  which  should  belong  to  the  bench.  There  is  one  specifica- 
tioD  in  this  Article  which  I  cannot  help  making  a  passing  remark  upon.  It  is 
the  first  specification.    The  history  of  that  cause  I  suppose  is  known  to  the 
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Tjbole  court  It  was  a  proceeding  by  the  Attorney  General  to  call  the  Wiscon- 
sin Marine  and  Fire  Insurance  Company  to  account  for  the  exercise  of  fran- 
chises not  conferred  by  its  charter.  The  suit  was  commenced  m  Washington 
coQDty.  The  corporation  was  located — as  all  the  world  knows — in  Milwaukee 
coaoty.  Mr.  Mitchell  will  testify  that  his  counsel  employed  in  that  cause  ad- 
vised him,  that  under  the  law  of  this  State,  upon  various  |  rinciples  of  law,  the 
court  of  Washington  county  had  no  jurisdiction  in  the  cause,  and  advised  him 
fiot  to  obey  any  injunction  that  should  issue.  He  communicated  to  Judge  Ilub- 
bdl  the  advice  received  from  his  counsel,  and  intimated  his  intention  to  follow 
that  advice  of  disobeying  the  injunction  if  one  should  be  issued.  Why,  I  cannot 
tell;  what  was  the  inducement  to  interfere  in  that  cause  I  do  not  know; 
Mr.  Mitchell  had  consulted  his  retained  counsel — they  had  advised  him  upon 
mature  consideration  that  his  best  course  was  to  disobey  and  disregard  the  in- 
junction; whether  the  judge  of  the  second  judicial  district  thought  tbat  advice 
well  or  ill-fonoded,  I  am  not  able  to  conjecture;  I  only  know  that  he  stepped 
down  from  the  bench,  below  the  level  of  the  practising  bar,  and  volunteered 
liis  advice;  but,  sir,  he  volunteered  it  with  a  promise  which  the  retained  counsel 
of  the  institution  could  not  give.  They  advised  as  they  did  because  the  process 
of  injunction  would  be  void ;  he  gave  his  advice,  but  he  made  it  cheap  by  prom- 
inng  to  dissolve  the  injunction  if  one  issued.  The  judge,  stooping  down  from  . 
his  high  potition,  was  enabled  to  say,  ^  Yef>,  obey  the  injunction;  that  will  cost 
jou  nothing — I  will  dissolve  it  Let  the  judge  of  the  third  circuit  issue  that  in- 
junction ;  I  volunteer,  here,  off  the  bench  to  dissolve  it  I  tell  you  the  obe- 
dience will  coat  nothing.**  Here  he  was,  advising  in  the  street  as  a  lawyer,  and 
giving  force  to  his  advice  by  saying,  ''I  will  dissolve  the  injunction."  I  wish, 
sir,  I  could  practice  law  with  that  potency  of  advice.  I  say,  sir,  I  could  not  con-  . 
j^ctore  a  motive,  but  one  atrikea  my  mind — that  that  wealthy  institution  ahoald 
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owe  nothing  to  ita  counsel,  but  should  owe  all  to  the  judge  of  the  seoosd  cir* 
cuit,  and  should  appreciate  the  obligation. 

[Mr.  Ryan  read  the  seventh  Article.] 

That  charge  is  so  like  some  others  of  a  similar  character  that  I  ahaU  not  stop 
to  comment. upon  it. 

[Mr.  Rjan  read  the  eighth  Article.] 

I  shall  not  comment  on  that  charge  either.  There  is  no  man  in  this  loova,  if 
that  charge  be  true,  who  has  a  wife,  a  mother,  a  sister,  a  daughter,  who.  will 
not  appreciate  it. 

If  that  charge  be  true,  no  man  needs  a  comment  upon  it.  I  may  say,  on 
behalf  of  the  eommittee  of  managers,  that  the  proo&  upon  that  Article  may 
fall  short  of  the  charges,  because  some  of  the  ladies  who  testified  before  th^- 
committee,  have  since  then  left  this  State  with  singular  and  somewhat  soapi* 
dous  unanimity,  and  that,  too,  since  they  were  subpoenaed. 

[Mr.  Ryan  read  Articles  nine,  ten,  and  eleven.] 

These  three  charges,  with  the  sixth  and  seventh,  are  of  a  very  kindred. nature. 
Connected  with  these  last  charges  are  several  specifications,  all  showing  a 
general  habit  of  partiality ;  and  if  all  these  specifications,  or  any  considerable 
portion  of  them,  be  here  proved,  I  think  it  will  satisfy  this  Court,  or  any  hamam 
mind,  that  here  has  not  been  paerely  error,  but  a  habit  pervading  the  whole 
office  of  the  judge,  and  gross  partiality  in  the  whole  administration  of  justice. 

Mr.  President,  did  I  say  well  this  morning,  when  I  said  that  that  was  a 
serious  array  of  char^r^  f  Did  I  say  well  when  I  said  that  that  body  of  charges 
would  outweigh  any  body  of  charges  against  any  judicial  ofiicer  in  this  county 
of  whom  you  ever  read,  or  of  whom  any  one  in  this  Court  did  ever  read  or 
see  ?  What  have  former  impeachments  in  America  been  upon  ?  Judge  Chase 
was  impeached  for  the  mere  arbitrary  and  oppsessive  exercise  of  judicial  power; 
Judge  Pickering  the  same  to  some  extent,  together  with  habitual  intoxicatioa 
and  profanity  extending  to. the  bench;  Judge  Addison  for  refusal  to  allow  a 
aide  judge  to  charge  the  grand  jury;  Judge  Peck  for  oppressively  exercising^ 
power  against  a  person,  in  contempt ;  and  all  these  things  held  to  be  aolema 
matter  of  investigation;  and  in  two  cases  put  of  four  were  proved  and  convic- 
tion followed.  And  all  impeachments  in  this  country  have-  been  of  the  same 
character,  I  say,  take  Chase,  Pickering,  .Peck,  Cooper,  Addison,  the  three 
Judges  of  the  Supreme  Court  of  Pennsylvania — take  all  the  Judges  who  haye 
been  impeached  in  this  country,  put  all  the  charges  against  them  into  one 
scale,  and  put  these  charges  into  the  other,  and  these  will  weigh  them  down 
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m  kid  w«|^  iomn  Mben.  WM  do  tlNiM  etafgoi  m  growataowafc  (frt 
The  jodmi  h^nds^oiitMBiMtod  witb  «  brike;  t]|»  jiifl|^«it4iiig:t2p<Adie'b«Nh 
upon  Ui  own  osnaM;  tb«  C^d  attomej  praddi^g  in  CoQit^  in  aobann  modmr 
d  tfaApuntj  of  joftice;  tb^  judg^'apnlm J^ing  oonslandyfor tlw nvooej of 
niton  in  Court;  the  solemn  provisions  of  the  criminal  law  bent  and  brobm  k> 
atiif J  lii»  pefsonal  aad  arbitfary  will ;  tbe  Court  a,  pla^  40liciM  in  ftver 'and 
not  s]^foaAed  for  jvstioa;  woias  tban  «U,  tbe  jodf tMSte  of  tba  law- doled  oit 
ai  the  prieo  of  ppoatimtMi* 

And  yet  tbeplea  of  fte  jMdj|^  sneers  at  tbese  ebarfpSi   He  w9I  not  ooafiv 
or  admit  the  si^baeB^j  in  law  of  apy  or  all  of  tbe  chaigisa>Qr  ep^aificatioBi  fcr 
Ae  pvpoaes  inteftded.    Is  it  rsaliy  tras^  that  the  judge  ef  tka  escond  oarenit 
tm  nothing  ia  all  dm  array  of  acouMtioa^  in  al)  this  an^y  of  iaspufted.gn]!^ 
wUdi  nally  o^ght te  demand  an  lATestigation  of  his  eandpct,.or  w^ieh^  if  tgv^ 
ooght  really  to  remove  him  from  his  office?    Is  that  true,  can  that  bo  tiiie^  em 
itbs^Mr.  Pi«iideht|  that  ther^  is  any  man  in  tbis  age^  in  any  station  in  Ufe^  n 
ffltn  of  heart  no  nnclean,  ef  imagination  so  perverted,,  that  (he  magnitnde  of 
tW  cbaigea  cannot  impress*  not  depcesst    Is  it  ia  the  mind  (x^  h^sart  of  any 
ffiSB  to  say,  that  if  these  charges  be  substantiated  here  inpnoof  a&th^  else 
made,  the  judge  who  is  so  unfortunate  as  to  have  been  guilty  of  them  ought  U> 
cwtiAue  to  sik  upon  the  bench  ?    To  put  the  case  in  another  ligbt-**«]ppQS(l 
that  in  the  place  of  this  plea  here,  we  had  tbe  depmrrer  which  ia  suggested  ip 
tUfl  plea,  and  suppose  this  grave  court,  this  solemn  political  tribunal*  had  said 
tbcM  charges  do  not  amount  to  matter  of  impeachment,  and  you  cannot  remove 
tbe  aocnaed  upon  them — Judge  HubbeU)  go  without  day.    If*  that  had  been 
the  judgment  of  this  court  upon  a  demurrer,  what  would  have  been  the  judg> 
aent  of  the  world!  What  the  judgment  of  all  decent  human  sense?   What 
tbeaentiment  of  hnman  jastice  ?  What  the  opinion  .of  thiii  steite  of  ita  poUtieal 
tnlnoal!    Axul  yeti  wo  are  told  that  the  magnitude  of  these  cbaigesi  m 
SBOQDting  to  a  matter  of  impeachment,  is  npt^cppfossed  or  admitted.  If  thit 
ktbrealjmotineotof  the  judge)  aaaetup  ia,biaple9;;  if  ba^ntuiws  |o  the 
teeood  dicuit,  God  hdp  that  circuit    If  tl^ere  is  no  hope  fiar  the  seeeifed 
omt  in  tbia  tribunal,  there  is  po  hope  for  it  but  in  the  provideaee  ^  God. 

And  while,. Mn-Preeideit,  I. ao>. blinding  tq  tbia-plea^  I  may  sey  I  never  wea 
nora ssteiabedthan/vHieu  I fiqitaaw 4t  In  t)i« couho  of  niy  liiktie nading^ 
Ibave  oome  aoioes  but  one  single  plea  like  it,. and  that  was  foUowed  by  imni^ 
^  eonmtion.  In  all  tbe  other  impeeebmenta,  the  imp^whed  jipdicitf  afflesr 
**for  my  reading  upon  the  subject  of  impeachment  has  beennomly  jndkiaW 
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Ibe  officer  was  glad  to  spread  his  defence  along  with  the  charges  hefere  the 
worid,  aad  I  know  and  recollect  well  that  that  was  the  expectation  here;  and   ' 
when  I  zeeeived  this  pamphlet  hj  mail,  I  never  was  more  astonished  iban  to 
lee  the  feltm's  plea,  **Not  Guilty  P  rather  a  denial  of  proof  than  a  denial  of 
guUt. 

Mr.  President,  the  Asieasblj  of  this  State*  upon  the  eridence  taken  before  it, 
in  the  course  of  its  inTesUgations,  believing  the  adoftinistration  of  justice  in  the 
second  circuit  to  have  been  corrupt,  prefer  these  charges  before  this  court   The 
Afisemblj  appeals  to  the  evidence  which  will  be  adduced  for  the  truth  of 
these  chaiges,  and  appeals  to  this  court  for  judgment,  truth,  right,  justice.    The 
Assemblj  of  this  State  commits  the  rights  and  injuries  of  the  lecond  circuit  to 
the  conscience  of  this  court    It  was  said  in  the  banning  that  the  issue  was 
a  very,  very  solemn  issue— conviction  will  be  a  fearful  result  to  the  accused; 
but  believing,  uihes  mature  investigation,  that  the  charges  are  true,  the  Assembly 
is  of  the  opinion  that  the  burden  must  lie  either  upon  the  defendant  or  upon 
ibe  state;  that  if  he  does  not  bear  by  conviction  the  scandal,  the  disgrace,  the 
nnhappineas  of  proved  guilty  the  scandal,  the  disgrace  and  ruin  must  rest  upon 
the  state.    The  Assemblv  ask  for  no  more  than  justice^  but  the  Assembly  ask 
for  justice. — ^The  assembly  prosecutes  here  as  its  duty.    The  Assembly  prose- 
cutes  not  in  hate  but  in  honor.    Upon  this  court  rests  the  final  responsibility, 
and  this  cotirt  will  show,  let  the  result  be  what  it  will-^I  speak  for  the  mana- 
gers and  myself — I  feel  confident  that  this  court  will  show  an  example  to  the 
state  of  a  high,  upright,  honorable,  uneontaminated  administration  of  justice, 
and  that  example,  sir,  in  some  parts  of  this  state  is  needed.    If  the  defendant 
be  innocent — unless  his  guilt  be  brought  home  to  him,  God  forbid  that  one 
hair  of  his  head  be  dishonored ;  but  if  guilty,  God  forbid  that  one  guilty  act 
should  escape  the  punishment  which  is  its  due.-—  The  Assembly,  then,  stand 
here  for  judgment,  asking  that  justice  be  done — ^asking  no  more  than  justice, 
and  expecting  no  less  than  justice. 

Mr.  President,  it  will  he  proper  for  me  to  state  that  in  the  order  in  which  I 
have  proceeded,  I  have  opened  the  whole  of  these  articles  at  once,  contrary  to 
a  common  rule  of  opening  article  by  article;  I  have  done  so  to  save  time,  un- 
der the  direction  of  the  Committee  of  Managers.  The  other  course  is  the  most 
dilatory  and  tedious  course.  In  following  up  these  articles  in  proo^  the  Mana- 
gers will  be  veiy  glad,  if  the  witnesses  are  in  attendance,  to  take  up  article  by- 
article,  and  prove  one  at  a  time.  It  will  be  impossible  to  do  that  entirely,  but 
wo  wiU  follow  that  oottrse  as  nearly  as  possible. 
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I  think  jQiif  Mr.  Presideiit^  and  throagh  jou  the  SeoaU,  for  the  patience 
Bd  attentiina  -with  which  I  hare'  beBU  heard.  ^ 

At  the  conclufiioB  of  Mr.  Ryan's  argument,  Mr.  Knowlton  stated  that  tibe 
(OQDsel  for  the  defence  would  reserve  their  remarks,  and  would  not  open  their 
iefeoce  until  the  prosecution  rested. 

EXATvrmATioy  of  wmfEssEs. 

Cfl.utLvs  LuMy  was  called  and  sworn  as  a  witness  to  the  charges  contained  in 
ibe  third  Article. 

WitoesB.  I  am  Clerk  of  the  Circuit  Court  of  this  county.  These  bopks  are 
ftttol  the  records  of  the  Circuit  Court  in  this  county.  These  are  papers  filei 
B  the  effice  against  James  M.  Haney.  This  record  book  is  a  Journal  of  the 
RoceediDgs  of  the  court  in  such  matters. 

Mr.  BiKBSR.    We  propose  reading  the  indiotMent  in  that  case  as  the  firat 


Mr.  Rtah  read  the  indictaaent  and  also  sereral  entries  relating  to  it  in  the 
words  of  the  court. 

GioROE  B.  Smith,  sworn.  Were  you  District  Attorney,  in  Dane  county,  in 
ipnl  1851 1  I  was.  Do  you  recollect  the  trial  and  conviction  of  James  M. 
S^oey?  I  da  What  took  p^aco'  in  relation  ta  4hat  conviction,  between  yon 
tt>l  Judge  Habbell  ?  Aa  the  record  shows,  Mr.  Haney  was  tried  and  convicted, 
Blithe  verdict  of  the  jury  was  ^guilty,'  in  the  manner  and  form  as  charged 
I  the  indictment.  The  neit  day  something  was  said,  perhaps  by  his  counsel 
K  to  his  b«ng  fined^  instead  of  being  sentenced  to  the  penitentiary.  The  ne;it 
hr  or  the  next  day  but  one,  I  was  in  Judge  Hubbell's  room.  Whether  he  sent 
^  me  or  not  I  do  not  remember.  At  all  events  the  subject  of  Haney's  con- 
t^oD  was  mentiened  by  the  Judge,  and -he  remarked  that  Mr.  Thompson  felt 
igood  deal  of  interest  about  this  man  Haney,  and  that  he  wanted  him  to  ftoa 
^  if  ha  could  do  so  according  to  law.  I  remarked  that  I  had  heaixi  from 
^  or  his  counsel  that  he  wanted  him  fine<^.  I  said  I  did  not  see  how  it  could 
is  done.  I  called  up  is  the  evening  according  to  apfiointment  I  said  to  Judge 
Hbell,  after  we  had  examined  the  law,  tlmt  I  did  not  see  how  he  eould  do 
i  He  said  to  me,  he  did  not  see  how  he  could  do  it  either.  Some  other 
^^eraation  was  had  upon  the  subject.  The  next  day  Mr.  George  P.  Thomp- 
^  came  to  me  with  Beriah  Brown.  He  met  me  on  the  staira  and  said  to  m»-» 

Vr.  Enowltozt.  We  do  not  object  to  your  conversation  with  Judge  Hiib> 
^  batwe  object  to  your  conversatbn  with  other  individuals. 

Mr.  Smith.  Very  good.  The  m<»ii]ag  of ,  the  day  when  Haney  was  sen- 
^— and  by  reference  to  a  little  book,  that  I  always  carry^  I  see  I  cannot 
"what  particalar  dkf  the  sentence  was  on-^but  at  aH  events,  on  the  meming 

^t  day.  Judge  Hubbell  eailedme  up  to  th^  desk  from  the  bar  and  said  to 

>  I  do  not  know  what  to  think  about  fining  Mr.  HAieyv  or  opt    A-pd  b^ 

the  conversation  concluded,  he  said  I  have  about  made  up  my  mind  to  fine 
,-  one  bandied  dollars.  What  do  yon  think  of  itt  I  said  I  did  not  know, 
^  if  he  was  fined  at  all^  4  handled  deUan  seemed  ta  ra*  not  enoMgh.    The 
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juage  asled  me  then  irtiethet  I  tbongfit  the -people  would  besatMlid  frtfh  Aia 
aentenoe.  Weil,  I  ezpreMed  mj  feeliafl'to'mMtldidiothe.cyMi^fieli  U^ 
'ibo9^  it  ft  lianiPt  knprud|}iit,i|9i(f  but  I  did  not  haaw  of  but  one  way  to  ac 
ieJd'ihe  subject.  'JbeJaw  provided  one  means.  I  Have  a  faint  reeollectioa  o 
aajiDg  that  I  did  not  know  whether  the  public  would  be  aalbfied  or  not 
think  I  did  say  I  thought  a  fine  of  two  bttddred  ddhn  wpiild  heasufficien 
punishment  to  him,  all  the  time  however  saying  that  I  did  not  see  how  it  ccmlc 
De  done. 

Soon  after  this  he  called  Mr.  Haney  up,  and  did  ^ne  him  two  hundred  del 
lass.  This  is  all  the  conversatiop  I  have  had  upon  this  subject,  either  before  o 
rince  thxt  time.  In  ^itlier  oT  the  wnvermttoos  wlneh  y«u  had  wkh  Judet 
Hubbell|  did  he  ask  you  to  assent  to  the  fining  ef  Haney  I  Z  don't  tlud 
h^  did. .  I  was  asked  to  assent  tb  it;  butndt  by  judge  Hubbeli.  In  either  • 
tbess  conveitttions,  did  Judge  Hubbeli  mentSon  to  you  that  Mi\  Tfaomoaoi 
Wtated  llfm  fined  ?  Ye^  sir.  The  fint  meotkMi  he  made  of  the  subject  h 
says  to  me,  either  your  friend,  or  our  friend,  htt  a  gMat  anxiety  about  Mi 
J&nfffi  lie  wilbes  me  ta  Ate  hiin,  if  I  could  aAsordti^  to  law.  I  said  I  Imvi 
heard  so;  and  thereupen  we  talked  about  it  a  little,  and  he  said,  won't  yo^ 
ebDMi  dp  Cb  my  toom  tha^evanhig?  I  laid  I  would,  find  did  {p  up;  anii  w< 
examined  the  several  statutes  as  to  the  power  of  the  court  to  do  that^ 

Cr€>i9'JB»fe^MncUion  hy  Afr.  Kkowltov. — Do  you  recollect  whether  all  th< 

eenveMAtibn  you  had  with  Judge  Hnbbell  was  previous  to  the  sentence  bein^ 

paMd,  or  was  some  of  it  sfterwardsf    I  recollect  that  all  that  I  have  detailec 

beetirt^  before  th^  sentence.   I  am  not  oeMain  but  thi^  some  things  may  hav< 

been  said  fifter  that  time.    Can  yon  tdi  whether  the  Remark  in  relation  to  th< 

pieople  being  satisfied  if  he  fined  him,  was  befoie  pr  after  the  fining  \    Mj 

•MCOHectiou  is  distinct,  that  it  was  wbiie  I  was  with  hii)i  there  in  the  e^'enin^ 

examining  sethorities.     We  talked  about  whether  i^  wiIb  fair  and  legitiooata 

tffid,  in  tie  second  place,  whether  the  people  #ould  be  satisfied  with  it   I  ai 

poeftivatiiHB  conversation  was  before  the  sentence,  becliUBe  I  do  not  rememl 

m  epeaking  to  Judge  Hubbeli  since  that  evening,  except  to  make  a  mere  casi 

'MttMLiOt.    The  court  was  ojpen  and  In  session  when  he  called  me  up  to  hia  «Jei 

liftd  he  vet^  soon  aAer  caAed  Haney  up,  and  sentenced  him.    Mr.  Botkin  ai 

"Slniipp,  and  Collins,  I  think  were  there.  It  is  my  better  recollection  that  as 

3bfig^  toM-me  i^het  he  intonded  to  do,  I  went  back  to  the  window  and  met  ( 

'^BMitt^  and  toldfalm  what  tbe  Judge  had  said.    I  mention  that  as  a  confiri 

-#0ih  01  the  tine;    It  seenied  to  be  a  question  whether  they  would  have 

-cMPtttk^n  u)^  en  the  bill  of  eaceptioar.of  the  Su^eme  Court  for  the  mol 

*4l>ttri«|t,  w  ifiuiYwt  th^  would  be  satisfied  with  sentences  by  fine.    I 

them  what  the  Jndj|fe  had  t^  me,  thnttthi^  nn^ht.  take  their  choice  bet^ 

-itn  «vm  alteitlatives.    Do  .ytti  recolbot  that  during  the  pr0gr^  of  the 

"Mtd'bdfore  sent>nee  ww.prbnnunced  it  lifaa  objected  tb«t  taut  was  not 

|Adt«tirietat  under  the  8«th  ae^tion  of  4fa»  stetntie  t    I  fenMHaber  that  it 

^^iseuiDdd.-  A  jgMit  niaiiyi'objsctitttp  were  ntgml,  A\  p(  whi^h  were  fini 

WteMfcd.    I  dont^nded  at  tiie  tioie  thalt  duit  was  an  indictment  of  asi 

HfthdiMig^rMe  Wieipons  and  with  iintetit  ta  kilL    Tbs  other  side  ecxitei 

itim^f  that  it  w««r  dduble«*<fir«t  agsasH,  awi  then  assanlt  iKit^iaila«ttoiaui  ^ 

i  wovM  not  taiertntoi  iko  say  what  Mr«  Ebupp  (lid  or' did  n^t  u«ue  uoj 

these  motions  of  arrest    I  was  District  Attorney  till  January,  1853,  after  i| 
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tttente.    I  wrm  took  aof  iAep  1o  tot  tbut  ftiiteiico  oi  jadgmeai  aaida,  .on.tbA 
mmd  of  iUcfaiitf .  In:  oxpiliiiatioa  ef  i]i«tl  voalfl  48$^,  X  btLddone  mj  Wty\ 
WIS  tbe  dntj  of  tbo  cDHrt  lo  oootenco,.  and  )EK>t  Ji^^nil^  ^iatuib  the  witexi^. 
toak  it  tlwt  tho  Judgo  had  rettow  tuffld^  fpr  hioalnU* 
i^fVirf 0cv9ti9ta^SBO»i remnii^^   Whoa  y^usUtod  io  yomr  Qro6«  oximipa^ptt' 
lat  joQ  hadidono  yaiir  daty^  did  you  ia  tbf  cojMiB  of  ypur  couTonatioa  witfL 
K%e  HttbboU)  iai^a  that  ropmrii  to  him  f    1  dpa^  thinJk  I  did.    I  had  fio 
xarioa  to  do  00.    X  dUmako  it  to  thoiie  la^eated  ia  tho  pf^er,  but.pot  to 
i6jB(%a    I  mado.tUsromark  to: J«<kpa-j^bb4t-r^'^  jopi  n^  d^^  Jud£9>.&is 
la  tbiofc  ]|ou  bata  tiho  ponrer.  or  i^St  to  dp/'    I  didn't  .90^)6  opt  ap4  ^ 
hue  doDo  my  dtiljr  a*d  jau  ma^t  look  out  fpr  joui9.    I  aaid  jou  murt  ifi 
( jou  tbiak  Aha  law  warranW^ 

Senator  Stewart  aaked  the  fi^iowiag;  qaos^a  in  writuig:  Pid  jou  at  1^9 
mdof  the  a^tence  l^ave  poipe  doubt  ^hat  the  aeateace  01  impriibonnii^t  was 
>i  00] J  sentence  t}^^art  eoiild  legally  mAke  t 

Hr.  Smith.  Ko^aif.  1  had  no  doabt — l  g^amitied  it  with  i^  great.dealpl 
tre  aod  capao  tp  £liat  conclusioB. 

Uiu  Bahqer,  Ur.  Smith  i»  a  wittiesa.  to  jsastain  otker  Artidesia  lihia  cauadj^ 
at  the  other  witneis^  on  those  Articles  afe  aot  now  present  and  we  oanaal 
racked  qpon  thooi.  If  we  discharge  Mr.  Smith  now  we  do  not  wisli  tolMi 
r^claded  from  oumining  him  in  relation  to  those  Artiples  when  thej  eome  t(p< 
^9  with  to  claim  the  privilege  of  recalling  hhn  as  to  other  Articles,  btii 
ot^iDg  farther  in  relation  to  this  Article.  4!he  Managers  Wonld  liira  sbmein* 
icaiioD  from  the  court  whether  the  examinatioa  of  each  witness  in  r^atica  to^ 
nthe  Articles;  or,  in  order  to  proceod  iifaiore  orderly  after  ezamfnitg'hitt  ia 
elation  to  one  Artiele  we  may  recall  him.  If  we  call  each  witneas  in  rcktiotf 
3  sn  tbe  Aiticleif  upoa  which  histefttsfflotoy  would  besLr,  it.  will  not  aj^^tar 
alevant  and  hot  appear  in  thai  ovderiy  maa&et  that  it  wodd^  <fe.i£  ^ 
oone  we  propose  Khdold  be  puraued. 

Ur.  Krowltoit.  Pa  rdatioa  to- this  mat^n  K  it  iaalegai  right  tb<^  lM9ro, 
r«wonld  assooa  &ey  would  eall  this  witness  at. soeoio  other tisie  ann^Wt  4Ad 
^of  theothe^  WitneMes,  but  woiadevstaBd  it  to  ho  a  rule  that  i^a  tb^y  haii^ 
x*mined  a  WitneiA  in  chief  and  paaeed  him  over  to  tho  other  party^  fbop  th^ 
^  party  can  only  re-examipe  him  in  relation  t«  matters  to  Whioh  hjs  ]m 
^^y  testified — they  cannot  go  Into  aew  aubjoet  natter.  Tb^  must  be  cqith 
^^  in  Ike  re-oxfluaiaation  to  the  matter  of  the  cross  examination.  It  is  not 
itat  we  wish  to  be  captions ;  we  widi  to  dkpase  of-  thisctea  aa  soon  as  posfibla 
^  at  the  same  time  conduct  it  eonfonnably  to  the.rulea  of  law.  Wo  tbi^ 
Ittt  it  is  w  unbending  rule  of  law. 

Tile  PaBBinavT.  If  there  is  any  proposition  to  be  BEttida.by  the  mm^Xh 
t  tt  tieoe«6ary  to  state  it  in  writing. 

^^  Ktas.  While  one  of  the  managara  is  reducmff  the  proposition  ta  writiag^ 
^will  say  s  jsw  wovda  in  reply  to  im  remarks  to  toe  counsel  for.  the  defence. 
^"^  in  regard  to  the  trial  of  impeachment :  I  remarked  tl^  morning,  ttat  there 
^  two  couTBSd  which  are  pursued.  Both  hare  been  pursued  in  different  ia- 
Alices.  One  is  to  open  each  article  and  then  to  submit  the  testimony  upon  U 
"^P^tely.  Another  is  to  open  the  art  de  altogether,  aod  submit  all  the  testi- 
>K)ny  of  each  witness  upon  aU  the  articles.  We  hare  opened  all  the  articles^ 
^^  piopoae  to  submit  the  testimony  npon  each  article  separately  until  wo  have 
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drawn  oat  all  the  testimonj  we  have  upon  that  article.  IXooe  we  hare  the  righ 
of  precedents,  it  would  seem  that  we  might  be  allowed  to  proceed  upon  eacl 
alticle  separately  and  Inmhiou^j.— There  are  eeveral  who  are  witnesses  to  i 
great  manj  different  articfes.  It  will  be  very  embarraesbg  and  V9rj  confusing 
to  take  all  the  testimony  we  expect?  from  a  witness  all  at  •noe  where  it  relatei 
t#  separate  matters.  With  regard  to  the  general  rttle  of  law  of  whieh  the  gen 
tleman  speaks,  [  do  not  understand  any  exorable  rule  of  law  aboat  it.  I  under 
atand  it  is  better  to  take  all  testimony  in  chief,  from  onis  witneesat  one  thnet  h 
ordinary  tribunals,  but  I  nerer  saw  any  rule  enforced  which  prevented  a  wit 
ness  from  being  recalled  after  he  had  been  examined  in  chief.*  I  have  .seei 
witnesses  many  times  recalled'  in  different  stag^  of  trials  and  examined  in  ro 
lation  to  new  matter.  We  only  wish,  as  I  presume  Mr.  Enowhoa  would  wish 
to  have  the  question  submitted  in  the  beginning. 

Mr.  Enowltov.  I  think  I  am  not  mistaken  as  to  the  positive  rale  of  law 
l^hink  the  rule  is  now  well  settled  as  I  have  stated  it  We  only  ask  that  th( 
rales  of  law  be  adhered  to  in  this  matter.  I  think  the' gontleman'  cannot  fail 
to.remeBii)eif,that  that  question  was  considered  with  a  great  deal  of  care  on  om 
oooasioin  in  the  Supreme  Cour(  of  the  United  States;  when  they  examined  the 
Tarious,  rulings  of  Court*,  and  they  laj  down  that  rule  of  law.  In  relation  to 
impeachments,  I  understand  that  the  rule  is  the  same  as  in  trials  at  law.  I  think 
i  am  not  mistaken  ii^  relation  to  these  propositions. 

.  The  Conucittee  now  moved  that  the  Managers  have  liberty  to  call  witneeses 
separately  atieveral  times  on  the  several  propositions. 

.  The  vote  was  t^ken  upon  the  propopition,  and  it  was  adopteii.as  a  rtJe,  una- 
nimously.. 

Mr»  Kvcmiims.  I  have  two  quesiiona  which  I  wish  to  submrit  to'  the  coort, 
two  legal  pit>poiitions  which  as  oounael  for  tJ»e  defendant,  I  an^  not  at  liberty 
to  waive.    I  have  prefaced  these  propositions  in  this  maqn^  : 

Inasmuch  as  these  diarges  and  specifications  have  beeii  reported  by  a  Com- 
mittee i^  the  Hon.  the  Assembly,  and  inaamuoh  also  as  the  Hon.  the  Assembly 
lua  In 'form  preferred  such  charges  aa  grounds  of  Impeachment  and  the  sam^ 
itt  aueh  foitn,  having  been  pubuahed  to  the  world,  the  Ile$ponde&t  ^eairea,  foi^ 
IfimseH^,  in  vindication  of  his  character,  a  trial  upon  each  ani  all,  of  them,  £ii^ 
aa  it  is  a  well  established  principle  of  law,  that  jurisdiction  of:  the  subject  matted 
cannot  be  conferred  by  the  consent  of  parties,  especially  when  the  qucistion  ill 
c€  Oonstitotional  jurisdiction.  And  as  he  conceives  that  this  principle  extendi^ 
to  all  events  and  purposes,  and  inasmuch  aa  his  constituents  and  the  State  hav<| 
a  right  to  his  judicial  services,  and  are  interested  in  continuing  such  services,  ^ 
oobmiti  to  the  Court  tt>  determine,  without  argument  on  his  part :  | 

Ist  Whether  this  Court  has  the  Constitutional  jurisdiction  to  act  upon 
charges  ef  impeachment  preferred  by  the  Hon.  ^  The  Assembly  C — and  ' 
•  2d.  If  it  has  euch  general  jurisdiction,  whether  that  jmisdiction*  must  1)4 
oonfiined  to  charges  of  offences  eominttted,  or  alleged  to  hiaVe  been  committecl 
by  the  Respondent  in,  or  during  the  exercise. of  the  office  which  he.nou;  hdda 
or  whether  it  can  ccmsider  charges  for  offences,  or  crimes  committed,  or  alleged 
to  have  been  committed  daring  the  existence  of  term  of  office,  e  ther  as  a  Judg^ 
<^  the  Circuit  or  Supreme  Court,  aflter  such  term  has  expired. 

Mr.  DuNjT.    Mr.  President,  with  a  view  of  giving  an  opportunil 
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mdmben  of  tbe  Court  to  txamiiid  the  propoeitians  just  subnuttedi  I  xnoye  tbat 
the  Court  adjourn  to  9  o*cIock  to-morrow  morning* 
Whereupon  the  Court  adjourned. 


SEVENTH  DAY. 


MORNINQ    BXSBZOV. 


TuB8DAT|  June  14* 


Oo  Opening  the  Court,  Mr.  Ryan  said : 

On  behalf  of  the  Managers  of  the  Assemblj,  I  beg  leave  to  state  that  it  tm 
their  desire  that  the  propoeitions  submitted  bj  the  counsel  for  the  defence,  hut 
tvesing,  should  be  disposed  of  by  the  Senate,  These  propositions  haye,  as  every 
momber  of  the  Court  is  aware,  a  very  extensive  bearing  on  the  whole  transac- 
lion.  If  one  of  these  propositions  is  correct,  the  sooner  this  trial  ceases  the  bet- 
ter. It  will  be  but  a  waste  of  time  to  proceed  farther.  In  regard  to  the  other 
proposition,  it  covers  as  broad  a  ground,  although  not  covering  it  like  the  first 
That  ground.  It  is  also  very  desirable  and  important  that  the  Senate  should 
determine  at  once,  because  a  very  large  portion  of  the  testimony,  half  of  it 
probably,  may  be  dispensed  with,  and  the  expense  of  it  cease.  I  do  not 
know,  Mr.  President,  whether  these  propositions  convey  entirely  to  the  undtp- 
stsnding  the  cprounds  upon  which  they  are  founded,  i  think  I  have  obtained 
some  knowledge  of  those  grounds  from  Mr.  Enowlton,  and  I  understand  them 
to  be  that  under  the  Constitution  of  this  State,  according  to  the  first  propo- 
sition, the  Assembly  has  no  jurisdiction  over  this  impeachment  The  article  ia 
ths  Constitution  upon  which  this  proposition  is  based  mentions  the  House  of 
Kepreaentatives,  meaning  the  Assembly.  That  I  understoid  to  be  the  point 
I  understand  the  second  proposition  to  be,  that  Judge  Hubbell  is  answerable 
only  for  aeta  done  during  his  present  term,  and  fo^  nothing  done  during  his 
former  term.  It  is  very  important  that  these  propositions  be  disposed  of  now. 
We  are  prepared  to  dispose  of  them ;  and  although  Mr.  Knowlton  proposes  to 
snbmit  them  without  argument,  I  think  he  ought  to  present  the  views  of  them 
held  by  the  defence  to  the  Court  We  are  prepared  on  both  points,  and  desir- 
ous to  be  heard  on  both  points. 

Mr.  Knowltok..  Our  proposition  is  as  we  stated  it,  to  submit  these  points 
without  argument  These  questions,  will,  of  course,  come  up  under  the  dis- 
cosnon  at  the  final  argument,  but  for  the  purposi  of  determining  what  evidence 
should  be  received,  we  thought  we  would  submit  them  for  your  disposal  now.  . 

Mr.  Rtan.  If  the  defence  does  not  see  fit  to  argue  their  view  of  these  prop- 
ositions now,  the  Board  of  Managers  think  them  of  too  much  consequence  t« 
be  passed  over  in  mere  silence ;  and  if  the  Court  please,  we  will  present  our 
views  and  cite  some  authorities.  If  the  Court  desire  to  hear  us,  we  are  pre- 
pared to  make  such  remarks  upon  both  propositions  as  we  deem  necessary  to 
be  made. 

The  Prssidbnt.  If  the  questions  are  to  be  discussed  at  aD,  the  present^ 
perhaps,  would  be  the  most  proper  time. 

Mr.  Ktan.  Then,  Mr.  President,  I  shall  say  at  once,  what  little  I  have  to 
saj  upon  these  two  propositions. 
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fttie  CoDitiCQtiafi  of  the  Btftte  of  Wtfloonsin,  in  tira  Legfehtivid  article,  tty»: 
*  The  Legislative  power  thall  be  vDsted  in  a  Senate  and  AjbkxMjJ* 

I  will  now  read  that  part  of  the  article  which  caHa  die  lower  Hoitte  the 
Honae  of  Repreeentatires: 

^  The  Court  for  the  trial  of  lo^peacfamenta)  shall  be  composed  of  the  Senate. 
The  House  of  Representative  iuiall  have  the  power  of  impeaching  all  dvil 
ofBeefs  ef  lihis  fita^  for  corrupt  conduct  in  office,  or  for  crimes  and  misde- 
meanors; but  a  majoritj  of  all  the  members  elected  shall  concur  in  an  impeach- 
ment." 

I  suppose  that  variation  of  language  between  thaN  two  article^  is  the  gist 
of  the  point  nhioh  is  here  submitted. 

We  suppose  it  to  be  a  verj  simple  matter.  It  is  stated  in  our  history,  that 
previous  to  this  constitution,  a  constitution  had  been  framed,  submitted  to  th« 
people,  and  rejected.  Immediatelj  after  that,  another  convention  was  held  to 
remodel  that  former  constitution,  and  thej  framed  out  of  it  the  present  one.  In 
^former  constitution  the  two  houses  of  the  legislature  were  called  ''Benate 
and  House  of  Representatives/'  As  it  seems  to  me,  in  reporting  to  that  con- 
vention the  article  on  the  judiciary,  the  terms  used  in  the  former  coDstitution 
WBVi  preserved  by  the  committee  which  reported  the  article  on  the  judiciary  to 
the  second  convention;  and,  followhig  the  terms  of  the  old  constitution,  they 
need  thislanffui^  **  that  the  impeaehing  power  shall  be  in  the  House  <^  Bep- 
Msentatives.'^  Article  ini.  of  the  rejected  constitution  was  on  the  judiciary,  as 
the  8ev«nth  avtide  in  the  present  constitution  is  on  the  judiciary.  I  believe  the 
fipst  section  it  verbatim  alike,  or  very  near  it;  and  I  believp  both  articles  are 
alike  throughout  in  both  constitutions. 

It  is  very  evident^  theD^  how  the  discrepancy  of  names  has  crept  into  tihe 
present  oonstitution.  I  iraa^ne,  Mr.  President,  that  it  is  a  mere  discrepancy  of 
Bames^  which  amounts  to  no  more  than  this,  that  the  lower  house  is,  by  « 
clerical  ovenight,  called  by  two  names  in  the  present  constitution.  In  one 
part  it  is  called '^  Assembly,**  and  in  another  part  ''  House  of  Representativea  ;'* 
and  the  substantial  question  is,  whether  one  body  so  called  in  one  part,  Assem^ 
Uy,  and  in  anoUier  part,  House  of  Representatives,  is  the  same  body ;  or  who* 
^er  this  present  constitution  really  contemplated  three  legislative  bodies.  I 
don't  like  to  say  any  thing  disrespectful  of  any  proposition  made  by  the  oppos- 
ing-party  in  this  cause;  but  if  the  court  please,  it  seems  to  me  that  that  diar 
tinetion  and  that  objection,  comes  from  very  much  that  description  of  penoa 
that  Mc  Webster  called  eapta  verhonmu 

I  apprehend  the  objection  would  be  just  as  good,  that  no  statute  of  this  state 
18  obhgatoi;y  upon  its  people,  because  it  had  been  passed  bv  the  lower  house, 
for  the  reason  that  that  house  was  called  in  one  part  of  the  constitution  the 
Haute  of  JRepresentativet^  and  in  all  other  parts  AsfenMy,  That  is  all  the 
managen  deem  it  necessary  to  sav  on  that  point 

In  regard  to  the  second  point,  if  it  please  the  court,  I  think  the  precedents 
and  au^orities  settie  it  against  the  proposition  which  is  here  made,  and  all  of 
fhem. 

Rawle,  in  his  works,  says,  <*  from  the  reasons  already  given,  it  is  obvious  that 
the  only  persons  liable  to  impeachment  arc  thoee  who  are  or  have  been  in 
public  office;"  all  executive  officers,  from  president  downwards,  are  included 
m  this  description.  The  question  that  is  here  raised,  was  attempted  to  be  raised 


in  die  impwHshmeirt  of  Bfoiit,  but  ft  irttt  Adt  decided.  Tlie  011I7  pdhit  decided 
there  was,  whether  a  «eiratot  of  the  Uoited  States  was  a  cinl  ofBeer  withia  the 
meening  of  the  comtitutxon. 

Jii<^  Story  quotes  the  hmgtnge  of  Mr.  Rawfe: 

**  Another  iaqairy,  growing  out  of  Ais  sabject,  is^  whetber,  under  the  cofiiti* 
tation»  any  acts  are  impeaehablteii  except  sndh  as  are  committed  nnder  the  color 
of  office;  and  whether  the  party  can  be  itorpeached  therefor,  after  hebas  ceased 
to  hdd  office.  A  learned  oommentator  seems  to  have  taken  it  for  granteiL 
that  the  KM>iHty  to  hnpeaebment  extenchi  to  all  who  hare  been,  as  well  ae  to  aii 
who  are  in  public  oroc;  Upon  the  other  point,  his  language  is  ah  follow*^ 
*The  leptimate  caosesof  infpeachment  bate  been  already  briefly  noticed;  We 
on'btfve  rwfereuce  only  tcrpnbfic  character,  and  official  du^.  The  wordrof'the 
test  are^  treason,  bribeff,  and  odier  high  crhnes  aad  misdemeanoti;*  The^trea* 
•ott  ooirtettiplaled.oimst.De  ^inst  the  United  States.  In  genemi,  those  ofieaeea 
wbidi  may  be  esmmitted,  equally  by  a  private  person,  as  a  pnbfie  officer,  are 
not  the  snbjectB  of  impeachment.  >f  urder,  buifglary,  i^bbidty,  and  indeed  all 
ofiettoes  not  {mmediately  coutteeted^ith  office,  except  the  two  expraisly  nren- 
tioQed,  itre  hft  to  the  ordinary  ceurse  of  judicial  proceeding;  and  neither  houai^ 
esn  regularly  inquire  into  them,  except  for  the  purpose  of  expelHng  n  membei^ 

^h  does  not  appear  that  either  of  these  points  has  been  judicially  settM 
br  the  court  having,  property,  cognizance  of  them.  In  tibe  case  of  WHllam 
tfhmt;  tibe  plea  of  the  def^dant  expressly  put  both  of  them  as  e^^ptions  to 
tte  jurisdiction,  alhghig,  that,  at  the  time  of  the  impeachment,  he^  Blunt,  w4i 
BOt  a  senator,  (thou^  he  was  at  the  lime  of  the  charges  laid  against  hhn,)  and 
that  he  was  not  cbi^;ed  by  the  articlee  of  impeachment  with  having  committed 
any  crime,  or  misdemeanor,  in  the  execution  of  AHj  civil  office  herel  under  th^ 
United  Statea,  nor  with  any  midconduct  in  a  civil  office,  or  abuse  of  any  puUie 
tmst  in  the  execution  thereof.  The  decision,  however,  turned  vpon  another 
pomt,  vi2^  that  a  seniitor  was  not  an  impeachable  officer." 

Hm  pracedents,  if  the  Court  please,  are  also  with  ns;  Warren  HasthigSi 
Governor  Genefid  of  India,  resigned  that  office  on  the  eighth  of  February,  iTSff, 
ttid  embarked  for  Kngland. 

The  first  trace  of  a  threat  of  impeachment  which  I  hare  been  enabled  to 
discover  from  aii  examination  of  the  books,  was  in  June  1785.  Ur.  Burlce 
moved  an  inquiry  into  his  papers  in  I'TSC^-^more  than  a  year  after  his  resign 
nation. 

The  charges  wers  made  by  him  on  the  4th  April,  1787,  eome  two  yean 
tnd  upwards  after  his  resignation;  that  trial  lasted  upwards  of  seven  years,  and 
all  that  time^  it  was  never  questioned  that  Mr.  Hastings  was  not  subject  to 
hnpeachment  long  after  the  expiration  of  his  term  of  office. 

Lord  Macclesfield  was  removed  from  the  office  of  Lord  Chancellor,  JanuatT 
7, 1725. 

This  trial  of  Lord  Macclesfield,  be^n  on  the  sixth  of  May,  1725,  and  lasted 
Aiiteen  days;  so  that  upon  that  tnal,  the  Chancellor  was  actually  removed 
from  offiee  before  the  first  steps  towards  an  impeachment  was  taken. 

Lord  Bacon  was  Chancellor  when  the  articles  of  impeachment  were  prefered 
seunst  him,  but  he  resigned  that  office  between  the  preferment  of  the  articles 
of  impeachment  against  him  and  the  trial ;  but  the  trial  proceeded  against  him 
when  he  had  ceased  to'be  Chancellor,  notwithstanding. 
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AfUr  tbe  preferment  of  articlee  of  impeachment  tke  book  proceeds: 

**  Still  a  difficulty  remuined  further,  while  he  retains  the  great  seal,  for  by 
the  rules  and  customs  of  the  House  of  Lords,  a  defendant  prosecuted  before 
them,  is  to  receive  sentence  upon  his  knees  at  the  bar,  and  the  Lord  Chancellor^ 
if  present  must  preside  on  the  wool-sack  and  pass  the  sentence.  This  embar- 
rassment was  removed  on  the  first  of  May,  when  the  King,  finding  all  further 
resistance  hopeless^  sent  the  Lord  Treasurer,  the  Duke  of  Lenox,  the  Earl  of 
Pembroke,  and  the  Earl  of  Arundle,  to  demand  the  mat  seal  They  found 
Bacon  confined  to  his  bed  by. illness;  and  when  they  had  explained  the  object 
of  their  mission — hiding  his  face  with  one  hand,  with  the  other  he  delivered 
to  them  that  bauble  for  which  he  had  sullied  his  integrity,  had  resigned,  bis 
independence,  had  violated  the  roost  sacred  obligations  of  friendship  and  grati- 
tude, had  flattered  the  worthless,  had  pei'secuted  the  innocent,  had  tampered 
with  judges,  had  tortured  prisoners^  and  had  wasted  on  paltry  intrigues  m  the 
powers  of  the  most  exquisitely  constructed  intellect  that  had  ever  been  bestowed 
upon  any  of  the  children  of  men." 

So  far,  the  precedents  which  all  show  that  after  these  officers  were  entirel/ 
ousted  from  their  office,  entirely  ceasing  to  be  public  officers  in  the  capacity  ia 
which  tliey  were  impeached,  how  is  it  here  ?  the  Judge  has  been  continuously' 
«rudge  of  the  Second  Circuit  since  the  first  judicial  election  in  this  State,  There 
was  no  time  since  that  election,  that  he  was  out  of  that  office.  It  is  true^  his 
first  term  expired  on  the  first  of  January  1852,  He  then  commenced  a  new 
term;  but  there  never  was  a  moment  when  he  was  out  of  the  office;  and  al- 
though he  has  held  it  by  two  different  tenures  or  terms,  yet  it  has  been  one 
isondnuous  whole,  and  if  he  might  have  been  impeached  after  beheld  the  office, 
it  is  plain  to  ne  that  he  might  be  impeached  for  anythiug  done  during  his 
former  term.  Jt  would  be  absurd  to  say  that  upon  the  S  1st  of  Decemberi 
within  &ve  minutes  of  midnight,  the  Judge  of  the  Second  Circuit  could  hava 
taken  a  bribe,  could  have  sold  justice,  and  when  the  dock  struck  twelve,  eould 
have  passed  out  of  that  term  of  his  office  without  punishment;  and  could  go 
on  six  years  of  his  new  term  in  spite  of  his  mal-administration  of  his  first  terot. 
We  hold  that  he  is  responsible  for  every  act  done  that  is  charged  upon  him 
siaee  he  has  been  Judge  of  the  Second  Circuit;  and  there  is  in  law  as  in  reason 
and  in  justice,  no  distinction  between  the  acts  he  has  done  prior  to  1852,  and 
those  which  he  had  done  or  performed  before. 

There  is  an  additional  reason.  Upon  conviction  upon  an  Impeachment  the 
sole  eonsequence  is  not  removal  from  the  office.  I  have  been  arguing  that  any 
act  which  subjected  the  party  to  removal  from  his  office,  onght  to  subject  him 
to  that  removal  whether  committed  on  his  present  or  former  term ;  but  there  ia 
another  reason.  The  state  is  entitled  m  the  judgment  of  this  Court  to  the 
statement  of  disqualification.  The  sole  judgment  is  not  mere  oustment  from 
the  office.  The  judgment  may  go  farther  aud  amount  to  a  perpetual  disqua* 
lification  from  holding  office;  in  other  words^  the  constitution  has  provided  that 
there  shall  be  a  judgment  Upon  all  cases  of  conviction  upon  impeachment 
there  shall  be  a  judgment  ofremoval  from  office.  Hhe  constitution  has  left  it  to 
the  discretion  of  the  courts  for  impeacliments  to  say  whetlier  there  shall  not 
be  a  condition  of  judgment  of  disqualification  from  holding  office,  whether  the 
acts  are  committed  within  the  present  or  former  term;  and  if  I  should  be 
wrong  upon  all  the'other  propositions  I  have  submitted  here,  it  might  well  be 
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ikjit  ihera  are  acts  committed  by  the  judge  of  the  second  circuit  within  his 
present  tenn  of  office,  which  could  opeiate  only  to  the  extent  only  of  removal 
ftom  office,  but  there  might  be  acts  during  the  former  term  which  oaght  to 
subject  bira  to  perpetual  disqualification.  With  this  explanation,  made  as  briefly 
as  I  have  been  able  to  make  it,  the  Managers  instruct  me  to  submit  the  question 
to  the  Court. 

Mr.  Knowlton,  I  think  the  counsel  is  mistaken  in  the  case  of  Blunt  I 
have  a  report  of  this  case  before  me  which  tells  a  very  different  story.  The 
Court  can  see  by  referring  to  page  315  of  Wharton,  the  following  statement: 

^  Monday,  Janucuy  7. — On  motion  to  agree  to  the  following  resolutions: 

**  That  William  Blunt  was  a  civil  officer  of  the  United  States,  within  the 
meaning  of  the  Constituticn  of  the  United  States,  and  therefore  liable  to  be  im- 
peaoked  by  the  House  of  Bepresentatives* 

^That,  as  the  articles  of  impeachment  charge  him  with  high  crimes  and  mis- 
demeanorB,  supposed  to  have  been  committed  while  he  was  a  senator  of  the 
United  States,  his  plea  ou^bt  to  be  overruled. 

''After  debate,  on  metioUi,  the  court  adjourned  until  12  o^clock  to-morrow. 

^  Thursday,  Jan,  10. — The  court  proceeded  in  the  debate  on  the  motion 
made  on  the  7th  instant,  and  which  had  been  under  consideration  every  day 
since,  and,  on  the  question  to.  agree  thereto,  it  was  determined  in  the  negative. 
Yeas  11 — ^nays  14. 

**  Friday,  Jan,  11, — On  motion  it  was  determined  that 

*^  The  court  is  of  the  opinion,  that  the  matter  alleged  in  the  plea  of  the 
defendant,  is  sufficient  in  law,  to  show  that  this  court  ought  not  to  hold  juris- 
diction of  the  said  impeachment,  and  that  the  said  impeachment  is  dismissed. 
Teas  14— nays  11." 

The  correctness  of  this  is  undoubted,  and  Mr.  Rawle,  and  for  that  matter  Mr. 
Story,  too  are  undoubtedly  mistaken. 

Mr.  Rtait.  Mr.  President,  I  apprehend,  although  I  have  never  seen  the 
report  of  the  trial  in  this  book,  I  have  seen  it  in  the  Journal,  Mr.  Blunt  had 
plead  a  great  many  things.  He  had  plead  that  he  was  not  a  civil  officer 
within  the  meaning  of  the  Constitution.  He  had  also  plead  that  he  had  ceased 
to  be  a  Senator,  he  had  plead  that  articles  of  impeachment  could  not  be  prefer- 
red for  acts  that  were  not  indictable  crimes.  He  had  plead  divers  other  matters. 
The  resolution  that  he  was  a  civil  officer  within  the  meaning  of  the  Constitu- 
tion, was  rejected,  and  without  passing  on  any  other  single  resolution  raised  by 
his  plea,  the  next  resolution  was  adopted,  that  the  impeachment  be  dismissed, 
that  is  to  say,  the  impeachment  was  dismissed  upon  the  rejection  of  the  other 
resolution,  that  he  as  a  Senator,  was  net  a  civil  officer.  It  seems  to  me  then, 
that  the  construction  put  upon  this  case  by  the  writers.  I  have  quoted,  is  a  cor- 
rect one.  The  commentary  of  Judge  Story  is  tlie  universally  received  com- 
mentary on  that  case. 

Mr.  Arnoij).  I  do  not  risje  for  the  purpose  of  submitting  any  argument  upon 
the  propositions  now  before  the  Court  I  merely  wish  to  present  a  statement 
of  the  propositions  and  the  object  for  which  they  have  been  submitted.  They 
ars  undoubtedly  important,  even  fundamental,  and  for  that  very  reason  I  feel  it 
to  be  my  duty,  noewithstanding  any  disclaimer  on  the  part  of  the  respondent, 
here  to  call  the  attention  of  the  Court  to  the  refil  meaning  of  these  proposi- 
tions.   I  greatly  fear  that  the  arguments  submitted  by  the  learned  counsel  for 
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i]]6  nanagera  may  have  caused  them  to  "be  m»mi(iefiitood  of  im8ap{)M)6iaM^ 
and  I  wish  to  request  the  Court  to  criticallj  examine  the  matter  befoM  oomiMg. 
to  any  decision.  The  respondent  in  this  case,  has  been  impeached  by  the  Ai* 
aembly  of  the  State  of  Wisconsin.  This  has  been  doqe  without  hiaooncuiTeiioe 
and  without  any  ability,  on  his  jSart,  eren  if  he  had  the  wi^  to  do  so^  to  in^ 
tierpQse.    But  his  position  remains  the  aame. 

•Me  is  still  a  judge.  He  owes  in  that  capacity  duties  to  the.pubHe.  -He-may 
be  called  upon  to  perform  them.  He  certainly  will  be  if  acquitted,  ev  erenif 
he  should  be  unconstituttonally  4r  illegally  impeached.  It  was  for  that  reosoa 
that  his  position  hasbeen.  delicately  hintied  at  in  the  propositions  filed  here.  He 
haa  been  willing  to  be  tried,  but  it  has  been  thought  right  by  us  to  eubniit 
these  propositions  in  the  outset,  and  therefore  without  argument  I  proceed  t6 
state  what  I  oonsider  their  import  and  meaning,  I  do  not  agree  with  Ae  cotfa- 
ael  for  the  managers,  that  the  first  one  of  these  propositions  is  either  trivial  or 
contemptible.  Ido  not  regard  it  as  unworthy  ih^  most  serious  constderaUon 
of  this  court  The  learned  counsel  is  undoubtedly  right  in  his  statement  mto 
the  manner  in  which  the  article  in  thd  constitution  came  into  it.  It  was  un* 
doubtedly  copied  from  an  older  constitution  with  which  that  learned  oounsellor 
himself,  I  believe,  was  very  conspicuously  identified.  But  the  old  eorastitutioa 
rested  the  legislative  power  in  a  senate  and  house  of  representatives.  The  pre- 
sent constitution  vests  that  power  in  a  senate  and  an  assembly,  and  by  refereiHse 
to  the  constitution  I  believe  he  will  find  that  the  word  assembly  is  used  in  eveiy 
other  instance,  and  very  frequently,  excepting  in  the  single  article  on  the  judi- 
ciary, which  is  under  consideration.  Now  is  this  without  a  meaning?  In  Eng- 
land an  impeachment  must  be  made  by  the  house  of  comntona.  In  our  counti^ 
the  lower  house  of  legislatures  is  sometimes  called  a  house  of  commons  and 
sometimes  a  house  of  representatives.  If  the  power  of  in^peachment  had  beea 
given  to  the  assembly  for  instance,  and  the  aissembly  had  found  an  impeach- 
ment,  could  it  be  contended  that  it  had  been  properly  found,  when  the  consti- 
tutioa  prescribed  that  the  house  of  representatives  should  have  the  impeaching 
ipower.  The  learned  counsel,  to  put  a  strong  test,  has  said  that  it  mig^t  be  jurt 
as  Well  contended  that  because  the  lower  house  being  termed  in  one  part  a  house 
of  representatives,  and  in  another  part  assembly,  all  acta  passed  by  that  houe 
were  unconstitutional.  I  do  not  perceive  the  force  of  this,  nor  of  the  identity  of 
the  two  names.  They  are  distinct  terms.  Each  has  a  special  meaning  in  the 
history  of  the  l^slature  and  constitution.  Our  constitution  provides  that 
all  bws  shall  be  enacted  by  a  senate  and  assembly.  Suppose  the  enacting  clause 
should  read:  Be  it  enacted  by  a  council  and  house  of  commons,  so  and  so; 
would  that  be  a  legal  enactment  ?  Certainly  not.  An  act  to  be  legal  must  be 
passed  by  a  senate  and  assembly. 

As  to  the  second  proposition,  that  a  judicial  officer  cannot  be  impeached  for 
an  act  done  while  in  office  after  the  expiration  of  his  term  of  office,  the  learned 
counsel  has  rested  that  not  upon  argument  or  construction  of  our  constitution 
so  much  as  upon  authority,  and  has  alluded  to  numerous  cases  in  which  it  has 
been  held,  that  in  every  instance  in  England  where  the  question  has  been 
raised,  the  offender  has  been  subjected  to  judgment  after  his  term  of  office  has 
expired.  Well,  now,  what  the  penalties  in  cases  of  impeachment  in  England 
may  be,  I  do  not  know,  but)  know  they  differ  indifferent  States.  The.penal^ 
is  different  in  this  State  from  the  penalty  imposed  by  tjie  conatatntion  of  tlni 
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Umftad flutes.  Tb^  I  Miern,  itis  diaqfuOiikfttioo  from  office  or  sometUog 
]ea&  Tbat  is  the  extent  to  which  the  judgVnent  can- be  carried.  Here  our  coftp 
«tituti0n  is  limited,  AUew  me  to  read  this  statute  deliberatelj,  and  I  wish 
emry  nember  of  this  eourt  bad  that  statute  in  his  hands  while  I  read  it. 
it  seens  to  me  that  it  amounts  to  a  demonstration  of  the  truth  of  our  second 
pnfKMBtieB : 

**  Judgment  in  ease  of  impeadiment  shall  not  extend  further  than  to  rsmoTal 
Aom  imodf  or  retaaovai  from  office  and  disqualification  to  hold  any  office  of 
honor,  |»>fit»  or  trust,  under  the  State;  but  the  partj  impeaehed  shall  be  liable 
io  indictroent,  trial,  and  punishment,  according  to  kw. 

Then  is  not  even  a  oomma  between  the  word  office  and  disqualification,  that 
is  to  say*  the  judgment  may  be  and  must  be  one  of  twA  things,  first,  remoral, 
or,  is  addition  to  that,  disqualification  to  hold  office;  and  not  bj  the  fair  read- 
ag  of  itantborizing  the  coostmetion,  but  condusivelj-precludinfi^  the  coastrac- 
Hm  sought  to  be  eatabhshed  on  the  part  of  the  prosecution.  There  maj  be  a 
jndgnMiit  of  removal,  or  removal  together  with  disqualification  ;  and  these  are 
the  cmij  two  judgments  that  can  be  rendered  bj  this  court  Now,  can  such  a 
judgment  reach  an  ofiScer  whose  term  of  office  long  aeo  expired  ?  There  is  no 
office  to  remove  him  from.  But  there  may  be  attached  to  an  impeachmeift, 
the  adbditiooal  penalty  of  incapacity  to  fill  any  office  in  this  state.  But,  as  I 
flfeid  ID  the  outset,  I  did  not  mean  to  make  an  argument,  but  only  to  bring  out 
the  full  meaning  of  the  propositions. 

Mr.  DuKH  moved  to  amend  the  propositions  offered  by  the  defence,  by  the 
adoption  of  ^e  following  resolutions : 

Kesolved)  That  this  couH  has  the  constitutional  jurisdiction  to  try  an  im- 
peachment preferred  by  the  honorable  ^'  The  A8sem{:;ly  of  the  State  of  Wis- 
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Resolved,  That  this  coart  on  the  trial  of  tlie  impeachment  now  pending, 
have  jurisdiction  to  inquire  into  offences  charged  to  have  been  committed  as 
well  during  the  former  tt-rm  of  office  of  Levi  Hubbell,  Judge  of  the  Second 
Judicial  Circuit  of  this  State,  as  into  offences  charged  to  have  been  committed 
dnnng  the  present  term  of  his  said  office. 

Mr.  Wakslbt.  I  do  not  know  but  every  other  member  of  the  Senate,  ]a 
prepared  now  to  vote  upon  these  resohitions  just  introduced  by  the  Senator. 
For  roe,  I  am  not  willing  to  vote  upon  them  now,  unless  compelled  to  do  so 
by  the  resolution  of  this  body.  Mr.  President,  this  is  a  Court  of  ultimate  juris- 
diction. Tbsre  is  no  constitutional  tribunal  in  this  State,  which  has  power  to 
review  oar  decisions  or  reetky  our  errors  if  we  shall  commit  any ;  and  I  believe^ 
air,  as  these  propositions  are  fundamental,  it  is  due  to  this  State,  due  to  this 
respondent,  due  to  the  reputation  of  this  Senate,  and  to  the  individual  respon- 
sibility of  every  member  of  this  Court,  that  we  should-  not  pass  upon  diese 
propositions,  till  we  have  had  acceis  to  all  reseuroes  within  our  reach,  and  have 
kad  an  ofi^rtuintty  to  take  the  necessary  time  to  enlighten  ourselves. 

Mr.  Dunk.  I  will  simply  say  to  the  Senator,  that  I  aip  not  disposed  to  foree 
upon  the  Senate  a  vote  upon  the  propositions  submitted,  if  any  Senator  requires 
iune.  If)  however^  the  Court  is  pr^ared,  it  ooold  be  as  weU  done  now  as  to- 
moirow* 

BxHATOB  from  the  third  district  I  nnderstand  thai  the  questions  sabmhted 
by  the  Court  are  debateable,  and  the  questions  submitted  by  the  Managers  aife 
B«t  debateable.    That  is  the  ooastruction  as  I  understand  it. 
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The  pRESiDBKT  deeided  tbat  no  qnestion  whether  submitied  bj  the  Court  or 
hj  the  parties  was  debateable. 

Mr.  KsBD.  I  am  not  prepared  to  vote  upon  the  propositions  under  this  con- 
atruction  the  President  has  just  given  to  the  rule.  I  cannot  agree  upon  that 
comstruction  of  the  President,  when  he  says  the  resolutions  of  Mr.  Dunn  axe 
not  debateable.  For  the  purpose  of  having  time  for  consideration  upon  tbem, 
I  think  we  had  better  adjourn  until  to-morrow. 

President.  The  decision  I  have  made  is  important,  and  I  wish  a  decisioii 
made  upon  it.  If  an  appeal  is  to  be  taken,  it  would  be  well  to  do  so  now,  as 
I  would  like  to  have  it  settled  at  once. 

Senator  Lewis.  I  would  like  to  inquire  what  time  Senator  Wakelej  desires 
for  investigation.  If  the  object  is  to  put  off  the  trial  for  several  dajs,  I  go 
against  the  proposition. 

Senator  Stewart.  I  cannot,  myself,  see  the  use  of  an  adjournment.  The 
original  propositions  were  submitted  last  night,  and  the  Senator  might  bare 
had  time  between  then  and  this  to  have  come  to  a  conclusion  upon  them.  I 
apprehend,  if  we  should  aJjoum,  no  Senator  could  get  any  new  light;  the 
counsel  on  both  sides  have  already  submitted  to  the  Court  all  the  light  to 
which  the  Senators  could  probably  have  access.  I  apprehend  the  Senator  could 
not  be  better  prepared  to  vote  upon  ihese  propositions  to>morrow  than  now. 
Very  few  Senators  would  take  the  trouble  to  learn  farther  than  they  already 
know  this  morning. 

Senator  DuKir.  I  beg  leave  to  state  my  views  of  the  rale.  The  verbiage  is 
very  simple.  The  question  is  whether  the  proposition  now  submitted  by  the 
Senator  from  Walworth,  or  one  that  is  based  upon  the  proposition  of  one  of 
the  parties  and  that  cacthot  be  separated  from  it,  is  debatable  ?  Now  I  think 
these  propositions  are  important  for  the  accused  and  we  should  come  to  a  vote 
upon  them  without  varying  their  form,  and  with  this  view  of  coming  to  a 
direct  vote  upon  these  distinct  propositions,  I  varied  the  rule  and  submitted  the 
proposition  in  the  form  of  resolutions,  and  not  of  distinct  propositions,  origi- 
natmg  in  this  Court.  I  agree  that  all  propositions  originating  in  this  court  may 
be  discussed,  and  this  rule  does  not  apply  to  other  propositions.  But  when 
originated  by  either  of  these  parties  this  rule  does  prevail  and  govern,  and 
the  proposition  is  not  debatable.  If  any  time  is  needed  by  any  Senator,  if 
any  member  of  the  Court  says  he  wishes  time,  I  will  withdraw  the  proposition 
for  the  present 

Senator  Whittlesey.  I  hope  the  Senator  will  not  withdraw  the  proposition. 

Senator  Caret.  The  senate  have  been  proceeding  for  some  time  in  direct 
violation  of  a  rule  of  the  Court,  and  the  decision  of  the  President  I  rise  to  a 
call  of  order. 

Senator  Dunn.    I  withdraw  my  proposition. 

Then  came  up  Mr.  Wakeley's  resolution. 

Senator  Blair.  I  would  inquire  if  the  decision  of  the  Chair  decides  that 
that  proposition  is  not  debateable  ? 

President.    I  so  decide. 

Senator  Blair.  Before  that  proposition  is  put  then,  I  move  it  be  laid  upon 
the  table  till  to-morrow.  I  would  now  inquire  whether  that  proposition  to  ky 
upon  the  table  till  to-morrow  is  debatable  ? 

Frxsident.    It  is  not,  sir. '         ^ 
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Senator  Blaik.  That  bring  the  decision,  I  would  appeal  from  the  decisioB 
of  the  chair. 

Senator  Stswart,    I  would  inquire  whether  the  proposition  to  appeal  is 
debafteable  before  the  court  t 

Pbxsidbnt.  I  should  think  it  was  not  debateal)1d  during  the  trial  of  the 
impaachment. 

Senator  Dumr.  I  would  ask  the  Senator  from  Walworth  if  he  bad  not 
bettor  designatd  aome  time  to  which  to  adjourn  f 

Senator  Wakxlxt.  I  thought  the  proposition  better  in  the  form  in  which 
it  was  introdoeed,  that  when  tSe  eouit  was  ready  to  rote  it  would  so  inform  the 
respondent  and  managers,  and  then  proceed.  If  it  is  thought  the  proposition 
had  better  be  modifi^  as  to  tinae,  1  would  saj  until  half  past  two  this  after- 
moen. 

Senator  GAfthiT.  I  would  inquire,  if  the  Senator  antieipates  the  proceedings 
to  be  suspended  during  that  time  ? 

Senator  Wakslxt.  The  Court  could  either  adjourn,  or  continue  in  session 
till  the  decision  of  these  propositions. 

The  vote  was  now  taken  upon  Mr.  Wakeley*s  resolution,  as  follows: 

Besolved,  That  the  Oourt  will  take  time  until  half-past  2  oVlock,  this  after- 
noon, to  deliberate  on  the  propositions  submitted  by  the  Counsel  of  the  Hes- 
pondent,  and  when  ready  to  pronounce  its  decision,  will  advise  the  Assembly 
and  the  Respondent  thereof^ 

And  adopted — IS  to  11. 

Senator  Oarst.  Since  we  hare  postponed  the  proposition  for  the  purpose 
of  consultation,  we  must  stay  here,  I  suppose,  and  go  it  on  consultation. 

Another  Senator  did  not  think  so,  and  moved  an  adjournment  of  the  senate, 
which  prevailed* 

AFTXRNOOir  SE8SI0K. 

Hr.  Dunn.  In  order  to  give  distinctness  to  the  propositions  offered  by  the 
counsel  for  the  defence^  I  will  offer  the  resolutions  which  I  introduced  and 
withdrew  this  morning. 

The  vote  was  now  taken  upon  the  first  resolution  of  Mr.  Dunn,  and  it  was 
adopted  unanimously. 

The  Court  then  voted  upon  the  second  proposition,  and  adopted  it,  19  to  5. 

Mr.  Sandbrs.  The  Sergeant-at- Arras  has  returned  the  attachment  that  was 
issued  against  witnesses,  and  in  relation  to  one  witness  he  makes  the  following 
return : 

*^  I  also  served  this  writ  on  Albert  Smith,  who  refused  to  obey  the  same,  and 
threatened  that  in  case  1  persisted  in  the  attachment,  that  he  would  by  virtue 
of  his  authority  as  Justice  of  the  Peace  of  the  county  of  Milwaukee,  Wiscon- 
sin, imprison  me  foi  contempt  of  his  court ;  in  view  of  which  said  threats,  and 
in  view  of  this  writ  extending  to  some  thirty  other  persoi^  on  some  of  whom 
the  same  had  been  served,  I  deemed  it  prudent  for  me  to  avoid  a  confli9t  with 
the  said  Albert  Smith,  and  consequently  he  is  not  present 

JOHN  L.  SWE^NEY^ 
*Jna#  14,1853.  '  Assistant  Sergeant-at-Arms." 
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diction  betweeo  tkis  Coart  and  the  Court  of  Milwaukee;  and  in  oidteioaet^f^ 
the  point,  w^  now  ttiake  tke  foUow^  WoMoft : 

Tne  ttanagere  of  the  Assembly  move  the  Cofui  tp iMfiean  «litt writ:  <^ 
altaehment  agdjnst  Albert  S«aitb,  a  witeesft  i}ai)F  4ubpw«id  to  atl^eod  tbi» 
Court)  on  the  part  of  the  prosecution 

Mr.  KvowLTOK.  Before  thiit  motioa  is.pul^  jur,  I  irowld  submit  a  0Hitter'.for 
the  consideration  of  the  Courts  It  is  a maltiit  of  aome  isipeMaiiee,  ayid  mMf 
jkvoid  the  neoe^j  of  aeoding  an  atias  wrM*qf.  attaobmeot  I  ba?e  le^w^cd 
a  cop  J  of  the  testimeny  taben  befoxe  tbe  Cocqqaittee  of  Mauafera  apid  BPff 
before  this  Court  The  Comipittee  baa  sot  been  ioclinad  to  grant  it  W«  Jnom 
request  the  Court  to  fuiniab  ua  a  copy  of  tiiat  teatknoiiy.  It  is  very  auft^nai 
to  ua  to  have  it,  in  order  to  dispose  of  this  case  properly  and  speedily.  We«v^ 
entitled  to  it  and  we  therefore  ad^  that  there  latt  oevtaiA  paita  of  tbtit  tesd- 
mony,  that  witnesses  would  swear  to  if  herei  that  we  migbt  ftdnit  without'  nt 

auiring  the  personal  presence  of  the  witnesi.    At  all  eventa^  we  are  entitled  to 
bie  examination  of  that  teatimony  to  aid  preperly  to  asbnait  our  deHenoi^ 

Mr.  Abkold.  Fotlowing  the  suggestion  of  my  assodale  and  in  innaediate' 
idatipn  to  bis  motion,  I  wish  to  say,  that  I  had  an  interview  with  Mr.  Smith 
in  Milwaukee,  and  be  expressed  the  very  great  ineonvenisnce  to  wbirii  it  yrwdi 
Bttbject  bim  to  attend  this  doart  I  think  he  told  me  abo  that  be  bad:  paraonallj 
written  or  spoken  to  the  Managers,  requesting,  if  it  would  ba  posmble,  td  taW 
his  testimony  before  the  Committee,  instead  of  his  personal  preeence.  I  told 
bim  if  I  eotdd  examina  bis  testimosy  before  the  Managers,  and  if  it  waaaooept* 
able  to  us  I  would  accept  of  that  arrangement* 

Mr.  Sji5DBRB.  Mr.  Smith  made  the  suggestion  to  me,  that  be  would  like 
to  have  his  testimony  taken  before  the  Committee  of  the  AssemUy  uaed  in  tb» 
trial  of  this  cause,  without  obliging  his  personal  attendance.  I  do  not  remem- 
ber that  I  made  any  reply  to  him ;  but^  on  conaultation,  we  came  to  the  con- 
clusion that  we  could  not  with  propriety  use  the  testimony  taken  before  the  In- 
vestigating Committee  of  the  Assembly  in  the  trial  of  the  cause.  And  I  do  not 
see  tne  propriety  of  submitting  a  copy  of  the  testimony  to  the  Respondent^ 
for  the  reason  Unit  it  is  a  very  unusual  mode  of  procedure.  It  is  not  customary 
for  prosecutors  to  hand  over  their  preliminary  testimony  to  the  defendant 
That  testimony  relating,  as  some  of  it  does,  to  the  charges,  and  some  of  it  not, 
we  came  to  the  conclusion  that  we  could  not  with  propriety  submit  it  to  the 
gentlemen  for  consideration.  Hence,  we  are  obliged  to  take  the  ordinary  eourse 
in  sach  a  case,  and  move  for  an  attachment 

Mr.  KsrowLTOK,  on  part  of  the  defence,  then  submitted  the  following  motion : 

In  the  matter  of  tbe  impeachment  of  Levi  Hubbell,  &a: 

And*  now  cotiies  the  Respondent,  Levi  Hubbell,  by  his  attorneys,  Arnold 

&  Enowlton,  and  moves  this  Hpn*  Court  to  make  an  order  requiring  and  di- 

leeting  the  Committee  of  Managers  of  the  Hon.  Affiembly  to  furnish  to  tbe  said 

Be^ondenti  or  to  his  attorneys,  a  copy  of  the  testimony  taken  and  preserved 

by  uie  Committee  of  the  said  Assembly,  by  that  Hon.  body  appointed  tq, 

and  who  did  take  the  said  testhnonr  as  the  basis  of  the  sdd  Articles  of  Im- 

peaebment    The  order  is  aiiked  for  in  order  that  the  Respondent  niay  be 

oaabled  to  preparlr  make  Ua  defence. 

ARNOLD  &  KlFOWIiT««i'v ' 

Of  Cwtrael/or  ReipondenL 
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Mr.  Rtav.  In  addition  to  what  has  been  already  observed  to  the  Court  bj 
<»6  of  the  Managers,  I  must  say,  that  although  we  conceive  the  reasons  he 
stated  why  these  motions  could  not  prevail  are  sufficient,  yet  there  are  other 
reaaon&  The  Managers  understand  the  testimony  to  be  in  their  possession  under 
a  itill  existing  injunction  of  secrecy.  Another  reason  which  stnke  sme  forcibly 
is  this:  In  the  testimony  there  is  a  great  deal  upon  which  no  charge  has  been 
founded,  and  I  think  there  are  obvious  reasons  why  that  testimony  ought  not 
to  be  submitted  to  the  other  side.  If  the  Court  please,  I  read  yesterday  from 
the  authorities  that  a  Court  of  Impeachment  is,  as  to  its  rules,  to  be  conducted 
according  to  common  law,  as  far  as  it  can  conform  to  common  law,  and  in  view 
of  this  motion,  if  the  defendant,  in  an  ordinary  suit,  should  move  that  the 
District  Attorney  should  furnish  him  the  testimony  taken  in  the  grand  jury 
room,  it  would  be  parallel  to  this  motion.  I  do  not  know  but  such  motions 
have  been  granted,  but  I  never  heard  of  them.  I  never  saw  propositions  of  this 
kind  prevail,  and  their  prayer  granted. 

I  think  we  would  be  authorized,  if  that  motion  is  to  be  carried,  to  move  an 
amendment  to  it  that  the  defence  should  submit  the  minutes  of  their  testimony 
and  grounds  of  defense  to  us.  If  we  are  to  submit  to  them  the  foundation  of 
oar  case,  they  ought  to  submit  to  us  the  foundation  of  their  case.  These,  to  be 
sare,  are  the  minutes  of  testimony,  but  they  are  no  more  so  than  the  minutea 
of  testimony  taken  in  the  grand  jury  room,  for  the  foundation  of  an  indict* 
meoL 

Another  reason  is  this,  if  the  Court  please.  I  pretend  to  know  very  little  of 
parliamentary  usage.  It  is  here  I  suppose  my  misfortune;  but  I  can  pretend 
to  know  very  little  of  it  But  it  strikes  me  forcibly  that,  inasmuch  as  the  As- 
sembly, the  constitutional  body  to  prefer  impeachments^  as  voted  upon  and 
settled  this  afternoon  by  this  Court,  have  presented  these  articles  and  epecifica- 
tioDS  of  impeachments,  it  would  be  inquiring  into  the  grounds  on  which  they 
hare  acted,  to  require  the  testimony  which  was  taken  before  them  to  be  pra- 
seoted.  I  have  read  within  these  last  few  days,  several  cases  of  impeachment 
in  which  the  Courts  examined  several  sorts  of  evidence  before  them ;  and  in 
one  instance  a  petition  of  the  citizens  to  the  House  was  the  foundation  on  which 
the  House  impeached  a  Judge  before  the  Senate.  It  is  in  the  sole  discretioa 
of  the  House,  on  what  ground  to  proceed.  I  do  not  think  the  Court  in  this 
instance  have  a  wish  to  look  behind  the  articles  of  impeachment.  For  these 
reasons,  sir,  I  think  the  motion  on  the  part  of  the  defense  ought  not  to  prevail, 

Mr.  Arnold.  I  do  not  know  that  I  have  anything  to  say  particularly,  in 
reply  to  counsel  fer  the  Managers^  any  farther  than  to  justify  our  own  conauet; 
and  lest  it  should  appear  to  the  Court  that  we  have  made  a  very  unusual 
motion,  and  one  that  we  could  not  ourselves  expect  to  have  granted,  allow  me 
to  say  I  do  not  appreciate  the  precise  similarity  of  this  proceeding  to  that  of 
an  indictment  found  by  a  grand  jury.  There  are  well  known  reasons  why  an 
ordinary  Court  should  refuse  an  application  of  the  defendant  to  authorize  him 
to  get  access  to  the  testimony  taken  before  the  grand  jury.  In  the  first  place^ 
it  might  provide  the  means  for  the  defendant  to  escape.  In  the  second  place^ 
if  be  should  be  permitted  to  know  the  witnesses^  he  might  entice  or  spirit  them 
away.    Very  obvious  reasons  strike  the  mind  of  every  person  why  such  an  ap* 

E"  ation  in  such  a  case  should  not  be  granted.   But  this  is  not  such  a  case.    It 
been  generally  known  all  over  this  State,  who  the  witnesses  are^  who  were 
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subpoenaed  to  appear  before  tbat  cororaittee.  Their  labors  have  been  spread 
before  the  world,  but  we  have  not  been  apprized  what  the  testimony  of  these 
witnesses  was;  and  not  knowing  how  far  we  might  wish  to  send  for  witnesses 
ourselves,  we  take  this  course  in  order  to  arrive  at  that  result.  The  conduct 
of  a  Judge,  who  has  been  in  office  for  several  years,  must  have  extended  itself 
all  through  thje  country ;  and  it  might  disclose  itself  through  this  testimony^ 
that  a  witness  in  STew  York,  or  Maine,  or  New  Orleans,  might  be  necessary  to 
explain  that  testimony.  I  know  not  to  what  result  the  gentleman's  reading 
has  led  him,  as  to  the  impropriety  of  what  we  here  ask  for,  but  I  can  tell  him 
if  he  has  read  the  trial  of  Judge  Peck,  he  must  have  found  that  when  the 
complamt  against  him  was,  by  order  of  the  House,  sent  to  a  committee  of  in- 
Teetigation,  he  was  at  once  notified  of  it,  and  had  the  privilege  of  cross-exam- 
ining all  witnesses,  that  he  might  thus  be  at  the  outset  apprized  of  the  proceed- 
ings held  against  him,  and  afforded  an  opportunity  of  knowing  what  they 
were — in  other  words  that,  being  ahigh  officer  of  th(3  government,  he  might 
have  a  fair  chance  to  defend  himself.    That  is  all  we  ask  here. 

The  defence  recalled  Mr.  George  B.  Smith. 

Mr.  Knowlton  asked — At  the  time  the  jury  rendered  the  verdict  against 
Haney,  was  there  any  recommendation  by  that  court  to  that  jury  ? 

Mr.  Rtan.  The  verdict  is  here,  and  in  record  in  the  court.  We  object  to 
any  oral  testimony  to  explain  it. 

Mr.  Knowltok.  During  the  progress  of  that  trial,  and  in  your  eonversations 
with  the  Judge,  to  which  you  alluded  yesterday,  did  you  discover  any  conduct 
in  him  that  satisfied  you  that  he  was  acting  from  improper  motives,  or  from  a 
disposition  to  do  what  be  thought  was  right  ? 

Mr.  Ryan.  I  apprehend  that  how  far  the  judge  was  actuated  by  improper 
motives,  rests  in  the  judgment  of  this  Senate,  and  not  for  the  witness  to  state. 
If  the  witness  answers  this  question,  it  is  really  taking  the  prerogatives  of  the 
court  and  assuming  it  himself. 

Mr.  Knowlton.  I  only  wish  the  witness  to  state  whether  in  point  of  fact 
the  conduct  of  the  judge  was  such  as  to  actuate  him  to  do  other  than  what  was 
right,  and  if  so,  to  ascertain  what  that  conduct  was,  that  the  court  may  prop- 
erly judge  of  it 

The  Senate,  by  vote,  refused  to  allow  the  witness  to  reply  to  the  question. 

William  Sanderson  was  now  sworn  and  examined  by  Mr.  Ryan,  upon  the 
first  Article. 

Mr*  Sanderson.  I  reside  in  the  city  of  Milwaukee,  and  have  resided  there 
some  coniderable  time.  I  have  known  Judge  Hubbell  a  year  certainly,  perhaps 
longer.  I  have  known  him  by  sight  a  long  time.  I  know  there  was  a  case  m 
the  circuit  court  of  Milwaukee  county,  in  which  Comstock,  Chase  and  others, 
and  myself  were  defendants.  I  believe  I  made  the  affidavit  upon  which  the 
attachment  was  executed  in  that  cause. 

Mr.  Ryan.  Will  you  explain  to  tlie  Court  what  your  interest  in  the  suit  was, 
and  how  you  came  to  make  this  affidavit  for  an  attachment,  in  a  case  where 
you  were  a  defendant  yourself? 

Answer.  Mr.  Cicero  Comstock,  Leander  Comstock,  Reuben  Chase  and 
niysel^  were  partners  in  the  produce  and  mill  business.  We  became  jointly 
indebted  by  having  drawn  upon  the  house  of  Theodore  Perry  <fe  Co.,  to  quite 
a  large  amount,  and  in  the  summer  of  1851,  the  Comstocks  purchased  out  the 
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interest  of  Mr.  Chase  and  assumed  the  liabilities  ef  the  whole  concern.  Thef 
800Q  after  purchased  out  my  interest  and  anumed  all  liabilities  and  aj;reed  to 
psj  whatever  we  were  liable  for,  and  paj  me  whatever  waa  my  due  on  setttiig 
up  the  concern.  A  short  time  after  this  took  place,  thej  made  an  assignment, 
and  in  the  assignment  preferred  some  creditors,  excluding  Perry  dc  Co.,  for 
which  debt  Chase  and  myself  were  jointly  liable.  A  suit  was  brought  t» 
hold  the  property  of  Cicero  and  Leander  Comsteck  which  they  had  assigned, 
and  it  was  my  interest  that  the  debt  should  be  paid  out  of  that  property.  I  saw 
and  had  an  interview  with  Judge  Hubbell  on  the  subject  of  that  suit  soon 
after  it  was  eommenoed.  I  saw  him  here  in  Madison.  I  do  not  know  whether 
he  was  holding  court  here  at  the  time.  I  did  not  cpme  here  expressly  to  se» 
him,  though  I  might  have  thought  about  it  when  I  came  here.  When  I  first 
saw  him  I  think  I  asked  him  if  I  might  see  him  a  few  moments;  or,  if  he 
would  be  at  leisure  soon.  He  was  at  the  time  in  company  and  in  conver- 
sation with  some  gentlemen,  and  J  think  he  said  he  would  b*)  at  leisure  about 
12  o*ck)ck.  I  saw  him  at  12  o^clock  at  his  room,  but  scmbo  persons  were  pre- 
sent   I  called  a  second  time,  however;  he  was  then  in  his  room  alone. 

Q.  Did  you  speak  to  him  of  the  suit  of  Perry  against  Comstook  ? 

A.  I  said  there  was  such  a  suit  in  his  court. 

Q.  Did  you  state  to  him  what  the  nature  of  the  suit  was? 

A.  How  much  in  detail  I  spoke  of  it,  I  don't  remember.  I  told  him  it  waa 
a  suit  brought  by  attachment,  and  I  might  have  spoken  of  some  other  facts 
connected  with  it. 

Q.  Did  you  mention  to  him  the  assignment  of  the  Comstocks  ? 

A.  Well,  I  might  have  done  so. 

Q.  Did  Judge  Hubbell  express  any  opinion  to  you ;  and  if  so,  what  was 
that  opinion  upon  the  facts  you  stated  to  him  as  to  the  merits  of  the  suit,  and 
as  to  the  facts  involved  in  the  assignment  and  suit? 

A.  I  think  the  Judge  said,  to  sustain  the  attachment  under  our  statute,  re* 
quired  strong  evidence. 

Q.  Did  ho  say  anything  about  presumptive  evidence  of  fraud  ? 

A.  Well,  I  oould  not  pretend  to  attempt  to  say,  for  I  might  not  hit  it  I 
think  he  said  he  never  had  a  suit  of  that  kind  in  his  court  since  the  statute  waa 
enacted,  and  that  if  the  suit  came  before  him,  he  would  do  justice  to  the  par- 
ties concerned.  The  conversation  was  short;  and  I  declare  I  don't  remember 
any  thing  more  that  was  said. 

Q.  Did  Judge  Hubbell  express  any  opinion  as  to  the  effect  which  the  facts 
you  mentioned  to  him  involved,  as  to  the  effect  of  proving  them? 

A.  No,  sir,  he  did  not. 

Q.  Did  he  say  any  thing  to  you  about  these  facts  being  presumptive  evi- 
dence of  fraud,  but  liable  to  be  explained  ? 

A.  I  do  not  now  remember.     He  might,  or  he  might  not 

Q.  Did  you  state  any  thing  to  him  about  the  position  or  character  of  the 
Comstocks  m  the  city  of  Milwaukee,  and  the  effect  that  position  might  have  on 
the  suit? 

A.  I  believe  I  did.  I  stated  something  like  this,  according  to  the  best  of  my 
recollection — that  the  defendants  in  the  ease  had  formerly  resided  in  the  city 
and  bore  an  excellent  character ;  or  something  of  that  nature.  I  think  the 
Judge  said  to  me,  in  that  conversation,  that  if  there  was  firaud  in  the  case^ 
when  we  came  to  the  proof  he  would  be  able  to  detect  it 
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Q.  Did  he  say  any  thing  as  to  how  strong  a  case  the  plaintiflb  nsxiat  make  out ! 

A.  No,  sir;  he  said  it  was  necessary  to  make  out  a  strong  case.  I  do  not 
pretend  to  give  his  words. 

Q.  Did  you  state  to  him  that  there  was  any  difference  of  opinion  between 
the  counsel  for  the  plaintiffii  in  regard  to  the  regularity  or  validity  with  which 
that  suit  was  commenced?     A.  No,  sir;  nothing  wlntever. 

Q.  Nothing  whatever,  Mr.  Sanderson  ? 

A.  No,  sir;  nothing.  To  answer  your  former  question — ^in  justioe  to  myself 
1  should  say  I  knew  there  was  a  difference  among  the  lawyers  as  to  the  proceed- 
ings. I  did  state  to  Judge  Hubbell  how  the  suit  was  commenced.  I  did  it  as 
well  as  I  knew  how*— to  get  upon  the  scent  as  nearly  as  possible,  as  to  whethw 
it  was  commenced  right  or  wrong.  I  merely  stated  the  fact  how  the  suit  was 
commenced.  I  did  not  state  the  facts  upon  which  the  difference  of  opinioa 
between  the  counsel  was  founded.  I  stated  to  Judge  Hubbell  that  the  suit 
was  commenoed  by  attachment,  and  that  there  was  a  summons  issued  against 
Mr.  Simmonds  and  myself.  Then  the  Judge  gave  me  no  definite  opinion 
about  it 

Q.  Mr.  Sanderson,  will  you  recollect  yourself  and  state  whether  Judge 
Hubbell  did  tell  you  whether  that  was  right  or  wrong  ? 

A.  I  think  he  gave  no  opinion  as  to  the  coiTectness  of  this  procedure  only 
itt  this  general  way  that  I  now  speak  of. 

Q.  Had  you  advised  with  any  one  before  coming  to  Madison,  as  to  lihe  pro- 
priety of  seeing  Judge  Hubbell  ? 

A.  I  won't  be  positive  about  that.  I  think  I  may  have  vpokem  to  one  of 
my  counsel  about  it 

Q.  Were  you  present  in  the  Circuit  Court  in  Milwaukee  county,  when  a  tra- 
verse was  tried  before  Judge  Hubbell  f 

A.  I  was,  and  heard  a  portion  of  his  decision  upon  it 

Q.  About  what  time  intervened  betwe^  the  submission  of  the  trial  and  the 
decision  ?     A.  Well,  some  little  time. 

Q.  Between  the  time  when  that  traverse  was  tried  before  Judge  Hubbdl  and 
the  time  it  was  decided,  did  you  pay  Judge  Hubbell  any  sum  of  money  on 
any  account? 

A.  Judge  Hubbell  solicited  of  me  the  loan  of  two  hundred  dollars  for  a 
short  time,  which  I  granted.  That  I  should  think  was  as  much  as  two  weeks, 
or  perhaps  a  little  more,  after  the  submission  of  the  question  to  him,  and  some 
little  time  before  the  decision.  To  give  an  explanation  of  that,  so  as  net  appear 
awkward  myself,  I  would  hke  to  preface  my  statement  of  that  with  a  remark. 
I  had  some  business  in  Buffalo  about  some  flour  which  I  had  shipped  down, 
and  wished  to  attend  to.  I  went  to  New  York  and  to  Buffalo  and  returned, 
and  the  question  had  not  yet  been  decided  in  court.  Immediately  after  my 
letum  from  New  York — I  think  the  next  morning — I  met  Judge  Hubbell 
coming-out  of  the  dining  room  at  the  **•  States" — I  boarded  there,  my  family 
being  East  that  summer.  When  I  met  the  Judge,  I  shook  hands  with  him  and 
asked  him  if  he  had  made  up  his  mind  about  that  suit  yet  He  said  he  had ; 
and  if  I  would  go  up  to  court  about  such  a  day,  I  would  hear  him  deliver  his 
opinion.  Well,  I  said,  if  yon  have  made  up  your  mind  about  it,  have  you  any 
objeedoQ  to  let  me  know  what  it  is.  Well,  he  said,  he  did  not  know  as  he  had 
any  objection ;  and  he  then  told  me  that  he  had  made  up  his  mmd  to  sustahi 
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tbe  attaehmeni;  aad  that  the  eause  wae  of  mich  a  naturQ  that  he  to  d^idad. 
Upon  which  I  aaid  I  was  very  grateful,  under  the  cireumstanoes  of  the  cane  in 
which  I  was  placed — it  got  me  out  of  a  had  snap.  Shortly  after  this  eonyer- 
sation  he  said  to  me  that  he  wished  to  borrow  of  xx\e  a  oouple  of  hundred  dollare ; 
that  he  had  a  ton  at  the  **  States"  who  was  some  expense  to  hinii  and  he  also 
had  to  pay  his  schooling ;  and  if  I  could  lend  him  that  sum  for  a  short  time»  it 
would  suit  him  very  much.  I  said  I  could  do  so  just  as  well  as  not,  and  handed 
him  the  monev. 

m 

Q.  How  long  after  the  dining-room  conversation  was  it  that  you  loaded  him 
the  money  ? 

A.  I  dosnot  exactly  vsoolleci  It  might  have  been  two  mornings  after  ihis 
conversation. 

Q.  What  18  your  recollection  about  its  being  the  same  day  \ 

A.  Wdl,  it  might  have  been  the  same  day ;  I  think,  perhaps,  it  was  the 
same  day? 

Q.  AboHt  how  many  hours  after,  on  the  same  day  I 

A.  It  was  about  that  time. 

^  Was  it  in  the  same  intetriew  ? 

A.  It  might  have  been  connected  with  the  conversation  at  the  time* 

Q.  Is  it  not  within  your  recollection  as  to  being  positively  at  the  same  inter- 
view?    A.  It  was  soon  after,  at  least 

Q.  Well,  what  is  your  recollection  as  to  its  being  in  the  same  interview  t 

A.  Well,  it  was  either  then,  or  soon  afterwards. 

Q.  Yon  have  not  given  me  any  answer  as  to  whether  it  was  at  the  saoie  ii- 
tendew  ?    A«  If  I  should  say  it  was,  I  might  be  mistaken. 

Q.  Mr.  Sanderson,  will  you  answer  me  whether  you  have  any  reooUecfcioni 
and  if  any,  what  it  is,  as  to  its  being  at  the  same  interview  9 

A.  Lwould  not  now  wish  to  state  about  it  without  seme  farther  refiectioa 
upon  the  matter.  Perhaps  in  a  few  moments  I  might  be  able  to  state  exactly 
what  I  remember  about  it. 

Q.  When  you  were  at  New  York  at  thai  time  you  speak  o(  did  you  see  Mr. 
Penyf    A.  I  did. 

Q.  Did  you  communicate  to  Mr.  Peny  what  the  result  of  the  attachment  suit 
would  be,  and  the  decision  of  the  traverse  f 

A.  No,  sir,  I  did  not  communicate  what  the  result  would  be.  I  told  him 
what  I  thought  it  would  be.    I  gave  him  my  opinion  about  it 

Q.  When  you  gave  the  money  to  Judge  Hubbell,  did  you  give  it  when  you 
were  asked  for  it,  or  did  you  procure  it  ?    A.  I  procured  it  soon  after. 

Q.  Did  he  say  anything  about  repaying  it  ? 

A.  He  said  he  would  pay  it  in  a  short  time.  There  was  no  spedfic  time 
fixed. — There  was  no  voucher  given  and  none  required.  I  den't  know  but 
the  Judge  offered  lo  give  me  something  for  it;  but  I  know  I  took  none. 

Q.  In  what  account  did  you  charge  that  money  t 

A.  I  did  not  charge  it  then.  I  merely  kept  a  memorandum  of  it.  After  a 
while  I  credited  it  to  cash  and  charged  it  to  Theodore  Perry  &;  Co.,  the  plain- 
tifis  in  the  suit. 

Q.  Did  you  comaubicate  to  Theodore  Perry  the  fact  of  having  charged  that 
two  hundr^  dollars  to  him? 

A.    I  dunk  I  did  after  I  charged  it.    It  was  9ome  two  or  three  weeks  be- 
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fore  I  charged  it  I  went  to  New  York  Hgtdn,  and  whether  it  was  after  I 
retarned  the  second  time  that  1  charged  it,  I  do  not  now  rentember;  but  I  think 
it  was  before  I  went  the  second  time.  That  second  time  was  before  Septem- 
ber of  that  yean  I  saw  Theodore  Perry  that  time.  I  retiuned  to  Milwaukee 
about  the  latter  part  of  August,  or  the  middle  of  August,  or  last  of  July.  I 
declare  I  can*t  exactly  remember;  perhaps  it  was  the  middle  of  August  It 
was  WiUi  in  forty  days  of  that  time. 

Q.  Did  you  then  meet  Judge  Hubbell. 

A.  No^  sir,  he  had  not  yet  returned  from  the  East.  I  met  him  soon  after  his 
return,  at  the  "  States,"  and  he  said  to  me  that  he  was  in  funds  and  was  pre- 
pared to  return  me  that  money.  At  that  time  I  had  charged  tbeamoney  over 
to  Mr.  Perry.  I  said  to  him  then  that  there  was  no  matter  about  it,  and  said 
something  from  which  he  might  infer  that  I  intended  to  give  it  to  him ;  which, 
indeed,  I  had  made  up  ray  mind  to  do.  He  said  that  if  I  wished  to  make  him 
a  present  of  it,  he  should  not  accept  it  as  such.  I  said  that  then  I  would  con- 
sider it  a  loan,  and  when  I  wanted  it  I  would  call  for  it  The  mo«oy  was  not 
then  paid. 

Q.  How  long  aft»r  that  was  it  that  you  had  another  interview  on  the  sub- 
ject of  that  money  ?     A.  I  do  not  remember. 

Q.  VVel),  about  how  long?    A.  I  cannot  say  exactly. 

Q.  How  did  the  interview  come  about  when  you  did  meet  him  again? 

A.  I  found  a  note  in  the  post  office  from  Judge  Hubbell  to  me,  about  the 
money,  I  called  on  him  at  his  room.  The  same  day  that  I  received  the  note, 
I  was  riding  down  street.  Judge  Hubbell  called  me  into  his  room.  I  think 
that  was  previous  to  my  receiving  the  note.  He  said  he  wished  to  pay  me  baok 
•that  money. 

Q.  Had  you  at  that  time  any  conversation  with  Judge  Hubbell  in  relation 
tocharges  aboutbeing-pi'eterred  in  the  legislature  against  him  ?    A.  I  think  noL 

Q.  Do  you  mean  to  say,  that  in  that  interview,  in  relation  to  the  payment 
of  the  money,  that  there  was  no  coversation  about  charges  being  preferred 
in  the  legislature  against  Judge  Hubbell  ?     A.  I  do  not  remember  I 

Q.  Well,  Mr.  Sanderson,  I  wish  you  would  remember. 

A.  I  think  I  had  heard  of  some  charges  against  him. 

Q.  Well,  sir,  was  there  no  conversation  between  you  and  Judge  Hubbell  at 
that  interview,  in  relation  to  the  probability  of  charges  being  made  against  him  ? 

A.  Well,  I  would  wish  to  state  just  as  I  think  about  it,  but  I  do  not  now 
remember  that  any  thing  was  said  about  charges. 

Q.  Did  you  state  at  that  time,  that  any  charge  had  been  made  against  you 
about  that  two  hundred  dollars  ?     A.  I  did  not 

Q.  What  to<jk  place  at  that  interview  ? 

A.  I  think  the  judge  asked  me  if  I  had  rei^eived  his  note.  I  told  him  I  had 
not  He  said  he  had  sent  me  one  to  the  post  ofHco,  becaase  he  wished  to  see 
me,  and  pay  back  that  two  hundred  dollars.  I  think  I  said  then,  no  matter 
about  it  at  all.  He  said,  very  well — he  wished  to  pay  it;  and  I  think  he  did 
go  out  of  the  room,  and  soon  returned,  saying  that  the  pei-sonwas  out  whom 
he  expected  to  see,  or  something  of  that  kind.  I  know  that  I  told  him  that 
when  I  wanted  the  money  I  would  call  on  him — and  said,  that  whenever  I 
should  get  into  a  tight  place,  I  should  know  that  I  had  a  place  where  I  could 
tome  and  get  two  hundred  dollars.     He  gave  me  a  note  for  it,  payable  on 
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<]emaiid.  That  was  after  the  conrersation  I  had  with  him  in  the  ^  Staies.'* 
It  was  after  his  holding  court  in  Waukesha  county.  It  was  after  I  had  heard 
there  was  a  talk  about  charg;es  being  preferred  against  him. 

Q.  Do  you  mean  to  state,  upon  your  oath,  that  prior  to  that  conversation,  and 
his  giTing  you  a  note,  no  mention  had  been  made  between  you  that  charges 
had  been,  or  were  about  to  be  preferred  agaihst  him  ? 

A.  No,  sir,  I  do  not  mean  to  state  any  such  thing.  I  mean  to  state  that  I 
hare  no  recollection  of  any  thing  being  stated. 

Q.  Prior  to  that,  had  you  heard  that  transaction  of  two  hundred  dollars 
charged  as  a  transaction  of  bribery  ? 

A.  Now  I  remember;  I  think  I  did  hear  it  charged  while  the  suit  was  in 
progress^  that  I  had  corrupted  Judge  Hubbell ;  I  did  not  hear  that  charge  as 
bribery. 

Q.  Well,  now,  since  your  memory  is  refreshed,  prior  to  that  inteniew,  had 
yon  not  an  interview  with  Judge  Hubbell  in  regard  to  charges  being  preferred 
against  him  ? 

A.  I  do  not  now  remember  of  having  an  interview  with  Judge  Hubbell 
after  the  conversation  I  had  with  him  in  September,  and  the  one  I  had  with 
him  at  the  time  I  received  the  note. 

Q.  Do  you  not  remember,  Mr.  Sanderson,  in  the  very  conversation  when  you 
receired  the  note,  that  there  was  something  said  about  a  prospect  of  charges 
being  preferred  against  him  ?     A.  I  de  not  remember. 

Q.  Have  you  never  stated  it  so,  Mr.  Sanderson  ? 

A.  It  is  possible  that  I  have;  but,  I  declare,  I  do  not  now  remember. 

Q.  How  long  did  that  note  remain  in  your  possession  f 

A.  Well,  on  my  examination  before  the  Committee,  I  was  of  the  opinion 
that  the  second  interview  I  had  with  the  Judge — that  is,  the  one  immediately 
after  he  gave  me  his  note,  was  after  the  Court  convened.  Circumstances  have 
transpired  since,  which  make  me  wish  to  date  that  interview  back.  I  wish  to 
correct  my  testimony  as  to  time.  He  sent  for  me  again,  and  wished  to  see  me 
in  his  room.  I  could  not  state  whether  charges  had  been  preferred  in  the 
Legislature  at  that  time. 

Q.  Do  you  recollect  saying  when  you  were  examined  before  the  Committee, 
that  at  that  time  Mr.  Wilson  had  come  out  to  make  charges  ? 

A.  I  do  not  remember.  I  had  heard  for  some  time  that  the  subject  matter, 
«r  something  connected  with  this  suit,  or  some  Ruit  in  which  I  was  interested, 
was  to  be  one  subject  of  the  charges.  That  inteniew  took  place  after  the  first 
of  October,  I  do  not  know  whether  it  was  after  November.  I  was  examined 
before  the  Committee  of  the  House  last  winter;  that  was  soon  after  the  trans- 
action. 

Q.  Was  not  your  memory  fresher  as  to  dates  then  than  now? 

A.  If  the  thing  was  in  my  mind,  I  could  remember  it  then  or  now.  I  would 
only  slate  this,  that  it  was  before  the  meeting  of  the  Legislature  a  ^hort  time. 
I  remember  that  a  gentleman  on  one  Sunday  evening,  advised  me  that  there 
were  charges  to  be  preferred  against  Judge  Hubbell ;  tliat  Mr.  Wilson  and  others 
Lad  gone  on  to  Madison  to  prefer  charges;  and  said  that  this  suit  or  something 
in  connection  with  it  was  a  thing  on  which  they  were  making  a  great  deal  of 
noise^  and  he  wanted  to  know  what  there  was  about  it.  That  gentleman  told 
me,  that  Sunday  evening,  that  Wilson  was  about  to  prefer  charges ;  the  L^s- 
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latnre  convened  tbe  Wednesday  following,  and  l^fore  that  conversation  with 
this  gentleman,  I  had  the  conversation  with  Judge  Hubhell.  It  might  have 
been  a  week  before  that;  that  makes  the  interview  some  ten  days  before  the 
meeting  of  the  Legislature. 

Q.  How  did  that  interview  copae  about,  who  sought  it? 

A.  Judge  Hubbell  It  took  place  in  his  room  in  the  United  States  Hotel  in 
Milwaukee.  No  one  was  present  but  myself  and  the  Judge.  He  stated  that 
be  was  in  funds  and  wished  to  take  up  that  little  note. 

Q.  Was  there  any  conversation  at  that  interview,  as  to  charges  preferred  or 
about  to  be  preferred  against  the  Judge  ?    A.  I  do  not  now  remember. 

Q.  Well,  now  Mr.  Sanderson,  I  wish  you  would  remember;  and  by  way  of 
refreshing  your  recollection,  I  will  ask  you  whether  you  asked  Judge  Hubbell 
to  think  over  your  conversations  and  refresh  your  memory  ?  Do  you  reooUect 
that  you  told  him  that  you  had  been  accused  of  bribing  him  ? 

A.  I  do  not  remember  of  saying  any  such  thing. 

Q.  Are  you  able  to  say  that  you  never  said  such  thing? 

A.  I  am  able  to  say  that  I  don't  remember  making  any  such  remark  at  that 
thne. 

Q.  Will  you  state  that  no  conversation  about  charges  occurred  at  that  inter- 
fiew  9    A.  I  do  not  remember,  I  was  there  but  a  short  time. 

Q.  Mr.  Sanderson,  what  did  take  place  between  you  ? 

A.  I  think  the  Judge  said  something  like  this — ^he  wished  to  take  np  that 
note  and  pay  back  that  money.  I  know  I  said  nothing  in  relation  to  the 
moaey  at  all,  I  received  the  money  from  him  and  said  nothing  about  it  I 
gave  him  up  the  note,  and,  in  going  out  of  the  room,  I  left  the  money  on  the 
ehair  I  sat  in,  in  Judge  Hubbell's  room.  At  the  time  I  was  examined  before 
the  committee  that  transaction  remained  in  the  same  state.  I  believe,  if  I 
renaember  rightly,  that  I  stated  before  the  committee,  that  I  had  not  seen 
Judge  Hubbell  since  I  left  the  money.  On  reflection,  and  thinking  of  it  after- 
wards, I  remembered,  and  will  now  state,  that  I  saw  Judge  Hubbell  in  Mr. 
Arnold's  office  afterwards,  on  a  Sunday  afternoon.  The  Judge  came  in  and 
I  went  immediately  out  I  think  Mr.  Arnold  told  me  that  the  Judge  had 
wished  to  see  me. 

Q.  Had  you  had,  prior  to  the  examination  before  the  committee,  any  farther 
cenversation  with  the  Judge  in  regard  to  that  money  ? 

A.  On  receiving  the  information  from  this  gentleman  from  the  country,  I 
went  up  to  see  Judge  Hubbell.  I  believe  that  there  was  some  company  in  the 
Judge's  room  at  the  time.  I  think  I  did  not  go  into  the  room.  The  Judge 
cam  out  into  the  hall.    There  was  something  said  about  the  money. 

Q.  Have  you  conversed  with  Judge  Hubbell  upon  the  transaction  since  the 
examination  before  the  committee?     A.  I  think  I  have. 

Q.  Did  you  not  have  a  conversation  with  him  veiy  soon  after  you  returned 
to  Milwaukee  from  being  examined  ? 

A.  I  think  when  I  returned  the  Judge  was  in  the  cars  and  came  and  sat 
down  by  me.  I  have  conversed  with  him  frequently  since,  but  not  in  relation 
to  this  matter.  It  so  happened  that  when  I  came  here  at  this  time  the  Ame- 
rican House  was  full,  and  Mr.  Sadd  went  out  with  me  to  hunt  up  board,  and 
I  found  board  where  the  Judge  stops.  Since  I  have  been  there  we  have  had 
conversation  in  relation  to  this  suit  among  other  things. 
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Q.  Did  joa  go  home  to  Milwaukee  about  Saturday  last?    A.  I  did. 

Q.  Win  you  tell  me  whether  your  busineBs  in  Milwaukee  had  any  Teferen<;e 
te  ikoB  trial  ?    A.  Not  the  most  distant. 

Q.  Tou  have  now  had  time  to  reflect  whether  the  borrowing  the  money 
was  in  the  same  interview  in  which  the  decision  in  your  suit  was  announced  to 
youf 

A.  I  wish  to  state  it  distinctly  and  plainly,  I  think  it  was  at  that  eonversa- 
^,  or  during  that  interview,  but  I  won't  be  positive  about  it. 

Q.  When  you  were  examined  before  the  committee  was  your  memory 
fresher  than  now  ? 

A.  I  think  things  would  be  fresher  upon  my  mind.  I  know  this  thing,  that 
at  the  time  of  my  examination  before  the  committee,  after-  my  testimony  waa 
taken  down  and  read  over  to  me,  I  thought  it  was  a  hard  kind  of  a  yarn  grow- 
ing out  of  the  facts.  I  thought  that  the  thing  was  so  construed  and  prevari- 
cated that  I  thought  it  was  not  correct.  I  signed  it  for  the  single  reason 
that  I  had  stated  it ;  and  yet  the  thing  read  different  from  what  my  own  tes- 
timony seemed  to  be,  and  not  as  I  stated  it. 

Q,  What  amount  was  involved  in  that  suit  ? 

A.  Over  twenty-one  thousand  dollars. 

Q.  When  you  let  Judge  Hubbell  have  the  money,  did  you  intend  it  as  a 
loan  or  a  gift? 

A  At  ^t  time  I  don't  know  what  my  thoughts  were  about  it.  I  concluded 
afterwards,  however,  to  make  a  gift  of  it  to  him.  I  know  I  had  thought,  that 
onee  the  jadge  had  sustained  the  attachment  I  would  give  it  to  him. 

Q.  When  you  saw  Theodore  Perry  in  New  York,  did  you  propose  to  him 
to  make  any  present  to  Judge  Hubbell  ? 

A.  I  think  I  had  already  made  the  present ;  however,  I  don't  know  that  a 
word  passed  between  us  about  making  bim  a  present  I  think  this  matter,  that 
when  I  waa  in  New  York  the  first  time,  I  did  intimate  to  Mr.  Perry  the  propriety 
of  making  the  Judges  or  his  wife  who  was  to  be,  a  present 

CroM-^xamination, — ^Mr.  Arnold.  I  propose  to  put  a  few  questions  to  the 
witness.  I  can  hardly  call  it  a  cross-examination,  because  he  has  already  been 
cross-examined,  which  is  a  very  unusual  course. 

Q.  When  you  met  Judge  Hubbell  here  in  Madison  last  winter,  did  you  meet 
kiffl  at  a  barber-shop  or  coming  out  of  a  barber-shop  ? 

A.  I  met  hhn  in  company  with  some  gentlemen ;  I  think  it  was  in  the 
psrk.  At  that  time  I  sought  the  interview  with  him.  In  that  conversation  I 
think  I  asked  him  at  what  time  my  suit  woald  come  on,  and  whether  he  would 
try  it  in  the  fore  part  or  latter  part  of  the  term. 

Q.  Was  that  the  commencement  of  your  conversation  ? 

A  I  declare,  my  memory  about  those  little  matters  is  very  faint  There  waa 
soiae  little  conversation  between  us.  The  Court  was  iu  session  and  I  wished  to 
We  the  suit  tried,  so  as  to  pay  attention  to  a  large  quantity  of  flour  that  I 
wanted  to  ship.  I  do  not  know  that  Judge  Hubbell  knew  any  thing  about  my 
suit  He  asked  me  what  the  suit  was  about,  and  said  that  he  had  seen  such 
a  Bait  on  the  docket  I  went  on  and  stated  that  the  suit  was  commenced  by 
an  affidavit  and  those  papers  that  were  issued.  The  summons  was  in  the  writ 
itself.  Judge  Hubbell  replied  that  it  was  an  attachttvetrt  suit  I  told  him 
that  that  suit  woi^  have  to  be  tried  before  him,  and  that  he  would  have  to 
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pass  on  the  eridence,  whether  an  attachment  would  be  sustained  or  not,  and 
that  the  traverse  of  the  affidavit  would  have  to  be  tried  bj  or  before  him.  He 
said  that  since  the  law  had  been  changed  there  had  not  been  any  trial  on  that 
point  There  was  a  remark  made  to  the  effect  that  he  would  try  it  and  decide 
it  according  to  the  evidence.  The  meaning  was  this,  that  he  would  do  justice 
between  the  parties,  and  that  he  would  find  judgment  for  whichever  party 
was  right 

Q.  In  that  conversation  did  he  promise  you  or  give  you  to  understand  that 
he  would  decide  either  that  that  suit  was  rightly  brought  or  that  hd  would  de- 
cide it  according  to  its  merits  in  your  favor  I 

A.  No,  sir,  he  gave  me  no  intimation  from  which  I  could  draw  such  a  con- 
clusion. I  did  not  enter  into  the  merits  of  the  case  to  him.  I  thought  of 
course  it  would  be  an  improper  thing.  I  did  not  talk  in  relation  to  the  parti- 
culars of  the  case.  From  that  time  till  the  hearing  of  the  traverse,  I  do  not 
think  I  had  any  conversation  with  him  about  the  merits  of  the  case.  Indeed, 
no  conversation  with  him  at  all  in  relation  to  it 

Q.  At  the  tiial  of  the  suit,  and  on  the  occasion  of  your  interview  with  him, 
which  you  mentioned,  and  up  to  the  time  the  money  was  loaned,  did  you  have 
an^  conversation  with  him,  in  which  he  made  any  assurances  to  you  of  how  he 
should  decide  that  suit  ? 

A.  I  think  that  on  the  evening  afler  this  suit  was  argued,  I  took  tea  at  the 
*'  States."  The  Judge  and  others  were  at  the  table.  There  was  some  general 
conversation  then  in  rdation  to  the  suit  I  think  the  Judge  made  some  remarks 
about  it  but  in  what  words  I  do  not  remember.  There  was  a  remark  dropped, 
however,  from  which  I  inferred  a  favorable  view  to  the  suit;  but  there  wall  no 
assurance  whatever.  Whatever  was  stated  was  stated  in  the  presence  of  all  pre- 
sent; it  was  at  a  public  table  in  a  public  hotel.  I  do  not  recollect  the  day  of  the 
month  when  the  decision  was  made  in  open  court.  It  was  the  day  before  you 
(Mr.  Arnold)  went  to  Baltimore.  I  was  in  court  and  heard  part  of  the  deciaion. 
In  my  conversation  with  bim  when  he  stited  that  he  had  decided  to  sustain 
the  attachment  he  said  that  the  proofs  in  the  case  were  stronger  than  he  had 
thought  on  examination.  I  know  that  I  expressed  myself  under  feelings  of 
friendship  and  esteem  for  him  very  strongly,  situated  as  I  was  in  the  matter. 
And  he  replied  that  I  had  nothing  to  thank  him  for,  he  had  done  his  duty, 
and  was  sorry  such  things  should  take  place  in  any  city,  referring  to  transac- 
tions that  had  been  disclosed  on  the  trial.  It  was  then,  at  the  end  of  that  inter- 
view, that  he  solicited  the  loan  of  that  money.  I  think  I  did  not  give  him  the 
money  at  that  time  but  afterwards,  indeed  whether  I  handed  him  the  money, 
or  not,  I  don't  remember, 

Q.  From  any  thing  that  passed  between  you  at  that  conversation,  had  Judge 
Hubbell  any  reason  to  regard  that  otherwise  than  a  loan ! 

Mr.  Ryan.  I  think,  Mr.  President,  the  Court  is  a  better  judge  of  that  than 
the  witness. 

Mr.  Arnold.  I  can  put  the  question  in  a  better  form.  At  the  time  you 
gave  the  money  to  the  Judge,  did  he  reci  ive  it  as  a  bribe,  as  a  gifl,  or  as  a  loan  ? 

Mr.  Evan.  I  object  to  that  form  of  the  question;  also,  of  all  that  took  place 
at  that  interview — the  Court  will  be  a  better  judge  than  the  witness. 

Senator  Dunn  introduced  four  questions  in  writing : 

lit  Did  Judge  Hubbell  ask  you  for  the  money  as  a  loan  or  as  a  gift! 
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A.  I  would  like  to  state  the  fact  as  it  ie,  for  the  benefit  of  ail  ooncemed.  I 
had  paid  couaael  1,200  dollars,  and  if  I  could  hare  thought  any  such  result 
could  have  been  obtained,  I  should  not  have  paid  so  much  to  counsel.  Judge 
Hubbell  borrowed  the  sum  of  me  as  a  loan,  and  expecting  it  to  be  paid. 

2nd.  Did  he  ever  propose  to  you  that  you  should  give  him  $200  ? 

A.  He  never  proposed  to  me  any  thing  of  the  kind. 

3d.  Was  the  loan  made  belbre  or  after  the  decision  of  the  cause,  referred  to 
him  was  announced  as  you  have  testified  ? 

A.  It  was  after  the  Judge  had  told  me  what  his  decision  was  in  the  case,  but 
before  the  announcement  was  made  in  the  court,  and  after  this  particular  con- 
versation. 

4th.  Did  you  leave  the  money  in  the  chair,  as  testified  by  you,  by  any  cenni- 
vance  or  consent  of  Judge  Hubbell. 

A.  I  left  it  there  out  of  my  own  wish  and  will. 

Mr.  Arnold.  I  am  obliged  to  the  honorable  member  of  the  Court,  he  has 
saved  me  several  questions.  Had  you  expressed  in  the  progress  of  that  suit,  that 
in  case  he  decided  it  in  your  favor,  you  would  make  hhrn  or  his  wife  a  present  ? 

A.  I  did  state,  I  think  to  yon,  that  I  was  intending  to  do  so.  I  stated 
that  I  was  about  to  give  the  lady  he  was  going  to  marry  a  gold  watch.  Mr. 
Arnold  said  to  me 

Mr.  Rtan.  I  object  to  what  Mr.  Arnold  said.  Though  I  presum'e  he  said 
all  that  was  right  and  proper  upon  the'  subject,  I  object  to  testimony  upon 
it  here. 

Q.  Did  you  ever  communicate  that  design  to  the  Judge  before,  the  decision 
of  the  case  ?     A.  Not  at  all. 

Q.  Did  you,  in  fact,  intend  at  the  time  you  loaned  him  the  money,  to  con- 
vert it  yourself  into  a  gift? 

A.  I  won^t  say  now  just  what  I  did  think  about  it.  I  know  after  a  while 
I  did  intend  to  let  it  remain  as  it  was,  and  never  ask  him  for  the  money.  I 
knew  that  the  Judge  was  about  to  be  married.  His  salary  was  small.  The 
sum  involved  in  my  affair  was  large.  I  got  out  of  a  tight  place,  and  was  very 
willing  to  pay  something  for  it 

Q.  You  stated,  in  answer  to  Mr.  Ryan,  that  you  had  some  fault  to  find  with 
the  naanner  in  which  your  testimony  was  taken  down  by  the  commitlce.  Did 
Ton  mean  to  say  any  thing  more  than  this,  that  it  was  taken  down  without  giving 
yoa  an  opportunity  to  explain  ? 

A  There  were  no  explanations  taken  down.  The  questions  were  not  put 
down  with  the  answers,  and  I  declare  in  looking  at  the  thing  after  it  was 
stated,  it  seemed  to  me  that  it  was  untrue.  Seeing  that  it  was  taken  down  and 
written  as  it  was,  I  thoagbt  it  was  an  unfair  account  of  the  transaction.  That 
is  the  way  I  looked  at  it,  and  I  believe  I  so  stated  to  one  of  the  committee.  I 
think  I  said  it  made  a  hard  story  out  of  nothing  at  all. 

Q.  Do  you  recollect  of  any  occasion  in  which  you  had  conversation  with 
Judge  Hubbell  about  charges  being  preferred  against  him  except  in  the  pre- 
sence of  the  gentlemen  to  whom  you  have  alluded  f 

A.  YetBf  the  conversation  was  more  particularly  between  those  other  men 
than  between  the  Judge  and  myself.  I  think  this  other  gentleman  came  out 
to  Madison,  with  the  intention  of  attending  the  Legislature.  I  do  not  remembar 
previous  to  that  conversation  any  convei'sation  about  charges  b^ing  preferred. 
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Senator  Stswart,  sabrnktod  the  foUowiog  qaeitiona:  first,  WiMre  wjb  the 
Judge  at  the  time  yoa  left  the  monej  in  the  chair? 

A.  Well,  I  could  show  the  Court  the  position  the  Judge  oeeupied,  and  that 
I  occupied,  veiy  nearly.  With  this  gentleman  (Mr.  Knowlton)  aitting  as  he  does 
before  me,  the  Judge  was  writing  when  I  went  into  hie  back  room ;  he  occu- 
pied nearly  the  position  to  me  that  this  genteman  does*  He  turned  round  from 
Ikis  desk,  shook  hands  with  me,  said  excuse  me  from  rising,  or  something  of 
that  kind  and  then  said  that  he  wished  to  pay  me  the  money.  I  laid  my  hat 
down  en  the  sofa  or  lounge  and  sat  down  in  a  ehair,  nearly  back  of  him.  After 
he  paid  me  the  money,  when  I  went  out,  I  picked  up  my  hat,  passed  the  chair 
I  had  been  sitting  in  and  laid  the  money  down  in  it  as  I  passed. 

Mr.  Stbwabt  now  withdrew  his  second  question,  '   ^ 

Senator  Lewis  submitted  the  folbwing  question: 

Was  the  money  left  with  his  knowledge  or  consent  t 

A.  It  was  not  with  his  consent  Whether  it  was  with  his  knowledge,  whe- 
ther he  saw  me  or  not,  i  do  not  certainly  know,  but  from  the  position  he  occu- 
pied, I  do  not  think  he  could  have  seen  me  leaTe  it  f 

A  Senator.  The  witness  says  the  Judge  did  not  see  him  leare  the  money, 
that  is  not  answering  whether  it  was  with  the  Judge's  knowledge. 

WiTiTBSs.  I  think  he  had  no  means  of  knowing,  and  I  think  he  did  not 
knew  that  I  left.it 

jDireel  Szaminaii^n  remoMd. — Q.  Was  your  testimony  before  the  committee 
taken  by  one  member  of  it  f    A.  I  do  not  recollect. 

Q.  Was  the  testimony  read  over  to  you  f 

A.  Yes,  sir,  and  it  was  corrected  in  one  particular  point. 

Q.  Was  it  not  corrected  in  all  points  in  which  you  asked  to  hare  it  eorreoted. 

A.  Ko,  sir,  or,  at  least,  I  do  not  know  that  I  asked  any  more  than  this  parti- 
cular correction. 

Q.  At  the  time  you  signed  your  testimony,  or  before  you  signed,  did  yoo 
make  any  objection  to  it  mat  you  had  not  obviated  by  correction  ? 

A.  I  had  stated,  and  it  was  in  my  own  mind  immediately  afterwards,  and 
always  was,  that  the  way  and  manner  in  which  the  testimony  was  taken  and 
put  down,  was  not  exactly  fair. 

Q.  Now,  had  you  made  to  the  committee  any  objection  which  was  not  obvia- 
ted by  correction  made  at  your  own  request  bcjfore  you  signed  the  testimony  t 

A.  I  do  not  know  that  I  made  any  particular  objection. 

Q.  Did  you  make  in  the  committee  room  any  objection  t 

A.  I  made  the  objection  that  it  was  a  queer  way,  the  way  in  which  the 
witness  was  examined.  I  think  I  stated  that  to  one  of  the  committee,  in  the 
committee  room,  or  something  of  that  nature.  They  were  dealing  with  a 
gentleman's  character;  I  said  a  man  should  be  cautious  how  he  proceeded. 

Q.  Was  it  not  this — ^that  all  men  were  liable  to  err.  and  you  wanted  that  com- 
mittee not  to  be  bard  with  Judge  Hubbell  ? 

A.  I  think  I  stated  something  like  that,  or  that  a  man  might  be  imprudent. 
I  said  that  in  general  terms,  and  feeling  so  I  objected  to  the  way  and  manner 
in  which  it  was  done.  As  to  the  writing  you  took  down,  it  was  taken  down 
perhaps  es  I  stated  it,  but  4he  mamner  tn  oonntooliion  with  it  was  net*i9tated. 
IHie  answers  were  ody  a  portion  of  what  I  said  without  any  question  to  dtem. 
As  for  instance,  I  remember  one  thing  patticularly.    The  question  was  asked 
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if  I  went  to  Kew  Yoric,  and  if  I  taw  Hr.  Perry  there;  it  was  put  down  that 
I  went  to  Kew  York  and  saw  Mr.  Perry.  Well,  now  I  did  not  go  to  New 
York  io  eee  Mr.  Perrj. 

Q.  After  yon  returned  to  Milwaukee  from  Madiaon,  you  say  that  Judge  Hub- 
bell  gare  you  no  nnderatanding  as  to  the  result  of  that  case.  Did  you  not  express 
yoniself  with  greater  eonfidence  as  to  the  result  of  that  suit  after  that  than 
before!     Ax  I  do  not  remember  that  I  did;  perhaps  I  did. 

Q.  Mr.  Sanderson,  will  you  tell  me,  if  you  {4ease,  whether  you  did  not  express 
yourself  as  to  the  result  of  that  suit  with  greater  confidence  after  that? 

A.  Well,  pechape  I  did  have  greater  confidence  and  so  express  myself,  but 
not  altogether  because  of  my  interview  with  Judge  Hubbell.  When  I  returned 
I  foaod  addressed  to  me  two  or  three  letters,  one  from  Washington  county, 
and  from  here  at  Madison,  and  they  gave  me  greater  confidence;  they  related 
to  some  lands  that  Mr.  Comstock  had  transferred,  and  that  and  my  inter^'iew 
with  Judge  Hubbell,  altogether,  gave  me  greater  confidence  as  to  the  result. 

Q.  Did  you  not  state  that  a  great  part  of  your  greater  confidence  was  be- 
cause of  your  interview  with  Judge  Hubbell  ? 

A.  I  stated  thi^  Judge  Hubbell  would  decide  the  case  as  it  should  be  decided, 
and  that  I  was  not  afraid  to  leave  it  in  his  hands. 

Q.  At  the  interview  between  you  and  Judge  Hubbell,  when  he  repaid  you 
the  money,  have  you  testified  that  you  and  he  had  conversation  together  touch- 
mg  that  transaction  ? 

A.  I  think  we  had  oonreisations  after  that  transaction.  We  had  conversation 
at  different  times  about  it,  and  about  notices  in  the  papers  concerning  it;  and 
he  asked  me  at  one  conversation,  if  you  (I )  had  been  subpoenaed  out  before 
that  fishing  committee.  I  think  we  had  no  conversation  at  that  time  about  my 
having  been  accused  of  bribery.  'J'he  chair  m  which  I  laid  the  money  was  four 
or  ax  feet  fix>m  the  Judee ;  he  was  ia  the  larger  of  his  rooms  at  bis  desk,  and 
not  in  the  outer  narrow  room.  The  desk  stood  against  the  south  wall,  and 
the  door  by  which  I  entered  the  room  was  behind  him.  It  was  in  the  United 
States  Hotel — as  I  understand  it,  it  was  where  Judge  Hubbell  inhabited  at  that 
time — room  letter  H,  I  think.  We  were  still  conversing  as  I  lefl  the  room ;  I  bid 
him  good  day.  I  was  standing  up,  and  shook  hands  with  him ;  I  had  the 
money  in  my  left  hand,  and  as  I  went  out,  I  left  it  in  the  chair;  I  did  not 
obserre  which  way  the  Judge  was  looking  when  I  left  it;  I  was  with  him  not 
to  exceed  five  or  ten  minutes;  I  did  not  oount  that  money  when  I  got  nor 
when  I  lefl  it  It  was  in  bank  bills.  I  had  some  time  before  heard  of  charges 
being  preferred  against  Judge  Hubbell.  I  had  not  beard  the  Judge  converse 
about  the  prospect  of  charges  being  preferred  against  him  before  tliat  time.  I 
cannot  state  any  thing  about  the  banks  from  which  the  bills  were  issued,  or 
whether  the  money  was  current  or  uncurrent.  I  made  no  examination  of  the 
money  whatever,  only  to  receive  it 

Senator  Allxn  asked  the  following  questions:    1st  Had  he  any  knowledge 
of  your  intention  to  make  him  or  his  lady  a  present? 

A.  So  Car  as  my  knowledge  extends  I  know  that  he  did  not  have  any  such 
knowledge. 

Q.  2nd.  Did  you  call  upon  Judge  Hubbell  here  in  Madison,  for  the  express 
purpose,  and  for  none  other,  than  talking  with  him  about  your  suit  ? 

A.  The  leading  desire  was  to  talk  with  him  expressly  as  to  that  suit;  that 
was  the  reason  I  desured  this  interview. 
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Q.  3d.  ]>id  you,  at  any  dme  before  ho  took  up  the  note,  say  to  him,  that  jou 
intended  he  should  keep  the  money  as  a  gift  I 

A.  I,  at  no  time,  said  to  Judge  Hubbell,  in  so  many  words,  that  I  intended 
to  give  him  the  money.  I  did  state,  as  I  have  already  stated,  that  at  the  first 
conversation  I  had  with  him,  immediately  after  his  return  from  the  east,  I  did 
say  and  convey  something  from  which  he  inferred  that  I  intended  to  give  him 
the  money,  and  on  which  he  s^d  he  could  not  receive  it  as  a  gi%  and  that 
as  he  had  borrowed  it  he  must  pay  it.  I  said  to  him,  I  did  not  want  it  then, 
and  that  as  he  had  been  to  some  little  expense  in  getting  married,  he  might 
keep  it,  and  when  1  wanted  the  money  1  would  call  on  him  for  it,  and  then 
I  left  the  house  immediately. 

Cross  JSxammation  resumed, — Q.  When  you  received  the  bills,  were  they 
labelled  as  bank  bills  usually  are  ? 

A.  They  looked  like  bank  bills  JHst  come  from  the  bank,  measuring  about 
that  amount  of  money — $200.  I  did  not  count  them,  there  might  have  been 
more;  but  I  should  think  as  there  was  two  hundred  dollars  marked  on  the  label, 
that  there  was  $200. 

Mr.  KsowLTON.  I  wish  you  to  state  distinctly,  whether,  according  to  the 
best  of  your  recollection,  you  ever  had  any  conversation  with  Judge  Hubbell 
in  relation  to  the  preferring  of  charges  against  him  until  the  time  you  mention, 
when  the  gentleman  informed  you  of  them  on  the  Sunday  before  the  conven- 
ing  of  the  Legislature. 

A.  Well,  I  do  not  know.    The  thing  started  about  that  time  considerablv. 

Mr.  Knowltov.     Yes,  but  previous  to  that  conversation,  how  was  itf 

A.  I  do  not  remember  having  any  eonversation  previous  to  that,  and  that 
was  after  I  left  the  money  in  the  chair;  I  am  really  sorry  I  did  not  take  the 
money  away.     I  now  feel  that  I  have  done  the  Judge  injustice. 

The  Court  here  adjourned  till  the  next  morning  (Wednesday.) 

EIGHTH  DAY. 

WfiDHESDAT,  June  15. 

MORNING    SESSION. 

Jonathan  Taylor  was  called  to  testify  on  the  first  specification  of  the  second 
article. 

I  reside  in  ililwaukee,  and  have  resided  there  since  1842.  I  have  been  ac- 
quainted with  Judge  Hubbell  some  six  or  eight  years.  Before  the  organization 
of  the  State  Government,  I  had  a  claim  or  suit  against  the  city  of  Milwaukee. 
My  attorneys  in  prosecuting  that  claim  or  suit,  were  Judge  Hubbell  and  Mr. 
Holliday.  That  suit  was  before  Judge  Whiton,  in  the  Bacine  County  Dis* 
triot  Court  The  suit  was  brought  by  Judge  Hubbell  and  was  decided  in  Mil- 
waukee County  by  Judge  Whiton.  There  was  an  application  for  a  roandamus, 
which  was  refused,  and  after  the  refusal  it  was  brought  into  Milwaukee  County 
and  decided.  That  second  suit  was  commenced  in  Milwaukee  County,  and  re- 
moved to  Racine  County ;  that  suit  went  into  judgment  about  the  latter  part 
of  December,  or  the  fore  part  of  January,  1851-2.  I  first  heard  from  Judge 
Hubbell  that  that  suit  had  gone  into  judgment;  I  heard  by  letter  (the  witness 
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prodaced  tbe  ktter.)  This  is  not  tbe  first  letter  I  received  on  the  subject.  There 
is  one  dated  December  25,  this  is  prior  to  that.  I  received  them  through  the 
Post  Office,    I  received  that  first  letter  in  1852. 

Mr.  Rtait.    I  asked  the  question  because  it  is  dated  inside  Jan.  3d,  1851. 

Witness.  I  know  the  Judge's  hand  writing;  these  letters  are  in  his  hand 
writing. 

Mr.  Arhold.    For  what  purpose  do  jou  efifer  these  letters? 

Mr.  Rtan.     Well,  as  a  part  of  the  history  of  these  specifications. 

Mr.  Ariyold.  I  am  unable  to  perceive  any  bearing  that  they  can  possibly 
have  upon  the  first  specification.  At  all  events  we  object  to  the  letters  being 
received  as  testimony. 

Mr.  Rtah.  The  first  specification  charges  that — (Mr.  R.  read  the  1st  speci- 
fication of  article  2d.)  That  is  the  specification.  We  prove  by  the  witness, 
Jonathan  Taylor,  that  prior  to  the  organization  of  the  State  Government,  and 
prior  to  the  time  that  Judge  Hubbell  was  upon  the  bench,  that  a  suit  was  com- 
menced in  the  city  of  Milwaukee  and  removed  to  the  County  of  Racine.  We 
prove  that  the  first  knowledge  of  his  decision  in  the  case  was  communicated  to 
him  by  Jadge  Hubbell.  He  says  he  received  that  knowledge  by  letter  and 
produced  the  letters.  I  cannot  very  well  explain  these  letters,  but  in  the  first 
pkce  we  offer  them  as  a  part  of  the  history  of  this  case,  and  of  tlie  assignment; 
and  secon'Ily,  because  these  letters  go  strongly  to  confirm  the  whole  idea  in  this 
sipedfication,  that  when  Judge  Hubbell  sat  upon  this  creditor's  bill  in  Milwau- 
kee County,  he  was  the  owner  of  it. 

Mr.  Arnold.  We  didn*t  object  to  the  introduction  of  these  letters,  because 
the  respondent  is  afraid  of  tlieir  exhibition,  but  simply  on  the  ground  of  imma- 
teriality. And  besides,  there  must  be  some  limit,  as  in  all  ether  judicial  proceed- 
iog^  fixed  to  the  scope  that  either  party  can  go  in  introducing  evidence.  This 
^)ecification  is  based  upon  the  assumption  that  a  judgment  has  been  obtained ; 
and  it  has  been  already  in  proof  that  it  was  rendered  and  when.  Now  the  whole 
proceeding  is  based  upon  ulterior  proceedings  upon  that  judgment,  and  that 
Judge  Hubbell  purchased  it,  and  afterwards  refused  an  order  to  dissolve  an 
injunction.  Now  I  ask  what  possible  bearing  can  the  letters,  written  by  Judge 
Hubbell  to  the  witness,  have,  to  make  out  that  specification.  They  have  proved 
that  the  witness  had  knowledge  of  it,  and  desired  that  knowledge  from  the  res* 
pendent  Now  the  duty  of  the  witness  is  to  go  on  and  show  that  the  respondent 
purchased  that  judgment  The  real  ground  of  objection  is,  however,  irane- 
diately.     A  member  of  the  Court  called  for  the  reading  of  the  letters. 

Mr.  Ryan.  The  reason  why  I  did  not  read  the  letters  was  out  of  delicacy 
to  the  Court,  while  the  objection  was  pending  against  them.  If  there  is  ho 
objeotion  I  will  read  them. 

Mr.  Dunn.  I  rise,  not  for  debating,  but  for  information.  As  I  understand 
the  rule,  when  a  question  arises  before  the  Court,  as  to  the  ability  or  disability 
•f  evidence,  that  it  be  submitted  to  the  Court  This  is  the  very  question  which 
is  submitted  to  the  Court,  and  inasmuch  as  we  know  nothing  of  the  contents 
of  these  letters  it  is  impossible  to  decide.  There  must  be  some  mode  oi  con- 
Teying  their  contents  to  the  minds  of  the  Court  I  suppose  there  is  no  danger 
in  reading  the  letters. 

Mr.  Arnold.  We  appreciate  very  fully  the  remarks  upon  the  questions 
nuaed  by  the  Hon.  Member.    We  felt  the  awkwardness  of  the  position  in  that 
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roBpeet  in  objecting  to  the  letters.  We  will  now  permit  them  to  be  raad  to  tbe 
Coiirt — but  not  to  be  read  aa  evidence — to  save  their  being  passed  round  firom 
hand  to  hand. 

Mr,  Rtan  read  the  letters,  as  follows: 

{Private.) 

Madisov,  Jan.  dd,  1851. 
My  dear  Sir, 

I  was  mistaken  in  the  form  of  the  judgment  which  Judge  Whiton  was  to 
pronounce,  and  his  absence  from  Madison  has  prevented  his  deciding  until 
yesterday. 

*  Last  evening  he  sent  to  Racine  a  judgment  in  your  favor  for  about  $1,060 
against  the  city  of  Milwaukee.  This  is  an  ordinary  judgment,  collectable  in 
money ;  and  you  are  not  bound  to  take  orders — it  includes  the  amount  of  or- 
ders not  issued  and  delivered  to  you,  wth  interest  from  1st  January,  1847 — 
according  to  the  award. 

Iwould  suggest  to  you,  that  you  should  assign  this  judgment  to  Henry  P. 
Hubbell,  or  William  Cook,  for  purposes  of  safety  to  yourself.  And  I  have 
written  te  the  clerk  of  court  at  Racine,  to  send  a  transcript  of  the  judgment 
to  H.  P.  Habbell,  with  whom  you  will  find  it,  when  it  arrives.  I  hope,  when 
this  judgment  is  collected,  you  will  bear  in  mind  my  old  account  for  services, 
(as  I  don^t  doubt  you  will.)  I  have  been  of  material  service  to  you  in  making^ 
explanations  to  Judge  Whiton  at  this  place. 

In  haste, 

Very  truly  yours. 
Post  marked  Madisoit.  L,  Hubbbll. 

'  Directed  to  Mr.  Joxathax  Tatlor, 

Milwaukee. 

Madison,  Dec.  25,  1851. 
Dear  Sir, 

I  have  just  seen  Judge  Whiton.  He  has  decided  your  case,  but  has  not 
transmitted  the  papers  to  Racine.  He  will  do  so,  within  a  few  days ;  and  if  at 
the  end  of  10  days— say  by  Christmas — you  send  to  the  clerk  of  the  court  of 
Racine  county,  he  will  send  you  an  exemplified  copy  of  the  judgment,  which 
you  can  serve  on  the  common  council — no, no — I  am  in  error;  the  court  directs 
a  writ  of  mandamus,  and  the  clerk  will  issueand  send  you  the  writ.  Perhaps, 
however,  the  common  council  will  issue  the  orders  to  you  when  they  know 
what  Judge  Whiton'a  decision  is^  without  waiting  for  the  wriL  I  think  they 
will. 

I  write  in  court,  and  in  haste.  There  is  a  bal.  of  the  ward  orders  due,  which, 
you  were  to  have  delivered  to  my  nephew.  I  wish  you  would  do  it  at  once^ 
agreeably  to  the  order. 

Yours  truly, 

Levi  Hubbxix. 

Pott  marked  Madison,  "Wis. 
16  Dec. 
Directed  Mr.  JoirATHAir  Tatlor, 

Milwaukee, 

YTisconsin. 
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The  rote  was  then  taken  upon  receiving  tbem  as  evidence,  and  decided  in 
the  negative.    Ayes,  10->~Noe8^  14. 

Mr.  Rtak  prooeeded  witk  the  examination. 

Q.  Mr.  Taylor,  did  you  execute  any  aaaignment  of  the  judgement  which, 
had  been  so  far  recovered  to  any  penon  before  the  return  of  Jodge  Uubbell 
fiom  MadiiOB  f 

A.  Tes,  sir,  to  Henry  P.  Hubbell,  who  is  the  same  Henry  P.  Hubbell  men- 
tioned in  the  letter. 

Q.  By,  or  upon  what  consideration,  did  you  execute  that  assignment  to  Henrj 
P.  Hubbell  f 

Mr«  Arnold.    For  what  purpose  is  the  question  asked? 

Mr.  Rtan.  Well,  as  a  part  of  the  history  of  the  whole  proceeding,  and  aa 
really  essential  to  the  proper  understanding  of  it 

}At.  Arnoid.  Mr.  President,  we  object  to  it,  and  I  will  state  the  objection 
in  a  single  word — it  is  that  it  is  immaterial.  This  specification  alleges  distinctly 
that  the  judgment  was  purchased  by  the  respondent,  and  was  assigned  to  Levi 
Blossom.  They  have  already  proven  by  the  witness,  that  before  Judge  HuIh 
bell  returned  to  Milwaukee  from  this  place,  he  had  assigned  the  judgment  to 
Henry  P.  Hubbell.  Now  I  am  at  a  loss  to  know  how  this  question  can  be 
material  after  having  shown  that  fact,  and  in  consideration  that  it  is  stated  here 
that  the  judgment  was  purchased  by  the  respondent  Now  what  does  thia 
court  wish  to  know  about  any  assignment  to  Henry  P.  Hubbell,  or  any  pur* 
chase  of  it  by  him  ?  Tho  allegation  is  that  it  was  purchased  and  procured 
to  be  assigned  to  Levi  Blossom ;  how  can  it  be  important  then  to  show  here  that 
assignment  to  Henry  P.  Hubbell  f 

Mr.  Ryan.  Mr.  President,  we  propose  to  show  the  ultimate  aasignment  of 
this  judgment,  upon  a  purchase  by  the  defendant,  to  Levi  Blossom  as  his  nom- 
inee and  trustee;  but  I  do  not  think  we  ought  to  be  cenined  to  the  mere  naked 
proof  of  that  fact  I  think  we  ought  to  be  allowed  to  prove  all  the  res  gefta 
which  surround  aad  precede  that  assignment,  and  which  tend  to  give  it  signi* 
ficance  and  to  explain  it  We  propose  to  show  that  before  the  return  of  Judge 
Hubbell  from  Madison,  and  while  he  was  still  at  Madison,  he  was  aiming  to 
procure  an  assignment  of  this  judgement  to  his  nominee,  and  that  upon  his're^ 
turn,  he  actually  made  a  bargain  for  the  purchase  of  the  judgement,  and  did 
purchase  it  But  I  humbly  apprehend,  Mr.  President,  that  all  the  antecedents 
showing  an  anxiety  on  the  part  of  the  Judge  to  get  the  control  of  this  judg- 
ment in  his  nominee,  is  pregnant  evidence  of  the  actual  purchase  of  it;  in  other 
words,  it  is  evidence  all  leading  to  the  purchase  of  the  judgment  by  himself* 
It  is  in  that  view  that  I  offer  it;  and  it  is,  in  the  judgment  of  these  Managers^ 
«  pregnant  part  of  the  case— essential  to  its  proper  underBtanding,  and  giving 
color  to  the  whole  of  it 

Mr.  ABHOLn.  In  relation  to  the  whole  proceeding  here  pending,  we  ingisti 
as  the  learned  counsel  said  yesterday,  that  we  are  to  be  governed  by  rules  of 
law.  We  must  not  make  one  accusation  and  prove  another,  even  though  that 
accusation  may  be  one  of  guilt  There  is  nothing  better  understood,  than  that 
the  common  rales  of  law  should  be  applied  here.  Now,  if  it  is  material  to 
be  allied  against  the  respondent,  that  there  was  any  thing  fi^udulent  or  cor- 
rupt in  his  proving  this  judgment  to  be  transferred  to  Henry  P.  Hubbell,  they 
mold  have  thus  iJleged;.  but  they  have  not  seen  fit  to  do  so.    They  have 
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a)]«g6cl  that  the  respondent  purchased  a  judgment  and  procured  its  assignment 
to  Levi  Blossom.  Now  that  is  the  poiot  tbej  should  establish ;  instead  of  which, 
I  might  almost  say,  they  have  shown  themselves  out  of  Court  bj  this  attempt 
to  show  this  assignment  to  Henry  P.  Hubbell.  I  hope  to  limit  them  to  the 
purchase  by  the  respondent,  of  the  witness. 

The  vote  was  then  taken  upon  receiving  the  question,  and  was  decided  in  the 
affirmmative.    Ayes  Id,  noes  5. 

Whereupon  the  witness  answered — I  assigned  it  to  Henry  P.  Hubbell,  upon 
the  suggestion  in  Judge  Hubbeirs  letter,  and  without  any  consideration.  About 
m  week  after  that,  and  some  time  between  the  tenth  and  twentieth  of  January, 
though  it  might  have  been  lator.  Judge  Hubbell  returned  from  Madison.  I 
was  down  to  Milwaukee  soon  after  his  return,  had  an  interview  with  him,  and 
talked  over  the  subject  of  the  judgment 

Q.  What  connection  of  Judge  Hubbell  was  Henry  P.  Hubbell  ? 

A.  I  understand  he  was  his  nephew.  I  do  not  exactly  know  his  business  re- 
lation with  him.  I  saw  him  in  his  office  some' times,  and  in  other  places.  I 
was  not  there  frequently.  After  the  Judge  and  I  talked  over  the  matter  awhile 
sbout  the  judgment,  the  amount  of  it,  and  so  on,  he  projx)sed  to  buy  the  judg. 
ment  of  me,  and  did  so.  I  do  not  think  that  there  was  any  other  person  present 
at  the  interview.  He  offered  me  seven  hundred  dollars  for  the  judgment  We 
finally  agreed  upon  eight  hundred.  The  judgment  was  for  one  thousand  and 
sixty  dollars.  He  thought  I  ought  to  pay  him  something  more  for  services 
than  I  thought  I  ought  to.  We  talked  that  over  for  awhile.  I  stated  about  how 
much  I  had  paid  him.  He  thought  it  not  so  much,  but  finally,  we  agreed  about 
it  He  thought  I  ought  to  allow  him  about  a  hundred  dollars  for  services-— 
that  would  make  nine  hundred  dollars  that  he  allowed  me  for  the  judgment 

Q.  How  was  the  odd  hundred  and  sixty  dollars,  or  so,  accounted  for  ? 

A.  Well,  he  thought  it  would  be  bome  time  Wore  he  could  get  the  money^ 
and  the  use  of  money  was  worth  something  at  that  time.  In  other  words,  that 
was  a  discount  on  the  judgment  He  gave  me  a  check  on  Alexander  Mitchell 
for  one  hundred  dollans  and  his  own  note,  payable  to  Robert  Duff,  or  bearer, 
for  seven  hundred  dollars.  I  think  the  check  was  drawn  in  the  same  way. 
Robert  Duff  was  my  brother-in-law.  The  note  was  made  payable  on  the  ninth 
cf  the  next  February.  The  Judge  drew  an  assignment  of  the  judgment  to  Levi 
Blossom,  which  I  executed.  It  was  drawn  and  executed  at  the  same  interview 
in  which  the  purchase  was  made.  Mr.  Blossom  was  not  present  I  had  never, 
«t  that  time,  any  negotiation  or  conversation  with  Mr.  Blo»iom  with  regard  to 
that  judgment;  and  1  have  no  means  of  knowing  that,  at  that  time,  Mr.  Blossom 
knew  any  thing  of  it,  or  even  that  there  was  such  a  judgment  I  do  not  know 
wJUKt  became  oif  the  assignment  to  Henry  P.  Hubbell.  It  was  never  acted  on 
to  my  knowledge.     I  have  never  seen  or  heard  of  it  tince. 

Q.  In  the  negotiation  and  conversation  between  you  and  Judge  Hubbell  for 
the  fmrchase  of  that  judgment,  was  that  assignment  of  Henry  P.  Hubbell 
apoken  of? 

A.  I  think  I  mentioned  it,  and  he  said  he  would  hand  it  to  me;  Henry  P, 
WW  mot  about  there.    I  never  thought  of  it  since,  and  never  got  it 

Mr.  Rtaf.  Mr.  President,  I  am  instructed  by  the  Managers  to  tay,  at  this 
stage  of  the  case,  that  having  explained  so  much  of  the  asiignnent,  and  for  the 
furpoee  of  doing  away  with  all  difficulty  in  regard  to  the  previous  assignmenty 
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we  propoie  to  ofkr  over  again  the  lettere  whkk  were  rejected  bj  the  Court  at 
a  former  stage  of  the  proceedings. 

Mr.  Arnold.     For  what  purpose? 

Mr.  Ktan.  I  just  stated  the  pui-pose  at  the  time  they  were  offered.  They 
might  have  been  prematurely  offered.  Indeed,  I  am  inclined  to  think  it  was 
premature.  The  court  could  not  see  the  relativeness  of  them  at  that  time,  as  I 
thought  I  oould,  and  as  I  think  they  now  do.  We  had  shown  ourselves  out  of 
court,  because  we  had  shown  the  amignment  to  Henry  P.  Hubbell.  For  the 
purpose  now  of  avoiding  all  difficulty  growing  out  of  the  previous  assignmentf 
we  propose  to  offer  these  letters.  The  witness  has  stated  that  it  was  executed 
to  Henry  P.  Hubbell,  and  was  executed  upon  the  suggestion  contained  in  tHtf 
judge's  letter.  That  letter  is  not  before  the  court  as  evidence. — In  order  to  ap^ 
ply  and  comprehend  the  testimony  of  the  witness  the  letter  must  be  before  the 
court.  It  is  significant  also,  beyond  that  to  the  offering  of  a  mere  formal  matter 
growing  out  of  the  negotiation — treating  that  assignment  as  a  nullity  and  pro- 
mising to  surrender  it.  Now  that  matter  cannot  be  fairly  of  eommett  hereafter 
unless  the  letter  containing  that  suggestion  is  before  the  court 

Mr.  AaNOLD.    The  objections  to  the  letter  are  withdrawn. 

Mr.  Rtan.  I  suppose,  then,  as  they  have  been  already  read,  they  OMy  be 
considered  as  evidence  in  court,  without  a  second  reading.  It  is  useless  to 
consume  time  for  that 

Q.  Mr.  Taylor,  where  did  you  next  see  Judge  Hubbell  upon  the  subject  .of 
that  judgment? 

A.  It  was  some  few  days  after,  in  his  room  at  the  "  States.''  Levi  Blossom 
wats  present 

Q.  Will  you  state  to  the  court  as  nearly  as  you  can  recollect,  what  took  place 
at  that  interview,  and  in  the  order  in  which  it  took  place? 

Mr.  Arnold.  You  limit  your  question  to  the  matter  of  tins  judgment,  do 
you  not' 

Mr.  RrAW.    Oh,  certainly,  I  wish  nothing  else. 

A.  Mr.  Blossom  and  Judge  Hubbell  were  together  when  I  came  there. 

Q.  How  did  you  come  to  meet  them  there  ? 

A.  I  do  not  recollect  at  this  time.  Mr.  Blossom  stated  that  he  had  referred 
the  judgment  to  the  common  council  for  settlement,  and  the  common  council 
had  rcferretl  it  to  the  finance  comcritteei  of  which  Mr.  Dnggett  was  chairman. 
He  had  reported  adversely  to  paying  the  judgment,  but  had  repoited  that  if 
Mr.  Blossom  would  come  and  settle  up,  if  any  thing  was  due  him  they  would 
pay  him.  They  bad  seven  htmdred  dollars  of  taxes  against  him  which  he  had 
refused  to  pay.  They  wanted  him  to  make  an  off-eet.  Mr.  Blossom  then  made 
a  su^estion.  He  spoke  in  this  way — **  Probably  you  had  better  assign  it  to 
some  person  else."  I  replied  I  had  no  interest  in  it — I  did  not  care  what  became 
of  it  The  Judge  however  said,  *'  let  it  remain  as  it  is."  Something  was  said, 
I  do  not  recollect  very  distinctly.  I  think,  however,  the  Judge  told  Mr.  Blossom 
to  send  to  Racine  tliat  afternoon  for  an  execution,  and  he  would  make  it  re- 
turnable on  Monday  so  as  to  get  the  money  of  the  treasurer  of  the  city  before 
the  funds  were  all  paid  out. 

Q.  Has  the  seven  hundred  note  been  paid  9 

A.  Yes,  Judge  Hubbell  paid  it  to  me.  He  paid  it  all  at  one  time,  about  the 
20th  of  May,  1852.   There  was  three  hundred  and  odd  dollars — ^a  little  OTer  or 
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draft  or  check  on  Alexander  Mitchell. 

Q.  Had  jou  before  that  time  called  upon  Judge  Hubbell  for  the  payment 
ofthenpte? 

A.  I  had  an  interview  ^ith  him  about  it.  He  said  it  win  a  hard  time  to 
raise  money,  and  he  could  not  let  me  have  it  then.  I  never  applied  to  him  for 
the  money  except  that  time.  I  afterwards  wrote  to  the  judge  in  refereooe  to 
some  orders.  I  received  a  reply  concerning  the  oxdeis  and  also  in  relation  to 
the  payment  of  the  money. 

Q.  Was  this  note  in  JiMige  HubbelFtf  hand-writing?    A.  Yes^  sir. 

Q.  I  see  it  is  not  post  marked.    How  did  you  receive  it? 

A.  Well,  I  do  not  recollect  whether  Mr.  Whitehead  handed  it  to  me,  or  whe- 
ther I  got  it  out  of  the  post  office^ 

Mr.  Rtak  read  the  letter,  as  follows : 

MiLWAucsE,  April  4,  1852. 
My  dear  Sir, 

I  am  exceedingly  sorry  I  cannot  comply  with  your  urgent  request.  As 
soon  as  the  city  bond  is  sold — (and  I  hope  it  will  be  within  10  days  to  2 
weeks)-^I  will  pay  up  the  note.  I  have  no  city  orders  within  my  control,  bat 
will  try  and  get  some — tho'  it  is  doubtful,  those  I  bought  of  Orton  being  all 
hypothecated. 

Truly  yours, 

Levi  Hubbkll. 
Mr.  Jonathan  Tatlor. 

Addressed  Mr.  Jokathait  Tatlor, 

Milwaukee. 

Q.  Had  you  any  eonversation  with  Judge  Hubbell  in  relation  to  the  bond 
which  has  been  mentioned  ? 

A.  Yes,  I  had  two  or  three  conversations  in  reference  to  it.  He  told  me  at 
one  time,  he  wanted  me  take  a  $500  bond  in  part  payment  of  the  note.  That, 
however,  was  before  the  note  became  due,  or  about  that  time.  That  interview 
was  at  his  office.  He  told  me  at  another,  time,  at  Gardiner's  Hall,  that  James 
H.  Rogers  had  offered  him  a  thousand  dollars  for  the  L  ond,  but  that  it  was  less 
than  it  was  worth,  and  he  would  not  sell  it  He  told  me  it  was  twelve  hun- 
dred dollars.  He  afterwards  told  me  he  had  sent  the  bond  £a&t,  by  Mr.  Alex- 
ander Mitchell,  to  be  negotiated.  He  said  if  it  liad  been  in  five  hundred 
dollars  bonds,  or  smaller  amounts,  it  would  have  sold  mor^  readily ;  but  being 
twelve  hundred  dollars,  it  was  more  difficult  to  dispose  o£  He  told  me  he  re- 
ceived the  bond  on  account  of  that  judgment 

Cross  JSzamnation.--^.  Mr.  Taylor,  how  long  have  you  been  acquainted 
with  Judge  Hubbell? 

A.  About  eight  or  nine  years— since  1844  or  1845.  I  knew  him  in  Mil- 
waukee, where  we  both  resided.  He  was  engaged  in  the  practice  of  the  law. 
I  became  quite  well  acquainted  with  him« 

Q.  Were  you  on  friendly  terms  with  him!     A.  Yes,  sir. 

Q.  Very  friendly  terms  f    A.  Yes,  sir. 

Q.' .  Waa  he  your  attorney  and  confidential  adviser  ? 

A.  He  waa.    When  I  first  became  acquainted  with  him,  Hubbell,  Finch  & 
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Ljnde  w«re  my  attorneys.   After  he  separated  from  Finch  and  Lynda,  he  eon- 
tinned  to  be  my  attorney  ap  to  the  tioie  that  be  was  elected  Judge. 
Q.  Until  what  period  did  you  continue  on  friendly  terms  ? 
A.  'Till  about  the  20th  of  May  last.    Indeed,  I  have  been  since,  'till  abont 
the  1st  of  July. 
Q.  Have  you  since  that  time  been  on  unfriendly  terms^  or  an  enemy  to  him? 
A.  Well,  I  don't  know  as  I  was  on  unfHendiy  terms,  or  an  enemy ;  he  did 
not  treat  me  right,  and  I  felt  indignant  at  it. 
Q.  Have  you  spoken  freely  and  frequently  against  him  since  that  time  ? 
A.  I  have  spoken,  now  and  then,  about  the  transaction  which  took  plaee 
between  him  and  and  me. 

Q.  Have  you  spoken  against  him  doce  the  measures  were  taken  to  impeach 
him,  in  connection  with  those  measures? 

A.  Only  in  reference  to  that  transaction  which  offended  me. 
Q.  Have  you  not  in  public  places^  and  in  the  presence  of  divers  persons^  not 
only  spoken  against  him,  but  make  divers  threats  against  him  ? 
A.  I  am  pretty  positive  I  never  did. 

Q.  Did  you  not,  in  Belden's  saloon,  in  the  preeenee  of  William  Sanderson, 
make  threats  against  him  9 

A.  I  do  not  know  what  kind  of  threats  you  allude  to;  but  I  never  made  any 
threats  against  him  with  regard  to  the  impeachment? 
Q.  You  are  positive? 

A.  I  am  positive  of  that    I  have  made  threats  that  I  would  sue  him. 
Q.  Have  you  ever  made  statements  as  to  what  your  evidence  would  be  on 
hia  trial,  in  the  presence  of  Levi  Blossom  ? 

A.  I  never  made  any  statement  of  what  my  evidence  would  be  in  the  pre- 
sence of  Levi  Blossom  or  any  one  else.  I  told  Levi  Blossom  the  facts  that 
existed,  but  made  no  threats. 

Q.  Were  you  a  witness  befiwe  the  committee  of  the  Assembly  ?    A.  I  wasi 
Q.  How  did  it  happen  that  those  letters  came  out,  that  have  been  exhibited 
here? 

A.  Well,  sir,  I  went  to  James  S.  Brown  to  seek  advice  about  recovering  six 
hnndred  dollars  in  an  order  transaction  with  Judge  Hubbell.  I  showed  the 
letters  to  him. — He  said  he  did  not  think  I  could  recover  the  amount  in  a  suit 
at  law.  He  advised  me,  I  think,  to  go  to  Mr.  Finch,  and  said  that  if  such 
were  the  facts — and  those  letters  proved  it  to  be  sc^—Judge  Hubbell  would 
settle  it  rather  than  have  any  trouble  about  it  I  did  not  go  to  Mr«  Finch,  be* 
cause  he  was  an  enemy  to  the  Judge;  but  went  to  Mr.  Emmons. 

Q.  How  did  it  happen  that  you  came  before  the  committee  and  disclosed 
the  letters—at  whose  instance  ? 

Al.  I  do  not  recollect  that  I  came  at  any  person's  instance.    I  gave  Mr.  Em- 
mons the  letters.    He  wanted  to  keep  them.    I  did  not  want  him  to  at  first 
He  said  he  would  take  them,  put  them  in  a  envelope  and  keep  them  in  a  safot 
Q.  Who  produced  them  before  the  committee  ? 
A.  I  did,  I  believe— I  think  I  did.    I  fifot  them  from  Mr.  Emmons. 
Q.  Had  Judge  Hubbell,  while  he  was  at  the  bar,  done  a  considerable  business 
for  you,  of  various  kinds,  in  the  way  of  professional  or  nK)netary  transactions, 
or  otherwise? 

He  had  loaned  me  money  sometimes  in  small  amounts.    He  had  tried 
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iereral  suits  for  me,  Uuit  is,  Hubbell,  Finch  &  Ljnde,  tried  some  suits,  and  I 
think  he  tried  one  or  two  after  he  separated  from  them. 

Q.  Was  there  quite  a  suit  growing  out  of  a  city  stock  contract,  which  ke  at- 
tended to?    A.  lesysir. 

Q.  Had  he  quite  a  bill  against  you  for  profossional  ser^'ices ! 

A.  He  nefer  exhibited  a  bill  to  me, 

Q.  You  say  that  at  the  time  of  the  assignment  of  the  judgment,  he  claimed 
a  hundred  dollars  for  sernces;  how  did  he  state  that  claim  ? 

A.  He  spoke  in  this  way — ^he  said  he  had  been  of  vital  service  to  me  with 
Judge  Whiton,  and  I  ought  to  allow  him  a  hundred  dollare. 

Q.  Are  you  not  mistaken  ?  Did  you  not  in  fact  claim  that  you  ought  not  to 
pay  him  ovoi  four  handred  dollars;  or  was  not  his  four  hundred  dollars  or  over, 
against  you  ? 

A.  No,  sir.  On  three  or  four  oecasions  before,  I  had  paid  him  about  two  hun- 
dred and  sixty  dollars.  The  judge  tliought  I  ought  to  pay  him  about  a  hundred 
more  to  make  us  square. 

Q.  Was  not  that  sum  of  a  hundred  dollars  claimed  for  a  particular  ser>'ice ; 
and  had  not  he  a  bill  otherwise  against  you  ? 

A.  No,  sir.  He  had  a  note  against  me  at  the  time,  given,  I  think  for  two 
hundred  dollars,  payable  in  fourth  ward  orders^  I  gave  Henry  P.  Hubbell  an 
order  on  Comstock  some  time  in  the  fore  part  of  March.  After  the  assign* 
ment  of  the  judgment  I  went  down  and  paid  him  the  balance  of  the  orders 
and  took  op  the  note. 

Q.  Had  not  that  reference  alone  to  orders  which  he  had  loaned  to  you  in 
1846? 

A.  Judge  Hubbell  bought  of  me  one  hundred  and  eighty  five  dollars  worth 
of  fourth  ward  orders.  He  gave  them  to  me  to  refer  to  the  common  council 
to  give  a  bond  for  them.  I  handed  the  orders  to  Mr.  Downer;  he  referred  them 
to  the  common  council,  who  refused  to  give  a  bond  for  them.  Mr.  Downer 
handed  me  back  tlie  orders,  and  I  had  them  in  my  hands  a  year  or  two.  Well, 
I  was  talking  with  the  Judge  one  day  in  reference  to  the  matter,  and  he  took 
my  note  for  the  orders.  He  figured  up  the  interest  at  seven  per  cent,  for  one 
hundred  and  forty  five  dollars.  Subsequently  I  used  the  orders.  That  was  the 
same  note  for  which  I  gave  my  order  on  Comstock. 

.  Q.  Now,  at  the  time  of  the  assignment  of  this  judgment,  did  you  owe  Judge 
Hubbell  otherwise?     A.  I  did  not. 

Q.  Had  he  any  note  secured  by  mortgage  against  you  ? 

A.  I  do  not  tliink  lie  had  any  note.  If  he  had,  it  was  given  for  nothing; 
besides,  he  did  not  claim  any  thing  but  the  hundred  dollars. 

Q.  Do  you  say  that  the  only  reason  that  induced  you  to  sell  the  judgment 
for  eight  hundred  dollars,  was  the  depreciation  of  the  city  credit? 

A.  No,  I  had  made  up  my  mind  to  go  to  California,  and  I  wanted  the 
money  for  the  judgment.  I  had  sold  my  teams  and  waggons,  and  was  all 
ready  to  go. 

Q.  Why,  then,  did  you  sell  for  so  small  an  amount  in  money? 

A.  The  bargain  was  for  cash.   Afler  he  drew  the  bond,  and  I  had  signed  it, 
be  asked  me  if  it  would  make  any  particular  difference  if  I  did  not  have  all 
of  the  money  to-day.    I  said  it  would  not,  if  I  could  have  the  money  by  the  | 
ninth  of  February  it  would  do  just  as  well;  and  he  gave  me  the  note  for  seven  j 
hundred  dollars  payable  on  that  day.  I 
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Q.  Why  did  jo«  take  that  note  payable  to  Robert  Duff? 

A.  Beeauae  there  were  some  old  debts  and  judgments  hanging  over  me 
against  Taylor  and  Locke. 

Q.  Why  did  you  make  that  assignment  to  Henry  P.  Hubbell? 

A.  Because  Judge  Hubbell  advised  roe  to. 

Q.  Was  that  the  real  and  only  reason  ? 

A.  I  did  it  also  to  keep  it  out  of  the  hands  of  my  creditors.  Judge  Hubbell 
mentioned  either  Henry  P.  Hubbell  or  William  Cook;  I  preferred  Hubbell. 

Q.  You  say  the  Judge  drafted  the  assignment  to  Levi  Blossom,  then  and 
there  executed — do  you  swear  to  that  now  ?     A.  I  swear  the  same,  decidedly. 

Q.  Did  Henry  P.  Hubbell  come  to  you  with  an  a^isignment,  which  you  exe- 
cuted?   A.  He  never  did. 

Q.  Did  you  ever  execute  more  than  one  assignment  of  tliis  judgment  to  Mr. 
BiosBomf     A.  No,  sir. 

Direct  Examination  resumed. — Q.  You  have  answered  to  Mr.  Arnold  that 
yon  had  taken  advice  about  instituting  legal  proceedings  against  Judge  Hubbell ; 
was  that  at  all  in  regard  to  the  judgment  you  assigned  to  him  f 

A.  No,  sir;  it  was  in  reference  to  another  transaction. 

Q.  Is  that  the  business  difficulty  that  came  up  between  you  ? 

A.  Yes,  sir;  that  crct^ted  the  hard  feeling. 

Q.  Will  you  state  what  that  business  was,  oat  of  which  that  controversy 
grew! 

M.  Arnold.     I  object  to  that  question. 

Mr.  Ryan.  I  ask  it  because  the  counsel  on  the* cross-examination  enquired 
whether  there  was  not  a  difficulty  between  the  defenant  and  the  witness^  and 
whether  he  had  not  taken  advice  towards  proceedings. 

Mr.  Arnold.    No,  sir. 

Mr.  Rtan.  At  all  events,  the  difficulty  was  enquired  of.  Now,  I  proposo 
to  show  what  that  controversy  was,  and  the  whole  history  of  it  a!s  part  of  it 
has  come  before  the  Court,  the  whole  should  come. 

Mr.  Arnold.  I  object,  your  honor,  because  I  do  not  Bee  that  it  matters  what 
was  the  cause. 

Mr.  Rtan  reduced  the  question  to  writing  and  submitted  it  to  the  Court,  as 
follows: 

Have  you  answered  the  defendants  counsel,  that  there  was  a  business  diffi- 
•culty  between  you  and  Judge  Hubbell  ?  Will  you  now  state  to  the  Court  what 
that  difficulty  was,  and  when  and  how  it  arose  ? 

The  question  was  rejected  by  the  Court.    Ayes  11,  nays  13. 

Alexander  Mitchell  called  and  sworn;  and  was  examined  upon  the  same 
charge  and  specification. 

Q.  Mr.  Mitchell,  were  you,  in  1852,  secretary  of  the  Wisconsin  Marine  and 
Fire  Insurance  Company  ?     A.  I  was. 

Q.  Do  you  know  Judge  Hubbell  ?     A.  I  do. 

Q.  Do  you  recollect  of  receiving  in  the  spring  of  1852,  from  Judge  HubbeH 
a  city  bond  of  twelve  hundred  dollars? 

A.  I  received  such  a  bond,  I  think,  in  March,  1852.  I  cannot  speak  posi- 
tively from  whom  I  received  it;  but  my  impression  is,  that  it  was  payable  to 
L#evi  Blossom.  I  received  the  bond  for  the  purpose  of  disposing  of  it.  I  made 
aa  advance  of  eight  hundred  dollars  on  it  to  Judge  Hubbell,  and  renewed  it  to 
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paj  over  the  balance  wben  the  bond  was  sold.    I  think  it  was  issued  the  montb 
preceding;  I  do  not  know  the  precise  date. 

Q.  Did  you  know  from  Judge  Hubbell  on  what  acconnt  that  bond  was  is- 
sued? 

A.  I  hare  no  reeollection  of  receiving  any  information  about  it  ^m  Jndg* 
Hubbell.    I  sent  the  bond  to  New  York  to  Messrs.  Strahan  &  Scott,  for  sale. 

Q.  Was  there  any  difficulty  in  selling  it  on  account  of  its  denomination  ? 

A.  There  was  some  difficulty  on  account  of  its  particular  amount.  Bonda 
of  fire  hundred  or  a  thousand  dollars  are  the  most  usual.  Bonds  in  interme- 
diate sums  or  which  are  not  in  multiples  of  five  hundred  are  considered  irre- 
gular in  New  York.  Our  agents  did  not  succeed  in  selling  it,  but  they  took  it 
themselves.  I  then  accounted  for  the  balance  of  the  bond  to  Judge  Hubbell^ 
and  paid  him  the  amount.  The  amount  was  passed  to  the  judge's  credit  and 
drawn  out 

Q.  Was  that  bond  ever  returned  to  Milwaukee! 

A.  Yes,  a  law  was  passed  in  1852,  authorizing  the  city  to  fund  its  old  debt. 
I  ffot  the  bond  back  and  replaced  it,  and  by  putting  other  matters  with  it  I  got 
a  bond  of  a  thousand  dollars  and  one  of  five  hundred. 

Cross-Examination, — Q.  Mr.  Mitchell,  was  the  negotiation  and  sale  of  that 
bond  delayed  on  account  of  the  denomination  ? 

A.  Yes,  I  think  it  was  delayed  on  that  account 

Q.  Was  there  an  additional  difficulty  on  account  of  the  situation  of  the  city 
at  that  time,  as  to  credit,  (&c.  ? 

A.  I  think  the  money  market  was  rather  stringent  at  that  time,  and  all  kinda 
of  securities  were  of  slow  sale  that  year.  But  part  of  the  difficulty  was  un- 
doubtedly on  account  of  its  denomination.  I  know  the  city  credit  stood  prettj 
low  at  the  time.  I  do  not  know  how  it  was  in  New  York.*— After  the  law 
funding  its  debt  was  passed  it  was  better  at  home,  and  I  presume  better  abroad. 
I  took  Judge  HubbelFs  note  for  the  eight  hundred  dollars  advanced.  I  do 
not  know  that  the  bond  was  referred  to  in  the  note. 

Q.  Do  you  recollect  whether  at  that  time  the  judge  offered  to  sell  you  a 
bond  and  you  declined  ? 

A.  I  do  not  know,  I  am  inclined  to  think  very  likely  he  did. 

Direct  Examination  Resumed. — Q.  In  accounting  for  the  eight  hundred 
dollars  so  adv'wnced  was  it  deducted  from  the  sale  of  the  bond? 

A.  The  eight  hundred  was  passed  to  his  credit  when  the  bond  was  sold.  I 
received  a  note  for  eight  hundred  dollars  at  the  time  I  took  the  bond.  He  paid 
the  note  and  I  passed  the  balance  to  his  credit. 

Q.  Is  that  an  ordinary  way  of  doing  business  in  your  institution  ? 

A.  Well,  not  a  very  frequent  way  of  offering  securities. 

Q.  Is  it  usual  in  such  ca^es  to  take  a  note  for  an  advance.     A.  Yes,  sir. 

Q.  Then  both  the  eight  hundred  dollars  and  the  balance  were  passed  to  the 
judge's  credit  at  the  time  the  bond  was  sold  ? 

A.  Yes,  sir,  and  was  drawn  out  by  him  on  his  checks. 

W.  W.  GbiAHAM  wascalled,  sworn  and  examined  on  the  second  specification 
of  article  second. 

Q.  Where  do  you  reside  ? 

A.  In  Milwaukee,  and  have  resided  there  several  years^  my  profession  i» 
attorney  at  law.    I  am  acquainted  with  Judge  Hubbell, 
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Q.  Did  you  at  anj  time  receive  from  Judge  Hubbell  a  note  against  Joseph 
0.  Humble,  for  collection  ? 

A.  I  received  it  to  be  sued.  I  Ireoeived  it  on  the  2Sd  of  Norember  1848. 
The  amount  was  two  hundred  and  fiftj  dollars,  and  it  was  made  payable  to 
Levi  Hubbell  or  bearer.  He  wished  roe  to  sue  the  note  immediately.  Humble 
lived  at  that  time  in  the  city  of  Milwaukee.  I  received  instructions  from  Judge 
Hubbell  to  sue  the  note  in  my  own  name,  or  in  the  name  of  some  friend  of 
mine  in  his  court — in  the  circuit  court  of  Milwaukee  county — and  I  did  insti- 
tute a  suit  in  in  my  own  name  in  tbat  court.  Levi  Hubbell  was  at  that  time 
judge  of  that  circuit  court  in  Milwaukee  county. 

Q.  Will  you  state  where  the  writ  was  returnable  and  where  it  was  returned  ? 

Mr.  Arnold.    Do  you  want  to  prove  the  record  ? 

Mr.  Ktait.  No,  sir;  but,  Mr.  Arnold,  you  must  perceive  how  I  am  erobar- 
raaaed  at  every  step  by  the  absence  of  records.  They  are  still  retained  by  the 
clerk  upon  the  advice  of  Judge  Howe.  I  think  they  will  soon  be  here.  I  don't 
wish,  of  course,  to  prove  a  record  orally ;  but  only  to  explain  it  so  as  to  complete 
the  evidence. 

Mr.  Arnold.    Well,  go  on. 

A.  At  the  May  term,  1849,  the  cause  was  called  and  two  motions  were  pend- 
ing—one a  motion  made  by  Finch  &  Lynde,  as  attorneys  for  the  defendant^  te 
set  aside  a  sheriff's  sale  for  insufficiency;  and  the  other,  filed  by  myself,  that 
the  sheriff  might  have  leave  to  amend  his  return. 

Q.  What  was  the  form  of  the  action  ? 

A.  Assumpsit,  The  writ  was  a  summons.  At  that  time,  when  the  cause  was 
called,  at  the  May  term,  in  1849,  Judge  Hubbell  offered  to  send  the  cause  to 
another  county  for  trial.  He  proposed  to  Mr.  Finch  to  do  so;  Mr.  Finch  re- 
plied that  there  was  no  need  of  that — that  there  was  do  defence  to  it — that  he 
should  not  appear  in  the  suit. 

Q.  What  did  he  do  with  his  motion. 

A.  I  suggested  to  him,  that  as  he  had  filed  a  notion,  he  had  better  withdraw 
it — He  did  so^  and  jndgment  by  default  was  directed  against  the  defendanti 
and  the  clerk  was  directed  to  ascertain  the  amount  of  damages.  That  was  done, 
and  Judge  Hubbell  rendered  a  decision  in  the  cause. — Judge  Hubbell  presided 
in  the  court  at  that  term. 

Q.  Was  any  property  seized  upon  an  execution  upon  that  judgment  ? 

A.  There  was  some  real  estate  seized  and  the  property  was  sold.  I  was  not 
present  at  the  sale,  I  only  know  from  the  record  who  was  present  in  behalf  of 
the  plaintiff. 

Q.  That  is  not  the  knowledge  I  ask  of  you,  sir;  did  you  make  any  record  at, 
or  after  the  sale,  as  to  who  was  present  to  represent  the  plaintiff  in  the  judg- 
ment 

A.  The  Judge  told  me  tbat  Henry  P.  Hubbell  would  bid  off  the  property. 

Q.  Was  any  money  paid  to  you  upon  that  sale,  as  the  plaintiff  in  the  judg- 
ment ?     A.  There  was  not. 

Q.  Have  you  any  means  of  knowing  how  the  amount  of  the  bid,  which  was 
made  upon  the  property  at  the  Sheriff  sale,  waa  accounted  for — how  the  pur- 
chase applied  upon  the  judgnoent  ? 

A.  The  Sheriff,  after  the  sale,  brought  the  execution  to  me,  and  desired  me 
to  receipt  the  dumages  upon  the  execution ; — which  I  did. 

14 
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Q.  Why  did  jou  receipt  tbe  damages  upon  the  ezeeation,  or  rather,  hew  irere 
those  damages  satisfied  ? 

A.  By  sale  of  tbe  property  to  Henry  P.  Hubbell — ^in  other  words,  the  pnr- 
chase  of  the  judgment  was  taken  for  damages. 

Q.  By  whose  authority  was  that  done  ?  A.  By  the  authority  of  Judge  HubbelL 

Q.  Subsequently  to  that  time,  were  you  a  party  to  the  foreclosure  of  tbe 
mortgages!    A.  I  was. 

Q.  Who  was  solicitor  for  the  complainant  ? 

A.  I  could  not  state.  I  was  made  party  to  one  suit ;  that  was  all.  I  waa  not 
made  a  party  to  the  sale. 

Q.  Who  was  purchaser  at  the  foreclosure  sale  ? 

A.  I  have  no  means  of  knowing. 

Q.  At  the  time  of  the  disposition  of  the  suit  brought  by  you  upon  the  pro- 
missory note,  was  any  written  coasent  given  that  Judge  Hubbell  might  proceed 
in  court  upon  tliat  cause  ?     A.  Not  to  my  knowledge. 

Cross  Examination. — Q.  At  the  time  the  suit  on  the  promissory  note  came 
up  in  court,  did  Judge  Hubbell  himself  suggest  that  the  suit  was  to  be  sent 
away  ? 

A.  He  offered  to  Mr.  Finch  to  send  it  away,  as  if  there  was  a  cause  for  send- 
ing it.  The  cause  was  not  mentioned ;  but  the  manner  in  which  he  offered  to 
aend  it  away,  led  me  to  know  that  Mr.  Finch  knew  what  the  cause  was, 

Q.  Now,  Mr.  Graham,  don^t  you  recollect  that  the  Judge  did  state  to  Mr. 
Finch,  that  he  was  interested  in  the  note — the  owner  of  it  in  fact;  and  that  that 
was  what  led  Mr.  Finch  to  send  it  away  ?    A.  I  do  not  recollect 

Mr.  Blair  sent  to  the  President  the  following  question : 

Did  Mr.  Finch  withdraw  his  appearance  in  the  case  of  Graham  vs.  Humble  ? 

A.  He  did,  and  said  he  w^ould  not  appear. 

Mr.  Arnold.    Q.  Finch  k  Lynde  had  appeared  in  the  suit?    A.  They  had. 

Q.  On  this  occasion  did  he  withdraw  his  appearance  ? 

A.  Tbe  judge  offered  to  send  the  cause  9way,  and  Mr.  Finch  said  there  was 
no  need  of  that,  as  he  would  not  appear  in  the  suit. 

Q.  At  the  time  of  bringing  this  suit,  was  there  any  other  court  in  which  you 
ceuld  have  brought  it — was  there  no  county  court?    A.  There  was  not 

Mr.  Ryan.  That  is  a  matter  of  law,  Mr.  Arnold,  that  we  ail  understand*. 
It  is  admitted  that  there  was  no  county  court  at  the  lime. 

Direct  Examination  resumed. — Q  Was  there  any  other  appearance  entered, 
except  the  motion  to  vacate  the  slieiiff's  return  ? 

A.  That  was  the  only  motion,  and  that  motion  was  withdrawn. 

Q.  What  was  Humble's  occupation  at  the  time  f 

A.  I  think  he  was  a  dealer  in  lumber  and  I  believe  he  was  interested  in 
vessels,  or  an  owner  of  vessels. 

Q.  Was  he  stationary  at  Milwaukee;  or  moving  a  good  deal  about  the 
Lakes? 

Mr.  Arnold.     What  is  the  object  of  that  question  ? 

Mr.  Ryan.  The  question  is  suggested  by  your  question  as  to  the  County 
Court.  If  he  was  frequently  absent  from  Milwaukee,  in  the  courFe  of  his 
lumber  business,  there  were  other  Courts  in  which  the  suit  could  have  been 
brought 

The  Court  adjourned  until  2}  o'clock  P.  M« 
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AFTKRNOON    8BS8I0K. 

AsABBL  Finch,  jr^  was  called,  sworn  and  examined  upon  the  second  sped- 
fication  of  the  second  article. 

Witness.  I  reside  in  Milwaukee.  My  professioa  is  attorney  and  counsellor 
at  law.  I  am  acquainted  with  Judge  Hubbell.  I  recollect  a  suit  in  the  Circuit 
Court  of  Milwaukee  county,  of  Graham  vs.  Humble.  I  war  attorney  for  defen- 
dant. The  suit  was  instituted  by  Mr.  Oraham.  I  hesitated  about  attending 
to  the  caae.  He  stated  to  me  that  he  had  a  defence  and  would  furnish  me  the 
fiacts.  He  left  Milwaukee  for  Michipfan,  just  across  the  lake  I  believe,  and  was 
to  return  again,  to  give  me  the  details  of  the  defence,  but  he  did  not  return  in 
time.  In  the  mean  time  I  obser^ved,  as  I  thought,  a  defect  in  the  service  of 
process,  and  made  a  motion  to  set  aside  the  service.  The  case  went  over  the 
first  term,  upon  that  motion,  and  during  the  vacation,  I  saw  Mr.  Humbla.  He 
again  agreed  to  put  me  iii  possession  of  the  facts  he  had  promised  me,  but  by 
the  next  term  he  had  failed  to  do  so.  I  think  it  was  the  fall  term,  and  it  must 
have  been  in  184-8 — I  do  not  recollect  is  what  year  exactly.  The  cause  was 
called  in  its  order  upon  the  calender,  and  Judjre  Hubbell  made  the  remark  that  he 
believed  he  had  i^me  interest  in  the  suit^  and  he  thought  he  must  send  it  away. 
I  replied  that  I  had  not  been  put  in  posses-sion  of  the  facta  which  had  been 
promised  me,  and  I  should  step  out  of  the  case.  Some  conversation  passed 
between  the  Court  and  the  counsel  of  Mr.  Graham,  who  appeared  in  person, 
and  I  thereby  did  withdraw  my  appearance  entirely  in  the  case,  and  I  know 
nothing  of  the  ca<)e,  of  my  own  knowledge,  beyond  that,  exeept  as  I  am  in- 
formed by  Mr.  Graham  and  Judge  Hubbell.  t  believe  that  a  judgment  was 
entered  upon  it 

Q.  Was  the  motion,  founded  upon  the  sheriff's  return,  which  you  had  made 
withdrawn  from  the  suit  ? 

A.  I  cannot  say  as  to  that.  I  only  wished  to  withdraw  my  appearance  in 
the  case.     I  did  not  wish  to  appear  in  it  at  all. 

Q.  Were  you  asked,  and  did  you  give,  or  did  you  refuse,  any  assent  on  behalf 
of  Humble,  that  the  cause  might  remain  there,  in  that  Court,  to  be  determined  f 
A.  I  could  not  have  given  any  such  assent,  because  I  withdrew  from  the  caae. 
I  am  not  aware  that  I  did  give  any  such  assent.     I  had,  sometime  before,  de- 
termined not  to  appear  in  the  suit  at  all. 
Q.  Who  presided  throughout  that  term  and  in  that  county  ? 
A.  Judge  Hubbell. 

Cross  Examination, — Q.  In  what  manner  did  Judge  Hubbell  explain  his 
interest  in  the  note  upon  which  that  suit  was  brought^ 

A.  I  do  not  recollect  that  he  explained  it  at  that  time  to  me  at  all.  It  was 
in  open  Court,  with  a  full  bar,  and  when  the  docket  was  called,  he  said  he 
thought  he  should  be  under  the  necessity  of  sending  this  case  away,  and  re- 
marked— I  think  I  am  interested  in  that  suit. 

Q.  Did  you  then  reply  that  there  was  no  need  of  sending  it  away  ? 
•  A.  I  do  not  recollect  what  reply  I  did  make;  possibly  I  made  such  a  reply. 
I  recollect  that  something  passed  between  the  Court,  myself  and  Mr.  Graham, 
in  relation  to  the  case;  but  I  don't  recollect  in  giving  any  thing  like  a  direction 
in  the  case,  because  at  that  time  there  was  some  difficulty  existing  between 
myself  and  my  client,  and  I  recollect  of  bemg  quite  glad  to  get  out  of  the 
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matter.  It  is  possible  that  when  I  said  I  should  withdraw  from  the  suit,  I 
might  have  said  it  was  unnecessary  to  send  it  away ;  yet  it  is  my  impression  that 
I  did  not  intend  to  give  any  qualified  or  unqualified  assent  to  its  removal  from 
that  Court. 

Q.  Have  you  since  that  time  ever  said,  that  there  was  nothing  wrong  about 
that  matter  ? 

Mr.  Ryan.  I  have  no  objection  to  the  witness  being  enquired  of  as  to  his 
eonversation  with  the  Judge,  but  whether  the  witness  said  to  the  Judge,  that 
he  did  or  did  not  think  there  was  any  thing  wrong  in  it,  is  not  evidence  here. 
It  is  for  the  Court,  not  for  the  witness,  to  determine  that  question. 

Mr.  Arnold.  Have  you  said  any  thing  since  about  that  occurrence;  and  if 
any  thing,  what? 

A.  I  have  had  some  conversation  with  Judge  Hubbeil  about  the  case,  but 
not  until  since  my  examination  before  the  Committee. 

Q.  Do  you  recollect  the  circumstance  of  meeting  Judge  Hubbeil  in  the  street 
and  in  forming  him  that  they  had  been  digging  up,  or  raking  up  the  a£^  of 
that  old  judgment.  '    ^ 

A.  I  recollect  nothing  of  that  kind ;  but  after  I  had  testified  in  this  case  bo- 
fore  the  Committee,  I  met  Judge  Hubbeil  nearly  in  front  of^my  office,  and  be 
entered  into  conversation  with  me,  in  relation  to  my  testimony  before  the 
committee.  He  asked  me  what  I  testified  to,  and  I  told  him  one  thing  was  in 
relation  to  Graham  V9,  Humble.  He  then  made  some  statement  to  me  as  to 
what  it  was,  which  Icannot  recollect.  It  was  some  passing  remark-*a  matter 
of  but  little  moment  I  replied  something  to  him,  but  I  do  not  recollect  what. 
I  have  no  doubt  that  I  did  state  to  him,  that  so  far  as  it  concerned  him,  it  was 
a  matter  of  but  little  moment. 

Mr.  Ryan.  I  object  to  that  answer.  I  suppose  the  opinions  of  the  witness 
are  not  very  relavent  evidence. 

Mr.  Arnold.  Do  you  recollect  as  a  reason  for  giving  your  opinion,  that  it 
was  of  little  moment,  and  that  you  intended  to  withdraw  your  evidence? 

A.  I  don't  think  I  added  that.  I  have  had  one  or  two  conversations  with 
the  Judge  and  with  Mr.  Graham,  and  Mr.  Graham  endeavored  to  convince  me 
that  I  assented  to  that  case  being  removed.  I  could  not  have  consented  to  the 
case  being  withdrawn  when  I  had  withdrawn  my  appearance. 

Q.  Do  you  insist  upon  the  statement  you  have  just  made  to  Mr.  Ryan  ? 

A.  I  insist  this — ^that  Mr.  Graham  attempted  to  impress  upon  my  mind  that, 
I  consented  that  the  case  should  remain  in  that  court.  I  could  not  remember 
that  I  did  consent,  either  to  its  remaining  or  to  its  removal,  and  could  not  be 
convinced. 

Jason  Downer  was  called,  sworn,  and  examined  on  the  third  specification 
of  article  second. 

Witness.  I  reside  in  Milwaukee — and  am  a  lawyer  by  profession,  and  am 
acquainted  with  Jad^e  Hubbeil. 

Q.  Do  you  recollect  a  bill  of  foreclosure  on  behalf  of  William  Y.  Miller 
against  Joseph  O.  Humble  and  others  ?     A.  I  do. 

Q.  Who  was  the  solicitor  who  filed  the  bill!     A.  Finch  &  Lynde. 

Q.  What  was  your  connection  with  it  ? 

A.  I  was  one  of  the  defendants  as  a  judgment  creditor  on  the  premises; 
bat  not  Axactiy  in  my  own  name«    My  name  was  to  the  bill,  bat  the  judgment 
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did  not  stand  in  my  favor.  I  was  the  afisignee  of  the  judgment  Mr.  Graham 
was  a  defendant  also  in  that  bill.  There  was  a  decree  of  foreclosure  in  that 
suit  Daring  the  pendency  of  that  salt,  or  before  the  sale  of  the  mortgaged 
premises,  I  had  some  conversation  touching  that  suit  with  Judge  HubbdI.  I 
think  the  first  conversation  I  had  with  him  was  immediately  after  the  rendition 
of  the  decree  of  the  foreclosure,  or  within  some  two  or  three  days  after  that. 
The  foreclosure  suit  was  in  the  circuit  court  for  the  county  of  Milwaukee. 

Q.  Who  presided  in  the  court  at  the  time  the  decree  waa  rendered  ? 

A«  I  do  not  know  that  I  was  present  when  the  decree  was  rendered.  My  im- 
pression is,  that  I  saw  the  decree  afterwards,  and  saw  that  it  was  signeid  by 
Judge  Hubbell.  After  the  decree,  and  before  the  sale,  and,  perhaps,  after  the 
rendition  of  the  sale,  I  had  several  conversations  with  the  judge.  It  may  be 
somewhat  difficult  to  distinguish  what  was  said  in  one  from  what  was  said  in 
the  others.  He  spoke  about  his  interest  in  tlie  judgment  in  the  name  of  Gra- 
ham, and  in  the  certificate  of  sale.  He  stated  that  he,  in  substance,  was  the 
owDCi  of  that  judgment,  and  of  the  sheriff's  certificate  of  mortgaged  premises, 
and  wished  to  take  such  steps  as  would  protect  his  interest ;  he  inquired  of 
me  the  amount  of  my  judgment,  which  was  prior  to  the  judgment  in  favor  of 
Graham,  in  point  of  time.  The  amount  of  the  conversation  was,  tliat  he  wished 
to  protect  himself,  and  he  wished  to  make  some  arrangement  as  to  the  money—** 
to  get  some  time  in  case  he  had  to  bid  otf  the  premises^  or  to  procure  them  to 
be  bid  ofl^  so  as  to  protect  himself. 

Q.  Did  he  say  any  thing,  at  that  time,  in  regard  to  Mr.  Graham's  manage- 
ment of  the  matter  ? 

A.  He  did  at  one  time,  but  whether  it  was  at  that  time,  or  at  a  subsequent 
period,  I  am  not  positive ;  my  impression  is,  however,  that  it  was  at  that  time. 
He  aaid  that  if  Graham  had  conducted  the  suit  properly,  it  might  have  been  col- 
leeted  out  of  the  personal  property  without  selling  real  estate.  Mr.  Finch  and 
myself  had  agreed,  as  far  as  I  was  concerned,  upon  the  terms  of  the  rendition ; 
my  interest  was  to  be  provided  for.  I  had  put  in  an  answer  setting  up  my 
claim.  After  that  he  obtained  the  decree.  I  think  he  showed  me  the  decree 
before  it  was  carried  to  the  Judge  to  sign.  At  the  first  conversation,  the  Judge 
wished  me  to  see  Mr.  Finch,  and  see  if  some  arrangement  could  not  be  made 
about  getting  time  upon  the  money  due  upon  the  mortgage.  I  spoke  to  Mr. 
Pinch,  and  he  said  he  must  have  the  money.  I  afterwards  saw  the  Judge,  and 
told  him  what  Mr.  Finch  said.  As  to  my  claim,  I  told  him  that  I  wanted  the 
money,  and  within  any  reasonably  short  time.  He  executed  a  note  to  me  to 
that  amount,  and  I  gave  him  my  receipt  to  that  effect  The  second  time  I 
saw  the  judge  was  just  before  the  sale;  possibly  a  week  after  the  first  time  I 
saw  hioL  He  informed  me  that  Henry  P.  Hubbell  had  the  certificate  of  sale 
and  judgment,  and  that  he  (Henry)  would  attend  the  sale,  and  bid  upon  the 
property  up  to  a  certain  amount,  and  said  if  it  went  beyond  that  somebody  else 
must  purchase.  There  was,  I  think,  some  conversation  about  Mr.  Bice  bidding 
it  in,  though  I  had  very  little  conversation,  myself,  with  him  upon  that  subject, 
I  believe  they  had  understood  that  Rice  would  attend  the  sale,  and,  perhaps^ 
would  bid. 

Q.  Have  you  stated  all  the  conversation  you  recollect  before  the  sale? 

A.  I  think  I  have,  before  the  sale. 

Q.  Were  yon  present  at  the  foredcaure  gale ! 
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A.  No,  Sir;  I  sent  ap  a  person  to  attend  the  sale,  with  directions  it  ran  up 
tho  property  sufficient  to  cover  the  amount  of  my  decree — not  beyond  that 
After  the  foreclosure  sale,  the  Judge  came  to  ni  j  office  and  stated  that  the  pre- 
mises had  been  bid  off  by  Henry  P.  Hubbell,  and  that  he  (the  Judge)  had  to 
raise  the  money.  He  wished  to  know  if  I  could  leqd  him  some  money  for  tho 
purpose  of  paying  the  decree.  I  toid  him  that  I  had  no  money  on  hand  at  that 
time  to  loan,  but  that  I  would  do  with  him  as  I  said  before,  as  far  as  the 
amount  coming  to  me  was  concerned.  If  he  would  give  me  his  note  for  that 
I  would  gire  him  a  receipt  He  went  awaj  at  that  time,  and  a  few  days  after- 
varls  we  arranged  the  amount  of  money  that  was  coming  to  me.  He  gave  me 
his  note  payable  the  first  of  the  following  May,  with  interest,  and  this  was  in 
January.  I  think  my  interest  was  a  hundred  dollars  and  some  cents.  That 
foreclosure  sale  was  in  the  month  of  January,  1851. 

Q.  Were  you  present  in  court  when  the  report  of  sale  of  the  oommissioner 
'Was  confirmed  ? 

A.  I  do  not  reooUect  whether  I  was  or  not  I  cannot  state  when  that  report 
was  confirmed — whether  immediately  after  the  sale  or  not  till  some  time  sitst- 
wards.  I  was  present  some  time  after  the  sale,  at  the  request  of  Mr.  Leander 
Winant,  commissioner.  He  was  a  young  man  reading  law  in  my  office  at  the 
time;  and  supposing  that  I  might  perhaps  become  myself  the  purchaser  of  the 
property,  and  wishing  to  make  the  expense  as  small  as  possible,  I  procured  him 
to  be  appointed  commissioner.  It  appears  afterwards,  that  after  paying  the 
amount  of  my  judgment,  there  were  some  surplus  funds  which  ought  to  have 
been  paid  into  court,  yet  they  had  not  been  paid  in,  and  the  money  had  not  come 
into  Winant's  hands.  He  wished  the  matter  straightened  out  some  way.  Some 
time  after  that  I  spoke  to  Judge  Hubbell  in  open  <  ourt  about  the  matter,  saying 
that  the  commissioner  wished  it  straightened  up.  Pie  said  he  supposed  I  knew 
to  whom  the  sui'plus  funds  were  going,  and  that  they  were  going  to  Henry  P. 
Hubbell,  who  held  the  certificate.  I  told  Mr.  Winant  what  he  said,  and  atfer- 
wards  an  order  was  made  that  the  surplus  funds  be  paid.     I  think  that  I  sug- 

f^ted  that  Henry  P.  Hubbell  Bhouid  draw  a  petition  claiming  the  surplus  funds, 
am  not  able  to  state  whether  I  drew  the  petition.  I  recollect  that  the  matter 
was  straightened  out  in  that  way,  and  the  surplus  funds  were  paid  to  Henry  P. 
Hubbell. 

Cross  Examination. — Q.  You  say  you  entered  your  appearance  in  that  suit  f 

A.  Yes,  sir. 

Q.  Finch  <fe  Lynde  of  course  appeared  ? 

A.  Yes,  sir.  I  think  there  was  no  appearance  except  myself  for  the  de- 
fendant    Mr.  Graham,  I  think,  did  not  appear. 

Q.  Did  either  Finch  or  youi«elf  raise  any  objection  to  the  matter  going  on  in 
that  court  ?     A.  Not  a  word  of  it. 

Q.  So  long  as  Graham  did  not  appear,  you  were  protected  ?     A.  Yes,  sir. 

Q.  How  much  was  the  surplus  fund  after  the  sale? 

A«  Not  far  from  ninety  dollai's.  I  have  been  informed  that  the  certificate  of 
Bale  was  three  hundred  dollars.  I  suppose  the  sale  was  in  all  respects  fairly  oon- 
dacted.  I  was  not  present,  but  I  know  nothing  to  the  contrary.  I  never  heard 
any  objection  to  the  sale. 

Q.  In  the  course  of  the  proceedings  in  that  suit,  from  beginning  to  end,  do 
jou  know  of  any  thmg  that  was  irregular  or  out  of  the  usual  course  ? 
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A.  Ko^  sir;  I  know  of  nothing  except  the  fact  that  one  defendant  did  not 
appear.  There  were  other  defendant^^  bnt  I  think  no  one  appeared  but  mjBelf. 
No  one  made  a  plea  on  the  demurrer  excepting  DQjself. 

Q.  Would  jou  have  been  willing  to  bid  the  prenaises  o£f  at  a  higher  price 
than  they  were  sold  for  ? 

A.  No,  not  at  that  time.  I  should  have  been  willing  to  have  given  a  trifle 
more  than  mj  claim.     My  purpose  at  the  suit  was  only  to  protect  myself. 

Senator  Blair.  Did  you  know  of  Judge  Hubbell  having  an  interest  in  the 
soit  previous  to  the  decree  ? 

A.  I  think  I  had  some  intimation  upon  that  subject,  though  nothing  positive 
BDtilhis  conversation  just  after  thp  rendition  of  the  decree.  Still,  1  had  sup* 
posed  he  owned  the  judgment  of  Oraham.  I  was  not  aware  that  it  waa  origi- 
nally rendered  by  him.  I,  myself,  had  some  business  in  cases  in  which  he  had 
been  counsel,  and  being  aware  of  that,  some  other  circuit  judge  had  rendered 
jodgment  I  aupposed,  however,  he  had  an  interest  in  that  judgment.  I  aup- 
poeed  ao  from  some  casual  remarks  between  him  and  me  some  time  before  the 
oommencement  of  this  chancery  suit. 

Q.  Well,  you  have  practised  at  the  bar  ever  since  Mr.  Hubbell  went  upon  the 
bfflch ;  your  practice  is  probably  as  exteneine  as  any  other  lawyer  f 

A.  Well,  I  don't  know  as  to  that — perhaps  so. 

Q.  After  Judge  Hubbell  went  upon  the  bench  was  not  another  Judge  sent  up 
to  dispose  of  eauses  in  which  Judge  Hubbell  had  been  engaged  as  counsel! 

A.  Judge  Larrabee  or  Judge  Whiton  I  recollect  heard  a  cause  in  which  he 
liad  been  engaged  as  counsel. 

Q.  Do  you  not  know  also  of  a  great  many  others  in  which  Judge  Hubbell 
bad  been  concerned  as  counsel,  which  were  sent  away  to  other  courts  and 
judges?    A.  Yes,  sir;  I  know  several. 

Direct  Examination  resumed  on  the  first  specificRlion  to  article  four. 

Q.  Were  you  present  in  the  circuit  court  of  Milwaukee  county,  when  any 
action  waa  taken  towards  removing  the  cause  of  Howe  and  others  against  Coga- 
well  k  Kane,  defendants,  to  another  county  f 

A.  I  cannot  say  that  I  was  when  any  thing  was  done  about  sending  it 
awav. — Judge  Hubbell  was  upon  the  bench. 

Q.  What  did  Judge  Hubbell  say  ? 

A.  The  cause  was  called  on.  Something  was  said  by  some  one  respecting 
tbe  case.  The  remark  was  made  by  the  Judge,  that  he  should  have  to  send 
tlie  cause  away,  as  he  had  been  of  counsel  in  it.  I  am  not  certain  for  whom 
be  said  ke  had  been  counsel.   I  do  not  recollect  the  time  that  suit  commenced. 

CrosB  Examination. — Q.  You  cannot  recollect  whether  the  Judge  said  whe- 
flwr  he  had  been  of  counsel  for  Kane  ? 

A.  My  impression  is,  that  he  said  he  had  been  of  counsel,  simply.  That  was 
in  open  conrt.     Q.  Did  he  qualify  that  expression  in  any  way  ? 

A.  Something  was  said  about  the  case.  To  some  motion  or  to  some  remark 
ke  said— «  Well,  I  think  I  shall  have  to  send  that  suit  away  " 

Q.  Waa  it  not  the  fact  that  that  cause  had  been  commenced  after  the  Judge 
went  upon  the  bench  ? 

A.  My  impression  is,  that  it  commenced  at  least  a  year  after  he  went  upon 
the  bencb.  My  impression  is,  that  he  said  something  like  this — that  he  did  not 
think  he  ought  to  try  the  case,  whether  he  qualified  that  remark,  aa  being 
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counsel  far  one  of  tho  defendants,  or  not,  I  don't  know.  The  impreasioa  which 
I  got  was,  that  he  had  been  counsel  for  the  defendants,  but  that  he  exactly 
Bald  so,  I  could  not  state.  I  don't  think  I  can  remember  all  that  was  said; 
but  little  was  said  at  any  rate.  I  was  retained  by  the  defendant  in  the  case, 
but  never  took  an  active  part,  m  jself,  in  the  sait,  as  Kane  had  seyeral  othar 

attorneys. 

Geobob  Cogswell  was  called,  swarn  and  examined  on  the  first  specificatioa 

of  article  four. 

Q.  Had  Judge  Hubbell  been  of  counsel  for  you  and  Kane  in  the  transactiona 
which  were  involved  or  in  controversy  in  the  suit  of  Calvin  W.  Howe  and  others 
against  yourself  and  Kane  9     A.  He  had. 

Q.  Was  the  bill  of  Howe  and  others  aganst  yourself  and  Kane,  filed  upon 
judgment  against  yon ;  and  did  it  seek  to  establish  a  partnership  between  your- 
BBeif  and  Kane  ?     A.  Yes,  sir. 

Q.  Had  there  been  a  previous  creditor's  bill  filed  against  yourself  and  Kane  ! 

A.  There  had. 

Q.  Do  you  recollect  the  names  of  the  complainants  in  that  bill  ? 

A.  The  firm  of  Parsons  <&  Lawr/ence  were  the  complainants. 

Q.  Who  were  the  counsel  of  yourself  and  Kane  in  the  bill  of  Parsons  &  Law- 
rence against  you  and  Kane  ? 

A.  judge  Chandler  was  my  solicitor,  and  Judge  Hubbell  signed  it  aa  of 
counsel.  Kane's  answer  was  drawn  by  Judge  Hubbell  as  solicitor,  and  I  think 
Judge  Chandler  signed  it  as  counsel. 

Q.  Was  that  suit  of  Parsons  &  Lawrence  against  yourself  and  Kane,  insti- 
tuted before  Judge  Hubbell  went  upon  the  bench  ? 

A.  It  was.    It  was  in  the  county  of  Walworth,  iu  the  Territorial  District 

Court 

Mr.  Pettit  was  called,  sworn,  and  examined. 

Q.  Are  you  clerk  of  Walworth  county  court?     A.  I  am. 

Q.  Have  you  the  records  and  papers  in  the  case  of  Parsona  &  Lawrence 
against  Cogswell,  Kane,  and  others  f 

(Mr.  Pettit  here  produced  the  papers,  bills,  and  answers  in  chancery  in  the 
case,  which  were  read  to  the  Court.) 

Mr.  Cogswell  resumed  the  stand. 

Q.  Are  you  acquainted  with  Judge  HubbeH's  hand  writing  ? 

A.  I  used  to  be  tolerably  well  acquainted  with  it.  I  am  also  acquainted 
with  Judge  Chandler's  writing. 

Mr.  Arnold,  Tou  need  not  go  to  the  trouble  of  proving  the  hand  writing ; 
it  is  all  admitted! 

Mr.  Rtan.  The  second  demurrer  is  in  the  hand  writing  of  some  clerk  of 
Judge  Hubbell's.  The  body  of  the  second  answer  is  in  the  hand  writing  of  the 
witness,  Mr.  Cogswell.    The  signatures  are  admitted  to  be  Judge  Hubbell'a. 

Mr.  Lafayette  Kelloo  was  called  and  examined : 

I  am  clerk  of  the  Supreme  Court.  I  have  some  of  the  papers  in  the  caae  of 
Howe  and  others,  against  Kjine  and  Cogswell,  defendants.  I  suppose  some  of 
the  Judges  have  taken  some  of  the  papers  to  write  their  opinions;  I  auppcaed 
they  were  in  the  office;  I  never  missed  them  before. 

Mr.  Rtaht.  The  ori^nal  papers  in  the  main  body  of  cause,  must  be  here, 
becaoae  the  whole  case  is  at  an  end  ?    Witness.  Yes^  air. 
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H r.  Arnold.  Mr.  President,  I  bare  the'consent  of  Mr.  Ryan  to  Tnake  a  sug- 
gotion  to  tbe  Court  These  papers  are  now  aboat  to  be  read.  We  db  vot 
design  to  read  them  again  in  the  argument  of  this  case.  We  therefore  dobw 
the  attention  of  t-he  Court  to  them  now,  to  see  how  near  the  subject  m after  of 
this  suit  corresponds  with  the  suit,  or  subject  matter,  or  papers  which  have  jasti 
been  read. 

Mr.  Rtan.  An  order  was  taken  at  a  term  of  the  Washington  county  Circuit 
Court,  dismissing  this  suit  as  to  Charles  I.  Kane.  Subsequently  ui  order  waa. 
made,  affecting  that  order,  and  restoring  the  cause  as  to  Kane.  From  that  order 
an  appeal  was  taken  by  Kane,  to  the  Supreme  Court.  After  the  order  restoring 
the  cause  as  to  Kane^  a  final  decree  was  obtained ;  first  upon  the  order  dismis- 
sing the  bill,  and  second,  upon  tbe  order  restoring  it  without  notice;  and  tbon 
a  final  decree  in  the  cause,  as  against  the  defendant,  Cogswell.  At  the  next 
term  of  the  Supreme  Court,  the  order  restoring  the  cause,  as  to  Kane,  and 
dismissing  the  cause  rs  to  tbe  bill,  was  reversed  on  the  ground  of  want  of  ser- 
vice of  pa|>ers  upon  Kane,  Then  the  Court  made  another  order,  restohng  the. 
cause  as  to  Kane.  From  that  order  this  apj^eal  was  taken,  and  it  was  that  order 
which  was  reversed.  The  only  question  raised  in  this  suit,  is  as  to  Judge  Hxib- 
belFs  acting  as  counsel  for  Kane. 

The  reading  of  these  papers  was  proceeded  with  until  the  hour  of  adjourn- 
ment 

NINTH  DAY. 

Thuksdat,  June  IS. 

MORyiNQ    SESSION. 

The  reading  of  the  papers  in  chancery,  was  continued  for  some  time.  • 

Mr.  Cogswell  was  rocalled. 

Q.  Are  you  the  George  Cogswell  mentioned  in  the  records  which  have  hei  T 
read  ?     A.I  am. 

Q.  In  making  fhe  sale  to  Kane  of  the  stock  of  goods  spoken  of  in  theri 
papers,  had  yourself  and  Knne  any  counsel  employed ;  and,  if  so,  who  was  yot? 
counsel?     A.  We  bad.    We  employed  Levi  Hiitboll. 

Q.  Will  you  state  to  the  Court  what  intci-course  you  yotirself,  or  Kane,  or 
either  of  you  had  with  Judge  Hubbell  at  the  time  of,  and  subsequent  to  that 
sale? 

A.  Previous  to  the  pretended  transfer  of  the  stock  bf  gooda  at  the  time  we 
were  taking  an  inventory,  Mr.  Kane  and  myself  went  several  times  to  Judge 
Hubbell.  I  recollect  that  we  consulted  with  him  in  regard  to  the  transfer  of 
that  stock  of  goods.  We  asked  him  after  we  bad  got  that  inventory  taken, 
to  draw  a  bill  of  sale.  He  gave  us  a  form  of  one.  That  is  the  substance  of 
'what  I  recollect. 

Q.  Prior  to  being  in  business  yourself,  had  Jwclge  Hubbell  been'  your  counsel  ? 

A.  No,  sir !  That  waa  my  first  employment  of  connH»l. 

Q.  Before  the  sale  was  made,  was  Jndge  Hiibbell  consulted  by  yourself  or 
Kane  in  regard  to  tlie  advisability  of  the  sale?     A.  I  cannot  say  that  he  was. 

Q.  About  how  long  after  that  sale  did  your  creditors  first  attempt  to  imf^ack 
or  question  the  sale  ?  ■ 
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▲.  Some  of  tLem  thrdatened  an  attachment  just  about  that  time.  Tkey  did 
get  out  an  attachment  a  few  days  afterwards. 

Q.  Was  the  bill  of  Pai^ns  i;  Lawrence  the  first  actual  proceeding  taken  to 
ixttpeach  that  salet 

A.  Nothing  but  the  attachments,  sir,  were  issued;  thej  were  not  leried. 

Q.  While  toe  attaehroents  were  being  issued,  were  yourself  and  Kane  in  the 
babit  of  consulting  counsel  on  that  subject;  and  if  so^  what  couaaell 

A.  On  that  subject?  Judge  Hubbell. 

Q.  Will  you  state  to  the  Court  the  subject,  and  give  the  details  of  your  and 
Eane*s  conversations  with  Judge  Hubbeli  while  the  actachments  were  threatened. 

A.  I  am  not  able  to  give  the  details.  We  were  there  at  his  oBSce  several 
timet  together.  We  told  him  we  were  threatened  i^iih  attachment,  &c.  The 
particular  matters  I  cannot  state. 

Q.  Did  jou,  or  Kane,  or  either  of  you,  have  any  oounsel  retained  to  resiat 
the  levy  of  the  attachment;  and  if  so,  who!     A.  We  did.  Judge  HubbelL 

Q.  When  was  Chandler  first  retained  in  relation  te  that  subject  ? 

A.  It  was  after  the  filing  of  the  bill  of  Panons  and  Lawrence.  I  cannot 
recollect  the  date. 

Q.  Who  was  he  retained  by  I    A.  By  me. 

Q.  Was  he,  or  was  he  not  retained  by  Kane,  as  far  as  you  know  ? 

A.  I  do  not  know  as  Mr.  Kane  ever  spoke  to  him  on  that  subject 

Q.  Do  JOU  know  who,  if  any  body,  prior  to  the  allied  sale  of  goods  to  Kane, 
had  been  Mr.  Kane's  general  attorney  ? 

A.  I  do  not  know  of  his  having  any  one. 

Q.  When  the  bill  of  Parsons  6u  Lawrence  was  filed,  had  yonrself  or  Kane 
any  other  counsel  besides  Judge  Hubbell  and  Judge  Chandler! 

A.  Not  to  my  knowledge. 

Q.  How  did  the  counsel,  Hubbell  and  Chandler  proceed  f  Did  they  act  ae* 
parately  or  jointly,  and  how  far  jointly*  as  counsel  for  both  ? 

A  Well,  up  to  the  time  Kane's  answer  was  drawn  or  previous  to  it,  I  believe 
Judge  Hubbell  asnsted  on  the  argument  and  demurrer.  After  Kane's  answer 
was  drawn  and  I  saw  what  it  was,  I  went  to  Judge  Chandler,  and  told  him  I 
wished  him  to  draw  my  answer.  My  answer  is  in  my  own  hand-writing.  I 
drew  it  from  Judge  Chandler's  copy.    Judge  Hubbell  drew  Kane's  anawer. 

Q.  When  the  suit  of  Parson  i:  Lawrence  was  ordered  to  be  removed  fron 
the  Milwaukee  county  circuit  court  to  Walworth  county  circuit  court,  were  yoa 
present  in  court  f    A.  I  do  not  think  I  was. 

Q.  Have  you,  at  any  time,  heard  Judge  Hubbell  state  on  what  ground  that 
suit  was  removed  to  the  circuit  court  of  Walworth  county  f 

Mr.  K^owLToir.    Does  not  that  appear  from  the  record  f 

Mr.  RyjLK.    It  does  not    It  sajs — by  consent  of  the  counsel. 

Mr.  Abnold.    That  is  the  reason,  is  it  not,  sir! 

A.  I  do  not  recollect  that  I  have  heard  him  state  it 

Q.  In  the  suit  of  Howe  aid  others,  did  yon  ever  show  a  copy  of  Kane'a 
eniwer  to  Judge  Hubbell  ?     A.  I  do  not  recollect  that  I  did« 

Q.  Did  you  ever  have  any  conversation  with  him  in  regard  to  the  answer 
•f  Kane  and  others! 

A.  I  have.  It  was  shortly  after  the  answer  was  filed.  I  uii  to  him  in  tub- 
atanee  what  the  answer  was;  what  Kane  had  twom  to;  ^d  partfeolarly  ia 
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Telation  to  Uie  answer  as  it  r^arded  the  giving  up  of  those  notes  for  tbe  nucn^ 
gage.  I  told  that  tbe  whole  answer  was  untrue — almost  every  word ;  bat  pai^ 
ticularly  that  part  of  it  I  bad  a  paper  that  was  signed  by  him  at  the  tune^ 
showing  the  transaction — showing  that  be  had  received  those  notes  and  givepi. 
me  that  mortgage ;  which  paper  I  showed  to  Juds^e  Hubbell.  He  remarked 
about  it  something  like  this — that  it  was  a  good  tning  there  was  still  a  grand 
juiy  in  the  land,  or  Bomething  of  that  kind.  That  is  all  I  recollect  definitely^ 
We  bad  quite  a  conversation  about  it. 

Q.  After  tbe  transfer,  bad  or  not  you  or  Kane,  or  you  or  Kane  jointly,  oon-^ 
suited  or  advised  with  Judge  Hubbell,  in  relation  to  any  subsequent  transaetioD 
or  any  other  matter  growing  out  of  that  sale  of  the  stock  of  goods^  pr/'ng  Ih* 
soles,  <&:c. 

A.  We  had.  At  the  time  after  giving  up  the  notes  and  taking  this  moii- 
gage,  we  both  of  us  saw  Judge  Hubbell  together  and  told  him  what  we  had 
done,  and  he  made  the  remark  that  it  made  no  difference.  The  creditors  would 
get  that  mortgage  and  that  bill.  We  told  him  we  did  not  care  if  they  did,  ibr 
the  mortgage  was  not  good  for  any  thing. 

Q.  Is  that  the  mortgage  in  the  State  of  New  York,  spoken  of  ia  thesft 
pleadings  ? 

A.  It  is.    The  amount  paid  for  the  mortgage  was  ten  dollars. 

Q.  Who  made  that  remark  to  Judge  Hubbell  about  its  being  good  for 
nothing!    A.  Kane. 

Q.  How  is  the  fact.  Were  or  were  not  yourself  and  Kane  there,  or  botfi  of 
jou,  in  the  habit  of  consulting  with  Judge  Hubbell,  in  relation  to  these  mattam 
up  to  the  time  that  he  went  upon  tbe  bench  ?    A.  We  were. 

Q.  Did  Judge  Hubbell  continue  to  act  as  counsel  in  the  suit  of  Parsons  St 
Lawrence,  up  to  the  period  that  be  went  upon  the  bench  ?     A.  He  did. 

Q.  At  the  time  of  tbe  sale  or  transfer  of^tbe  stock  of  goods  by  yourself  to 
Kane,  did  either  yourself  or  Kane,  or  both  of  you,  or  not,  oommunieate  to 
Judge  Hubbell  whether  you  had,  before  or  afber  the  sale,  or  both,  a  joint  itt* 
(erest  in  the  stock  of  goods  and  business?     A.  I  do  not  think  we  did* 

Crass  Examination, — Q.  When  did  you  go  to  Milwaukee  ? 

A«  I  went  first  in  January,  1845. 

Q.  ^d  you  go  to  enter  into  business  ? 

A.  I  went  to  see  what  I  could  do.  Kane  came  west  with  roe.  We  entered 
into  business  in' the  Spring  of  1845.  I  had  known  Kane  three  or  four  jeai» 
before  going  to  Milwaukee.  We  were  intimate  friends. 

Q.  When  you  commenced  business  in  Milwaukee  what  was  your  dgn  orev 
your  door  ?     A.  George  Co^j^swell. 

Q.  In  what  capacity,  to  the  world,  was  Charles  I.  Kane  employed  t 

A.  As  a  clerk. 

Q.  Your  clerk }     A.  Yes,  nr. 

Q.  How  long  did  you  continue  in  business  in  that  store  under  the  ligit  cC 
OM>rge  Cogswell  9 

A.  About  a  year  or  until  the  spring  of  1840. 

Q.  During  that  time  did  you  go  to  the  State  of  New  York  to  make  laigo 
paichases  of  goods  f 

A.  I  went  to  New  York  and  made  purchases,  but  not  very  extensively^  dur- 
ing the  summer  of  1845.  I  purchased  about  ten  thousand  dollan  wortk  •£ 
goods  in  my  own  name. 
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Q,  Iq  Blarch,  1846,  what  was  the  amount  of  your  liabOitios  in  the  State  of 
Kew  York?     A.  I  suppose  some  13  or  14,000  dollars. 

Q,  How  did  you  discontiaue  jour  busmess  in  1846? 

A.  I  put  up  Mr.  Elane's  name  instead  of  mine;  took  an  inventory  of  the 
stock  and  transferred  it  to  Mr.  Kane.  I  sold  out  tohim,  so  far  as  the  public 
is  concerned  generally.  I  executed  a  bill  of  sale  to  Kane,  and  put  hun  in  pos- 
session. 

Q.  Who  drew  that  bill  of  sale? 

A.  I  think  Mr.  Kane  copied  it  from  a  form  that  we  got  of  Mr.  Hubbell. 

Q.  Up  to  the  night  after  you  made  or  executed  that  bill  of  sale,  and  delivered 
the  goods,  will  you  Ftate  to  the  Court  whether  you  had  any  consultation  with 
Judge  Hubbell  ?       ' 

A.  Yes, "sir;  I  think  I  did,  and  got  from  him  a  form  of  bill  of  sale, 

Q.  You  thijik  youdid  ?    Please  speak  positively.    Was  that  the  fact  or  not? 

A.  As  I  remember  it  was. 

Q.  You  stale  that  prior  to  the  sale,  Judge  Hubbell  was  not  your  counsel.  I 
what  capacity  did  you  go  to  Judge  Hubbell  before  the  sale,  if  he  was  not  your 
counsel  ?     A.  I  went  as  any  man  would,  to  counsel  with  him  at  that  time. 

Q.  You  answer  that  before  the  sale  he  was  not  your  counsel.  Now  was  he, 
or  was  he  not  your  counsel  before  the  sale  was  consummated  ? 

A.  Before  the  sale  was  fully  consummated,  he  was. 

Q.  You  answer  that  before  the  sale,  Judge  Hubbell  was  not  consulted  about 
•the  validity  of  the  sale  ? 

A.  I  cannot  say  that  he  was. 

Q.  You  say  that  your  creditors  threatened  an  attachment,  and  did  get  one; 
was  it  not  after  this  threatened  attachment,  and  after  tlie  sale  had  been  con- 
sumroated,  that  you  and  Kane  went  to  Judge  Hubbell  in  the  night,  and  showed 
Lim  the  bill  of  sale,  fur  the  first  time,  and  then  explained  to  him  what  you  had 
been  doing? 

A.  After  the  sale  had  been  consummated  ?  My  impression  is  that  we  went 
tlicre  before  the  sale  was  made. 

Q.  Did  you  or  not>,  after  the  consummation,  and  when  the  attachment  was 
threatened,  go  with  Kane  to  Judge  Hubbell  in  the  night  time — I  mean  by  that 
at  an  unusual  hour  in  the  night. ^ 

A.  I  recollect  of  going  to  him  at  several  times,  but  do  not  recollect  of  going 
at  an  unusual  hour. 

Q.  Do  you  recollect  of  going  to  Judge  HubbeH's  room  in  t>.e  United  States 
, Hotel  and  from  there  going  around  with  him  to  his  office/    A.  I  do  not. 

Q.  Do  you  recollect  the  particular  occasion  I  have  tried  to  call  your  atten- 
tion \o? 

A.  I  do  not  recollect  any  particular  occasion.  I  recollect  of  going  several 
times. 

Q*  After  Ais  sale  had  been  made  by  you  to  Kane,  did  you  not  go  to  Judge 
Hubbell  and  tell  him  what  you  had  done,  showing  him  the  bill  of  sale,  ex- 
plaining the  whole  transaction,  and  retain  him  as  your  counsel.^ 

A.  Siyself,  or  myself  and  Kane.^ 

Q.  You,  sir,  alone. ^ 

A.  I  may  have  been  there  several  times  alone. 

Q.  Mr.  Cogswell,  you  know  what  I  want;  will  you  tell  me  whether  you  did 
not  yourself  retain  him  personally  as  your  counsel  f 
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A.  I  told  you  tbai  we  went  to  retaTn  him. 

Q.  On  the  contrary  did  you  not  tell  him  that  Mr.  Kane  did  not  want  himf 

A.  I  did  not 

Q.  Did  you  net  at  that  same  time, tell  Judge  Hubbell,  Chat  Kane  w^in  pos- 
aesnon  of  that  Store,  and  would  resist  any  attachn^ent  that  was  threatened/ 

A.  I  think  that  was  the  understandjng  between  Mr.  Kane,  Mr.  Hubbell  and 
mjsel^  that  we  would  resist  any  attachment. 

Q.  Did  you  not  at  the  same  time,  tell  Judgi  Hubbell  that  the  sale  was  in  all 
respects  fair  and  bona  Jide,  that  Kane  had  paid  for  the  goods,  and  was  in  poa- 
session,  and  explain  to  him  how  payments  were  made.^ 

A.  I  cannot  say  that  I  did.  In  regard  to  saying  that  it  was  a  honafidi^  I 
cannot  say  that  I  did. 

Q.  You  shall  not  escape  under  a  technicality.  Did  you  not  say  it  was  a 
iakt  and  honest  sale  ? 

A.  I  have  no  recollection  of  saying  any  thing  of  the  kind.  It  was  six  or 
eight  years  ago,  and  I  do  not  remember  what  I  did  say. 

Q.  Did  you  not  to  Judge  Hubbell,  and  to  every  body,  declare,  and  always 
declare,  that  that  was  an  honest  sale  ? 

A.  Not  to  every  body — to  the  world  generally,  I  did. 

Q.  Did  you  not  to  Judge  Hubbell,  in  all  your  interviews  with  him? 

A.  No,  sir!     I  never  told  him  positively  to  the  contrary. 

Q.  I3id  you  ever  tell  him  with  a  want  of  positiveness 9 

A.  No^  sir !  I  suppose  he  had  penetration  enough  to  know  how  the  matter 
vas. 

Q.  Had  he  previous  acquaintance  with  you  enough  to  lead  him  to  suppose 
that  it  was  a  fraudulent  sale  ? 

A.  I  did  not  know  but  my  short  acquaintance  with  him  might  show  that  I 
never  told  him  that  it  was  a  fraudulent  sale,  up  to  the  time  he  went  upon  the 
liench. 

Q.  Did  you  not  always  assert  to  Judge  Hubbell,  that  Charles  I.  Kane  and 
all  the  rest  of  the  Kanes,  would  claim  and  swear  that  you  had  no  interest  what- 
ever in  the  goods  ?     A.  No,  sir ! 

Q'  Did  you  not  tell  what  to  put  in  your  answer  to  the  bill  of  Parsons  & 
Lawrence  ?     A.  No,  sir! 

Q.  Did  you  not  employ  him  to  draw  the  answer  of  the  Kane?? 

A.  I  did  not;  the  answer  of  Charles  Kane  I  think  Charles  Kane  directed 
and  got  up  his  answer  with  Judge  Hubbell.  When  I  saw  him  I  told  him  I  did 
not  want  him  to  draw  mine ;  but  I  supposed  Mr.  Kane  and  Church  would 
fiwear  to  the  same  thin^. 

Q.  Were  they  not  all  one  answer  as  one  paper  ? 

A.  Very  nearly  one  answer;  1  knew  the  denial  of  Kane's  answer. 

Q.  Did  you  ever  say  to  Judge  Hubbell  or  to  any  body  else,  that  that  answer 
was  false  ? 

A.  I  insinuated  to  Judge  Hubbell  that  it  was  false  as  regards  Charles  I. 
Kane.  I  said  I  could  not  swear  to  any  such  answer,  and  I  would  get  Judge 
Chandler,  or  somebody  else,   to  draw  mine. 

Q.  Did  Judge  Hubbell  ever  tell  you  that  if  you  had  any  property  in  the 
hands  of  Charles  I.  Kane  you  had  better  look  out  for  it? 

A.  Not  that  I  recollect.  At  any  rate,  I  never  told  him  individually  until  after 
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lie  was  upon  the  bench.  I  left  Milwaukee  awhile,  and  rerided  in  I>etroit  for 
the  purpose  of  getting  rid  of  answering  the  bill  of  Parsons  <fe  Lawrence.  I  aup- 
2)08ed  processes  would  he  issued. 

Q.  Did  Judg^  Uttbbell,  while  jou  were  in  Detroit,  bj  your  sister-in-law,  say 
to  you  that  if  you  had  any  property  in  the  ha^ds  of  liane  you  had  better  Io(h& 
^ntforit? 

(To  this  question  the  Reporter  did  not  hear  the  reply.) 

^  Did  you  ever  state  to  Judge  Hubbell  that  that  answer  of  Kane's  was  true  f 

Jl,  I  never  told  Judge  Hubbell,  or  any  man,  that  it  was  true. 

Q.  Did  you  tell  him  that  they  would  swear  so,  and  it  was  all  right  ? 

A.  I  don't  recollect  of  erer  telling  him  that  Charles  L  Kane  would  swear  so.. 
^The  others  I  supposed  would,  and  I  told  him  so. 

Q.  Was  not  all  your  talk  and  conduct  based  upon  the  assumption  to  the 
'iroiid  that  that  was  a  bona  Ji(le,  honest  sale,  and  intending  to  maintain  thai 
salid  against  the  persons!    A.  Yes,  sir. 

Q.  When  did  your  relations  of  friendship  with  Charles  L  Kane  cease? 

Jl,  Sometime  .in  the  spring  or  summer  of  1849. 

Q.  Did  you  then  turn  round  and  aid,  with  your  assistance,  the  New  York 
creditors  to  impeach  that  sale?    A.  I  did. 

"Q.  Did  you  communicate  to  them  the  noaterial  on  which  these  bills  of  Howe 
and  others  was  gotten  up  f    A.  I  did. 

Q.  You  came  in  as  a  defendant,  did  you  not,  and  admitted  the  truth  of  the 
irtatements  in  the  bill  ?    A.  I  did. 

Q.  Did  you  assist  Judge  Chandler  in  the  drafl  of  that  bill?     A.  I  did.. 

Q.  Did  you  retain  him  for  the  purpose*  of  instituting  proceedings  under  that 

Am  He  had  been  already  retained  in  the  Parsons  &:  Lawrence  suit  I  think 
it  was  at  my  instance  that  they  retained  Judge  Chandler. 

Q.  Have  you  ever,  since  that  time,  taken  an  active  part,  to  the  extent  of  your 
JkbHity,  against  Kane,  and  to  render  that  bill  successful  ?    A.  I  have. 

Q.  Have  vou*  fi-equently  threatened  that  you  would  follow  Charles  I.  Kane 
as  long  as  you  lived,  or  had  a  cent  to  spend  ? 

A.  I  have  probably  said  something  to  that  effect 

^  Have  you  not  frequently  and  publicly  and  often  said  things  to  that  effect  f 

A.  I  think  I  have. 

Q.  Have  you  been  before  the  grand  jury  and  procured  an  indictment  against 
liim  on  two  different  answers  about  that  sale  ?     A.  I  have. 

Q.  Have  you  not  been  to  the  grand  jury  at  several  and  successive  times  for 
ihe  purpose  of  indicting  Charles  I.  Kane  for  perjury,  in  sustaining  these  answera 
to  that  sale  that  you  made  to  him  ? 

A.  I  have  been  to  three  different  grand  juries,  and  I  don^t  know  but  four. 

Q*  Have  you  not  been  a  standing  customer  around  the  door  of  the  grand 
juiy  at  every  court 

A  I  have  stood  around  considerably — I  don't  know  about  being  a  customer.. 

Q.  Now,  in  your  repealed  oaths  as  a  witness,  have  you  not  stated  precisely  in 
jmhrtanee  to  the  contrary  to  what  you  have,  for  many  years,  maintained  to  the 
^blic  to  be  true  in  regard  to  that  sale?   A.  From  about  1846  to  1649, 1  have. 

Q.  Were  these  indictments  for  perjury  argued  on  demurrer,  in  the  circuit. 
court  of  Milwaukee  county  ? 
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A.  I  bare  beard  that  tbej  wero.    I  did  not  hear  them  argved. 

Q.  Wh6  were  the  counsel  who  appeared  for  Charles  I.  Kauei  in  regft^  to 
the  demurrer  to  these  {ndictmeuts  f    A.  I  cannot  saj. 

Mr.  Ktav.  I  can  tell  rou,  Mr.  Arnold,  if  you  are  really  deeirouti  tohaow. 
The  first  demurrer  was  argued  by  James  8.  Brown  and  myself;  atid  theseookd 
by  Mr.  Arnold  and  myself;  but  Mr.  Arnold  went  off  to  the  Whig  GonvSHtion, 
at  Baltimore,  and  left  me  to  argue  it  alone. 

Mr.  Aksold,  I  beg  your  pardon  Mr.  Byan;  I  argued  it  belore  I  wenttP 
Baltimore. 

Mr.  Ryan.    No,  sir;  you  did  not 

Mr.  Aknolb.  You  are  certainly  mistaken  I  argued  it  on  the  Saturday  befsve 
I  left  for  Baltimore. 

Q.  Do  yon  know  who  drafted  the  indictments  that  went  to  the  grand  j^ 
in  these  cases? 

A.  I  do  not  of  my  own  knowledge.— Judge  Chandler  went  into  the  grand 
jury  room  in  one  instance,  I  believe. 

Q.  Did  not  Judge  Chandler  appear  on  (he  indictment  in  one  of  iho  demuT^ 
leis? 

A.  I  think  be  did  not. 

Q.  Bid  you  not  retain  Judge  Hubbell  to  act  in  any  of  the  matters  that  giiew 
oat  of  that  sale,  and  tell  ns,  in  fact,  whether  you  did  not  pay  hiasf   ' 

A.  He  came  to  the  store  or  sent  bis  bill  there,  and  it  was  paid  out  of  the 
funds  of  the  store.  Whether  the  bill  was  made  out  to  me  or  not,  I  ciinnotiiy. 
I  think  the  first  bill  was,  but  the  others  I  am  not  sure  of.  I  cannot  staie  when 
the  last  time  was  that  I  settled  with  Judge  Hubbell,  and  paid  him  for  his  84r- 
Tices. 

Q.  Can  yon  remember  when  the  last  professional  act  was  done  fbr  yon  by 
Judge  Hubbell,  and  what  it  was? 

A.  No,  sir;  I  cannot. 

Q.  So  far  as  your  representations  to  Judge  Hubbell  were  concerned,  wiait 
not  when  he  was  acting  as  your  counsel  and  your  attorney  in  the  matter  of 
that  sale  to  Kane? 

A.  No,  sir«    He  was  acting  for  Kane  and  me  ?  *         ' 

The  Court  here  took  a  recess  till  2^  o'ck>ck,  P.  M. 

AFTXKKOON  SESBOOK. 

CrotS'examnation  of  Mr.  Cog8W£U  continued  hy  Mr,  £hotoUon* 

Q.  Mr.  Cogswell,  I  did  not  distinctly  understand  your  testimony  this  morning. 
Let  us  see  if  we  cannot  bring  it  out  a  little  clearer.  Was  any  person  present 
when  you  made  that  sale,  or  pretended  sale? 

A.  Yes,  sir.  Samuel  Church  and  David  Wallingford.  Church  resides  at 
Wauwatosa;  Wallingford  is  dead. 

Q.  Did  you  and  Charles  I.  Kane  talk  over  the  preliminaries  of  that  sale^  the 
terms,  the  manner  of  payment,  (fee,  in  their  presence? 

A.  W^e  did,  but  I  do  not  remember  what  was  said  on  that  occasion  between 
myself  and  Kane. 

Q.  Do  you  remember  thia^  that  thepe  was  any  thing  said  in  relation  to  M^ 
Kane*s  having  time  for  the  purchase  money  of  the  goods?    A.  I  do  not 
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,  '  :  Q.  Do  jQu  remember  of  stating  ia  their  presence  that  tikis  sale  was  fictilsotts, 

to  cover  up  tbo  traDsaction  ? 
,voa^»  Tiiere  might  have  been  something  said  about  its  being  real  or  ficticious. 
.1  think.  Kane  stated  tl^at  it  was  real,  and  I  did  not  contradict  iU 
/.     Q.  Were  they  present  the  whole  time? 

A.  No,  sir,  they  were  not    Mr,  Church  helped  take  the  inrentory.    I  think 
.  11^  had  not  completed  the  inventory  when  we  went  to  Judge  Hubbell  to  get  a 
bill  of  sale. 

Q.  Do  you  recollect  of  saying  to  Judge  Hubbell  at  that  time,  that  that  was 
la fraudulent  transaction?    A.  No,  sir,  I  do  not 

Q.  Did  either  of  you  carry  an  idea  from  which  either  of  yon  or  he,  could 
infer  that  the  transaction  was  not  a  fair  one? 

A.  I  do  not  think  we  did  at  that  time, 

Q.  Did  you  hare  any  communication  with  Judge  Hubbell  in  relation  to  this 
transfer,  after  you  had  called  upon  him  to  get  a  bill  of  sale,  until  after  that  bill 
Vas  executed  by  you  to  Kane?    A.  I  do  not  think  we  did. 

Q.  Was  Kane's  name  hoisted  after  yours  was  pulled  down  ?     A.  Yes,  sir. 

Q.  How  long  after  that  transaction  was  it  before  you  heard  you  were  likely 
to  be  prosecuted  by  attachment? 

A.  But  a  very  few  days.  I  think  indeed  we  had  heard  of  it  before  we  had 
tnade  the  sale.  Yes^  I  am  sure  we  had.  It  was  talked  over  between  us.  We 
again  heard  .of  it  shurtly  after  having  executed  the  bill  of  sale.  Three  or 
four  "days  afler  that  sale,  one  suit  was  commenced  against  us,  of  which  we  in- 
•  formed  Judge  Hubbell,  and  said  we  wanted  him  to  defend  it — Kane  was  with 
me  at  that  time;  I  am  positive  of  that  I  cannot  say  that  I  said  it,  or  Mr. 
Kane;. I  cannot  remember  whether  Kane  made  the  propositicm  to  retain  him, 
or  whether  I  made  it  myself. 

Q.  Yes!    But  I  want  you  should  remember.    WTiich  was  it  you  or  Kane, 
'  who  spoke  to  Judge  Hubbell  to  retain  him  in  that  case^  or  in  any  other  case? 
.  A.  I  cannot  say. 

Q.  How  long  was  it  before  the  commencement  of  this  suit  in  Judge  Miller's 
court  and  its  removal  to  NValwortb  county,  that  you  retained  him. 

A.  A  very  few  days  afterwards. 

Q.  I  mean  the  suit  in  equity,  that  was  sent  to  Walworth  county. 

A.  I  think  that  was  rather  more  than  a  year  after.  I  defended  against  that 
attacl^inent  suit,  and  judgment  was  obtained  against  me.  Judge  Hubbell  ap- 
peared for  me  in  that  case.  When  the  chancery  suit  was  commenced,  I  think 
I  informed  him  of  that  fact  I  do  not  think  I  wanted  him  to  draw  an  answer 
for  me  in  that  case.    I  employed  Judge  Chandler  to  draw  that  answer. 

Q.'  Did  yon  say  any  thing  to  Judge  Hubbell  about  drawing  the  answer  of 
Kane.     A.  Yes,  sir. 

Q.  Did  he  tell  you  he  would  draw  it? 

A.  I  think  the  first  conversation  I  had  with  him  about  Kane,  was  when  I 
saw  the  draft.  I  mean  to  be  understood  as  saying,  I  could  not  swear  to  that 
answer,  and  on  that  account,  I  would  get  somebody  else  to  draw  my  answer. 
That  was  the  sum  and  substance  of  what  I  told  him  on  that  occasion. 

Q.  Do  you  remember  about  the  time  your  answer  was  being  drawn,  of  re- 
questing Judge  Hubbell  to  confer  with  Judge  Chandler,  in  relatioi;  to  the  draft 
of  your  answer  ? 
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A.  I  do  not  remember  it  although  I  roaj  have  done  il.  I  know  we  were  over 
to  Judge  Chandler's  office  and  Judge  Hubbell  was  with  us,  but  whether  at  my 
request  or  cot,  I  cannot  remember. 

Q.  Up  to  that  time  that  jou  had  this  answer  drawn  and  signed  hj  your- 
self, will  you  tell  the  court  whether  you  had  ever  said  any  thing  to  Jifdge  Hub- 
bell,  from  which  he  coulJ  reasonably  infer  that  the  transactio]^  was  a  fraudulent 
one.    A.  I  think  he  could  have  inferred  that 

Q.  What  was  it  that  you  said  from  which  he  could  have  inferred  it? 

A.  The  transaction  I  speak  of,  is  about  the  mortgage  and  the  notes. 

Q.  What  did  you  say  to  him  in  relation  to  that? 

A.  I  said  I  had  given  up  Kane*s  notes  for  the  mortgage,  and  Kane  said  he 
did  not  care  if  the  creditors  did  get  that^  because  it  was  not  worth  any  tiling. 
There  was  nothing  else  that  I  remember  in  that  conversation  from  which  he 
could  infer  it. 

Q.  Will  you  state  about  what  time  it  was  you  had  taken  this  mortgage  for 
the  notes — ^you  had  re-delivered  to  Kane  ? 

A.  I  cannot  state  it  exactly .  It  was  a  few  days  previous  to  the  service  of  the 
papers  on  this  bill — I  think  it  was  April,  1847. 

Q.  Now,  sir,  was  it  not  after  the  filing  of  this  bill  in  June,  1847 ! 

A.  As  I  remember  now,  perhaps  it  was. 

Q.  Do  you  remember  of  enquiring  of  Judge  Hubbell  what  answer  he  would 
have  to  make  to  the  bill  before  the  master?   A.  I  do  not  remember. 

Q.  Do  you  remember  he  told  you  that  you  would  have  to  te>l  how  you  re- 
ceived your  pay.     A.  I  do  not  remember. 

Q.  Do  you  remember  whether  Charles  I.  Kane  was  present?     A.  He  was. 

Q.  Do  you  not  remember  that  Judge  Hubbell  told  you  that  you  would 
hare  to  answer  what  had  become  of  those  notes  ? 

A.  He  may  have  said  so,  but  I  do  not  recollect  it.  (After  a  moment  of  he- 
sitation.)   I  think  there  was  something  said  about  that. 

Q.  Don't  you  recollect  that  Judge  Hubbell  made  statements  to  you,  that  you 
would  have  to  show  what  had  become  of  the  notes — how  the  purchase  of  goods 
was  paid — ^how  much  was  paid,  &c, ;  and  that  one  of  you  said  that  the  notes 
were  given  for  the  mortgage;  and  that  then  Judge  Hubbell  replied,  you  will 
have  to  show  where  the  mortgage  is  ?     A.  I  do  not  recollect  exactly  that. 

Q.  Do  you  not  renaember  that  one  of  you  said  to  the  judge — "  suppose  the 
notes  had  been  exchanged  for  a  mortgage,  what  then  ?" 

A.  I  do  not  remember  that  either  of  us  made  that  remark. 

Q.  You  catmot  swear  whether  it  was,  or  was  not  said  then  ? 

A.  I  cannot  recollect  that  it  was  said. 

Q.  You  cannot  swear  that  it  was  not  said  ? 

A.  I  do  not  remember  tliat  any  such  thing  was  said. 

Q.  The  only  remaining  thing  for  you  to  state  is,  whether  you  can  swear 
that  it  was  not  said  ?     A.  I  think  it  was  not 

Q.  According  to  the  best  of  your  recollection,  then,  you  think  it  was  not 
Baid?    A.  Yea,  sir. 

Q.  Well,  then,  we  have  got  at  that  at  last  Now,  was  that  all,  so  far  as  you 
know,  from  which  Judge  Hubbell  could  infer  that  the  sale  was  not  an  honest 
and  fair  one  ?     A.  Yes,  sir. 

Q.  That  was  a  very  short  time  after  the  16th  of  June,  1847  ? 
16 
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A.  I  think  it  was. 

Q.  Now,  sir,  even  after  jou  had  had  this  conrersation  with  Judge  Hubhel?^ 
in  the  prceeDoe  of  Kane,  when  you  had  spoken  of  the  mortgage  transaction,  did 
jou  not  generally  claim,  every  where  and  above  board,  before  the  world,  that 
the  transaction  was  a  fair  one  ? 

A.  I  am  quite  sure  I  did,  up  to  some  time  in  1849,  until  the  difficulty  arose 
between  me  and  Kane,  which  induced  me  to  aid  the  New  York  creditors,  and 
file  a  bill  for  Howe  and  others. 

Q.  Then  you  persisted  in  the  assertion  that  that  was  a  fair  transaction  until 
after  Judge  Hubbell  went  upon  the  bench  ?    A.  Tes,  sir. 

Q.  From  the  time  of  the  sale  of  the  goods  to  Kane,  of  which  you  have  now 
testified,  for  the  t^rm  of  about  three  years,  or  until  some  time  in  1849,  you 
continually  persisted  in  asserting  the  fact,  that  this  sale  was  a  fair  one.  Do  yoa 
now  mean  to  swear  that  your  assertion,  during  all  that  period  was  false,  and 
that  what  you  now  state  is  true;  or,  that  what  you  now  state  is  false^  and  your 
statement  during  that  period  was  true  ? 

A.  What  I  stated  then  was  false ;  and  what  I  state  now  is  true. 

Mr.  Knowlton.    Precisely  I   that  is  what  I  wanted  to  get  from  you. 

Mr.  Arnold  Q.  In  the  suit  of  Parsons  and  Lawrence,  was  it  referred  to  a 
Master  to  take  the  examination  as  to  the  property  you  had,  or  had  by  othen  in 
trust  for  you  ?     A.  It  was. 

Q.  Were  some  ten  or  a  dozen  interrogatories  propounded  to  you  that  yon 
declined  to  ans«ver  ? 

A.  My  impression  is,  that  I  answered  as  far  as  I  was  advised  by  counsel  that 
I  was  compelled  to  answer, 

Q.  Who  was  your  solicitor  ? 

A.  I  think  I  went  alone.  I  went  to  Judge  HubbelPs  office  previously,  bat 
could  not  find  him. 

(Mr.  Ryan  here  read  the  examination  before  the  Master  referred  to  in  the 
testimony.) 

Mr.  Arnold.  Mr.  Cogswell,  after  you  had  liad  your  examination  before  the 
Master,  which  has  just  been  read,  did  you  have  an  interview  with  Judge  Hub- 
bell  as  to  how  far  you  were  compelled  to  answer  ? 

A.  Yes,  sir;  I  did;  and  he  told  roe.     Q.  What  did  you  do  then^ 

A.  I  went  away  to  avoid  the  master. 

Q.  Have  you  now,  or  since  you  made  your  sale,  property  in  your  hands ; 
and  if  so,  to  what  amount.^ 

Mr.  Rtan.  I  would  like  to  ask  the  pertinency  of  that  question.  I  have  sat 
peaceably/ and  not  interfered  through  all  this  long  cross-examination,  because  I 
thought  1  saw  your  object,  but  this  question  does  not  seem  to  be  material. 

Mr.  Arnold.  It  is  sufficient  to  answer,  perhaps,  that  the  question  is  asked 
to  show  as  to  the  credibility  of  the  witness. 

Mr.  Rkowlton.  In  other  words,  we  want  to  get  at  the  facts  to  discredit  the 
witness. 

Mr.  Rtak.  You  might  ask  any  other  question  for  that  purpose,  as  well  as 
that  about  his  property. 

Mr.  Arnold.  Mr.  Cogswell,  since  that  sale  to  Kane,  have  you  paid  the  seve- 
tal  debts  due  in  New  York/ 

A.  No  sir;  I  think  I  paid  some  two  hundred  dollars  the  day  after  the  sale. 
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Q.  Hare  jou  mow,  in  your  hands,  or  subject  to  yoar  contiol,  property  owned 
by  you;  and  if  so,  Tvbat,  and  to  what  amount/ 

A.  I  have  property  under  my  control,  not  in  roy  own  name,  to  the  amoiini 
of  some  two  or  three  thousand  dollars,  in  lands,  town  property,  <&c. 

Q.  I  wish  you  to  fix  that  sum/ 

A.  It  is  very  difficult  to  fix  any  certain  value  upon  it 

Q.  What  would  you  take  for  it — lands  lots,  and  ^vqtj  thing/ 

A.  I  would  take  four  thousand  dollars  for  it 

Direct  Examination  resumed'^Q.  In  the  suit  of  Howe  and  others  against 
yourself  and  Kane,  when  you  were  examined  did  you  disclose  the  property  of 
which  Mr.  Arnold  has  just  inquired/ 

A.  I  did  the  principal  part  of  it  Some  of  it  I  have  got  under  my  control 
lince  that.    I  disclosed  all  that  I  had  at  that  time  under  my  control. 

Q.  When  you  consulted  Judge  Hubbell  in  regard  to  your  examination  before 
a  master,  did  you  state  any  thinff  to  Judge  Hubbell  as  reason  for  declining^  or 
wishing  to  decline,  to  swear  to  that  answer. 

A.  I  stated  that  I  could  not  answer  the  charges  in  the  bill  without  commit- 
tiflg  peijury. 

Q.  You  were  asked  by  Mr.  Knowlton,  whether,  what  you  publicly  gave  out 
for  a  considerable  time,  was  false,  and  what  you-  now  testify  to,  is  tru^ — ^now 
have  you  ever  upon  your  oath,  asserted  the  validity  of  that  sale. 

A.  No,  sir,  I  have  not 

Q.  Was  that  the  reason  why  you  would  not  swear  to  such  an  answer  as  waa 
pot  in  by  the  defendant,  Kane. 

A.  Yes,  sir.  I  could  not  swear  to  it  without  committing  peijury,  and  that 
was  the  reason  why  I  would  not  and  did  not  swetfr  to  it 

Q.  You  were  asked,  I  thiak  twice,  upon  your  cross  examination,  whether  yo* 
had  stated  any  thing  more  than  jou  had  related  to  the  counsel,  to  Judge  Hub- 
bell, iu  regard  to  the  character  of  that  sale,  before  he  went  upon  the  bench. 
Now,  I  will  ask  the  question,  if  at  any  time  previous  to  June,  after  he  went 
upon  the  bench,  you  communicated  any  thing  further  to  him  on  that  subject. 

A.  I  think  I  had;  I  communicated  to  him,  Kane's  answer  to  the  Howe  bill» 

Q.  Did  you  at  any  time  except  upon  that  occasion. 

A.  I  did.  I  cannot  state  the  preciete  time  nor  the  conversation ;  bnt  that 
I  had  f^me  three  or  four  conversations,  I  recollect  distinctly. 

Q.  What  was  the  general  purport  of  your  statements  to  him,  and  those  eoat^ 
rersations. 

A.  It  was  in  relation  to  Kane's  bavins:  committed  perjury  in  his  answer  to 

Q.  Do  you  recollect  Charles  Crane;  at  the  time  of  the  pendency  of  the 
Bams  suit,  in  whose  office  did  he  stay. 

A.  Well,  sir,  I  cannot  say.    I  think  he  had  an  office  of  his  own. 

Q.  When  you  answered  before  the  master  in  chancery,  had  you  any  advice^ 
aad  if  so,  from  whom,  to  substantially  refuse  to  answer  the  questions  ? 

A.  I  had  advice  from  Judge  Hubbell,  and  also  from  Judge  Chandler.  Thej 
both  talked  about  it  together  and  talked  to  me,  about  it 

Cross-examination  resumed,  Q.  You  say  you,  on  your  examination,  received 
advice  from  both  Judge  Chandler  and  Judge  Hubbell,  to  refuse  to  ansrwer^ 
Had  you  at  that  time  told  Judge  Chandler  that  your  sale  to  Kane  was  fraud- 
iilent?    A,  I  told  Judge  Chandler  that  roy  partners  were  interested. 
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Q.  You  say,  since  the  Howe  suit,  you  had  conversation  with  Judge  Hubbell, 
in  which  you  told  him  that  Kane  had  committed  peijury  in  his  answer  to  the 
Howe  bill.  Now,  how  happens  it  you  told  him  then  that  Kane  had  cominitted 
perjury,  while  several  years  before,  when  he  made  his  answer  to  the  Parsons 
and  Lawrence  bill,  you  did  not  tell  him  the  same  thing? 

A.  Well,  circumstances  were  diderent  Besides,  there  was  another  reason.  At 
{he  time  the  Parsons  and*  Lawrence  bill  was  filed,  they  had  possession  of  a  large 
amount  of  property,  which  I  considered  ought  to  go  to  the  benefit  of  all  the 
creditors,  and  not  to  any  particular  nf\an. 

Q.  In  these  conve'rsations  with  Judge  Hubbell,  you  stated  this  morning  that 
Judge  Hubbell  replied  to  you,  that  it  was  foilunate  that  there  was  a  grand  jury 
in  the  land — did  that  remark  apply  to  you  or  to  Kane? 

A.  Well,  I  don't  know  about  that.  I  understood  it  to  apply  to  Kane  and 
not  to  myself. 

Q.  When  you  spoke  to  Judge  Hubbell  about  Kane's  having  committed  per- 
jury, did  you  at  the  same  time  tell  him  that  the  story  which  you  had  been  tell- 
ing these  three  or  four  years  was  all  false? 

A.  I  showed  him  the  papers,  and  he  seemed  to  understand  that  it  was.  There 
was  nothing  said  about  the  story  I  had  been  telling.  I  did  not  tell  him  any 
thing  about  any  story. 

Q.  Could  you  not  answer  the  Parsons  ^  Lawrence  bill  without  committing 
peijury?     A.  No,  sir. 

Q.  Yes,  but  couldn't  you.     A.  Not  without  disclosing  the  property. 

Mr.  Arsiold.  Oh.  ahl  that  is  another  thing.  But  you  approved  Kane'a 
answer  ? 

A.  I  do  not  know  that  I  approved  it.  I  know  I  insinuated  to  him  that  it 
was  not  a  true  one. 

Q.  Well,  you  continued  to  maintain  the  same  state  of  facts  to  the  public. 

A.  Yes,  sir. 

Q.  In  the  Howe  suit  was  there  a  decree  taken  against  jou. 

A.  I  understood  there  was. 

Q.  On  that  decree  has  there  ever  been  a  sale  of  any  property  of  yours. 

A.  There  has  been  a  sale  of  property,  which  was  under  the  control  of  Mr. 
Kane. 

Q.  Exactly !  But  that  is  not  what  I  want  to  get  at  Was  there  any  sale  of 
property  belonging  to  you  ? 

A.  No,  sir;  the  property  which  was  under  my  control  was  deeded  to  Spencer 
Stone,  in  trust  for  my  wife,  and  was  not  sold. 

Q,  They  refrained  to  take  that  which  was  held  in  trust  for  your  wife. 

A..  Yes,  sir. 

Q.  Now,  had  you  not  in  fact  turned  around  and  broken  up  the  sale,  and  was 
it  not  upon  the  faith  that  they  would  deal  gently  with  you.     A.  No,  sir. 

Q.  Did  you  have  any  conversation  with  Judge  Chandler  about  that 

A.  I  have  had  several  conversations  with  him  about  itj  but  he  never  gare 
me  any  idea  that  he  had  any  power  with  regard  to  it 

Q.  Well,  have  not  you  been  assured  in  some  way,  that  you  would  in  fact  be 
compensated,  if  that  thing  was  carried  through. 

A .  No,  sir,  only  in  so  far  as  they  would  get  their  pay  out  of  the  property. 

Q.  Have  they  ever  tried  to  hunt  up  and  get  at  your  private  property,  since 
you  turned  round  to  assist  these  creditors  against  Kane.    A.  No,  sir. 
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Mr.  Knowlton.    You  stated  you  had  the  advice  of  Judge  Chandler  to 
make  no  disclosures-— do  jou  remember  that  at  that  time  you  had  aRswered 
that  Parsons  &  Lawrence  bill,  as  far  as  you  could,  and  state  the  truth. 
A.  I  think  I  did. 

Q.  Did  you  communicate  that  same  fact  to  Judge  Hnbbell. 
A.  I  think  I  did. 

Q.  And  they,  thereupon,  advised  you  to  refuse  answering.     A.  Yea,  sir. 
Q.  Was  that  advice  to  refuse  absolutely,  or  to  make  it  in  the  form  you  did. 
A.  I  think,  to  make  it  in  the  form  I  did — to  make  no  answer  at  ail. 
The  examination  here  ended,  but  witness  asked  to  make  an  explanation. — 
In  regard  to  the. question  Mr.  llyan  asked  me,  whether  we  had  aoy  counsel,  or 
whether  Judge  Hubbell  was  our  counsel  previous  to  the  transfer  of  these  goods, 
I  answered  that  he  was  at  the  time,  and  we  consulted  him  once  or  twice, 
a  day  or  two  previous  to  making  the  sale.     He  afterwards  asked  me,  if  he  was 
counsel  previous  to  making  the  sale.    I  understood  that  it  was  previous  to  the 
time  I  had  testified  of,  which  took  place  a  day  or  two  before  it  wa^  consum- 
mated.    Previous  to  that  time  he  had  not  been  my  counsel. 

Matthew  Keenak  was  called,  sworn  and  examined  on  first,  fifth,  and  sixth 
specifications  of  the  fourth  article. 
Witness.     I  am  clerk  of  the  circuit  court  of  Milwaukee  county. 
Q.  Have  you  the  papers  in  two  indictments  against  Charles  I.  Kane  foi 
peijury?     A.  I  have. 
(The  papers  were  read  to  the  court.) 

Daniel  H.  Cuandler  was  called,  sworn,  and  examined  upon  the  same  spe- 
cifications of  same  aiticje. 

Witness.  I  reside  in  'Milwaukee;  my  profession  is  a  law  practitioner.  I  am 
acquainted  with  Judge  Hubbell.  The  principal  part  of  my  acquaintance  with 
him  has  been  since  the  fall  of  1847.  I  know  George  Cogswell  and  Charles  L 
Kane. 

Q.  Do  you  recollect  a  suit  in  chancery  of  Parsons  &c  Lawrence  vs.  Charles 
I.  Kane  and  others  I 

A.  I  do  recollect  it  My  connection  with  that  suit  was  drawing  the  answer 
of  Cogswell  to  the  bill,  and,  I  believe,  subscribing  it  as  a  solicitor  for  him.  The 
iirst  I  knew  of  that  suit  was  in  the  summer  of  1847.  I  was  at  that  time  in 
Wisconsin  on  a  visit;  having  known  Mr.  Cogswell  before,  and  Judge  Hubbell 
slightly  before,  the  subject  of  that  suit  was  conversed  upon  between  Cogswell, 
Judge  Hubbell,  and  myself.  At  that  time  a  motion  was  propounded  in  that 
case,  the  precise  al)ject  of  which  I  cannot  say,  but  it  was  in  reference  to  a 
procedure  in  some  foim,  which  I  cannot  specifically  state;  and  at  the  desire  of 
Cogswell,  with  the  concurrence  of  Judge  Hubbell,  I  was  to  have  assisted  at 
the  argument,  but  it  was  not  then  beard.  Subsequently  to  that,  when  I  came 
to  be  a  resident  in  this  State,  which  was  in  the  fall  of  that  year,  the  question 
did  come  up,  which  was  intended  to  have  been  agitated  before,  and  was  dis- 
missed, and  tfa|B  motion^  whatever  it  was,  was  denied.  That  was  the  first  inti- 
mation I  h^id  of  the  cause.  I  particip/^ted  in  that  motion,  t  cannot  state  posi- 
tively how  long  before  that  time  1  had  known  Cogswell.  He  married  his  wife 
in  the  vicinage  where  I  lived.  I  cannot  say  that  I  knew  him  intimately  until 
after  I  came  to  Wisconsin.  I  think  I  had  not  known  Kane  before  I  came* 
Q.  Ax  whose  solicitation  did  you  take  part  ia  that  motion  ? 
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Am  Jodge  Hubbell  and  Cogswell.  I  conversed  about  the  matter  that 
pendiiiff,  with  each  of  them.  I  beliere  that  Jndge  Hubbell  had  some  doubt 
about  the  success  of  the  proposed  motion.  I  made  up  a  brief  at  the  tioiey  of 
the  grounds  on  which  I  thought  the  motion  should  have  been  sustained.  X 
Mibmitted  it  to  him.  If  the  cause  had  been  heard  at  that  time,  it  was  to  have 
been  concurrent.  I  was  retained,  more  perhaps,  as  a  matter  of  friendship  upon 
mjr  part,  in  regard  to  Mr.  Cogswell,  than  from  any  desire  to  act  on  a  retainer 
ia  that  suit.  I  had  been  retained  before  the  answer  was  drawn.  Judge  Hub- 
bell had  spoken  to  me  in  reference  to  the  answer  of  Charles  I.  Kane  and  the 
other  persons,  and  it  had  been  filed  prior  to  the  answer  of  Cogswell.  Judge 
Habbell  desired  me  to  draw  the  answer  for  Cogswell,  and  Cogswell  himself 
'Was  desirous  that  I  should  draw  it  To  my  recollection,  when  he  requested 
me  to  draw  the  answer — though  I  think  prior  to  that,  Cogswell  had  spoken  to 
tne  on  the  subject — Judge  Hubbell  stated  to  me,  that  he  had  drawn  the  answer 
for  Kane,  in  which  he  apprehended  perjury  had  been  committed  and  he  waa 
not  desirous  of  drawing  the  answer  for  the  other  defendant,  least  he  might  do 
the  sam^    That  is  the  only  reason  he  gave  to  me  for  not  drawing  it 

Q,  You  did,  then,  in  fact,  draft  the  answer  for  Cogswell. 
.  A-  I  did  draft  it,  though  I  presume  Cogswell  copied  it.  I  am  satisfied — 
though  I  do  not  remember  to  have  read  it  since  that  time — that  it  was  signed 
by  myself  as  solicitor  and  by  Judge  Hubbell  as  counsel.  If  the  paper  is  here^ 
I  suppose  it  will  show  whether  I  am  wrong  in  that  particular.-^(The  paper 
was  snown  to  the  witness.) — That  it  is  my  proper  signature  and  that  is  Jud^ 
Hubbeirs. 

Q.  Was  Judge  Hubbell  at  any  time  present  with  you  and  Mr.  Cogswell, 
while  that  answer  was  being  prepared. 

A.  I  think  it  was  prepar^  by  me  without  his  presence  at  any  time,  and  I 
anbmitted  it  to  him  after  it  was  copied. 

Q.  Were  Judge  Hubbell,  yourself  and  Cc^srille  presctnt  at  any  interview 
before  the  answer  was  sworn  to  ? 

A.  I  think  we  were  together.  I  think  we  had  conversation  about  this  suit, 
and  it  was  understood  that  I  was  to  draw  the  answer. 

Q.  When  they  were  present,  was  there  any  thing  stated  as  to  how  much  of 
the  bill  should  be  answered  ? 

A.  I  think  not,  sir.  I  think  I  may  say,  it  was  a  trick  of  the  trade— an  answer 
'Without  much  substantiality  about  it. 

Mr.  Ryan.    It  certainly  was  a  very  successful  trick. 

Witness.  I  would  not  have  it  understood  that  it  was  the  best  specimen  of  my 
chancery  pleadings. 
.    Q.  Who  acted  in  that  suit  as  the  counsel  of  Kane? 

A.  Judge  Hubell,  I  suppose.  I  supposed,  he  was  retained  for  both  of  them. 
1 80  understood  it  in  the  conversations  we  had,  but  the  drawing  of  this  answer 
was  referred  to  me  at  CogswelFs  request. 

Q.  Did  any  one  else  act  as  solicitor  except  you  and  Judge  Hubbell  ? 

A.  If  so,  it  was  unkuown  to  me.  I  was  not  of  counsel  for  Kane  any  farther 
tiiaa  that  motion  would  probably  have  effected  both  of  them  in  regard  to  the 
natter.  I  never  had  any  commnnication  with  him  in  regard  to  a  solicitorship. 
I  had  DO  retainer  from  him  at  all. 

Q.  Had  you  any  instructione  as  counsel — ^I  don*t  ask  who  or  what — ^wfaich 
indaoed  you  to  draw  the  answer  of  Cogswell  covering  so  little  of  the  bilU 
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A.  None,  sir,  except  what  mj  own  geniua  deyiaed. 

Q.  Had  70a  any  statement  of  facts  made  to  you  upon  which  you  deemed 
necessarr  to  answer  so  little  of  the  bill  ? 

A.  From  Cogswell  I  had.  That  was  the  resort  had  for  taking  the  chsnces 
of  passing  exceptions,  and  be  efficient  as  an  answer;  served  the  purpose  of  ita 
design. 

Q.  Were  you  present  when  that  cause  was  sent  from  the  circuit  court  of  Mil* 
waukee  county  to  the  circuit  court  of  Walworth  county.     A.  I  was,  sir. 

Q.  Had  you  and  Judge  Hubbell  remained  as  counsel  in  defence  of  that  6uit» 
up  to  the  time  that  Judge  Hubbell  went  upon  the  bench/ 

A.  I  cannot  say,  sir.  Neither  of  us  had  been  discharged.  I  was  not,  and  I 
had  no  knowledge  that  he  had  been. 

Q.  What  took  place  at  the  time  the  suit  was  removed  to  Walworth  county^ 
and  what  was  said  in  Court .^ 

A.  At  that  time  the  other  suit  of  Howe  and  others  against  Kane  and  others^ 
had  been  filed  at  the  opening  of  Court;  both  causes  were  sent  away^-one  ta 
Washington  county,  and  the  other  to  Walworth  county.  I  can  only  state  this — 
I  moved  to  have  this  case  sent  away,  upon  the  hypothesis  that  Judge  Hubbell 
was  solicitor  for  one  and  counsellor  for  the  other;  and  both  of  them  were  sent 
away,  respectively  on  the  same  day,  as  I  think.  Whether  the  motion  was  madto 
bj  Mr.  James,  distinctively  to  have  it  done,  I  don't  know,  but  it  was  donesimul* 
taneously  with  its  being  done  in  the  case  of  Howe,  and  upon  motion,  as  I  think, 

Q.  What  reason  was  assigned  in  open  Court  for  it  ? 

A.  Why,  the  reason  assigned  in  the  Howe  case,  by  the  judge  was,  that  ho 
had  been  of  counsel  for  Kane  in  a  prior  suit  which  embraced  the  same  elements 
that  the  bill  did  in  this.  I  won't  undertake  to  speak  with  confidence,  what  ho 
aid  in  the  other  case,  but  the  same  reason,  I  think,  was  assigned  in  that  caao 
also. 

Q.  Do  you  recollect,  in  the  Parsons  <&  Lawrence  suit,  any  thing  in  the  exa- 
mination of  Cogswell  as  judgment  debtor  before  a  master  of  chancery.^ 

A  Yes;  Judge  Hubbell  and  I  had  a  conversation  about  that.  I  was  not 
present.  I  declined  to  go.  The  facts  I  remember  in  that  case  were,  that  Cogs- 
well was  in  rather  a  close  place — he  was  subject  to  attachment,  or  at  least  I  so 
uaderstood  it.  He  was  cited  to  be  examined  before  a  commissioner  or  officer,  in 
reference  to  property,  with  a  view  to  acquiring  some  lien  upon  him.  Judge 
Habbell  and  I  conversed  about  it.  I  advised  him  not  to  go  l^fore  the  commia* 
sioner.  I  thought  there  was  a  better  way  of  getting  along  with  it  There  was 
an  examination,  however,  which  I  understood  resulted  adversely.  I  understood 
Uiat  Cogswell  declined  answering  any  more  interrogatories,  for  the  reason  that 
Uiey  could  not  be  answered  then  without  making  bad  disclosures.  An  order 
was  made  by  Judge  Miller,  requiring  Cogswell  to  answer  by  a  certain  time^ 
which  gave  him  time  to  appear  before  the  same  officer,  to  make  answer  to  theaft 
interrogatories.  I  do  not  know  any  thing  of  it  of  my  own  knowledge,  nor  ex- 
cept from  Cogswell 

Q.  Did  you,  prior  to  the  examination,  give  any  advice  to  Cogswell  about  this  t 

A.  I  think  we  were  all  together,  on  one  occasion,  when  Judge  Hubbel]  was 
in  favor  of  going  before  the  officer,  and  that  it  might  be  so  managed  as  to  have 
an  avoidance  of  matters  which  would  expose  him  as  to  property.  So  fiar  as  I  was 
concerned  I  advised  him  not  to  go  before  the  officer.  I  advised  him  to  go  away 
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before  the  expiratioo  of  the  order  which  Judge  Miller  had  made.  I  believe  be 
did  go. 

Q.  Have  you  ever  heavdtof  the  sait  in  chancery  0/  Howe  and  others,  against 
Kane  &  Cogswell  ? 

A.  I  should  think  I  had.  I  was  solicitor  in  that  case.  It  was  several  times 
in  Supreme  Court  on  appeal.  It  was  argued  in  the  Supreme  Court^  in  the  first 
instance,  in  the  June  term  of  1850,  1  should  think. 

Q.  Did  Judge  Hubbell  at  that  time  sit  in  the  cause .^ 

A.  No,  sir. 

Q.  Did  he  leave  the  bench  when  the  cause. came  on  for  argument.^ 

A.  He  did.  I  heard  him  say  that  his  concernment  in  a  cruise,  embracing- 
the  same  matters,  would  preclude  him  from  sitting  upon  the  bench  in  its  adju- 
dication. 

Q.  Did  Judge  Hubbell,  at  subsequent  terms  of  the  Supreme  Court,  decline 
sitting  upon  that  cause/ 

A.  In  several  of  them — in  all  but  two  I  think,  and  in  reference  to  the  last^ 
I  do  not  know. 

Q.  When  did  he  sit  first  ? 

A.  I  think  it  was  in  1852,  while  he  was  Chief  Justice.  It  was  at  the  time 
when  you,  Mr.  Ryan,  were  associated  with  Mr.  Brown,  when  a  question  arose  in 
which  he,  Brown,  undertook  to  induce  the  Court  to  make  a  certain  ruling,  that 

rirhaps  you  remember.  I  cannot  state  precisely  in  regard  to  that  proposition, 
was  sick  at  the  time,  and  could  not  pay  much  attention  to  it.  I  suggested 
to  them  that  it  would  not  be  any  inconvenience  to  you,  (Mr.  Ryan)  to  have  that 
passed,  and  two  Judges  undertook  to  have  that  cause  put  over,  on  account  of 
my  ill  health ;  but  the  Sheriff  came  for  me  at  my  lodgings,  saying  that  the  cause 
was  then  on.  I  came  here  and  the  papers  were  then  being  read,  and  Judge 
Hubbell  was  upon  the  bench.  At  that  time  nothing  was  said  about  his  being- 
upon  the  bench — at  least  I  heard  nothing.  I  never  heard  him  assign  any  reason 
for  sitting  at  that  time,  although  1  had  heard  him  assign  a  reason  for  not  fit- 
ting in  a  prior  hearing  of  the  same  cause — at  a  time  prior  to  this  one,  to  which 
I  hist  referred  in  that  cause,  you,  Mr.  Ryan,  were  anxious  about  the  case,  the 
Judge  was  about  leaving  the  bench,  and  you  made  some  remarks  regarding  his 
remaining  upon  the  bench.  I  merely  said  tliis,  that  the  Judge  had  on  every 
occasion  previous  to  this,  declined  sitting,  and  he  then  said  he  thought  he  had 
better  leave  the  bench,  and  did  so;  that  was  prior  to  the  time  when  he  did  sit 
in  one  of  the  matters  depending  in  that  case.  When  I  came  into  Court  the 
Judge  was  sitting  upon  the  bench,  and  the  papers  were  being  read.  I  remained 
till  the  argument  was  closed.  He  presided  upon  the  bench  until  it  was  closed, 
and  participated  in  relating  the  contents  of  your  brief,  which  contained  what  I 
thought  was  offensive  to  the  dignity  of  the  Court  After  the  argument  last  re- 
ferred to,  the  Court  directed  one  point  in  the  case  to  be  re-argued  at  a  subse- 
quent term.  I  think  it  was  a  continuance  of  the  argument  of  the  very  raotioa 
in  which  you  and  Mr.  Brown  were  concerned  upon  one  branch  of  the  case. 
There  was  no  counsel  here  for  the  defendant  Kane  and  I  made  the  arrange- 
ment with  Judge  Whiton,  who  was  then  Chief  Justice,  that  I  should  make  a 
written  brief  and  argument  and  leave  it  with  him,  for  the  counsel  who  might 
come  to  argue  it  ex- parte — that  was  the  last  time  it  was  before  the  Court  As 
to  Judge  Hubbell  participating  in  that^  I  know  nothing,  as  I  was  not  here  at  the 
time. 
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Cross  Examination. — Q.  You  did  not  distinctly  state  hy  whom  you  were 
retained  in  the  suit  of  Parsons  and  Lawrence? 

A.  I  was  retained  by  Mr.  Cogswell. 

Q.  From  that  time  to  the  present,  have  you  continued  to  act  as  connsel  for 
him  in  all  particulars  through  all  hi»  business. 

A.  Yes,  I  have.  I  have  done  no  precise  law  business  for  hijn,  except  in 
counseling  him  in  such  matters.     I  do  nut  know  that  I  have  brought  a  suit» 

Q.  Previoiis  to  the  drawing  of  that  antswer,  did  you  with  Cogswell  have  aa 
interview  with  Judge  Hubbell. 

A.  Yes,  sir.  I  said  jubt  now,  that  according  to  my  recollection,  he  had 
drawn  the  answer  for  Kane,  and  he  fearcl  that  Kane  had  committed  perjury; 
and  be  did  not  want  to  draw  two  answers,  least  both  might  be  ot  the  same 
character.     That  was  the  idea  he  expressed  to  me. 

Q,  Can  you  recollect  the  precise  words  of  Judge  Hubbell. 

A.  I  cannot  command  distinctness  of  recollection  enough  to  remember  the 
precise  language  used.     In  sub  tance  it  was  as  I  have  stated. 

Q.  Can  you  in  any  of  these  interviews  undertake  to  give  the  precise  lan- 
guage. 

A.  Well,  I  should  be  assuming  to  great  distinctness  of  recollection,  if  I  should 
say  I  could. 

Q.  From  whom  did  you  understand  that  Judge  Hubbell  had  been  retained 
to  act  for  Kane  and  Cogswell  both. 

A.  When  I  was  here  on  a  visit,  the  matter  was  in  his  hands,  and  at  the  in- 
stance of  Cogswell,  I  conversed  with  Judge  Hubl)eil  about  it,  and  he  was 
doubtful  as  to  the  effect  of  a  motion  which  1  think  I  propounded ;  and  I  think 
it  was  talked  about  between  us  three.  At  all  events  1,  made  a  brief  in  the 
matter,  and  it  was  subsequently  argued  bv  myself  and  Inm. 

Q.  And  the  interests  in  that  suit  were  identical,  were.  they. 

A.  No,  not  identical.     The  bill  was  filed  against  Cogswell  as  debtor. 

Q.  Precisely,  but  they  were  friends  and  partners. 

A.  If  they  were  partners,  why  then  of  course  it  was  joint  interest  to  thera. 

Q.  Can  you  be  positive  that  Judge  Hubbell  told  you  that  he  was  retained 
for  Kane  as  well  as  Cogswell. 

A.  My  impression  is,  that  he  was  the  counsel  also  for  Kane. 

Q.  Was  it  not  in  the  first  pi-  ce,  the  request  of  Cogswell  for  you  to  draw 
the  answer;  and  did  you  not  go  to  Judge  liubbeil  to  get  his  consent. 

A.  Cogswell  had  spoken  to  me  about  drawing  the  auswer,  before  my  speak- 
ing to  the  Judge  about  it.  My  idea  was  that  he  was  acting  for  both  Cogswell 
and  Kane.  I  do  not  know  that  he  said  he  was  not  the  solicitor  for  Cogswell. 
Judge  Hubbell  spoke  to  me  during  my  visit  to  draw  the  answer.  I  do  not  know 
whether  Cogswell  had  seen  Judge  Hubbell  in  the  mean  time. 

Q.  Now  as  to  the  language  m  de  use  of  in  those  two  suits,  when  the  Howe 
suit  and  the  other  were  removed — can  you  give  the  precise  language  of  the 
Judge. 

A.  No,  I  cannot.  The  cause  in  which  I  was  interested,  was  sent  away  on 
my  motion,  upon  the  hypothesis  of  the  Judge  having  been  coucerned  as  tho 
counsel  of  Kane  in  the  other  suit,  which  was  likely  to  forbid. 

Q.  Are  you  positive  whether  there  was  a  motion  made  or  not,  at  the  dbec- 
tioa  of  the  Judge  himadf. 

17 
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A.  I  am  very  confident  I  was  tbare  for  the  purpose  of  moving  and  seadii^ 
Away  the  case. 

Mr.  Ryan.    I  can  saj  positiTely  there  was  no  motion  for  sending  it  away. 

"Witness.    Then  you  are  mistaken  about  it 

Mr.  Rtan.  No,  1  am  not  mistaken,  I  know  there  was  something  said  about 
sending  it  to  Racine  county ;  but  there  was  no  motion  made. 

Witness.  I  think  I  went  there  on  purpose  to  have  that  cause  sent  away.  I 
felt  it  my  duty  to  have  it  in  process  of  being  acted  on  by  some  court  that  would 
forward  it.     I  know  I  made  a  motion,  whether  it  is  on  record  or  not. 

Q.  You  were  sohcitor  in  tlie  case  of  Howe  against  Kane.    A.  Ye%  sir. 

Q.  Who  employed  you  to  draft  that  bill. 

A.  A  power  of  attorney  was  sent  me,  over  the  signature  of  a  part  of  those 
whe  were  complainants  in  that  bill,  with  a  reference  to  othera,  who  for  some 
reason  had  not  joined  in  the  letter.  The  letter  was  written,  I  think  by  Mr.  Howe 
himself  or  by  his  Attorney,  and  signed  by  him. 

Q,  Who  instigated  the  filing  of  that  bill. 

A.  There  was  a  man  from  New  York  who  had  spoken  to  me  about  it  before 
receiving  that  letter.  I  told  him  I  would  not  do  it;  but  subsequently  to  receiv- 
ing the  letter,  I  concluded  to  undertake  it.  Cogswell  furnished  the  material 
facts  upon  which  I  constructed  it  I  relied  mainly  upon  the  facts  I  derived  from 
him.     I  might  have  derived  some  few  facts  from  others. 

Q.  Has  not  Cogswell  been  the  main  man  in  carrying  on  that  contest 

A.  I  know  of  nothing  except  the  infoimation  he  bas  given  that  would  make 
him  the  main  roan.  I  drew  the  bill  as  desired  by  Mr.  Butler,  Prosecuting  At- 
torney of  Milwaukee  county.  I  was  not  desirous  at  all  about  it  He  (Builcr) 
could  have  done  it,  but  for  some  reasons  he  wanted  me  to  do  it  He  was  the 
son  of  an  old  friend  of  mine.  I  suppose  it  come  up  in  this  wise — On  filing 
the  first  bill  he  desired  me  to  draw  it  He  told  me  it  was  near  the  terminus  of 
the  Court,  and  he  wanted  me  to  do  it  I  suppose  Mr.  Ryan  drew  the  demur- 
rers. I  never  had  any  thing  to  do  with  these  indictments  subsequent  to  handing 
them  over  to  Mr.  Butler.     I  would  not  be  concerned  in  it 

Q.  Do  you  know  the  fact  of  Mr.  Butler,  the  District  Attorney,  being  ia 
court 

A  I  do  not  I  was  not  there  at  the  time  when  the  demurrers  were  argued. 
Mr.  Butler  spoke  to  me  about  the  Howe  bill,  and  wanted  me  to  argue  it.  I 
told  him  I  would  have  nothing  to  do  with  it;  I  knew  nothing  of  what  was 
done  ultimately  by  the  Judge  until  after  it  had  tranRpired. 

Q.  Do  you  know  the  fact,  that  while  these  demurrers  were  pending,  the 
aigument  was  put  oflF  from  time  to  time,  with  reference  to  your  convenience  f 

A.  I  told  Mr.  Butler,  that  for  his  convenience  I  would  draw  the  indictment 
upon  which  that  cause  was  based ;  and,  perhaps.  I  did  say  I  would  argue  it  under 
80  clear  an  authority  as  that  reported.  He  said  he  would  put  it  off  for  my  coa- 
Tenience. 

Q.  Do  you  know  it  was  put  ofif  to  await  your  return. 

A.  It  may  have  been  so.  I  suppose  Butler  did  not  wish  to  argue  it  If  his. 
decision  was  right,  it  would  be  right  to  argue  the  demurrer  in  that  instance. 

Mr.  Kkowlton.     What  was  the  subject  matter,  and  what  were  the  questions 

Ending  in  the  Supreme  Court  when  Judge  Hnhbell  first  took  part  in  the  deli- 
rations  in  that  case.    A.  It  was  an  appeal  from  some  decision* 
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Mr.  Rtait.  I  can  tell  you  that,  Mr.  Enowlton,  if  you  wish  to  know.  At  a 
pre>nou8  term  of  the  Washington  county  Circuit  Court,  Mr.  Brown  and  myself 
obtained  a  decretal  order  for  dismissing  the  bill  of  Howe  and  others.  Subso- 
quendy  at  that  same  term,  Judge  Chandler  procured  an  order,  without  notice 
to  US)  affecting  that  previous  order.  Still  subsequently,  and  at  the  same  term, 
the  final  decree  was  made  as  to  Qeorge  Cogswell.  When  we  learned  of  that, 
we  took  an  appeal  from  that  decision.  The  Supreme  Court  reversed  the  order, 
00  the  ground  that  no  notice  had  been  ser\:ed  upon  us.  At  a  subsequent  term. 
Judge  Chandler  made  a  motion  upon  notice.  \Vq  did  not  appear.  Judge  Lar- 
rabee  then  made  the  second  order  reinstating  the  cause  as  to  Kane:  from  this 
order  the  last  appeal  was  taken.  That  was  the  appeal  on  which  I  understood 
Jud^e  Hubbell  to  have  sat  Judge  Hubbell  always  declined  to  sit  in  the  cause 
while  the  cause  was  pending  againt;t  Cogswell ;  but  when  it  was  pending  against 
Kane,  and  terminated  against  Cogswell,  then  he  sat. 

WiTNBSs.  That  is  the  history  of  the  case  I  believe.  That  is  the  subject 
matter  as  it  came  before  the  Court  at  that  time. 

Mr.  Rtan.  That  last  appeal  was  in  this  Court  two  terms.  It  was  here  first 
in  December  1851 ;  Brown  and  myself  argued  it.  The  Court  did  not  decide 
it  at  that  time.  Before  the  next  term,  Mr.  Brown  received  a  letter  from  Judge 
Whitoi,  announcing  that  the  appeal  was  to  be  re-argued  on  one  pomt  at  the 
June  term  1852,  and  he  came,  but  I  did  not. 

A  Member  of  the  Court  asked — The  witness  stated  that  he  sat  in  the  argu- 
ment; did  he  take  part  in  the  decision. 

(Judge  Hubbell  aidmitted  that  he  did,  after  the  termination  of  CogswelPs  in- 
terest in  it.) 

By  another  member  of  the  Court  Have  you  any  other  knowledge  that  Judge 
Hubbell  had  been  retained  as  counsel  or  solicitor  for  Kane,  except  that  of 
drawing  the  answer  of.  Charles  I.  Kane. 

A.  1  know  nothing  otherwise  of  his  professional  employment  for  Kane;  I 
bave  no  personal  knowledge  ^>ther\vise. 

Direct  Examination  resumed. — Q.  Are  you  not  mistaken  in  supposing  that 
the  two  cases  Parsons  &  Lawrence  and  the  Howe  cause,  were  removed  at  the 
same  time.     A.  Such  was  my  idea. 

Mr.  Ryan.    It  could  not  have  been  the  case. 

Witness.   I  supposed  it  was  at  the  same  time. 

Mr.  Ryan,  The  records  say  that  the  Howe  case  was  not  filed  till  the  fall  of 
1849. 

Witness.  Then  I  am  mistaken  in  regard  to  their  being  simultaneously  sent 
away.    1  had  supposed,  however,  they  were  both  done  at  the  same  time. 

Cross  Examination  resumed. — Mr.  Knowlton.  D  d  you  feel  equally  con- 
fident of  the  removal  of  both  these  cases  at  once  as  to  the  language  used  by 
Judge  Hubbell. 

A  No;  for  the  rea^n  that  I  am  not  certain  now  that  I  was  there  when 
they  were  sent  away.  I  am  not  as  confident  of  that  fact  as  I  am  that  I  detailed 
the  conversation  between  us  correctly. 

Court  adj(  urned  to  next  day. 
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TENTH  DAY. 


Feidat,  June  17. 


MORNING   SBS6I0N. 


AsHAL  Finch,  jr^  was  called,  and  examined,  on  the  first,  fifth,  and  sixth  speci- 
fications of  article  four. 

Q.  Are  you  acquainted  with  the  suit  of  Calvin  W.  Howe  and  others  against 
George  Cogswell  and  Charles  I.  Kane.     A,  1  know  something  about  it. 

Q.  Did  you,  about  the  same  time  that  the  bill  in  that  case  wae  filed,  file  a 
bill  against  the  same  parties. 

A.  I  did.  1  filed  in  Milwaukee  county  circuit  court.  I  applied  to  Judge 
Hubbeli  for  an  injunction  on  that  bill. 

Q.  At  the  time  of  that  application,  was  any  thing  said  by  Judge  Hubbeli 
touching  his  relations  to  the  suit,  or  tlie  subject  matter  of  it. 

A.  Well,  there  was  sojne  considerable  conversation  passed  between  Judge 
Tlubbell  and  myself  in  relation  to  some  portion  uf  the  subject  matter,  stating 
my  case  and  reading  the  bill  for  the  purpose  of  grounding  my  application  for  the 
injunction,  or  all  that  part  of  it  which  w{vs  necessary  for  procuring  the  injunction. 

Q.  Was  any  thing  said  by  Judge  Hubbeli  in  regard  to  his  relations  in  that 
soft  or  thof»e  parties. 

A.  I  recollect  of  his  stating  that  he  had  drawn  an  answer  for  Kane.  I  had 
charged  fraud  in  the  bill — collusion  between  Kane  and  Cogswell.  He  spoke  of 
having  drawn  the  answer,  and  of  having  been  conversant  with  some  of  the 
facts  in  the  answer  to  the  bill,  or  rather  to  the  fraud  generally  alleged.  I  think 
he  stated  that  he  drew  the  answer  of  Kane. 

Q.  Did  he  say  any  thinor  in  relaion  to  that  cause  remaining  or  not  remain^ 
ing  in  the  circuit  court  of  Milwaukee  county. 

A.  1  cannot  say  he  did  at  that  time. — He  did  when  the  case  ws  sent  away 
According  to  my  recolletition,  he  stated  that  he  had  been  of  counsel  in  a  cas^ 
involving  the  subject  matter  of  that  bill,  and  could  not  hear  it,  and  it  waa  ac 
cordingly  sent  away  to  Washington  county. 

Cross  Examination, — Q.  In  that  conversation,  did  he  state  that  be  had  beei 
counsel  for  Cogswell.^ 

A.  I  do  not  recollect  of  his  stating  his  being  counsel  for  Cogswell.  He  8tate< 
tha'  he  had  drawn  the  answer  for  Kane. 

Q.  Did  he  insist  upon  sending  it  away  as  a  matter  of  right,  or  a  feeling  o 
delicacy  ? 

A.  I  was  exceedingly  anxious  to  have  the  case  retained  there,  but  he  insiste* 
upon  sending  it  away,  and  the  only  ground  upon  which  he  sent  it,  as  I  undei 
stood  it,  was  that  he  was  or  had  been  of  counsel  in  that  case. 

Harxx>w  S.  Orton  was  called,  sworn  and  examined  on  the  same  specification! 

Witness,  My  profession  is  attorney  at  law.  I  knew  of  a  suit  of  Calvin  \^ 
Howe  and  others,  against  Cogswell  <fe  Kane.  I  was  retained  in  that  suit  b 
Judge  Chandler,  at  the  June  term  of  the  Supreme  Court  for  1850.  I  was  n 
tained  by  him  for  the  complainants  as  assistant  cousel,  and  argued  one  or  tw 
appeals  in  the  Supreme  Court.  I  was  here  at  the  June  term,  1860,  when  thj 
cause  was  first  in  the  Supreme  Court  and  assisted  in  the  argument 
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Q.  Did  Judge  Iltibbell  sit  upon  the  bench  of  the  Supreme  Cour^  at  the 
heanng  of  the  case/     A.  He  did  not. 

Q.  Was  the  appeal  in  that  Ciise  the  appeal  of  Kane  alone/ 

Mr.  Alnold.     Will  not  the  records  show  tliai/ 

3Jr.  Ryak.  I  shcjuld  like  to  prove  that  all  the  appeals  taken  in  that  caupe^ 
were  taken  by  Kane  alone.  I  suppose  the  records  will  prove  it  when  they  come. 

A.  The  appeal  wa-^  the  appeal  of  Kane  alone. 

Q.  Did  Judgo  HubboU  take  part  in  the  heiiring  and  decision  of  that  case,  at 
that  terra. 

A.  He  did  not.  I  thinji  I  have  been  present  at  every  term  since  then,  and 
these  appeals  were  taken  by  Kane  alone.  I  was  present  at  the  December  term, 
1851,  when  the  cause  was  last  aj)peak'd. 

Q.   Did  Judge  nubbeli  then  sit  in  the  hearing  of  the  cause. 

A.  I  think  he  did.  When  the  CAuse  was  here  in  1852,  I  was  in  court;  I 
i\o  not  remember  whether  it  was  argued  in  open  court  at  that  term;  I  think  it 
was  decided  at  that  terra. 

Q.  Have  you  ever  heard  Judge  Hubbell  assign  any  reason  for  not  sitting  in 
that  case  when  he  did  not  sit. 

A.  I  have.  At  the  June  term  I  was  em})loyed  by  Judge  Chandler,  in  the 
case,  and  was  called  on  to  take  part  in  the  argument,  and  had  not  previously, 
any  intimate  knowledge  of  the  case;  and  I  noticed  that  Judge  Hubbell  did 
not  take  his  seat  upon  the  bench.  The  caube  was  on  arcfuuient  two  days*.  I 
met  Judge  Hubbell  in  the  public  square,  and  montioned  the  fact  that  he  did 
not  occupy  the  bench — perhaps  a.sked  hiui  why;  and  at  ihat  time  ha  informed 
me,  that  he  did  not  sit  because  he  had  bet  n  funncrly,  counsel  in  the  matter. 
That  was  about  all  the  convers^Uion  I  had  wiih  him  at  that  time,  upon  that 
subject.  I  believe  I  di<l,  however,  then  mjnlion  some  points  I  intended  to 
make  in  the  arijunient,  knowing  that  he  was  not  poincr  to  sit. 

Cross  Examination. — A.  1  think  that  was  about  the  import  of  what  he 
sflid — that  he  had  been  counsel  befoie,  on  similar  subject  matter.  I  do  not 
think  the  names  of  either  of  the  defendants  were  mentioned. 

Q.  Do  you  remember  that  upon  some  of  lhe.se  bills  iu  that  cas3  in  the  Su- 
preme Court,  Mr.  Brown  or  Mr.  Ryan,  insisted  upon  Judge  HubbelPs  sitting 
in  I  he  '^ause,  when  he  was  about  to  withdraw. 

A.  I  cannot  remember  that  ho  did  oti'jr  to  withdraw.  In  fact,  when  he  did 
sit,  I  thoiight  nothing  of  it  It  did  not  occur  to  me  that  there  was  any  im- 
propriety in  his  sittmg;  and  I  do  not  recollect  of  either  Mr.  llyan  or  Mr.  Browu'a 
insL-tioi^  upon  his  sitting  in  the  case.  It  never  had  been  made  a  question  by 
me,  whether  it  had  by  others  or  not,  1  do  not  knov/. 

Mr    Albert  Smitu  was  examined  upon  the  third  specirtcation  of  Article  4. 

Mr.  RvAN  read  an  order  of  the  Court  signel  by  Levi  Hubbell,  in  reference 
to  the  divorce  of  William  L.  Hart,  and  asked  the  witness — 

Q.  Were  you  couum^I  for  the  petitioner  and  plain  till  in  the  divorce  suit  of 
which  I  have  just  road  the  record.     A,  I  was. 

Q.  How  Ciime  you  to  be  retained  in  that  suit. 

A.  In  or  about  the  month  of  October,  I  think,  Ju^lgo  Hubbell  met  me,  and 
dc-sired  me  to  call  at  his  office,  as  he  l.ad  Sfime  mattes  of  business  which  he 
(leniroil  me  to  attend  to.  A  short  time  aft^r  that  I  called,  and  Judge  Hubbell 
then  tokl  iiie  he  had  a  case  of  Hart  against  Lis  wife  for  divorce,  and  de^iired  I 
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in  which  you  told  him  that  Kane  had  committed  peijun'  in  his  answer  to  the 
Howe  bill.  Now,  how  happens  it  you  told  him  then  that  Kane  had  comtnitted 
perjury,  while  several  years  before,  when  he  made  his  answer  to  the  Parsons 
and  Lawrence  bill,  you  did  not  tell  him  the  same  thing  ? 

A.  Well,  circumstances  were  diiiRsrent  Besides,  there  was  another  reason.  At 
ihe  time  the  Parsons  and*  Lawrence  bill  was  filed,  they  had  possession  of  a  large 
amount  of  property,  which  I  considered  ought  to  go  to  the  benefit  of  all  the 
creditors,  and  not  to  any  particular  n^^n. 

Q.  In  these  conve'rsations  with  Judgo  Hubbell,  you  stated  this  morning  that 
Judge  Hubbell  repHed  to  you,  that  it  was  fortunate  thit  there  was  a  grand  jury 
in  the  land — did  that  remark  apply  to  you  or  to  Kane? 

A.  Well,  I  don't  know  about  that.  I  understood  it  to  apply  to  Kane  and 
not  to  myself. 

Q.  When  you  spoke  to  Judge  Hubbell  about  Kane's  having  committed  per- 
jury, did  you  at  the  same  time  tell  him  that  the  story  which  you  had  been  tell- 
ing these  three  or  four  years  was  all  false  f 

A.  I  showed  him  the  papers,  and  he  seemed  to  understand  that  it  was.  There 
was  nothing  said  about  the  story  I  had  been  telling.  I  did  not  tell  him  any- 
thing about  any  story. 

Q.  Could  you  not  answer  the  Parsons  ^  Lawrence  bill  without  committing^ 
perjury?     A.  No,  sir. 

Q.  Yes,  but  couldn't  you.     A.  Not  without  disclosing  the  property. 

Mr.  AaifoLD.  Oh.  ahl  that  is  another  thing.  But  you  approved  Kane*fl 
answer? 

A  I  do  not  know  that  I  approved  it  I  know  I  insinuated  to  him  that  it 
was  not  a  true  one. 

Q.  Well,  you  continued  to  maintain  the  same  state  of  facts  to  the  public. 

A.  Yes,  sir. 

Q.  In  the  Howe  suit  was  there  a  decree  taken  against  you. 

A.  I  understood  there  was. 

Q.  On  that  decree  has  there  ever  been  a  sale  of  any  property  of  yours. 

A.  There  has  been  a  sale  of  property,  which  was  under  the  control  of  Mr. 
Kane. 

Q.  Exactly !  But  that  is  not  what  I  want  to  get  at  Was  there  any  sale  of 
property  belonging  to  you  ? 

A,  No,  sir;  the  property  which  was  under  my  control  was  deeded  to  Spencer 
Stone,  in  trust  for  my  wife,  and  was  not  sold. 

Q,  They  refrained  to  take  that  which  was  held  in  trust  for  your  wife. 

A..  Yes,  sir. 

Q.  Now,  had  you  not  in  fact  turned  around  and  broken  up  the  sale,  and  waa 
it  not  upon  the  faith  that  they  would  deal  gently  with  you.     A.  No,  sir. 

Q.  Did  you  have  any  conversation  with  Judge  Chandler  about  that% 

A.  I  have  had  several  conversations  with  him  about  itj  but  he  never  gave 
me  any  idea  that  he  had  any  power  with  regard  to  it 

Q.  Well,  have  not  you  been  assured  in  some  way,  that  you  would  in  fact  be 
compensated,  if  that  thing  was  carried  through. 

A .  No,  sir,  only  in  so  far  as  they  would  get  their  pay  out  of  the  property. 

Q.  Have  they  ever  tried  to  hunt  up  and  get  at  your  private  property,  since 
you  turned  round  to  assist  these  creditors  against  Kano.    A.  No,  sir. 
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Mr.  Kkowlton.  Yoa  stated  you  had  the  advice  of  Judge  Chandler  to 
make  do  disclosures— do  jou  remember  that  at  that  time  you  had  aaswered 
that  ParaoDs  <&  Lawrence  bill,  as  far  as  you  could,  and  state  the  truth. 

A.  I  think  I  did. 

Q.  Did  you  communicate  that  same  fact  to  Judge  Habbell. 

A.  I  think  I  did. 

Q.  And  they,  thereupon,  advised  you  to  refuse  answering.     A.  Yes,  sir. 

Q.  Was  that  advice  to  refuse  absolutely,  or  to  make  it  in  the  form  you  did; 

A.  I  think,  to  make  it  in  the  form  I  did — to  make  no  answer  at  all. 

The  examination  here  ended,  but  witness  asked  to  make  an  explanation. — 
In  regard  to  the  question  Mr.  llysn  asked  me,  whether  we  had  any  counsel,  or 
whether  Judge  Hubbell  was  our  counsel  previous  to  the  transfer  of  these  goods^ 
I  answered  that  he  was  at  the  time,  and  we  consulted  him  once  or  twice, 
a  day  or  two  previous  to  making  the  sale.  He  afterwards  asked  me,  if  he  was 
counsei  previous  to  making  the  sale.  I  understood  that  it  was  previous  to  the 
time  I  had  testified  of,  which  took  place  a  day  or  two  before  it  wab  consum- 
mated.    Previous  to  that  time  he  had  not  been  my  counsel. 

Matthew  Keekak  was  called,  sworn  and  examined  on  first,  fifth,  and  sixth 
spccificationa  of  the  fourth  article. 

Witness.     I  am  clerk  of  the  circuit  court  of ; Milwaukee  county. 

Q.  Have  you  the  papers  in  two  indictments  against  Charles  I.  Kane  for 
perjury?     A.  I  have. 

iThe  papers  were  read  to  the  court.) 
)aniel  H.  Chandler  was  called,  sworn,  and  examined  upon  the  same  spe- 
cifications of  same  article. 

Witness.  I  reside  in 'Milwaukee;  my  proftssion  is  a  law  practitioner.  lam 
acquainted  with  Judge  Hubbell.  The  principal  part  of  my  acquaintance  with 
him  has  been  since  the  fall  of  1847.  I  know  George  Cogswell  and  Charles  L 
Kane. 

Q.  Do  you  recollect  a  suit  in  chancery  of  Parsons  6c  Lawrence  vs.  Charles 
I.  Kane  and  others  ? 

A.  I  do  recollect  it    My  connection  with,  that  suit  was  drawing  the  answer 
of  Cogswell  to  the  bill,  and,  I  believe,  subsaibing  it  as  a  solicitor  for  him.  The 
first  I  knew  of  that  suit  was  in  the  summer  of  1847.     I  was  at  that  time  in 
Wisconsin  on  a  visit;  having  known  Mr.  Cogswell  before,  and  Judge  Hubbell 
slighlly  before,  the  subject  of  that  suit  was  conversed  upon  between  Cogswell, 
Judge  Hubbell,  and  myself.     At  that  time  a  motion  was  propounded  in  that 
case^  the  precise  ol>ject  of  which  I  cannot  say,  but  it  was  in  reference  to  a 
procedure  in  gome  form,  which  I  cannot  specifically  state;  and  at  the  desire  of 
Cogswell,  with  the  concurrence  of  Judge  Hubbell,  I  was  to  have  assisted  at 
the  argument,  but  it  was  not  then  heard.     Subsequently  to  that^  when  I  came 
to  be  a  resident  in  this  State,  which  was  in  the  fall  of  that  year,  the  question 
did  come  up,  which  was  intended  to  have  been  agitated  before,  and  was  dis- 
missed, and  the  motim  whatever  it  was,  was  denied.     That  was  the  first  inti- 
mation I  had  of  the  cause.    I  participated  in  that  motion.  1  cannot  state  posi- 
tively how  long  before  that  time  I  had  known  Cogswell.     He  married  his  wife 
in  the  vicinage  where  I  lived.  '  I  cannot  say  that  I  knew  him  intimately  until 
afler  I  came  to  Wisconsin.    I  think  I  bad  not  known  Kane  before  I  came. 
Q.  At  whose  solicitation  did  yga  take  part  ia  that  motion  ? 
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A.  Jadge  Hubbell  aitd  Cogswell.  I  conversed  about  the  matter  tbat  was 
pending,  with  each  of  them.  I  believe  that  Jndge  Hubbell  had  eome  doubt 
about  the  success  of  the  proposed  motion.  I  made  up  a  brief  at  the  time,  of 
the  grounds  on  which  I  thought  the  motion  should  have  been  sustained.  I 
submitted  it  to  him.  If  the  cause  had  been  heard  at  that  time,  it  was  to  have 
been  concurrent  I  was  retained,  more  perhaps,  as  a  matter  of  friendship  upon 
m jT  part,  in  regard  to  Mr.  Cogswell,  than  from  any  desire  to  act  on  a  retainer 
in  that  suit  I  had  been  retained  before  the  answer  was  drawn.  Judge  Hub- 
bell had  spoken  to  me  in  reference  to  the  answer  of  Charles  I.  Kane  and  the 
other  persons,  and  it  had  been  filed  prior  to  the  answer  of  Cogswell.  Judge 
Habbell  desired  me  to  draw  the  auswer  for  Cogswell,  and  Cogswell  himself 
was  desirous  that  I  should  draw  it  To  my  recollection,  when  he  requested 
Die  to  draw  the  answer — though  I  think  prior  to  that,  Cogswell  had  spoken  to 
me  on  the  subject — Judge  Hubbell  stated  to  me,  that  be  had  drawn  the  answer 
for  Kane,  in  which  he  apprehended  perjury  had  been  committed  and  he  was 
not  desirous  of  drawing  the  answer  for  the  other  defendant,  least  he  might  do 
the  same.    That  is  the  only  reason  he  gave  to  me  for  not  drawing  it 

Q.  You  did,  then,  in  fact,  draft  the  answer  for  Cogswell. 
.  A.  I  did  draft  it,  though  I  presume  Cogswell  copied  it.  I  am  satisfied — 
though  I  do  not  remember  to  have  read  it  since  that  time — that  it  was  signed 
by  myself  as  solicitor  and  by  Judge  Hubbell  as  counsel.  If  the  paper  is  here^ 
I  suppose  it  will  show  whether  I  am  wrong  in  that  particular.— (The  paper 
was  shown  to  the  witness.) — That  it  is  my  proper  signature  and  that  is  Judge 
Hubbeirs. 

Q.  Was  Judge  Hubbell  at  any  time  present  with  you  and  Mr.  Cogswell, 
while  that  answer  was  being  prepared. 

A.  I  think  it  was  prepar^  by  me  without  his  presence  at  any  time,  and  I 
cabmitted  it  to  him  after  it  was  copied. 

Q.  Were  Judge  Habbell,  yourself  and  Cog^ville  present  at  any  interview 
before  the  answer  was  sworn  to  ? 

A.  I  think  we  were  together.  I  think  we  had  conversation  about  this  suit, 
and  it  was  understood  that  I  was  to  draw  the  answer. 

Q.  When  they  were  present,  was  there  any  thing  stated  as  to  how  much  of 
the  bill  should  be  answered  ? 

A.  I  think  not,  sir,  I  think  I  may  say,  it  was  a  trick  of  the  trade — an  answer 
without  much  substantiality  about  it 

Mr.  Ryak.    It  certainly  was  a  very  successful  tnck. 

Witness.  I  would  not  have  it  understood  that  it  was  the  best  specimen  of  my 
chancery  pleadings. 
.    Q.  "Who  acted  in  that  suit  as  the  counsel  of  Kane! 

A.  Judge  Hubell,  I  suppose.  I  supposed,  he  was  retained  for  both  of  them. 
1 80  understood  it  in  the  conversations  we  had,  but  the  drawing  of  this  answer 
was  referred  to  me  at  Cogsweirs  request. 

Q.  Did  any  one  else  act  as  solicitor  except  you  and  Judge  Hubbell  ? 

A.  If  so,  it  was  unknown  to  me.  I  was-not  of  counsel  for  Kane  any  farther 
than  that  motion  would  probably  have  efiected  both  of  them  in  regard  to  the 
natter.  I  never  had  any  commnnication  with  him  in  regard  to  a  solicitorship, 
I  had  no  retainer  from  him  at  all. 

Q.  Had  you  any  instructions  as  counsel — ^I  don*t  ask  who  or  what — which 
induced  you  to  draw  the  answer  of  Cogswell  covering  so  little  of  the  bill* 
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A*  None,  sir,  except  what  my  own  genius  deriaed. 

Q.  Had  you  anj  statement  of  facts  made  to  you  upon  which  you  deemed 
necessary  to  answer  so  little  of  the  bill  ? 

A.  From  Cogswell  I  had.  That  was  the  resort  had  for  taking  the  chances 
of  passing  exceptions,  and  be  efficient  as  an  answer;  served  the  purpose  of  its 
design. 

Q.  Were  you  present  when  that  cause  was  sent  from  the  circuit  court  of  Mil* 
waukee  county  to  the  circuit  court  of  Walworth  county.     A.  I  was,  sir. 

Q.  Had  you  and  Judge  Hubbell  remained  as  counsel  in  defence  of  that  suit, 
up  to  the  time  that  Judge  Hubbell  went  upon  the  bench/ 

A.  I  cannot  say,  sir.  Neither  of  us  had  been  discharged.  I  was  not,  and  I 
Lad  no  knowledge  that  he  had  been. 

Q.  What  took  place  at  the  time  the  suit  was  removed  to  Walworth  county, 
and  what  waa  said  in  Court  .^ 

A.  At  that  time  the  other  suit  of  Howe  and  others  against  Kane  and  othefs^ 
had  been  filed  at  the  opening  of  Court;  both  causes  were  sent  away— H>ne  to 
Washington  county,  and  the  other  to  Walworth  county.  I  can  only  state  this — 
I  moved  to  have  this  case  sent  away,  upon  the  hypothesis  that  Judge  HubbeD 
was  solicitor  for  one  and  counsellor  for  the  other;  and  both  of  them  were  sent 
away,  respectively  on  the  same  day,  as  I  think.  Whether  the  motion  was  madta 
by  Mr.  James^  distinctively  to  have  it  done,  I  don^t  know,  but  it  was  donesimul* 
taneously  with  its  being  done  in  the  case  of  Howe,  and  upon  motion,  as  I  think. 

Q.  What  reason  was  assigned  in  open  Court  for  it  ? 

A.  Why,  the  reason  assigned  in  the  Howe  case,  by  the  judge  was,  that  he 
had  been  of  counsel  for  Kane  in  a  prior  suit  which  embraced  the  same  elements 
that  the  bill  did  in  this.  I  wonH  undertake  to  speak  with  confidence,  what  ha 
«aid  in  the  other  case,  but  the  same  reason,  I  think,  was  assigned  in  that  case 
also. 

Q.  Do  you  recollect,  in  the  Parsons  &  Lawrence  suit,  any  thing  in  the  exa- 
mination of  Cogswell  as  judgment  debtor  before  a  master  of  chancery.^ 

A.  Yes;  Judge  Hubbell  and  I  had  a  conversation  about  that.  I  waa  not 
present  I  declined  to  go.  The  facts  I  remember  in  that  case  were,  that  Cog»* 
veil  was  in  rather  a  close  place — he  was  subject  to  attachment,  or  at  least  I  so 
understood  it.  He  was  cited  to  be  examined  before  a  commissioner  er  officer,  in 
reference  to  property,  with  a  view  to  acquiring  some  lien  upon  him.  Judge 
Hubbell  and  i  conversed  about  it.  I  advised  him  not  to  go  before  the  commia* 
aioner.  I  thought  there  was  a  better  way  of  getting  along  with  it.  There  was 
SD  examination,  however,  which  I  understood  resulted  adversely.  I  understood 
tiiat  Cogswell  declined  answering  any  more  interrogatories,  for  the  reason  that 
they  could  not  be  answered  then  without  making  bad  disclosures.  An  order 
^aa  made  by  Judge  Miller,  requiring  Cogswell  to  answer  by  a  certain  time^ 
which  gave  him  time  to  appear  before  the  same  officer,  to  make  answer  to  theas 
interrogatories,  I  do  not  know  any  thing  of  it  of  my  own  knowledge,  nor  ez- 
<^pt  from  Cogswell. 

Q.  Did  you,  prior  to  the  examination,  give  any  advice  to  Cogswell  about  this  t 

A.  I  think  we  were  all  together,  on  one  occasion,  when  Judge  Hubbell  was 
ui  favor  6f  going  before  the  officer,  and  that  it  might  be  so  managed  as  to  hava 
&Q  avoidance  of  matters  which  would  expose  him  as  to  property.  So  far  as  I  was 
coneemed  I  advised  him  not  to  go  before  the  officer.  I  advised  him  to  go  away 


128 

before  the  expiration  of  the  order  which  Judge  Miller  had  made.    I  believe  he 
did  go. 

Q.  Have  you  erer  hea»d*of  the  suit  in  chancery  0/  Howe  and  others,  against 
Kane  <fe  Cogswell  / 

A.  I  should  think  I  had.  I  was  solicitor  in  that  case.  It  was  several  times 
in  Supreme  Court  on  appeal.  It  was  argued  in  the  Supreme  Court}  in  the  first 
instance,  in  the  June  term  of  1850,  I  should  think. 

Q.  Did  Judge  Hubbell  at  that  time  sit  in  the  cause/ 

A.  No,  sir. 

Q.  Did  he  leave  the  bench  when  the  cause  came  on  for  argument/ 

A.  He  did.  I  heard  him  say  that  hia  concernment  in  a  c:iuse,  embracing^ 
the  same  matters,  would  preclude  him  from  sitting  upon  the  bench  in  its  adju- 
dication. 

Q.  Did  Judge  Hubbell,  at  subsequent  terms  of  the  Supreme  Court,  decline 
sitting  upon  that  cause/ 

A.  In  several  of  them — in  all  but  two  I  think,  and  in  reference  to  the  last^ 
I  do  not  know. 

Q.  When  did  he  sit  first  ? 

A.  I  think  it  was  in  1852,  while  he  was  Chief  Justice.  It  was  at  the  time 
when  you,  Mr.  Ryan,  were  associated  with  Mr.  Brown,  when  a  question  arose  in 
which  he,  Brown,  undertook  to  induce  the  Court  to  make  a  certain  ruling,  that 
perhaps  you  remember.  I  cannot  state  precisely  in  regard  to  that  proposition. 
I  was  sick  at  the  time,  and  could  not  pay  much  attention  to  it.  I  suggested 
to  them  that  it  would  not  be  any  inconvenience  to  you,  (Mr.  Ryan)  to  have  that 
passed,  and  two  Judges  undertook  to  have  that  cause  put  over,  on  account  of 
my  ill  health ;  but  the  Sheriff  came  for  me  at  my  lodgings,  saying  that  the  cause 
was  then  on.  I  came  here  and  the  papers  were  then  being  re^id,  and  Judge 
Hubbell  was  upon  the  bench.  At  that  time  nothing  was  said  about  his  being 
upon  the  bench — at  least  I  heard  nothing.  I  never  heard  him  assign  any  reason 
for  sitting  at  that  time,  although  I  had  heard  him  a&sign  a  reason  for  not  Fit- 
ting in  a  prior  hearing  of  the  same  cause — at  a  time  prior  to  this  one,  to  which 
I  last  referred  in  that  causo,  you,  Mr.  Ryan,  were  anxious  about  the  case,  the 
Judge  was  about  leaving  the  bench,  and  you  made  some  remarks  regarding  hi» 
remaining  upon  the  bench.  I  merely  said  this,  that  the  Judge  had  on  every 
occasion  previous  to  this,  declined  sitting,  and  he  then  said  he  thought  he  had 
better  leaVo  tlic  bench,  and  did  so;  that  was  prior  to  the  time  when  he  did  sit 
in  one  of  the  matters  depending  in  that  case.  When  I  came  into  Court  the 
Judge  was  sitting  upon  the  bench,  and  the  papers  were  being  read.  I  remained 
till  the  argument  was  closed.  He  presided  upon  the  bench  until  it  was  closed, 
and  participated  in  relating  the  contents  of  your  brief,  which  contained  what  I 
thought  was  offensive  to  the  dignity  of  the  Court.  After  the  argument  last  re- 
ferred to,  the  Court  directed  one  point  in  the  case  to  be  re-argued  at  a  subse- 
quent term.  I  think  it  was  a  continuance  of  the  argument  of  the  very  motion 
in  which  you  and  Mr.  Brown  were  concerned  upon  one  branch  of  the  case. 
There  was  no  counsel  here  fur  the  defendant.  Kane  and  I  made  the  arrange- 
ment with  Judge  Whiton,  who  was  then  Chief  Justice,  that  I  should  make  a 
written  brief  and  argument  and  leave  it  with  him,  for  the  counsel  who  might 
come  to  argue  it  ex-paite — ^that  was  the  last  time  it  was  before  the  Court.  As 
to  Judge  HubbeU  participating  in  that^  I  know  nothing,  as  I  was  not  here  at  the 
time. 
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Cros9  Examination. — Q.  You  did  not  distinctly  state  by  wbon)  you  were 
retained  in  the  suit  of  Parsons  and  Lawrence  ? 

A.  I  was  retained  by  Mr.  Cogswell. 

Q.  From  that  tinoe  to  the  present,  have  you  continued  to  act  as  counsel  for 
him  in  all  particulai-s  through  all  his  business. 

A.  Yes,  I  have.  I  have  done  no  precise  law  business  for  him,  except  ia 
counseling  him  in  such  matters.     I  do  not  know  that  I  iiave  brought  a  suit* 

Q.  Previous  to  the  dra>ying  of  that  anbwer,  did  you  with  Cogswell  have  an 
interview  with  Judge  Hubbell. 

A.  Yes,  sir.  I  said  jubt  now,  tliat  according  to  my  recollection,  he  had 
drawn  the  answer  for  Kane,  and  he  feare.)  that  Kane  had  committed  perjury; 
and  he  did  not  want  to  draw  two  answers,  least  both  might  be  ot  the  same 
character.     That  was  the  idea  he  expressed  to  me. 

Q.  Can  you  recollect  the  precise  words  of  Judge  Ilubbell. 

A.  I  cannot  command  distinctness  of  recollection  enough  to  remember  the 
precise  language  used.     In  sub  tnnce  it  was  as  I  have  stated. 

Q.  Can  you  in  any  of  these  interviews  undertake  to  give  the  precise  lan- 
guage. 

A.  Wei],  I  should  be  assuming  to  great  distinctness  of  recollection,  if  I  should 
say  I  could. 

Q.  From  whom  did  you  understand  that  Judge  Hubbell  had  been  retained 
to  act  for  Kane  and  Cogswell  both. 

A.  When  I  was  here  on  a  visit,  the  matter  was  in  his  hands,  and  at  the  in- 
stance of  Cogswell,  I  conversed  with  Judge  Hublx*)!  about  it,  and  he  was 
doubtful  as  to  the  effect  of  a  motion  which  1  think  I  propounded;  and  I  thittk 
it  was  talked  about  between  us  thi^e.  At  all  events  I.  made  a  brief  in  the 
matter,  and  it  was  subsequently  argued  bv  myself  and  him. 

Q.  And  the  interes>t<«  in  that  suit  were  identical,  were  they. 

A.  No,  not  identical.     The  bill  was  filed  against  Cogiiwell  as  debtor. 

Q.  Precisely,  but  they  were  friends  and  partners. 

A.  If  they  were  partners,  why  then  of  course  it  was  joint  interest  to  them. 

Q.  Can  you  bo  positive  that  Judge  Hubbell  told  you  that  he  was  retained 
for  Kane  as  well  as  Cogswell. 

A.  My  impression  is,  that  he  was  the  counsel  als*)  for  Kane. 

Q.  Wa.s  it  not  in  the  first  pi-  ce,  the  request  of  Cogswell  for  you  to  draw 
the  answer;  and  did  you  not  go  to  Judge  Hubbell  to  get  his  consent. 

A.  Cogswell  had  spoken  to  me  al)Out  drawing  the  auswer,  before  my  speak- 
ing to  the  Judge  about  it.  My  idea  was  that  he  was  acting  for  both  Cogswell 
and  Kane.  I  do  not  know  that  he  said  he  was  not  the  s<ilicitor  for  Cogswell. 
Judge  Hubbell  spoke  to  me  during  my  visit  to  draw  the  answer.  I  do  not  know 
whether  Cogswell  had  seen  Judge  Hubbell  in  the  mean  time. 

Q.  Now  as  to  the  language  m  de  use  of  in  those  two  suits,  when  the  Howe 
8uit  and  the  other  were  removed— can  you  give  the  precise  language  of  the 
Judge. 

A.  No,  I  cannot  The  cause  in  which  I  was  interested,  was  sent  away  oa 
my  motion,  upon  the  hypothesis  of  the  Judge  having  been  concerned  as  the 
counsel  of  Kane  in  the  other  suit,  which  was  likely  to  forbid. 

Q.  Are  you  positive  whether  there  was  a  motion  made  or  not,  at  the  dfaec- 
tion  of  the  Jadge  himself. 

17 
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A.  When  we  started  to  go  up  to  Mr.  Cross's  offioe,  be  remarked  that  he  sup- 
posed there  was  no  impropriety  in  bis  being  a  witness.  1  said  1  supposed  he 
was  judge  of  that.     That  was  all,  on  that  point 

Q.  When  did  you  become  acquainted  with  Judge  Hiybbell. 

A.  1  knew  him  personally  before  1  saw  him  in  Milwaukee  in  1847.  1  have 
an  impression  that  1  saw  him  in  Albany.  N.  Y.;  but  1  am  not  certain  about 
that  My  acquaintance  with  him  has  been  greater  since  he  has  been  upon  the 
bench  than  before. 

Q.  Will  you  state  about  what  time  that  change  you  speak  of  took  place  in 
your  ferhngs  towards  Judge  Hubbell. 

A.  Itisimpossible,  Mr.  Ryan,  1  might  as  well  attempt  to  state  when  a  plant 
t)egms  to  grow.  1  may  say,  however,  that  it  was  certainly  before  Uie  Elmore 
interview,  and  since  he  went  upon  the  bench. 

Q.  Was  your  feelin^T  against  him  as  a  man  or  a  Judge..    A.  As  a  judge. 

Cross  Exatmnation  resumed,— q^.  Did  that  interview  of  which  you  have 
spoken    personally  so  offend  you  that  you  did  not  speak  to  him  afterwards. 

A.  ^o,  sir.     It  did  not  offend  me. 

Q    Have  you  had  a  suit  of  your  own  in  his  court.     A.  1  have. 

Q.  In  that  suit  the  decisions  have  been  adverse  to  you,  have  they  not. 

A.  No^  sir.     Tiie  decisions  of  Judge  Hubbell  have  been  adverse. 

y.  Has  that  been  the  subject  of  all.  the  rancor  in  your  breast. 

A.  It  .is  possible — 1  cannot  say  certain. 

Mr.  LuM  was  called  to  produce  the  papera  in  the  case  of  Levi  B.  Vilas  and 
J^zra  U  Varney  against  IL  J.  Lansing  and  others,  mentioned  in  the  second  spe- 
cification of  the  fifth  article.  These  papers  were  read  to  the  Court  J  n  those 
papere  an  entry  uas  made  that  the  defendant,  on  the  24th  day  of  April,  1852, 
into  Oourt  two  hundred  and  sixteen  dollare  and  ninety -six  cenU— with  the  note 
paid  in  pencil,  ^  Judge  Hubbell  has  money ;"  also  the  following  ix?ceipt :  «  De- 
ceinber  21st,  1852.  received  of  the  Judge  two  hundred  and  fifteen  dollars,  and 
ot  the  clerk  one  dollar  and  Uiirty-two  cents,  money  paid  in  cash." 

Air.  Arnold.     If  your  only  object  be  that  which  is  set  forth  in  the  specific 

US"'      ^"  ^  ^'■^  ^^  *'*^^'®  the  record  read. 

Mr.  Ryaj^  1  wish  it  should  be  read.  1  tliink  you  will  hereafter  see  the 
propriety  ot  having  it  read.  1  would  not  waste  the  time  of  the  Court  if  1  did 
not  tJunk  u  pmper  to  be  read.  That  bill  was  filed  on  the  ?Oth  December,  1851, 
according  to  the  book.  There  was  an  amL'uded  bill  filed  December  8th,  1861, 
making  the  Corwiths  parties.    It  sets  out  the  orij^inid  bill  and  an  endoreement 

^If^K^ f  ^"^     '""'''^^^  ^  ^^^  "^^  defendants,     f  have  seen  the  entries,  and  do 
not  tbmk  an  answer  was  put  into  the  bill  at  all. 

ihe  reading  of  the  papers  was  then  had. 

Al  r.  BuRDicK  was  called,  sworn  and  examined  upon  the  same  specification. 

witness.     1  was  clerk  of  the  Circuit  Court  of  Dane  county,  in  1851  and 

a\.  '*^<^"ect  that  there  was  such  a  suit  p(mdinff  in  the  Court,  as  you  have 
read  the  papers  of.  is  *      j 

Q.  Do  you  recollect  the  circumstances  of  the  order,  m\inff  leave  to  the  com- 
plama«ts  to  pay  the  money  into  Court  ? 

A.  1  have  an  indistinct  recollection  of  it. 
io-n/°  ^^^^®  Hand- writing  are  these  entries  of  the  23rd  and  2Uh  of  ApriJ, 
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A.  In  mine.  Judge  Vilas  paid  me  on  the  24th  of  April,  two  hundred  and 
fifteen  dollars,  and  perhaps  some  few  cents — two  hundred  and  sixteen  dollara 
and  ninety  six  cents  is  the  amount  entered,  as  that  was  due  on  the  note,  and 
the  amount  intended  to  be  paid — but  Judge  Vilas  did  not  have  money  enough 
with  him,  or  there  was  somQ  difficulty  in  making  the  change,  and  1  entered  the 
whole  amount  as  having  been  paid,  accounting  myself  for  the  balance. 
Q.  How  long  did  you  retain  tliat  money  / 
A.  It  remained  in  my. hands  about  an  hour. 

Q.  How  came  it  to  leave  your  hands;  and  into  whose  hands  did  it  pass/ 
A.  At  the  lime  the  motion  was  under  consideration,  some  conversation  ims 
had  in  Court  about  the  payment  of  the  money  into  Court,  to  stop  interest  on 
the  note.  It  was  remarked  that  interest  might  be  allowed  upon  money  paid 
into  Court  After  the  paying  in  of  the  money,  the  Judge  asked  if  1  was  wil- 
linic  to  pay  interest  upon  it  1  replied  that  1  was  not  willing',  because  I  could 
not  make  use  of  money  paid  in  in  that  way.  He  remarked  that  be  could  pay 
interest  upon  it,  and  would  take  it  if  1  had  no  objection.  1  had  none,  and  paid 
him  the  money  for  which  he  gave  mo  a  receipt  1  have  not  that  receipt  now ; 
1  think  1  gave  it  to  Mr.  C oiling  1  think  that  money  never  returned  to  my 
hands,  though  1  cannot  state  distinctly  about  that 

Q.  Do  you  recollect  of  paying  or  accounting  to  Mr.  Collins,  for  the  small  sum 
of  one  dollar  and  some  cents  as  the  balance  of  that  money  .^ 

A.  1  have  not  a  distinct  recollection  of  doing  it,  but  that  1  did  so  I  am 
satisfied,  because  that  entry  is  in  my  hand*writing.  1  am  satisfied  from  that 
entry  that  1  paid  him  a  dollar  and  thirty  two  cents. 

What  amv*unt  of  money  did  you  hand  in  that  way  to  Judge  Ilubbell  ? 
A.  I  think,  sir,  the  amount  of  two  hundred  and  sixteen  dollars  and  ninety 
six  cents,  less  the  dollar  and  thirty  two  cento,  which  was  not  paid  m. 

Cross  Examination. — Q.  Was  this  whole  proceeding  of  the  order  and  pay- 
ing in  the  money,  in  open  Court 

A.  The  whole  proceeding  of  the  order  was  in  open  Court;  but  the  paying 
of  the  money  may  have  been  made  after  the  adjournment,  or  at  the  side  bar. 
There  was  some  talk  between  the  attorneys,  about  whether  the  money  could 
draw  interest — a  sort  of  triangular  conversation  about  it 
Q.  Was  it  in  the  presence  of  the  parties  or  their  attorneys  ? 
A.  1  could  not  titate  distinctly  in  regard  to  that  It  may  have  been;  for 
if  it  was  after  the  adjournment  of  the  Court,  it  was  immediately  aficr — within 
five  minutes. 

Q,  Did  Mr.  Vilas  intend  that  it  should  draw  interest  after  it  went  into  Court. 
A.  1  think  not  sir.  1  have  not  a  very  distinct  I'ecollection  about  that;  but 
1  think  Mr.  Collins  inqtiired  if,  while  it  was  lymg  in  Court,  it  could  draw 
interest  He  either  wi^ied  the  money  paid  into  his  own  hands,  or  ho  wanted 
interest  on  it  Mr.  Vilas  did  not  want  it  to  go  into  his  hands  till  the  final 
determinatidn  upon  the  bill.  1  gave  a  receipt  myself  to  Mr.  Vilaa  and  Judge 
Hubbell,  as  the  Judge  gave  me  a  receipt  1  TjSv.ember  the  teiin  being 
opened  early  in  the  morning,  and  Mr.  Collins  was  present  My  impression  is, 
1  did  nothing  more  than  to  take  t)ie  receipt,  which  was  in  my  handa  ia  a 
private  file,  and  hand  it  to  Mr.  Collins;  and  paid  no  attention  to  what  was 
going  on  between  Judge  Hubbell  and  him,  1  think  it  was  before  the  final 
^journment  of  the  special  Court  ' 
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Q.  Have  you  not  been  called  on  to  remember  what  the  rate  of  interest  was^ 
A.  It  strikes  me  that  Mr.  Collins  did  call  one  day  to  examine  the  note  which 
.  was  filed  to  see  what  rate  of  interest  the  note  was  bearing, 

AFTBRKOON   SXSBIOK. 

Levi  6.  Vilas  was  ca)led  and  examined  upon  the  second  specificatkHi  of 
article  five. 

Q.  Were  you  one  of  the  complainants  on  a  bill  filed  in  the  circuit  court  of 
Bane  county,  against  K.  J.  Lansing  and  others.    A.  1  was. 

Q.  In  the  coui-se  of  that  suit  did  you  pay. any  money  into  the  court 

A.  1  did. 

Q.  Did  you  pay  it,  intending  to  pay  it  for  the  purpose  of  saving  the  note 
from  being  prosecuted.  ^ 

A.  From  what  Mr.  Atwood  told  me  I  supposed  it  was  so  paid.  1  was  sick 
and  did  not  know  about  it  myself.  Mr.  Atwood  told  me  that  the  injunction 
would  be  continued  if  the  money  was  paid  in.  Though  my  health  was  poor, 
1  went  up  the  next  morning,  saw  Mr.  Burdick  and  told  him  1  wished  to  pay 
that  money  that  was  to  be  paid  in  to  the  court  1  suppose  till  1  heard  Mr. 
Burdick  thii^  morning,  that  i  paid  the  amount  stated  in  the  docket — $216  96. 

Q.  What  conversation  occurred  at  the  time  of  paying  the  money  into  court. 

A.  I  am  unsble  to  say  exactly.  I  think,  however*  there  was  no  conversation. 
The  money  was  paid  to  the  clerk,  and  I  have  no  recollection  of  conversation* 
The  conversation  to  which  you  allude,  probably  occurred  in  open  court. 

Q.  State  what  conversation  you  had  with  Judge  Hubbell  in  relation  to  in- 
terest on  the  mon^  y. 

A.  I  never  had  any  conversation  with  him  alone  in  the  world.  The  only 
conversation  I  know  of,  occurred  something  in  this  wise:  either  the  money  had 
been  or  was  to  be  paid  into  court  I  sat  by  the  side  of  Mr.  Collins.  I  rallied 
Mr.  Collins  about  the  money,  saying,  if  you  hadn't  procured  the  money  to  be 
paid  into  court,  you  would  not  have  lost  your  interest  He  immediately  started 
up  and  says:  ** how  is  this?  What  is  the  effect  of  my  having  the  money  paid 
into  court?  Shall  I  lose  the  interest?"  I  am  not  positive  whether  the  Judge 
inquired  of  the  clerk  whether  he  would  pay  interest  upon  it  or  not  Then  the 
Judge  upon  the  bench,  replied:  ^^gthe  court  will  see  to  it  Mr.  Collins,  that  yoci 
get  legal  interest;"  and  upon  that  they  settled  down  to  be  quiet.  I  insisted 
that  I  had  nothing  to  do  with  it  any  further.  I  understood  tliat  that  was  satis- 
factory to  Mr.  Collins. 

0^^088  JSxamifuUion, — Q.  Were  you  present  when  the  money  was  paid  over 
to  Judge  Hubbell  ? 

A.  1  was  not,  when  it  was  paid  to  any  body.  The  case  was  continued  te 
the  next  tenn,  and  the  next  term  the  Judge  insisted  it  must  be  disposed  of.  He 
TTOuld  not  put  it  off  any  longer;  and  1  thought  crowded  the  case  along  pretty 
well ;  however,  1  found  no  fault  about  that;  it  was  disposed  of  at  that  speciid 
term*  1  do  not  know,  only  from  what  Mr.  Colhns  told  me,  about  the  money 
being  paid  over  to  Judge  Hubbell.     1  was  not  present 

Mr.  Collins  called,  sworn,  and  examined  on  the  same  epecification. 

Witness.  I  reside  in  Madison;  am  an  attoraey  at  law;  our  firm  in  1852  wa* 
Collins,  Smith  <&  Kissam. 
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Q.  Did  your  firm  receive  that  note  for  collection  ? 

A.  It  was  sent  to  me  individually,  but  the  firm  had  it  for  collection,  for 
Corwith  Ai  Co. 

Q.  Do  you  recollect  a  bill  in  Chancery  of  Vilas  and  Varney,  the  makers  of 
this  note  against  Lansing  and  others.     A  1  do,  sir. 

Q.  Was  this  the  notQ  mentioned  in  the  pleadings  in  their  cause. 

A.  I  believe  it  is. 

Q.  Did  you  appear  in  that  suit  for  any  party. 

A.  Yes,  sir;  1  entered  an  appearance  -  or  our  firm  did — for  the  defendants, 
Carwith  ^  Co.  I  am  not  certain  whether  for  Lansing  or  not.  I  appeared  for 
our  firm  for  the  bill,  and,  perhaps,  it  whs  filed  for  all  the  respondents.  I  ain  not 
certain  now  how  that  was.  The  demurrer  was  filed  by  our  firm.  1  think  this 
18  the  demurrer  to  the  original  bill  before  they  were  admitted  plaintifis.  There 
was  a  supplementary  bill  afterwards. 

Q.  Will  you  state  in  detail  to  the  Court,  all  that  occurred  with  Judge  Hubbell 
io  relation  to  that  suit,  from  tho  time  of  filing  the  demurrer  till  the  time  of  pay- 
meot  01  the  money  into  the  Court,  and  how  the  order  came  to  be  made  giving 
leave  to  pay  it  into  court 

A.  1  cannot  state  to  a  day  and  term  perhaps,  but  to  the  best  of  my  recol- 
lection it  was  filed  in  the  fall  term  of  1851,  though  1  am  not  certain  as  to  the 
jear.  This  demurrer  was  interposed ;  the  cause  was  continued  at  a  special  term, 
iD  January,  1  think,  upon  motion  of  Mr.  Vilas,  for  the  reason  that  be  was  not 
able  to  attend  to  it,  nor  argue  it.  At  the  spring  term  afterwards,  of  1852, 
1  crowded  the  case  pretty  well.  1  stated  as  a  reason  that  the  note  was  placed 
in  our  hands  for  collection,  and  we  wanted  the  case  disposed  of  so  as  to  collect 
our  note,  Mr.  Vilas  wished  the  case  continued.  Tliere  was  some  intimation 
that  it  could  not  be  continued  unless  within  some  rule.  1  stated  that  1  wanted 
to  be  in  a  situation  to  collect  that  note;  1  wished  to  oblige  my  clients  by  col- 
lecting their  money  as  quick  as  1  could;  finally,  1  think  1  said,  if  the  money 
could  be  brought  into  court — if  he  would  put  the  money  where  we  could  get' 
it,  1  would  consent  to  a  contmuance.  Mr.  Vilas  agreed  to  the  arrangement,  and 
in  purRuance  of  that  arrangement,  the  money,  with  the  interest^  perhaps,  up  to 
that  time,  was  brought  into  Court  and  paid  to  the  clerk.  Mr.  Vilas  said  he 
had  no  objection  to  bringing  it  into  Court,  because  it  would  stop  interest  1 
replied,  that  if  1  did  consent  to  bring  it  into  Court,  1  did  not  think  it  would  stop 
interest  until  we  could  get  possession  of  the  money.  If  he  permitted  it  to  re- 
main in  Court  for  his  interest  and  not  for  ours,  1  told  him  that  1  thought 
interest  must  be  paid.  From  this  conversation  Judge  Hubbell  made  some 
remark  like  this:  ^*  1  will  take  the  money  and  give  interest  on  it.^'  That  is 
sll  that  1  knew  about  it,  until  some  time  after,  at  the  next  fall  term  1  think.  1 
learned  that  the  money  which  Mr.  Vilas  had  paid  into  Conrt,  had  been  taken 
by  Judge  Hubbell.  1  think  he  placed  his  receipt  on  file.  1.  saw  Judge  Hub* 
bell's  receipt  ,on  file  for  that  amount  of  money.  1  made  no  remark  about  it, 
and  thought  nothing  in  particular  of  it  The  money  was  brought  into  court,  as 
1  understood,  upon  my  offer.  At  the  fall  term  1  insisted  upon  having  the  de- 
murrer argued,  and  Mr.  Viias  submitted  the  case  without  argument  My  im- 
presqon  was,  that  the  cause  was  submitted  at  the  fall  term,  and  kept  under 
advisement  till  the  next  t«rm ;  though  1  won^t  swear  that  that  was  the  case.  1 
€annot  remember  whether  it  was  to  be  continued  under  advisement  or  not^ 
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though  1  think  so.  That  cause  was  iinally  disposed  of,  hy  the  complainant 
withdrawing  his  own  bill.  1  am  not  certain  whether  his  Honor  pronounced  a 
judgment  demarrer  or  not,  or  whether  Mr.  Vihis  discontinued  the  suit  It  was 
intimated  in  some  vva}^  that  the  demurrer  would  be  susUiined,  and  that  wonld 
operate  to  dismiss  the  bill.  I  afterwards  received  the  money  which  had  been 
paid  into  court.  I  received  it  during  the  term  at  which  the  cause  was  disposed 
of,  from  Judge  Hubbell,  in  the  shape  of  a  check.  I  cannot  tellwhetber  1 
asked  him  for  it;  1  think  he  voluntarily  handed  me  his  check.  1  do  not  think 
any  words  passed  between  us,  excej)ting  thai  he  said:  **  If  you  should  not  want 
to  remit  that  within  three  or  four  days,  1  shall  be  at  home  at  that  time,  and 
1  would  a  little  rather  you  would  not  send  the  check."  1  sent  the  check  soon 
after,  and  it  was  paid. 

Q.  What  occurred  afterwards  on  the  subject  of  interest. 

A.  1  do  not  know  that  at  the  time  any  thing  was  said  about  tlie  interest, 
although  my  impression  is,  that  he  said  1  ought  to  have  the  interest,  and  if 
Mr.  Vilas  would  not  pay  it,  he  would.  1  think  1  said,  the  money  was  there  for 
Mr.  Vilas'  benefit  and  that  he  ought  to  pay  the  interest  on  it. — Subsequent  to 
that  time,  having  had  conversrition  with  Mr.  Vilas  in  which  he  declined  paying 
the  interest,  1  wrote  to  Judge  Hubbell.  I  thought  we  were  clearly  entitled  to 
interest.  1  think  1  told  him  that  Vilas  had  agreed  to  pay  interest  when  the 
money  was  paid  into  court  Judge  Hubbvll  wrote  a  letter  in  re|»ly  to  mine, 
saying  he  should  be  out  soon,  and  whatever  was  nght  he  would  do.  1  think, 
however,  that  he  said  in  his  letter  that  it  was  not  the  understanding  that  he 
should  pay  interest.     1  think  that  the  letter  ir:  in  my  office  now. 

Cross  Examination, —  Q.  The  term  at  which  this  suit  Mas  disposed  of  you 
say  was  a  s|)ecial  term. 

A.  1  think  it  was.     1  recollect  that  it  commenced  early  in  the  morning. 

Q,  Do  you  recollect  that  on  that  occasion  the  Judge  called  your  attention 
to  the  fact  that  he  had  the  money. 

A.  My  recollection  is,  that  the  Judge  gave  me  the  money  that  term  without 
being  asked  for  it. 

Q.  Do  you  recollect  that  the  Judge  resisted  Mr.  Vilas'  wish  to  have  the  cause 
continued. 

A.  I  think  he  did.  I  think  the  case  was  continued,  in  whatever  shape  it  was 
continued,  by  my  assent.  1  urged  the  case  on,  and  I  thought  the  Judge  was  of 
the  opinion  that  I  was  entitl«id  to  press  the  case;  and  1  tliink  the  case  was  con- 
tinued with  my  consent  and  understandingat  that  time.  Thai  is  my  recollection. 

George  B.  Smith  called. 

Q.  Do  you  recollect  the  suit  of  Varney  and  Vilas  against  Corwith  &  Co. 

A.  I  do. 

Q.  Will  you  state  your  personal  knowledge  of  your  proceedings  in  the  case 
from  the  time  the  demurrer  was  filed,  until  the  cause  was  dijsposed  of. 

A.  I  did  noty  myself,  pay  particular  attention  to  that  ca*<e.  It  was  com- 
menced in  my  absence,  and  I  was  absent  several  times  during  its  examination, 
I  was  there,  however,  when  something  was  said  in  relation  to  paying  the  njoney 
into  Court  I  was  not  there  when  the  money  was  paid  in.  I  understood, 
however,  that  the  money  was  paid  in  in  some  way.  I  kn  >w  that  I  did  not  see  it 

£aid  in.    I  know  no  more  about  it,  nor  quite  so  much  as  has  beeo  related  by 
[r.  Collins  here. 
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Q.  Hfld  you,  in  the.  pTOgjrQss  pf  that  sait^  any  oonvenatioQ  with  tha  Judge 
in  relation  to  the  demurrer. 

A.  Well,  1  don't  know  whether  I  had  or  not;  I  know  this,  however,  th^  Judge 
Hubbell  remarked,  that'  he  tliought  the  demurrer  must  be  sustained^  and  that 
the  bill  was  a  bad  one,  for  this  reason  particularly,  that  the  proc^ding^  would 
not  lie  in  such  a  case;  that  he  had  taken  his  warranted  deed,  and  must  rdy 
upon  his  c'eed.  My  impression  is,  that  that  was  the  fii-st  time  the  question 
was  ra  sed  at  aH.  I  know  I  went  to  the  office  myself.  The  Ju^ge  suggested 
what  the  law  was,  and  he  thought  we  had  the  brief  of  the  law.  But  we  thought 
the  question  was  very  plain.  We  did  not  take  the  authorities  up.  I  know  I 
went  to  the  courthouse  and  got  the  authorities  and  thry  w^re  read.  My  im- 
pression is,  that  I  read  thu  authoritie^i.  That  was  the  first  time  the  cause  was 
up.  i  do  not  remember  what  term.  The  demurrer  was  argued  two  or  three 
times,  in  iaot.- 

Cross  Examination. —  Q.  Do  you  recollect  the  fact  that  after  this  case  was 
submitted,  at  the  October  term,  and  the  demurrer  aigued,  that  it  was  continued 
ou  application  of  Mr.  Vilas,  to  accommodate  his  illness,     A.  Yes,  sir. 

Q,  Did  not  the  Judge  say  that  you  were  entitled  to  bring  on  the  case. 

A.  I  understood  the  Judge  to  say  so  in  the  outset.  Mr.  Vilas  was  really 
unwell,  for  one  term  at  lefist,  and  could  not  appear  there.  I  really  think  he 
wanted  it  continued  but  would  not  say  so.  There  was  some  little  sparring 
between  the  Court  and  Mr.  Vilas.  .Judge  Hubbell  said  he  would  give  him 
time.  Mr.  Vilas  said,  "  I  want  jon  should ;  it  is  your  duty  to  furnish  authori* 
ties  upon  this  case."    That  was  after  the  Court  was  agreed  to  be  continued. 

Mr.  Arnold  asketl  Mr.  Vilas — Was  the  cause  argued  at  the  October  termi 
and  was  the  case  continued  on  your  application. 

Mr.  Vilas.     There  was  no  argument.     There  was  some  talk  and  then  a 
difficulty  su^ested  from  myself,  and  upon  that,  I  am  inclined,  since  hearing  the 
estiidony  or  Mr.  Collins,  to  think  it  was  by  the  consent  of  Mr.  ColUiid  that 
the  case  was  continued. 

Q.  Did  Ju  Ige  Hubbell  say  that  it  must  be  decided  by  the* December  term. 

A.  Yes,  sir;  he  was  very  firm  about  that;,  and  if  there  had  been.no  interference, 
I  think  he  would  have  decided  it  at  that  term.  The  Judge  remarked  that  it 
must  be  disposed  of  at  a  special  term  at  all  events. 

Mr.  Collins  re-called.  i 

Q.  Is  that  the  letter  mentioned  in  your  testimony,  a  short  time  since. 

A.  Yes,  sir.  i  • 

Q.  Will  you  read  aloud  so  much  of  that  letter  as  relates,  to  the  transaction 
in  relation  to  which  you  were  examined..       ,  . 

Mr.  Collins  here  read  from  the  letter  as  follows: 

MjiLtjr^uKE^,  Jan.,  2^,  1 853.  " 

Dear  Sib: — Your  letter  came  duly  to  hand,  h\xi  wiikout  the  check,'  which 
jou  say  is  *^  enclosed."  I  had  sppposqd  the  check  had  been  sent  on  by  you, 
immediately  on  it^  being  drawn.  The  money  Ivas  then  in  Bank,  has  been,  and 
now  is,  to  meet  it. 

In  regard  to  the  interest^- 1  recollect  (on  your  recalling,  the  transaction)  that 
afler  the  money  lyas.paid  into  Qourt,  Mr.  3urdick  declined  paying  interest. 
Mr.  V.  claimed  that  he  ought  to  get  it,  and  1  then  said. to  him,  that  1  would 
take  it  andpa^  interest.    1  dy  not  recollect  however,  that  12  per  cent  was  men- 
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tioned,  or  tliat  any  per  cent  was;  bat  it  maj  have  been.  When  the  receipt 
was  procured,  on. the  morniDg  1  left  Madison,  1  had  forgotton  about  it,  wholly. 
1  had  the  money  ready  to  pay  Mr.  V.  in  October,  and  it  was  put  off  on  his  ac- 
.count  1  have  since  had  no  use  for  the  money,  and  do  not  feel  disposed  to  pay 
12  per  cent,  unless  1  agreed  to.  I  will  pay  7  per  cent,  from  Ist  May  to  Ist 
January — say  8  months,  as  you  shall  direct. 

Please  write  me, '  and  1  will  to  Mr.  Vilas,  in  respect  to  my  supposed  agree- 
ment to  pay  more.  ***** 

Believe  me,  very  truly  yours, 

LEVI  HUBBELL. 

Tlie  foregoing  is  a  true  and  accurate  copy  of  the  whole  of  that  part  of  Judge 
Tlubbtsirs  letter  to  me  of  the  foregoing  date,  in  relation  to  the  subject  of  the 

''tuT^Jis.Z.  A.  L.  COLLINS. 

Witness.  The  check,  I  recollect,  was  delayed  for  want  of  an  endorsement. 
T  sent  the  chock  without  endorsing  it  I  think,  perhaps  I  was  absent  when  the 
return  letter  came.  I  think  it  was  before  that  time,  because  when  I  wrote  to 
Judge  Hubbell  I  said  he  ought  to  enclose  the  interest  in  the  check. 

E.  V.  Whitoit  was  called,  sworn  and  examined  on  the  first  and  second  spe- 
cifications of  the  fourth  article ;  and  the  first  specification  of  the  second  article. 

Q.  Do  you  recollect  a  cause  several  times  in  the  Supreme  Court,  while  you  sat 
in  that  court,  of  Howe  and  others  against  Cogswell  and  others. 

A..  I  do.  I  recollect  it  was  there  several  times  by  appeal.  I  cannot  specify 
the  term  at  which  it  was  there  first  It  was  on  demurrer  to  the  bill.  It  was 
very  probably  in  June,  1850. 

Q,  Do  you  recollect  its  being  there  again  several  times  upon  interlocutory  bills. 

A.  I  do. 

tQ.  When  the  cause  first  came  to  the  Supreme  Court  did  Judge  Hubbell 
participate  in  the  case.     A.  He  did  not 

Q.  Did  he  araign  any  reason  to  his  brethren  for  not  sitting  upon  the  cause. 

A.  I  cannot  be  positive  whether  he  or  one  of  the  other  judges  t'^ld  me  had 
been  employed  as  counsel  for  one  or  both  of  the  defendants  on  the  subject  i 
matter  of  that  suit^  but  so  I  understood. 

Q.  Did  be  continue  to  decline  to  sit  for  several  terms  and  upon  several  appeals. 

A.  I  do  not  recollect  bow  long  he  declined  to  sit  I  do  not  recollect  that  he 
declined  to  sit  more  than  once.  I  recollect  the  last  appeal  in  that  case.  It  was 
an  appeal  from  an  order  cf  Judge  Larrabee.  I  do  not  recollect  much  about  it, 
except  that  it  was  an  interlocutory  one. 

Q.  Do  you  recollect,  that  in  point  of  fact,  it  was  an  order  dismissing  the 

0^  >use. 

\.  It  may  be  so,  but  I  do  not  recollect 
*Q     On  that  last  appeal  did  Judge  Hubbell,  as  one  of  the  Judges  of  the  Su- 
Dreme    ^^^^'  ^^  ^"^  participate   in  the  discussion  and  judgment  upon  the 

4JL  At     ^ 

j^  T^         "^  the  last  time  it  was  the  subject  of  discussion.    Indeed  the  term  at 

iwhich  it  wn     <^^^®^  ^**  'he  last  time,    I  think  it  was  in  December  term.    It 
was  arffued  all.  ^®  *^""®  ^^^'  ^"^  decided  at  the  December  term,  1862. 

V  Did  J  a        Hubbell,  at  both  of  these  terms,  ait  as  judge  in  the  cause,  and 

pa^cipato  dn  £  c  ^^li*>«"^»ow  o^  *«  C^^'    ^-  Y«,  »ir. 
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"Q.  Bid  be  assign  to  bu  b^ethreB  ib  Ihb  Conrf  aBf  reason  for  doing  fiotft  '^    • 

A.  I  do  not  know  that  he  did.  He^'  or  soine  one  ei^e^  aEBigrted  an  if  vei^UM^ 
that  he  bad  been  of  couttelfor  Gogewel]^  and  Cogawell  being  ontof.  jUie.eiM)9^ 
he  therefore  eat.  I  aay  thai  the  case  ira*  decided  at  (he  Deoemfaer  tefop,  lft5S(. 
The  order  was  then  reversed* 

Q,  Will  you  state  whether  iu  that  deciaion,  Judge  Hubbell  ootocuit^;  with  « 
majority  of  the  Court,  in  reversing  tlie  order.    A.*  I  so  understood. .  » ' . 

Q.  Did  he  in  the  consultations  of  the  Courti  upon  tbetsnbjeot^of  tbeir  dee^ 
aion,  upon  that  appeal,  take  plart  among  the  judges  there  lo  iiKluce  the  reversal 
of  the  order.     A.  He  expressed  opinions  aa' we  all  did.  i     ,. 

Q.  And  they  were  in  favor  of  the  reversal  of  the  order.  A.  I  so  lindcn&teod  it 

Q,  Do  you  reooUeot  the  case  of  William  8.  Hungeiford  against  Caleb.  Gush- 
ing, in  the  Circuit  Court  of  Dane  county?    A.  Yes,  sir* 

Q.  Was  that  appeal  in  the  Supreme  Court,  at  tbei  Decembertet^  165}, 
and  June  and  December  term?,  1852f  j.   .  i   .      .  . 

A.  I  do  not  recoUect    I  know  it  was  oonUnued  one  or  two  terms.- 

Q.  Do  you  recollect  a  discussion  in  this  room,  in  regard  to  the  hand-writing 
of  a  bond,  or  an  affidayif^  or  a  justification  to  an  appeal  bond  ? 

A.  The  main  di^ussion  was,  as  to  what  it  read;  one  side  maintaining. U^gt 
it  reail  one  thing,  the  other  side  that  it  read  another.  i 

Q.  In  the  several  terms  of  the  Supreme.  Court,  did  Judge  Hubbell  sit  in  tlie 
eise  aa  one  of  the  judges  of  the  Court,  and  participate  in  the  deiiberationa  and 
decidon  of  the  case.    A  Ye«^  sir.  « 

Q,  That  was  an  appeal,  was  it  not  from  a  final  decree  <if  the  Cirpuit  Court  ^f 
Dane  county  ?. 

A.  Yes,  sir;  those  matters  which  were  discussed  at  previous  term%  were  on 
a  motion  to  dismiss  the  appeal.  The  dea  ee  a):>pealed  from«  was  a  ftnal  decree. 
It  was  argued  on  the  part  of  the  complainant  that  it  was  inteck)Outory,  and  that 
the  appeal  was  not  taken  in  time. 

Q.  >Vaa  that  deeree  reversed  /    A.  It  was. 

Q.  Did  Judge  Hubbell,  as  one  of  the  judges  of  the  Courts,  leave  it  to  tbe 
majority  of  the  Court  in  reversing  that  decree;  or  did  he  dissent/ 

A.  I  understood  him  to  be  adverse  to  the  question  decideilly^  Of.eourae  we 
did  not  decide,  only  as  to  a  single  question — ^that  is,  as  to  tbeirbeiag  a  proper 
party  before  the. Court.  .  .    .    .    j 

Q.  Did  house  arguments  agaiuat  what  was  the  Enal  decision  of  the;Cpurt/ 

A.  I  so  understood  it  .    .        > 

Q.  Do  you  recollect  a  suit  in  the  Circuit  Court  of  Racine  cdunty,  in  whi/sh 
Jonathan  Taylor  was  plaintif!l.and'  the  city  of  Milwaukee  defeadant/ 

A.  1  do.  I  decided  that  cause,  as  jud^e  of  the  Baciue  copniy  Circuit  Court 

Q.  Where  did  you  come  to  a  decision ! 

A.  I  think  here,  in  this  town.    It  was  at  a  session  of  the  Supreme  Cpurt. 

Q,  Did  I<idge  Hiibbeli,  prior  to  yoiic  (Msbiftf^  tO:tbatd4eHiior,  pr  making  up 
your  judgmenfe,  spieak  to  you  on  the  suhjeet  of  that  suit     A.  .Yes,  dr,/. 

Q.  Will  you  repeat  to  tiie  Court  what  he  stated. to  you  on  that  $ubject.   > 

A.  At  that  tine,  he  tokl  roe  i^  substance  that  be  had  receivediii  leM^  inqu^r-. 
ing  if  that  cause  was  declded-^-4uuiiing  .the  caose^-^I  replied  ko.  Jiin^-  that  tj^ie 
cause  was  submitted  to  me.  I  received  it  by  iettes,  stipulating)  to  k^ve  it  to  i^e. 
It  eame  to  me  jait  aa  I  waa  iaairiag  .Racine,  i  I  put.the  papers  iA  my  .trunk, 
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and  tad  totgMea  (i^  look  mt  tbem.  IbfMrwards  kioked  dttbe  papliii  itod  told 
Jodjge  HcvbSeli  I  thooght  I  ooukl  not  decide  .it  herd  without  a  further,  stipula- 
ftiot».  iHe-moDtioiMd  the  namet  of  the  attorneys;  said  tbej  were  h^se^'  and  aaid 
-a  neWt  fitlptilaUon  oould^  be  obtained^  and  one  was  obtained.  The^iew  atipula- 
tion  was  signed  in  the  first  place  by  HoIIidaj  and  Orton  oh  the  part  of  the 
^eity^^iid  by  Brown  ^nd  Cross  on  the  part  of  <  the  plaintiff. 

GL  Had  Judg^  Hubbell  spdken  to  you  at  that  time,  about  the  merits  of  that 
^^ase.     A;  I  do  not  remember  that  he  did. 
<    Q.  Would  it  not  impress  your  memory  if  he.,  had. 

A.  I  have  no  doubt  it  would ;  but  I  have  no  idea  that  he  did.  .  I  remember 
•about  the  time  I  did  deovle  it,  after  I  had  written  the  decision  out^  he  ^ked  me 
if  I  bad  decided. ..'When  I  told  him  I  had^  he  wanted  to  know  how;  I!  replied^ 
I  gave  Taylor  judgment-  He^nplied,  ^  I  suppose  you  had  as  good  as  decided 
it  in  liilwMikee."  The  iBaane.X)ue8ti6n  was  before  the  court  there  on  an  appli- 
cation for  a  mandamus.  I  refused  the  mandamus^  on  the  ground  that  th» 
applicant  had  'been  indemnified.  It  was  brought  iipon  the  same  state  of  factSy 
^ab  nearly  as  I  ean  recollect 

Mr.  Keen AN^  recalled  and  examined  upon  the  first  specification  in  the  second 
artide*  ••  •  ■    ^5    . .     .  .  ■     ^ 

Q.  Have  you  the  transcript  and  the  papers  in  the  ease  of  Levi  Bloesom, 
'against  the  bity  of  Milwaukee.     A.  I  have. 
'     {The  papers  wet<d  produced  and  read.) 

Q,  Have  you  the  transcript  of  the  case  of  W.  -W.  Graham  -against  Joseph 
'  O:  Hoihble.    A.  •  I' have. 

(The  papers  were  produced  and  read.) 

Q.  Ha^idi  you  tb«  transcript  and  record  in  the  ease  -of  William  T.  Miller 

•  against  Humbl^a  and  others*    A.  I  have. 

(The 'pap^ifi' were  produced  and  read.) 

Q.  Have  you  the  record  in  the  case  of-  McEride  and  others,  agaiqst  Gom- 
gtock  and  others — that  is,  the  record  ineiitioilod  in  the  first  specificati^ii  of  the 

•  ^fth  aKicle.    A.  I  ^ave. 

(The  papers  were  produced  and  read)  '• 
'  Mr.'S.  U.  West  was  called,  sworn  and  examined  on  the  first  speoificati6n  of 
'^ibe  secotkd  aKide. 

Q.  Are  you  the  clerk  in  the  city  of  Milwaukee.    A.  I  am. 
'   >^.  Those  h(k>iB  and  papers  are  portions  of  the  records  of  the  city  of  Mil- 
waukee.   A.  Thai  book  is  a  record  of  the  common  council,  and  tkU  book  is 
''tax  ordfer  bddk.' 

^.  Is  it  fh^  hfibit  t>f  the  city  of  Milwaukee  to  take  cecetpt  on  the  stocks  kt 

•  tbe  orders^  iteOtedl    A.  It  is.  >  i    . 

Q.  In  issuing  an  order,  was  it  this  habit  of  the  city  to  take  it  vp  b}'  bond. 
•'A.  Tf.  was.  ••'.■*'■.■  ;     ' 

' J  •    Q.  Wias  thllt"0¥d^  for  twielver  Inindred.dollars  funded  by  boml. 

A. 'ftwas;  ^nd  on  tfa^  san^e  day,  Ttbtuk,  that  the  «rder  wasisitiied.    Th»i 
ordef  ^^  issued  because  the  common^  cooileil  thought  they  bad  no  other.  4egal 
*^iM%y^t6  pay  the*  debt  'Mr.  Bldssotn  was  to  taice  a  bond  arid  not  kn  order. '  The 
'  agree»eat  tiet#eenB(loS8om  and  the  c^y,  wsb- to  take  a  bond.    The  not  only  I 
•'atiihoris^  the  city  to  is9ae  •orders.  .  .    .••  i 

t>     Q.  ^Huttf  ytHU'with  lifdH'Ihe  bond  i^hidif  was  med  forlivi^lve  hmdred  dtir 
Ian  to  Levi  Blossom.    A*  I  have.  ' 


(Witiiefls pMio^  nid-ibcmdj)'    '  '  '.   -   .1   '     >:  .    •  s-.i    ,:^ 

Q,  Have  yoa  any  knowledge  of  isnfng  ad j  other  bond  df 't^lto:hiiiidr«d 
dollars  to  Mh  Blisflloifa.     A'.'  I  liare  not  r  :•>     .'/;:.»{' 

Mr.  Rtait^  '  Endorsed  is«^'<  PreBented'fbr  payment  by  AlexaxiderlMitchelP^ 

Mr.  Mitchell,  recalled.  ..'-    -   '  ••*   ■        fir*..        ,  .:  ; 

Q.  Is- that  the  b^nd  Which  y(iu're<»9kedl  from' Judge  H^bbell;  and^whioh'^^oa 
returned  to  the  common  couhci),  td  beesnuieH^  and  eosohatrgedJ '       •■  ^     •  ' ' 

A.  There  is  no  tnafrk  of  mine  upm  It,  ti^  which  I  ean  ideQtlf;^'  it,  but  it  it  «f 
the  same  amount,  and  issued  about  that  Uu»e.'  '     ::  ,     '<- ) 

Q.  Did  you  in  the  »^vg  6M852  haVe  more  than  <meb6nd  of  £«v^«  Ihin* 
dred  dollar^  payable  to  Levi  Btoisaom^    Ai  No;  d^.  t.  .   1  ^ 

Mr.  Arnold.    What  is  the  use  of  showing  the  bond.  "'  :  L 

Mr.* RvAN.  Why,  it  icien^ifies  the' whole  trjMiftictioci,  ^ as'testified' to  by  Mr. 
"Taylor.  .     .  ••       ••:;..,  • ;  ,  .v 

Mr.  Arnold.    If  that  iaaHt  sii^  I  objtet  to  any  thisg  movofef 'tbiekind;*  <i 

Mr.  West  recHlIed.  -''         i  •  .    1 

Q,  Were  you  a'  membet  of  the  coinmon  coudcil  at  theiime.  ^  A;  I  wai. 

Q,  Who  was  thc^city  Treasun^l    A.  Lucas'Seavcr. 

Mr.  Ryan*  •  The  ohjeot^of  this  qn^tion  is  to^ehow  the  totent  of  fhe  injihic- 
tion.  I  propose  to  show  that  city  ordbra  we're  at  that  time 'receivable  by  the 
«ity,  fot  taxes,  «nd  nocbrditg  to  a  fesolotiotx. it>  waa  enjoined  from-payibg  but 
any  monies.  Kow,  the  question  is  whether  receiving  the  ordefswas'  bot  a  vk^ 
iation  ti  that  resolution.  '  X  rather  isuspect  they  wer^  n^sa^y  the;  same  thing  aa 
monoy.  .•:•!;  . 

Cross  Exarmnation.-'^Q,  Were  yoa  acquainted  with  the  monetary  conditioil 
of  the  city?     A.  I  was.  I  • 

Q»  At  ^e  time  of  the  service -of  the  injunction^  was  there  any  monej^  in  the 
trea^^ry?    A*  Them  was  not  '. 

The  Coort  adjourned  until  to-morrow  momihg.'    .  *  ! 


'••  • ./ 
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EtiEVEinrH  BA.T, 

/  SaT|!^pay,  Jupe  IQ. 


liO^NINQ   SBSBION. 


1  '    - 


Mr.  Kkowi»tok.  I  wonld.  regreir  eitretodly  to  taiks  any  course  to^dlfflayHhe 
action  of  this  Court ;  at  the  same  time  I  am  cxceedirigly  '^xious  that  every 
member  of  the  Conrt  shoulchbe  pres^n^  during  the  taking:  Of  evidence.' Seaator 
Miller,  I  undentand,  is  unwfell)  and  aa  he  ^i^  probably  be  oiHy  ^emporarilr 
absent,  if  the  managers  cOuid  arrange  it,  so  a^  td  receive  no  oral  tostimdny-^ 
doeamentavy  testimony  c«n  occupy  the  att^lfori  of  tlie  Court'daring  tlied^y— ^ 
we  should  mtieh  pre<«r  it  I  call  the  attention  t>f  the  Court  to  this^toatteiv  thut 
they  may  aot  in  my  cKenfs  behalf  as  they  deem  to  be  jn«t.       1    . ' 

Mr.  Rtan.  Wo  have  been  looking  over  the  artiolcBof  impeachm^^nt,  and  we 
find  that  we  can  read  but  one  record,  and  th^i  bs^  not  been  brought  here.  We 
are  now  somewhat  in  advaiice  of  the  oral  testimony  a^eaJy  fpveti  in  our  reading 
of  records.  I  suppose  there  would  be  the  same  legal  objedtions  ngaTostthe 
reading  of  records,  as  against  the  taking  of  orai  testihionfv  itithe  absence  of 
Any  senator.  We  can  read  some  records  this  lAornittg,  but  they  wo\fkl;  he 
altogether  out  of  place. 


Mr.  KwowLTOv.  Suppose  you  call  the  witiietees  In' the  Hnoferferd  c»e;  Ihe 
ieo6rdB:in  thflt  yAW  occupy  a  day  tertaiolyl 

Mr.  Ryan.  Oh !  not  a  day,  I  do  oot  think.  Well.  I  will  introdnce  some 
i^6j66nl&:  1 49r:not  knout  how  long  itjiri)!  take..  Perhape  it  will  take  auffident 
time  to  occupy  the  court  dui  ing  the  day. 

.:  AiticIeA6,  apeoifidation  2.~^ohn  LoWry  and  Archibald  Lowry  tb.  James  P 
Oreves  and  Abel  W.  Wright.  Declamtion  filed  May  19,  1849.  Motion  in  tlie 
eireiiit  court  of  Milwaukee  county,  by  JanteaP.  GreTes,  to  vacate  judgment  in 
Court,  filed  the  Idth  day  of  Septeraber^  1851. 

.  :  jALrtide/7;  specification  1. — ^John  F.  fiaasen  vs.  John  Anderson,:  e<.  <d.  Precipe, 
for  writ  filed  January  20,  1852.  Writ  of  aubpoena  to  answer,  September  29, 
1851. 

.:!Ordev.b^  defendant,  returned  i^erved  March  1^,  1852.  The  follovring  order 
was  entered  the  same  day :  another  order  was  entered  for  publication  of  notice 
not 'served  on!  non  residebts.    Date,  March  Uf  18624 

Separate  bill  of  Byron  Kilbourn,  filed  April  19,  1852; 

.Separate. answer  of  C.  F.  Le  Ftivre,  filed  June  11,  1852. 

Separate  answer  of  £.  B.  Woloott,  filed  June  25,  1852. 
-  '<}eneral  answei'of  Leonard  J.  Farwell  an^  James  Farwell,  filed  July  2,.  1852. 

Order  made  by  Judge,  July  9, 1852; 

Order  made  on  motion  of -E.  Mariner,  solicitor  for  James  S— ,  by  Cpurty 
October  10,  1852. 

Article  9,  spetificiation  6^--^Michael  McGrath  vs.  William  Cock.  Bill  is  chan- 
cery, filed  December  29,  1851.  Subpoena  issued  same  day;  served  December 
00;.  1851.    InjuDctioii  issued  by  the  clerk  same  day.^- 

Mr.  Knowlton.    Who  allowed  that  injunction  ? 

'Mr.  Babbbe.    H.  W.  Tenoey,  Court  Oommiasioner,  December  29,  1852. 

Judge  HuBBELL  wished  to  know  if  all  the  papers  in  that  case  were  heie^  aod 
if  they  would  be  retained,  as  it  was  necessary  for  his  defence  that  they  should 
be  retained  iu  Court 

Mr.  Rtan  said  they  were  all  here,,  and  he  intended  to  retain  the  witness  with 
them  until  the  case  was  submitted. 

•CALVBfciT  C.  Whitb  was  sworn. 

Mr.  Ryan.  Are  you  the  Q^j^pty  Clerk  of  the  Circuit  Court  of  Waukesha 
county.     A.  Yes,  sir. 

Q.  Have  you  the  record  of  thdt.  Court  which  you  were  subpconaed  to  bring 
mih  yott.    A,  Yes,  sir. 

'MrJ  Ktan  took  the  papers  6f  Mr,  White,  and  Mr.  Barber  read-*— 

Article  6,  specification  3.-— Burr  S.  Crafi  vs.  Margaret  N.  CiWt.  Petition 
for  bill  of  divotx^e,  filed  April  3,  1852;  sworn  to  by  Burr  S.  Craft.  Deposition 
^led,  and  order  made  by  Court,  October  8,  1852^  Bill  of  complaint,  October 
B,  19^2.   Decree  made  granting  divorcer  by  Judge,  November  term,  1852. 

Article  7,  specification- 2.^^W,  H*  Howe,  indictment  for  perjury,  presented 
311  Court  November  16,  1850.  Endorsed  as  a  true  bill  by  Foreman  of  Grand 
Jory^  and  also  endorsed  by  the  Di?tnct  Attorney. 

Mr.  Savdbrs  asked  that  a  writ  of  attachment  be  issued  for  Leander  Wj* 
man,,  who  refused  to  obey  the  summons  of  a  subpoena. 
'  >  -Senator  Cary  moved  ^e  lidoption  of  the  following  rule:  Ordered ,, that  a  fioe 
'Si  fifty  dollars  be  iibposed  iCA  each  witness  who  shall  be  attached  for  any  neglect 
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or  refbaal  to  obey  «  subpoena  iasoed  by  ibis  Court,  and  tbat  thev  remain  in 
eostodj  of  the  Sergeant-at-ArmK,  until  said  sum  be  paid,  unless  the  said  fine 
ihall  be  remitted  by  order  of  this  Court,  for  good  and  sufficient  cause. 

Senator  Dukn  :  Wished  to  be  informed  if  the  rule  was  meant  to  apply  to  a]l 
attachments  ordered  by  this  Court. 

Senator  Cary  :  In  drawing  the  order  did  not  intend  to  have  it  apply  to  those 
cases  where  attachments  had  been  issued  by  the  Court,  but  to  those  who  might 
hereafter  be  attached. 

Senator  Dunn  :  Did  not  approve  of  the  order.  Courts  have  a  right  to  im- 
pose such  fines  for  neglects  or  refusals  to  obey  subpcenas,  as  the  circumstances 
attendant  upon  such  different  cases  may  indicate  to  be  just  and  equitable.  Ther^ 
are  instances  in  which  the  circumstances  would  warrant  the  imposing  of  a  heary 
fine;  whereas  in  other  in  stances  the  fine  would  be  very  moderate.  He  alsa 
deems  it  improper  to  impose  arbitrary  fines  until  the  case  shall  be  heard,  and 
the  person  attached  shall  have  the  opportunity  of  making  any  apologies  or  ex- 
coses  which  he  may  hare  for  refusing  to  appear.  When  these  matters  are  brought, 
as  they  will  be  before  the  close  of  the  Court,  then  the  Court  can  impose  mcbt 
fine  as  they  ahall  deem  proper  in  each  separate  case. 

Senator  Caet:  Agreed  with  the  Senator  from  Lafayette  county,  in  the  ap- 
plication of  the  principle  to  ordinary  courts,  but  the  general  rule  appears  to  be 
deviated  from  by  witnesses  subpoenaed  upon  this  trial.  In  ordinary  Courts 
vitnesses  generally  attend  the  Court  in  compliance  with  their  subpoena,  but  in 
this  Court  the  witnesses  very  generally  refuse  to  attend.  He  thought  it  was 
necessary  some  such  rule  should  be  adopted,  as  the  impression  prevails  that  the 
Coart  will  adjourn  without  paying  any  attention  to  these  ca^es  of  neglect  An 
opinion  prevails  that  the  Sergeant- at- Arms  will  not  only  bring  witnesses  here^ 
bat  that  he  will  board  and  keep  theni/f  He  understood  that  several  suck  ap- 
plications had  been  made  to  the  Sergeant- at- Aims,  If  the  Court  is  to  sit  in 
judgment  npon  each  case  of  attachment,  much  more  time  may  be  spent  upoik 
the!«  collateral  causes,  than  upon  the  main  one. 

Senator  Alban  moved  to  amend  by  striking  out  the  word  **  fifty,"  and  insert 
instead  thereof,  the  words  *^np  more  than  $100,  nor  less  than  $5  00." 

Senator  CKtr,    I  accept  that  amendment. 

Senator  Reed  :  Supposed  the  order  was  drafted  for  the  purpose  of  reachin^^ 
the  particular  case  of  Mr.  Wyraan.  He  was  acquainted  with  Mr.  Wyman,  who 
was  a  youDg  man  in  limited  circumstances,  and  it- may  be  that  he  had  not  sufil- 
dent  money  on  hand  to  pay  his  fare  out  here. 

Senator  Cart:  Did  not  know  at  the  time  he  wrote  the  order  that  Mr. 
Wyman  was  a  delinquent. 

Senator  Reed  :  Supposed  he  drew  it  for  that  especial  case,  because  the 'man- 
agers had  just  asked  for  an  attachment  to  issue  against  Mr.  Wyman. 

Senator  Dunk.  The  amendment  proposed  by  Senator  Alban  does  not  meel 
the  objections  he  has  against  the  proposed  order. — Its  adoption  would  be  tbo 
reversal  by  this  Court,  of  a  rule  acknowleged  in  all  courts  of  justice.  The  pre- 
snmption  is^  that  every  man  is  innocent  until  proved  g^iilty.  Every  person,  for 
whom  an  attachment  may  issue,  should  have  the  opportunity  before  the  iii»- 
posing  of  a  fine  to  establish  his  innocence,  and  in  the  absence  of  such  proofe 
of  innocence,  the  Court  have  a  right  to  impose  a  fine.  He  is  opposed  to  the 
adoption  of  any  such  rule.    It  is  no  argument  in  its  favor  that  witnessea  who 
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arQ  summbped'  fail  to  com-ply  with  tne  sumraoDs  according  to  law.  t  apprehend 
it  will  use  up  but  very  little  time  to  attend  to  these  matters  of  attachment 
Each  .witness  will  be  called  up,  and  if  he  has  no  excuse  he  will  be  fined. 

Senator  Cary  :  Did  not  agree  with  the  Senator  from  Lafajette  countj,  in 
regard  to  the  proof  of  guilt  He  thinks  that  when  a  witness,  has  been  sub- 
poenaed^  and  is  not  present,  it  is  sufficient  proof  that  he  is  guilty,  and  it  is  for 
the  witness  to  prove  himself  innocent 

Senator  Stjwart  ^  Did  nyt  see  that  any  thing  would  be  accomplished  by  the 
adoption  of  the  order,  as  the  Court  have  fall  power  without  it  to  impose  such 
fine  ^,it  may  be  deemed  jost  under  the  circumstance/^ 

The  motion  to  adopt  said  order  was  not  *ngreed  to.     Ayes  8.    Noes  14. 

The  attachment  for  lir.  Wyman,  was  ordered. 

The  Court  adjourned  to  Monday  morning  at  9  o^clock. 

TWELFTH  DAY. 

ft 

MoND4Yy  June  20. 

MOHtimrO   6188109. 

Francis  Randal  was  called,  sworn  and  examined,  on  specificatiozi  one,  art- 
icle tivo, 

Witness.    I  reside  in  Milwaukee;  ipy  profession  is  attorney  at  law. 

Q.  Do  you  recollect  a  bill  in  chancery  filed  by  Levi  Blossom  ^against  the 
city  of  Milwaukee,  in  aid  of  judgement  recovered  by  Jonathan  Taylor  against 
th^city? 

A.  Z  do.  I  appeared  on  behalf  of  the  city,  and  moved  to  dissolve  the  ia- 
junction. 

Q.  Wa/9  that  motion  heard  and  determined  in  your  presence.   A.  Yea,  sir. 

Q.  What  judge  presided  on  the  bench.    A.  Judge  Ilubbell. 

Q  Will  you  state  to  the  court  what  took  place  orally  upon  the  hearing  of 
that  motion. 

A.  I  moved  to  dissolve  the  injunction,  and  stated  the  reasons,  orally,  to  the 
judge.  The  judge  refused  to  allow  the  motion,  and  stated  that  he  didnot  know 
any  reason  why  the  city  of  Milwaukee  should  not  be  compelled  to  pay  its 
debts  as  well  as  any  body  else.  He  consented  to  some  modification  of  tho 
injunction.     I  cannot  undertake  to  relate  the  language  he  used. 

Q^  Will  you  state  the  grouad  used  by  you  in  argument  in  r^ply  to  that  re- 
mark by  Judge  Hubbell. 

Mr.  Knowlton.  Mr.  Ryan,  do  you  eootend  that  this  is  proper  evidence.  X 
shall  object  to  the  question,  Mr.  President  We  think  it  is  quite  immaterial  what 
arguments  may  have  been  used  by  counsel  on  either  side.  They  have  called 
forth  what  was  said  by  Jpdge  Hubbell  on  that  occasion,  whi^h  is  quite  as  far  as 
they  are  permitted  to  goi  The  ar^ment  in  reply  has  nothing  to  do  with  thia 
case.    It  is  never  within  the  rule  to  prove  what  counsel  said. 

Mr.  Rtan.  Mr.  ^resident,  the  subject  of  the  testimony  which  I  wish  to  call 
from  tl^  witness,  was  principally  suggested  to  my  mind  by  a  course  of  exami- 
nation made  by  the  defendant's  counsel,,  upon  Friday  last,  I  think  when  this 
specificatioD  was  before  the  Court  When  Mr.  — — > —  was  upon  the  stand,  ono 
of  the  counsel  for  the  defendant,  inquired  of  him,  whether,  at  that  time  there 
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were  any  funds  upon  vLicli  that  injunction  applied.  The  witneaa  replied,  lie 
believed  there  were  not  The  obvious  purpose  of  that  question  was  veir  evi- 
dent It  was  designed  to  show  that  there  was  no  hardship  created  by  tnat  in- 
junction. 

Mr.  President,  we  propose  to  show  that  the  city  of  Milwaukee,  as  a  part  Of 
the  political  machinery  of  the  State  administered  a  great  many  funds,  for  exam- 
ple the  School  Fund.  It  was  a  part  of  the  machinery  of  the  government,  and 
all  the  funds  administered  by  the  city^  whether  School  Fund,  Trust  Fund,  or 
aay  other  funds,  all  were  tied  up  by  that  injunction.  Now  we  propose  to  prove 
farther,  by  this  witness  upon  the  stand,  that  the  very  ground  upon  whien  the 
motion  to  dissolve  that  injunction  was  argued,  was  that  the  city  of  Milwaukee 
was  a  municipal  corporation,  a  pan  of  the  political  machinery  of  the  govern- 
ment of  the  State,  and  was  not  the  subject  of  a  common  creditors  bill,  enjoining 
all  other  funds,  to  enforce  the  payment  of  a  judgment,  and  that  the  very  in- 
jimction  would  operate  to  tie  up  funds,  which  were  merely  administered  as  a 
political  body  of  the  city  of  Milwaukee,  and  to  follow  that  up  by  showing  that  ' 
there  were  large  amount  of  funds  tied  up  by  that  injunction ;  all  springing 'from  ' 
that  question  put  by  the  defendants  counsel,  as  to  whether  there  were  any  funds 
tied  up. 

Mr.  Knowlton.  I  am  not  conscious  that  Uie  gentleman  has  reached  the  ob- 
jection whicii  I  have  raised.  It  occurs  to  me  that  it  is  a  new  mode  of  meeting 
an  objection  to  evidence,  to  reply  that  counsel  for  defendant  has  gone  into  par- 
ticular questions.  It  does  not  occur  to  me  whether  it  is  legal  or  not.  The  ques- 
tion the  gentleman  alludes  to,  was  propounded  by  Mr.  Arnold,  not  by  myself 
certainly.  My  recollection  of  the  question  is,  whether  there  were  any  funds  or 
monies  in  the  treasury  of  the  city  of  Milwaukee  at  that  time.  The  gentleman 
is  at  perfect  liberty  now,  to  state  whether  he  knows  there  were  monies  in  the 
treasury  at  that  time  or  not,  and  then  he  will  have  had  the  same  latitude  that 
Mr.  Arnold  took  on  a  previous  day ;  but  that  does  not  meet  this  objection  at 
all.  He  does  not  propose  to  inquire  into  this  matter,  either  in  relation  to  the  . 
purport  of  what  the  corporation  of  Milwaukee  had  done,  in  reference  to  which 
this  injunction  applies;  but  he  proposes  to  call  fortli  the  arguments  of  counsel 
upon  that  objection.  Whether  those  arguments  were  well  or  ill  founded,  they 
have  nothing  to  do  with  the  charge  set  forth  in  this  specification.  1  suppose  it 
is  quite  immatenal  what  argument  may  have  been  used  upon  one  side  or  the 
other.  The  city  of  Milwaukee,  being  a  part  of  the  government  of  the  State,  in 
ascertain  capacity,  when  a  gentleman  makes  certain  inquiries  in  relation  to  thoee 
subjects,  that  will  be  a  matter  for  future  consideration,  but  to  call  forth  the 
arguments  of  counsel  is  a  proceeding  unheard  of.  1  presume  the  gentleman  will 
not  contend  that  he  can  establish  the  correctness  of  such  a  course  by  any  prece- 
dent in  the  courts. 

Question  submitted  to  the  eourt  and  rejected.    Ayes  3,  noes  21. 

Mr.  Rtan.  Mr.  Randall,  had  you  after,  or  about  the  time  of  that  motion^ 
any  conversation  with  Judge  Hubbell  on  the  subject  of  that  suit 

A.  Subesquent  to  the  motion,  I  think  on  the  same  day  at  the  recess  of  the 
Court,  or  perhaps  the  next  day.  Judge  Hubbell  said  to  me  — **  I  wish  that  suit 
could  be  settled. '  I  think  I  replied  to  him,  I  should  be  glad  to  see  it  settled, 
or  something  to  that  effect    There  was  no  witness  to  the  conversation. 

20 
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Jamkb  K,  Smith  was  called,  sirorn  and  examined,  on  the  fourth  specification 
of  article  four. 

Q.  Are  jou  the  brother  of  Andrew  Smith.    A.  I  am. 

Q.  Were  you  in  1850,  the  agent  in  this  state,  of  Andrew  Smith. 

A.  I  was  an  agent  in  part  of  his  business.    He  resided  in  New  York  city. 

Q.  Did  a  claim  accrue  to  Andrew  Smith  at  anj  time,  against  the  Milwaukee 
Insurance  Company.     A.  Yes,  sir. 

Q,  Did  you  consult  any  counsel  upon  the  subject  of  that  claim. 

A.  I  consulted  with  Finch  <&  Lynde.  I  did  not,  prior  to  that  time,  consult 
with  any  body  else^  with  regard  to  the  claim.  I  made  the  preliminary  proofs  of 
the  fire  in  Waukau.  I  took  them  to  the  agent's  office.  I  went  first  to  Gen. 
Hubbell,  who  was  then  called  the  agent  of  the  ^tna  Insurance  Company,  at 
Hartford.  He  said  the  proofs  were  not  drawn  out  legally — the  proofs  for  both 
companies. 

Q.  What  did  Judge  Hubbell  say  to  you  about  your  being  able  to  get  th« 
money  from  the  companies. 

A.  I  do  not  think  he  ever  mentioned  to  me  any  thing  about  them. 

Q.  Did  you  at  that  time  employ  Judge  Hubbell  a^  counsel  against  the  Mil- 
"waukee  Mutual  Insurance  Company. 

A.  I  requested  him  to  draw  out  a  legal  form  of  proofs,  that  I  might  return 
to  Waukau,  perfect  them  and  come  back  with  them.  I  had  no  idea  at  that  time, 
of  a  suit  commencing.  I  requested  him  to  act  as  counsel,  but  he  said  he  could 
not  hear  a  single  word  about  it. 

Mr.  Rtan.     I  speak  now  of  the  first  interview,  Mr.  Smith. 

Witness.  Well,  to  go  into  the  whole  of  it,  I  got  an  extra  insurance  on  the 
loth  of  July,  of  Gen.  Hubbell,  for  fifteen  hundred  dollars.  That  was  1848. 
I  think  I  got  the  papers  on  Thursday  night,  and  on  Fr  day  night  the  fire  took 
place.  I  went  to  Milwaukee  as  I  said,  and  requested  him  to  furnish  me  a  form 
for  preliminary  proofs,  and  said  I  would  go  back  and  get  the  proofs  made  out 
correctly  before  I  served  tliom  upon  the  other  office.  I  cime  back  either  oa 
Tuesday  morning  or  Wednesday.  In  giving  my  evidence  before  the  commit- 
tee, I  think  I  said  that  it  was  six  days  [)efore  I  returned,  but  on  getting  home^ 
I  found  by  my  papers  that  I  was  back  in  three  days,  1  then  asked  him  to  be 
counsel  in  the  case.  After  going  to  Mr.  Day  about  it,  1  found  it  was  going* 
to  give  me  trouble.  Gen.  Hubbell  said  he  could  not  hear  a  single  word  about 
being  counsel,  because  he  had  just  been  elected  jud^e.  The  first  time  1  went  U> 
him,  1  did  not  retain  him  as  counsel.  The  fire  took  place  on  Thnrsday,  the  31st 
day  of  August  1  went  in  on  Friday  afternoon,  and  got  there  Saturday.  At  that 
time  1  did  not  know  that  he  had  been  elected  judge. 

Judge  Hubbell  addressed  a  remark  to  the  witness. 

Mr.  Rtah.  If  the  gentleman  will  allow  me  to  examine  the  witness,  I  will 
examine  him.  I  want  nothing  but  facts,  and  I  am  asking  the  witness  for  noth- 
ing but  facts. 

Q.  Did  Judge  Hubbell  at  any  time  refer  you  to  Finch  and  Lynde  as  counsel 
in  that  matter. 

A.  He  recommended  Finch  and  Lynde  the  second  time  I  saw  him. 

Q.  Now,  I  wish  you  would  recollect  and  state  whether  the  first  time  yon  went 
and  saw  Judge  Hubbell.  and  before  you  went  back  to  perfect  your  preliminary- 
proofs,  you  did  not  employ  him  as  your  regular  counsel. 
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A.  I  did  not,  air.  I  migbi  hkr9  aaid  thst  I  nsight  wish  to  retain  bim  ai  a 
lawyer, 

Q  I  wish  yoq  would  recollect,  aboi  and  stute  whether,  at  that  first  interview, 
he  did  not  say  something  to  jou  about  the  probability  of  your  having  difficulty 
in  getting  payment  of  the  policy  of  the  Milwaukee  Mutual  Insurance  Company. 

A.  I  thmk  he  did  say  1  might  have  trouble  on  account  of  Mr.  J>ay. 

^  Did  you  not  then,  Mr.  Smith — I  am  now  trying  to  refresh  your  menaory— 
did  you  not  then  retain  him  as  counsel 

A.  No,  sir.     I  never  retained  him  as  counsel ;  I  might  have  said  something  . 
about  that ;  I  might  want  him. 

Q.  Did  he  draw  the  form  of  proof. 

A.  He  drew  a  copy  for  his  own  office,  and  I  copied  that  for  the  other  office  , 
aliso. 

Q.  Before  the  examining  committee  Inst  winter,  did  you  testify  this — ^  He 
aaid  I  cdhM  get  the  money  of  the  ^Ina  Insurance  Company,  but  he  thought 
I  would  liave  trouble  in  getting  my  pay  of  ihe  Milwaukee  Insurance  Company. 
I  then  employed  him  as  counsel." 

A.  I  might  have  said  that  he  made  the  remark  in  regard  to  the  Milwaukee 
company ;  hut  the  fact  is,  I  was  drawn  \^fore  the  comnsittee  the  next  morning 
after  I  was  subpoenaed,  and  I  had  no  time  for  reflection  as  I  have  had  since,  and 
do  nqw.  I  might  have  made  the  remark  then,  that  1  expected  Mr..  Hubbell 
would  attend  to  it.  He  made  no  reply  that  I  remember  of,  when  I  said  I 
ahould  expect  him  to  attend  to  it 

Q.  When  you  first  went  to  Judge  Hubbell,  did  you  show  him  the  policy  of 
the  Milwaukee  Mutual  Insurance  Company,  and  the  endorsement  on  it. 

A*  I  think  it  is  very  likely  I  did.  I  had  them  both  with  me*  I  had  all  the 
papers  tied  up  together.  1  showed  him  the  endorsement.  He  had  the  policy 
along  with  the  policy  of  his  own  office.  The  renewal  was  endorsed  upon  the 
policy  in  such  a  way,  that  1  had  a  doubt  about  ever  recovering  a  cent  from  the 
Milwaukee  company. 

Q.  Having  shown  the  policy  and  endorsement  at  that  time,  did  you  consult 
him  or  did  he  advise  you,  with  regard  to  the  liability  of  the  Milwaukee  com- 
pany?    A.  No,  sir. 

Q.  Were  you  present  at  the  trial  of  that  cause^  when  it  was  tried  in  the  Cir- 
auil  Court  of  Milwaukee  county !    A.  I  was. 

Q.  Who  presided  ?     A.  Judge  Hubbell. 

Cross  Exammaii4m, — Q.  Will  you  state  whether  you  transacted  the  busi- 
ness for  your  brother,  in  relation  to  the  policy  of  the  Milwaukee  Insurance 
Company ! 

A.  I  transacted  the  business  for  hira  as  far  as  calling  upon  the  two  Compa- 
nies for  settlement  was  concerned.  When  writing  to  my  brother,  I  said  to  him 
that  he  had  better  employ  Finch  h  Lynde.  They  were  instructed  to  commenoe 
a  suit,  if  the  policy  was  not  paid  in  ninety  days.  I  did  not  procure  the  policy ; 
It  was  procured  by  Mr.  Snow,  a  partner  of  mine. 

Q.  Was  there  an  increase  upon  the  policy  pi  the  Milwaukee  Mutual  f 

A.  There  was  no  increase  upon  the  Milwaukee  policy.  . 

Q.  Was  there  upon  the  other?    A.  Yes,  sir. 

Q.  Was  the  policy  of  the  ^tna  company  increased  after  the  isaae  of  the. 
policy  by  the  Milwaukee  company  ? 
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A.  I  tdink  tbe  polrcj  vi^  iffiiKd  by  the  MHWaakee  cornpatiy  two  yean  pre* 
yious  to  the  burning.  The  endorsemeDt  was  put  on  in  1847.  On  tbe  10th  dny 
of  July,  I  had  a  poHey  run  out  in  the  Haitford  companyf  of  twenty*five  htm- 
dred.  I  went  into  Milwaukee  to  eet  it  renewed,  but  Mr.  Baker  refused  to 
ren^w  it  I  then  went  to  Judge  Hubbeli  to  get  an  extra  insurance,  making  in 
all  three  thousand  dollars. 

Q.  On  that  occasion  did  you  present  to  the  Judge  your  policy  of  the  Wl" 
waukee  Mutual,  before  he  took  the  additional  risk.  Did  he  take  any  mekno- 
rand  urn  of  the  policy. 

A.  I  cannot  remember  that  he  did.  It  was  laid  before  him,  that  he  might 
aee  what  the  insurance  was  upon  the  mill,  besides  the  fifteen  hundred  in  his  otrn 
office.     Then  I  went  and  had  the  additional  risk  endorsed  upon  the  policy. 

Q.  Did  you  ever  pay  any  thing  to  Judge  Hubbell  as  counsel  in  that  cause? 

A.  No,  sir) 

Q.  T  wish  you  would  state  to  the  Court  whether  yon  ev«r  did  anythitig  mora 
towards  retaining  Judge  Hubbell  in  that  matter,  than  in  saying  that  you  mnght 
wish  his  servicesf 

A.  I  never  went  any  further  than  that. 

Q.  Was  that  remark  made  by  yon  to  him  at  a  conversation  in  relatioli  to 
the  clairn  agamst  the  ^tna  company. 

A.  No,  it  was  in  relation  to  my  claim  against  the  Milwaukee  company* 

Q.  In  your  first  interview,  you  sriy  no  remark  was  made. 

A.  I  made  that  remark  at  the  first  interview. 

Q.  Now,  was  not  that  when  talking  about  the  claim  against  the  ^tna  com* 
pany. 

A.  There  was  no  conversation  about  the  Milwaukee  company  at  the  first  time. 
I  never  liked  the  endorsement  that  Day  got  put  upon  my  policy ;  it  was  done 
in  a  hurry,  and  I  did  not  examine  it  sufficiently  at  the  time. 

Mr.  KsBNAV  recalled,  and  produced  the  records  and  papers  in  the  suit  of 
Andrew  Smith  vs.  the  Milwaukee  Mutual  Insurance  Company. 

(The  papers  were  read  to  the  Court.) 

Arthur  McArthur  was  called,  sworn,  and  examined  upon  the  first  specifi- 
cation of  article  five. 

Witness.  I  reside  in  Milwankee;  ray  profession  is  attorney  at  law.  I  recollect 
the  Huit  of  James  McBride  vs.  Comstock  and  others.  I  was  attorney  for  the- 
plaintiff  in  that  suit. 

Q.  Were  you  present  in"  court  when  an  order  was  made  by  the  Circuit  Court 
of  Milwaukee  county  to  sell  property  in  that  suit,  noticed  as  penshable  property. 

A.  I  was. 

Qt  What  took  place,  orally  in  court,  at  the  time  the  order  was  made. 

A.  The  motion  was  made  in  open  court,  and  Judge  Hubbell  thought  the 
afiSdavit  was  rather  imperfect.  It  was  amended  and  sworn  to  on  the  spot,  and 
a  motion  was  made  and  granted  upon  the  amended  affidavit. 

Q,  Was  there  any  thing  said  as  to  the  money  being  paid  into  court. 

Mr.  Knowltow.    Do  you  propose  to  prove  the  order. 

Mr.  Ryak.     No,  sir;  the. order  is  proved  by  the  record,  already.  ' 

Q.  What  conversation  took  place  as  to  where  the  proceeds  of  that  sale  w6re 
to  be  deposited  or  paid. 

A.  Nothing  at  that  time,  only  that  which  is  contained  i&  ihe  order. 


Q.  Wm  there  any  ikwg  iaid  afterwaids  in  regard  to  where  the  ffioney  tiboald 
go! 

A.  Some  time  after  the  eale  of  the  property  by  the  shenfl^  and  the  HKmey  had 
been  realized,  I  meotioQed  to  Judge  Hubbell  that  I  wished  to  obtain  an  order 
in  tha^  causes  to  pay  ifae  money  into  Court;  and  that  ihere  were  some  consid- 
erable fees  coming  to  the  sheriff,  which  I  wished  paid  out  of  the  proceeds  of  the 
aala.  He  then  said  that  I  could  make  a  motion,  I  think  at  a  special  term  which 
he  was  about  to  hold,  and  that  as  be  was  the  Court,  I  could  have  the  mosey 
paid  to  him,  or  be  would  receive  it,  to  which  I  gave  some  reply  assenting.  I 
was  present  when  he  received  the  check  for  the  amount  from  the  sheriff.  The 
check  was  upon  MitcheU^s  bank,  I  think. 

Q.  Did  you,  as  plaintiff  *s  attorney,  at  any  time  reeeive  that  money  ? 

A.  I  did. 

Q.  At  what  time  in  the  progress  of  the  suiti 

A.  There  was  a  stipulation  entered  into  in  the  case  to  discontinue,  and  to 
have  the  money  paid  to  the  plaintiff's  attorney*  which  vfsa  myself.  1  entered 
into  that  specuLation,  which  was  the  basis  for  an  order,  which  was  entered  into 
at  the  same  time,  directing  the  money  to  be  paid  to  me.  That,  I  thiok,  was  on 
Saturday,  aud  I  received  the  check  in  the  eaj-ly  part  of  the  following  week. 

Q.  Is  that  the  stipulation  of  which  you  speak  ?  (showing  a  paper  dated  De* 
cember  6,  1852.)  *  A.  It  is. 

Cro99  ExcumncUion,'^Q,  At  the  time  this  conversation  transpired  between 
you  and  Judge  Hubbell  in  relation  to  paying  the  money  over  to  the  sheriff  I 
'wish,  you  to  recollect  and  state  whether  the  Court  was  about  to,  or  had  adjourned  ? 

A.  I  think  it  was  at  the  end  of  the  general  term  in  May. 

Q.  Do  yon  recollect  of  stating  to  Judge  Hubbell,  that  the  sheriff  was  down 
street,  and  the  judgo  then  replied  that  he  could  take  it  down  there,  and  make 
a  reco'pt  as  well  as  in  Court?     A.  Yes,  I  remember  that. 

Q,  Do  you  remember  that  at  the  time  you  were  moving  this  matter,  and 
Judge  Hubbell  made  the  remark  about  the  adjournment  of  Court,  whether  that 
was  not  the  first  time  any  thing  transpired  in  relation  to  his  taking  the  money 
and  receipting  for  it  ? 

A.  The  first  time  was  when  I  mentioned  to  him  that  I  wanted  the  order.  He 
then  remarked  that  be  of  course  would  grant  the  order,  and  that  as  he  was  the 
Court,  he  might  as  well  take  the  money  as  the  Clerk.  That  was  before  I  made 
motion.    I  think  it  was  the  day  folbwing  that  I  moved  for  the  order. 

Q.  Are  you  distinct  in  your  recollection  as  t6  the  time  when  Judge  Hubbell 
said  any  thing  about  taking  the  money?  Was  not  that  after  the  payment  of 
the  moue^by  the  sheriff^  and  did  not  you  reply  that  the  sheriff  was  downstreet, 
and  then  the  judge  remarked  that  he  was  going,  down  street,  and  he  could  re- 
ceipt the.  money  there  ae  well  as  in  Court. 

A.  Yes;  the  first  time  I  mentioned  my  desira  to  have* the  money  pfiid  into 
Court,  and  to  have  an  order  for  that  purpose,  was  in  IWisoonsiQ  sti^eet,  ibont  the 
comer  of  Mason,  and  that  was  the  first  time  the  judge  mentioned  the  subject 
of  tiding  the  money.  Aftdr  the  order  was  obtained,  I  procured  a  certified  copy 
of  it,  to  serve  on  the  sheriff.  Afiter  I  obtained  the  eo|)y  I  think  the  Court  had 
adjourned  finally.  I  told  the  judge  I  wished  that  money  paid,  into  the  Court 
•at  that  time.  I  waa  particularly  anxious  l>ecause  I  wisheil  the  ^erifi'*s  fees  paid 
al  that  tioae,  and  they  were  to  be  dedueted  from  the  proceeds.    I  told  him  the 
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was  down  in  the  dty,  and  he  then  obserred,  he  could  go  down,  and  the 
money  could  be  paid  to  him  there  as  well  as  any  where.  The  judge  had  left  the 
Court  room  and  was  then  on  his  way  down.  I  know  we  were  going  down,  but 
about  the  particular  phraseology  used  I  won^t  be  f^ure.  I  know  the  judge  went 
down  at  my  solicitation,  and  the  sheriff  then  paid  over  to  him,  and  he  receipted 
for  it    I  think  the  receipt  is  on  the  record. 

Q.  Will  you  state  whether  it  was  not  done  at  your  request  and  for  your  ac- 
commodation— I  mean  the  receiving  of  the  money  by  the  judge  from  the  sheriff. 

A.  Well,  inasmuch  as  the  judge  had  previously  intimated  that  he  could  take 
the  money,  it  was  for  my  accommodation  he  did  it  that  afternoon,  notwithstand- 
ing the  adjournment  of  the  Court.  I  had  been  unable  to  attend  to  it  in  the 
course  of  the  day,  before  the  Court  adjourned. 

Q.  After  this  money  was  paid  to  Judge  Hubbell,  was  any  thing  done  in  that 
cause,  either  at  chambers  or  in  Court,  until  you  and  some  other  person  informed 
Judge  Hubbell  that  the  suit  had  been  settled.     A.  No,  sir. 

Q.  Do  you  recollect  informing  Judge  Hubbell  that  the  suit  had  been  setUed. 

A.  I  do.  Judge  Hubbell  told  me  to  prepare  an  order  appropriate  to  the  case ; 
that  he  was  going  to  hold  a  special  term  on  Saturday,  and  that  if  1  would  meat 
him  then  he  would  grant  an  order  and  pay  over  the  money.  1  was  sick  and  de- 
tained at  home  on  Monday ;  1  continued  unwell  on  Tuesday  and  sent  my  young 
man  to  Judge  Hubbell,  and  he  sent  back  the  receipt 

J  ABES  P.  Grevss,  called,  sworn,  and  examined  upon  the  second  specification 
of  article  six. 

Witness.  I  am  acquainted  with  Judge  Hubbell ;  I  recollect  a  judgment  of 
John  Lowry  against  myself  and  Abel  W.  Wright 

Q.  After  the  judgment  had  been  rendeied.  did  you  cause  a  motion  to  be 
made  to  vacate  that  judgment.     A.  I  did. 

Q.  Did  you  at  any  time  before  that  motion  was  made  to  vacate  the  judgment, 
have  any  conversation  with  Judge  Hubbell,  as  to  why  the  judgment  should  be 
vacated.     A.  I  had  a  conversation  with  him  and  others. 

Q.  Will  you  state  when  and  where  that  conversation  occurred. 

A.  Well,  flir,  I  ceuld  not  state  the  day;  it  was  in  September,  I  think,  1851, 
during  the  canvassing  of  the  judicial  election  in  the  second  circuit  I  was  pre- 
sent one  evening  when  there  were  three  or  four  others  present  in  Judge  Hub- 
beirs  room,  in  the  United  States  Hotel.  I  could  not  state  only  substantially  the 
conversation ;  there  were  several  gentlemen  present  giving  their  reasons  why 
they  should  vote  this  way,  or  should  not  vote  that.  I  then  gave  my  reasons  why 
I  should  not  vote  for  Mr.  Finch. 

Q.  What  reasons  did  you  state  ? 

Mr.  Knowlton.     Do  you  think  that  is  necessary. 

Mr.  Rtak.  I  think  it  is  necessary  to  give  the  whole  conversation  here;  I  do 
not  know  how  else  I  am  to  get  at  it 

A.  I  do  not  know  as  I  can  give  the  whole  of  what  I  stated. 

Mr.  Rtav.     Give  what  you  can  remiember. 

A.  I  stated  that  Abel  W.  Wright,  one  of  the  defendants  in  the  suit,  went  to 
New  York,  and  purchased  some  goods,  when  he  came  back  he  called  upon 
nie  to  become  security  for  those  goods;  he  said  that  after  he  purchased  them, 
he  found  that  on  his  return  that  there  were  directions  from  the  Lowries  that 
th^  should  not  be  surrendered  till  sufficient  security  had  been  given.  He  caHed 
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upon  me  as  a  friend  to  become  his  aecuntj.  He  told  me  the  amount  of  pur- 
chase. I  told  him  I  was  not  responsible,  pecuniarlj,  for  that  amount  He 
then  remarked  that  Asahel  Finch,  y^  ha-i  said  to  him  that  he  would  take  me 
as  security.  I  absolutely  declined  for  that  time,  and  said  I  would  see  Mr.  Finch. 
'  I  called  upon  Mr.  Finch,  and  we  had  a  conversation  on  the  subject,  in  which 
I  stated  to  him,  thst  I  was  not  responsible,  and  he  knew  it.  He  then  said 
Wright  was  a  clever  fellow,  and  wanted  him  to  have  the  goods,  and  said — 
**  We  are  really  the  responsible  parties,*'  meaning  Finch  &  Lynde;  **  we  would 
like  to  have  him  have  the  goods  and  the  required  security.*'  The  result  was 
that  I  signed  the  notes  with  Abel  W.  Wright;  they  were  judgment  notes. 
Finch  advised  that  course;  so  that  if  anything  went  wrong,  I  could  take  pos- 
session of  the  goods  at  once.  After  he  went  into  business,  I  found  things  were 
not  going  on  right,  and  I  conversed  with  him  upon  the  subject.  Among  other 
things  1  found  that  he  had  paid  more  than  he  should  have  paid  for  the  goods. 
In  the  groceries  he  could  not  compete;  the  trade  was  very  bad.  The  notes  were 
becoming  due  in  April,  1849,  I  think.  That  was  during  the  winter  of  9848-9, 
if  I  remember  right  When  I  called  on  Mr.  Wright  he  stated  that  he  was 
not  doing  any  thing,  and  he  must  give  up  the  business.  He  wished  to  go  to 
California  in  the  spring,  and  he  must  give  it  up.  I  suggested  to  him  to  see  Mr. 
Finch  and  get  him  to  take  back  the  goods  at  cost;  if  he  would  take  them  back 
that  way  1  wished  to  surrender  them  to  the  agents  of  the  Lowries — that  is,  Finch 
^  Lynde.  He  told  me  he  saw  Mr.  Finch;  I  saw  him  too;  he  said  he  would 
take  back  the  goods  at  cost  price.  This  was  before  the  notes  became  due — I 
think  it  was  in  the  month  of  February  or  March.  Mr.  Wright  g^ve  up  the 
goods,  Mr.  Finch  took  them,  or  at  least  so  he  informed  me  afterwards;  I  was 
not  present  when  it  was  done.  I  had  a  great  deal  of  confidence  then  in  Mr. 
Finch.  The  business  was  rendere  1  up.  I  did  riot  know  any  thing  about  it 
until  some  time  afterwards,  when  I  called  upon  Mr.  Finch  for  an  inventory  of 
the  effects  taken  back,  but  could  get  nothing  from  him,  he  was  always  busy. 
Some  time  in  the  summer  I  got  a  slip  of  paper  from  him,  merely  stating  the 
deficiency — some  ten  or  eleven  hundred  dollars — it  being  much  more  than  I 
thought  or  was  assured  it  would  be.  I  asked  him  if  he  sold  the  goods  at  cost 
price;  he  said  he  could  not  do  it  I  replied  that  he  had  agreed  to  do  it;  he 
said  he  did  not  recollect  agreeing  to  any  such  thing.  I  still  called  for  the  me- 
morandum. I  never  got  it,  and  do  not  think  any  was  ever  made  out.  I  tried 
in  various  ways  to  get  him  to  settle;  ho  toM  me  he  would  write  to  the  Lowries. 
It  ended,  finally,  in  his  doing  nothing  about  it  I  then  consulted  a  lawyer  in 
town  nearly  a  year  afterwords,  and  asked  his  opinion  what  I  had  better  do  in 
the  matter.  He  said  that  I  had  good  grounds  for  having  that  judgment  set 
aside,  but  he  advised  me  not  to  do  it  then,  giving  his  reasons,  which  were  suffi- 
cient to  lead  me  not  to  do  it  at  that  time ;  and  I  had  abandoned  pretty  much 
all  idea  of  prosecuting  it  under  the  circumstances,  at  that  time.  I  stated  that, 
substantially,  to  the  company,  as  my  reason  for  not  voting  for  Mr.  Finch. 

Q.  After  you  had  made  that  statement,  did  Judge  Hubbell  make  any  remark, 
and  what? 

A.  A  number  of  those  present  made  expressions.  I  think  the  remark  of 
Judge  Hubbell  was,  that  it  was  scandalous  treatment,  and  he  wanted  to  know 
if  I  was  going  to  let  it  rest  so.  I  do  not  recollect  exactly,  the  words.  I  re- 
marked that  the  reason  I  had  not  done  any  thing  about  it  was,  that  I  did  not 
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what  lawyers  to  apply  to^  as  tbey  would  ofteB  secretly  f^Tor  one  another.  I  )iad 
Itnown  my  regular  lawyer,  but  I  knew  he  was  favorable  to  Finch. 

Q.  Did  Judge  Hubbell  at  that  time  suggest  to  you  what  course  to  take  ? 

A.  I  think  he  said  that  that  objection  did  not  lie  against  you,  Mr.  Jlyan,  and 
I  believe  he  mentioned  also  Mr.  Watkins. 

Q.  Did  he  tell  you  what  course  t-)  take — not  what  lawyer— to  right  yourself! 

A.  I  do  not  recollect  that  he  advised  any  thing  more  than  that.  He  mij^t 
have  said  that  if  those  facts  were  true,  the  judgment  ought  to  be  vacated. 

Q.  Did  he  say  that  positively  ? 

A.  I  would  not  be  positive,  but  I  have  an  impression  of  that  kind  now. 

Q.  Was  it  afler  that  conversation  that  you  caused  the  motion  to  be  made? 

A.  It  was  a  very  few  days  after. 

Q,  For  what  purpose  did  Judge  Hubbell  suggest  Hr.  Watkins*  name  and 
jny  own  to  you  I 

A.  I  took  it  to  be  that  you  would  not  favor  Finch,  as  a  brother  lawyer. 

Q:  Yes,  but  for  what  purpose  did  he  mention  my  name  at  all — what  were 
we  to  do? 

A.  Why,  that  I  could  consult  with  you  and  see  if  you  could  take  hold  of 
the  suit. 

Q.  Was  it  not  understood  between  you  and  the  other  persons  present  that 
you  were  to  come  to  Watkins  and  myself,  to  get  us  to  make  a  motion  ? 

A.  It  was  not  understood  any  thing  about  it. 

Mr.  Kkowlton.  Mr.  Ryan,  you  had  better  inquire  what  did  take  place,  and 
what  Judge  Hubbell  did  say — not  what  was  understood. 

Q.  Dr\  Greves,  will  you  state  for  what  purpose  Judge  Hubbdl  referred  you 
to  myself  and  to  Mr.  V\  atkins  ? 

A.  Well,  I  could  only  .infer  that  .purpose.  That  was  the  remark  he  made, 
that  the  objection  I  raised  did  not  lie  against  you  two. 

Q.  Was  that  said  in  connection  with  the  advice  which  Qen.  See  had  given 
'  you? 

A.  I  do  not  recollect  that  Gen.  See  gave  that  as  a  reason.  He  gave  another 
reason. 

Q.  Was  it  said  in  connection  with  your  own  remark,  that  you  ifeaced  any 
lawyer  you  might  employ  would  favor  Mr.  Finch? 

A.  It  was,  and  followed  very  soon  after. 

Cross  Examination — Q.  Do  yoa  remember  whom  those^  gentlemen  were 
who  were  present  at  that  conversation. 

A.  I  cannot  remember.  I  had  been  in  two  or  three  times'before;  there  were 
generally  three  or  four  in  the  room.  I  do  not  recollect  whether  Ool.  Walker 
was  there. 

Q.  Did  this  conversation  transpire  openly  and  above  board. 

A.  It  did.  It  was  a  sort  of  political  conversation.  The  meeting  was  purely 
accidental.  I  had  no  thought  of  meeting  those  who  were  present,  or  stating  any 
thing  upon  the  subject,  but  they  were  conversing  about  the  election,  and  I  pade 
my  statement  as  a  pblftical  reason  for  not  voting  for  Mr.  Finch. 

Q.  A  good  many  hard  things  had  been  said  on  both  sides,  had  .there  not? 

A.  Tes,  sir,  at  that  sitting  there  were  many  hard  things  said ;  they  were 
lecounting  the  stories  afloat  about  the  candidates.  I  stated  my  relation  in  that 
connection. — After  narrating  the  facts,  the  judge  Baldy  if  I  related  what  was 
true,  it  was  scandalous. 


161 

Q.  Was  that  applicable  to  the  judgment,  or  to  tLe  conduct  of  Mr.  Finch! 

Aa  It  will  to  tbc.ooaduct  of  Un  Ftiicb*  After  that  I  thstikihe  said,  if  Aha 
facta  wcfeimfirl  ougfattDot  to  rest  uader:it-^tbat  he.viouldi  niot  rest uvderJlO 
It  WB8  a  genenil:ex)»rani&h,  X  know,  and  othert  said  ;it  >  waB.soBiidaioo&. 

Q,  Might  it  Bot  ha(re^been  soine  other  person  who  suggeateid  the  propnety 
of  meving  to  ^w  that  judgment -s^t  aside? 

A^  It  migiit  have  beeiv  1  iaiuiot  recollect  There  vae  aone  coni^natbD  about 
moving  to  set  it  aside,  but  1  cannot  recollect  wliat  parties  said  about  it* 

Q.  Wiii:  joik  atateioottr  whether  the-jiffidat'it  waa  diswv  by  Mr.  Rvan.    . 

A.  Ik>waaft8ir».        '        '       .       !  • 

Q.  Was  Mr.  Rjan  preaeot  at  thi».eon%^rsation  at  Judge  HbbbeO^s.  r 

A.  He  wad  not. ;  . 

Q»  .Yott  w«ffe  frequently  la  eottTeramg  with  Judge.  HabbeD  about  the  political 
pro^)ects  of  that  campaign. 

jL  Yel,  sir.  Not  as  freqnentiy  a»  others  bat  I  was  in  A  mittibiert)f  times.'    : 

Andrew  £v  fiucoRft  wa»  oailedv  swocn,'  and  examtoed-  on  the:  third  specific 
catk>o  of  article  six. 

Q.'  Mr.  Eiiaore,  when&  do'you  reeidis  f 

A.  I  reside  in  Mukwanago.  Waukei»ha  county. 

Q.  Do  you  know  Judge  Hubbell  ?     A.I  have  seen  him. 

Q.  Do  you  know  Burr  S.  Craft  f     A.  flare  seen  hirri,  also: 

(^  Do  you  recoHeci  a  suit:in  which  Burr  S.  ^  raft  prosecuted  hi^  wife.' for 
diraroe  in  the  Waukesha  county  circuit  court?     A.  I  do.  . 

Q.  Do  you  recollect  of  having  a  conversation  with  Judge  Hubbell,  prior  to 
that  suit,  ofi  the  subject  of  Craft  and  his  wife?     A  I  do. 

Q.  Will  you  state  when  and  where  it  was? 

A.  It  was  in  March,  1852,  at  the  house  of  Peter  G.  Jones,  in. Waukesha^ 

Q.  Will  you  now  state  what  that  conversation  was,  how  it  came  abont}  snid 
all  about  it»  stating  it  as  nearly  as  you  can,  from  beginning  toend  ?- 

A«  Mn  Graft  wes  about  going  to  California.    I  had  a  general  power  of 
attorney  to  tvaosacl  his  business     Most  of  his  property  was  beld  in  my  nani6*i 
There  was  a  bill  wbi^h.had  been  fileil  in  the  Milwaukee  Circuit  Court,  tbfore*: 
cleee  on  f^ome  lands,  upon  which  I  had  a  claim,  althotigh  belonging  to  Graft.' 
A  dfecree  had  been  maile  in  the  case.    I  think  the  lots  were  sold  add  bid  off- 
by  Mjr*  Mitchell.   It  had  beea  arranged  between  Mr.  Arnold  and  myseli^  that  if - 
I  would  noake  no  defence,.!  should  have  h  deed  of  one  of  those  lots  .wbeaever- 
they  were  aold. ,   I  called, at  Mr.  Arnold's  room  one  day  to  inquire  ab^ut  ikrhen  . 
I  was  to  have  that  deed ;  while  there  I  think  Judge  Hubbell  came  iu'  and  asked  • 
for  a  cigar;  he  inquired;  of  ti)e:   ''Is  Mr.  Craft  going  to  California  T  or  some* ' 
thing  of  that  kind,  and  what'waa  the  cause  of.  bis  croing.*  I  said  he  had  difficulty  * 
with,  hie  wi^«  and  jbad  cobduded  to  go  .to  CuliJTomia^/to  geti  away  from  her* ' 
Mr.  Arnold,'  Judgi^  Hubbell,  and.  myself,  had  a  general  con  venation  ;about  tbe^*^ 
mattarjin  wUoh  I  gave  a  somewhat  det^lcd  statement  of  hisdiffieultie^  wftk 
hia  wt^B.    I  aoentioned  that  Cmfi  had  tried  to  get  a  divorce  from  Judge Slow<v  i 
and  failed;  abe  .m«s  then  the  applicant;  I  tliink  Judge. HubbQll  said' that  O^&u 
did  not  make  the  right  appliMk>fl,  .or  eomething  of  tbuK  kiudt:  or  he  would  ' 
have  obtained  tbejdiyorco.  J  tbiak  Istated'what  wtiie  Craf|VgfoutidsftW'tlaiii>*.*. 
ing  the  dii'orce. 

Q.  What  M  yp«  to  stAie'to  Judge  Hubbdl,  CnA*a:gr»uiidsrf  ^ 

21.  .      ]     ..  •.  .  .  1  •-.'•-     '  vi!> 
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:.  Aii  I  tbiokt  in  tliie  firrt  pkoe,  that  Judge- Hubbell  remnrked,  ^hat^heAraa 
friendlj.to  Orh%  tfaAt  Uiey  were  Odd  Felbws  tci^ther,  and  that  he  wwaerrjr 
he  was  going  to  Cftlifornia.  I  repeated  the  trouhie  between  them  aa  being  the 
caraae'of  hb^gbtngio  CaUfomia.  1  told  him  all  I  kne#  of  the  case,  as  I  under- 
stood  it.  I  think  he  said  then,  if  the  statement  I  made  was  •correct,  there 
%onId  'foe  no  ^fRculty  about  obtahiiog  a  divorce.  I  think  he  aaid  that,:  oil  some- 
thing equivalent  to  it.  '       > 

Q.  Did  he.make  any  statement  or  snggestion  to  jcn  about  empioying  eounael. 

A.  I  think  he  said,  if  he  had  employed  Mr.  Arnold,  he  could  have  obtained 
a  divorca    Mr.  Arnold  was  present  dnriog  the  conversation. 

Q,  Did  you  Uike  any  action  in  the  matter  growing  out  of  that^conversation. 

.A*  After  I  got  home»  I  said  to  Craft,  ^I  wish  you  had  been  with  ml^  at 
\^'aukesha."  I  told  him  I  had  had  a  conversation  with  Judge  Hubbeii,  and 
aAerwnrda  with  Mr,  Arnold  on  the  subject  of  his  divorc&  I  told  him  1  thought 
ke  could  obtain  a  divorce. — He  said  ha  would  go  up  and  see  about  it.  1  Cold 
him  I  thought  it  hardly  worth  while  to  go, 

Q.  Was  the  bill  afterwards  filed  for  divorce.    A.  There*  was  a  bill  filed* 

Q.  Did  Craft  in  fact  go  to.  California ? 

A.  He  did,  soon  after  the  bill  was  filed. 

Q.  Who  acted  for  Craft  in  obtaining  testimony?  -    .. 
'   A.  I  did^  Mr.  Arnold  was  his  attorney.    The  testimony  was  taken  by  d^po* 
aiticn,  and  I  acted  in  the  taking  of  it  for  Craft,  with  the  assistance  of  attom^s. 

Q.  After  that  testimony  was  taken,  did  you  go  with  the  testimony  to'slee 
Judge  Hubbell  ?     A.  I  did. 

Q.  Will  you  state  when  and  where  ? 

A.  When  I  went  to  Applcton  to  take  testimony,  the  main  witness  was  ab- 
seat.— *0n  my  return  I  asked  the  clerk  of  the  court  if  he  could  not  open  that 
testimony,  so  that  I  could  submit  it  to  some  one  to  find  out  whether  it  was 
niffieient  He  said  the  Judge  could  do  it,  and  no  doubt,  if  I  could  take  it  to 
him,  he  wcyold  open  it.  The  first  time  I  had  business  down  to  Milwaukee,  I 
took  the  testimony  witli  me,  still  sealed.  I  saw  Judge  Hubbell  at  the  United 
States  Hotel,  immediately  after  dinner;  he  invited  me  into  his  room;  I  went, 
saw  Mrs.  Hubbell — ^it  wafi  soon  after  his  marriage-^we  had  some  general  con- 
veisation,  and  then  I  introduced  the  subject.  I  handed  Judge  Hubbell  the 
papers  and  told  him  there  was  some  testimony  which  I  had  not  yet  obtained, 
and  that'i  did  not  want  to  go  up  there  again  to  get  it,  if  what  I  bad  was  suffi- 
cient He  took  the  testimony  and  said  in  a  playful  manner,  that  he  would  let 
his  wi^  be  judge,  and  that  he  thought  she  wouM  be  a  hard  judge  because  the 
application  was  from  a  man.  I  think  he  read  the  testimony  entirely  through. 
He  eaid'  the  te^mony  was  pretty  strong,  unopposed,  and  if  there  was  nothing 
against  it,  there  were  grounds  suifiicient  to  grant  a  divorce.  There  was  a  good 
daa(  of  convers'ilion  while  we  were  there.  When  we  were  about  half  through 
the  testimony,  Mn^.  Hubbell  was  for  deciding  the  case.  He  ^afd  she  -would 
make  a  poor  judge,  doeidinff  in  that  way  before  she  was  through  the  testimony. 
She  »eemed  tO'  think  that  Mrs.  Craft  roust  be  a  bad  woman.  The  Judge  kept 
thtf  tetlhnouy  in  h\s  pessesdon.  I  have  never  seen  it  since;  I  may  have  seen 
the  paper  containing  it,  but  never  the  testimony. 

Q.  Were  you  pre^en  t  at  the  Waukesha  circuit  court,  when  the  decree  for  the 
dirorce of  Burr  and  his  wife  was  rendered?     A.  I  waa. 
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Q«  Had  you  any  con verMtion  then  with  Jodsfe  Hfrbbell! 

A*  I  did.  1  called  upon  the  clerk  and  asked  him.  if  thoiie  papen  were  there. 
I  then  asked  Judii^e  Uubbell  where  they  were,  and  he  aaid  they  were  with  some 
other  papers  in  Milwaukee,  but  that  he  would  send  fiwthetn  or  brini;  them  out. 
He  afterwards  went  to  Milwaukee^  and  on  his  retunv  he  said  be  had  them.  I 
then  said — **  Mr.  AmeJd  it  not  herej  I  shall  faa?e  to  send  far  him."  He  eaod 
I  oould  get  some  otlier  lawyer  to  move  a  decree;  which  I  did.  Judge  HubbeU 
presided  at  that  term. 

Q.  Did  you,  after  the  decree,  havd  any  obm^erstftion  with  Judge  Hubbell  in 
relation  to  Graft. 

A.  Yes,  sir.  I  was  at  the  United  States  Hotel  in  Milwaukee,  saw  the  Jndge, 
and  he  invited  me  to  go  to  his  room ;  1  think  I  went  there.  I  will  not  swear 
positively  where  I  met  him,  but  I  think  it  was  at  the  States.  We  talked  about 
Craft  somewhat  I  think  I  met  Arnold  also;  and  the  subject  of  the  deed  I 
was  to  have  was  brought  up.  Judge  Hubbell  and  myself  were  talking  t<^ther, 
alluding  to  the  decree,  and  talking  about  th^  testimony,  Mrs.  Hubbell  being 
present;  and  he  remarked  to  me  to  tell  Crafty  when  he  got  to  California,  to 
send  Mrs.  Hubbell  a  gold. ring. 

Cross  Examination^ — Q.  Will  you  state  to  the  Court  whether  the  remark 
about  the  ring  whs  made  in  a  play&I  manner. 

A.  I  understood  it  in  a  playful  manner. 

Q.  Did  you  suppose  there  was  earnestness  enough  about  it,  to  cause  you  to 
write  to  Craft  to  do  it     A.  No,  sir. 

Q.  At  the  time  you  say  you  got  Judge  Hubbell  to  look  over  this  testimony, 
was  it  for  the  purpose  of  having  it  examined,  in  order  to  avoid  the  necessity 
of  taking  other  testimony,  and  was  that  the  object  of  presenting  it  to  him  then« 

A.  That  was  the  only  object. 

Q.  After  his  reading  of  the  testimony,  did  he  say  that  you  need  not  go  to 
the  trouble  of  going  to  Appleton  again. 

A. .  Yea.  I  think  the  words  he  used  were»  that  if  there  was  no  ndbutting  tes- 
timony, he  would  not  put  me  to  the  trouble  of  going  to  Appleton. 

Q.  Will  you  state  whether,  to  your  knowledge,  there  was,  directly  or  indi- 
rectly, any  money  paid,  or  proposed  to  be  paid,  to  Judge  Hubbell  in  this  di- 
vorce case  of  Craft  vs.  Craft;. 

A*  I  do  not  know  that  there  was.  I  know  of  no  such  thing.  I  have  never 
paid  him  any  thing,  nor  proposed  to  pay  .him. 

Mr.  Knovlton.  I  made  the  inquiry  because  there  was  so  much  outsidd 
talk  about  it 

Direct  Uxamnation  resumed^ — Q.  You  were  asked  by  the  connsel  whether 
any  money  bad  been  paid* .  or -proposed  to  be  paid,  to  Judge  Hubbell,  prior  to 
Craft'%  going  to  Californ*!!;  did  he  state  to  you  any  thing  upon  that  subject. 

A.  He  stated  that  he  agreed  to  give  Arnold  one  hundred  doUare,  and  he  be-* 
]ieved  Arnokl  and  Judge' Hubbell  were  going  to  divide  it 

Mr.  Knowlton.    That  is  what  Ciaft  said.  •  * 

Q.  Who  paM  Mr.  Arnold. 

A.  I  paid  him.    I  gave  him  my  check  for  the  amount  I  agreed  to  pay, 

Q.  An  hundred  dpilan,  .. 

A.  No,  sir.  1  told  him  it  was  not  worth  that,  and  I  wouki  not  pay  it  I'gar6 
hnn  fifty  dollars,  and  thought  it  was  too  much.     Craft  agreed  to  give  him  a 
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hundred  dollara,  and  I  have  no  doubt  Le  would  have  agreed  to  give  him  m 
thousand  if  he  could  not  have  got  the  divorce  otherwise.  The  money  waa  paid 
to  Ara^d  in  a  day  or  two ;  for  I  always  pay  everything  when  I  have  the  money*. 
Craft  waa  gone  to  Califortiia.    I  was  to  pay  all  his  regular  debts. 

Q.  Had  Graft  provided. means  to  pay  Arnold! 

A.  Not  a  cent.  I  have  his  property,  in  my  hands.  His  property  is  all  ia 
my  name,  and  I  am  good  to  pay  any  demand  against  him. 

Q.  Are  you  distinct  in  your  recollection  as  to  Judge  Hubbeirs  remark  about 
his  being  an  Odd  Fellow  ? 

A.  I  have  my  doubts  wheifeher  Judge  Hubell  made  that  remark.  I  know  I 
knew  the  fact  that  Judge  Hubbell  and  Craft  were  Odd  Fellows  together,  and 
gathered  k  from  some  remarks  he  made  in  connection  with  this  subject,  and 
hia  regret  that  Craft  was  going  to  California. 

B.  MjliunbRi  called,  sworn  and  examined  upon  the  first  specification  o(  artido 
seven. 

Witness.     I  reside  in  Milwaukee ;  am  an  attorney  at  law. 

Q.  Do  you  recollect  the  case  of  Baasen  vs.  Anderson,  in  a  matter  of  fore* 
closure?     A.  Yes,  sir;  I  was  solicitor  in  tho  case. 

Q,  You  were  a  claimant  for  Le  Fevre  ?     A.  Yes^  sir. 

Q,  Was  he  one  of  the  defendants  ? 

A.  Yes,  sir.  I  was  present  at  the  sale  of  the  mortgaged  premisea.  Byron 
Kilbourn  became  purchaser. 

Q.  Afler  tho  sale  did  you  have  an  interview  with  Judge  Hubbell  in  regard 
to  confirming  that  sale  ? 

A.  I  did,  at  Mr.  Wall's  house,  where  the  judge  was  boarding.  I  think  it  waa 
the  evening  of  the  day  on  which  the  property  was  sold.  I  told  him  there  had 
been  a  sale  of  mortgaged  premises  that  day  on  foreclosure,  and  that  as  the 
rent  was  some  eight  or  ten  dollars  a  day,  it  was  rather  important  to  get  the  sale 
confirmed  as  soon  as  possible;  and  I  asked  him  if  he  would  hold  a  special  ses- 
sion the  next  morning  and  confirm  the  sale.  I  told  him  when  I  asked  him, 
that  th^re  was  no  objection  by  any  party..  He  said  he  would.  He  asked  me 
th<.n  who  the  parties  in  the  case  were.  I  told  him  that  Mr.  Kilbourn  had  pur- 
chased the  property,  and  that  he  had  held  the  title  before.  Then  be  said  h» 
thought  he  would  not  go.  Then  I  told  him  I  did  not  come  there  for  Kil- 
boura — there  was  another  gentleman,  who  for  reasons  of  my  own,  I  would  not 
name,  and  it  was  for  my  own  interest  and  his  to  have  him  hold  this  term;  but 
he  said  he  thought  he  could  not  do  it,  and  I  came  away. 

Q.  Did  he  assign  any  reason,  or  say  any  thing  about  Mr.  Kilbourn. 

A.  He  said  that  was  the  way  things  went — the  men  who  were  the  most 
anxious  to.  oppose  him,  were  the  first  to  ask  favors;  that  Mr.  Kilbourn  wa» 
always  running  outi  against  the  Jenny  Lind  Cluh;  that  that  was  foolish,  he. 
might  as  well  run  out  against  a  singing  school,  as  as  against  the  Jenny  Lind 
Club.    . 

Q.  Did  Judge  Hubbell  make  any  remark  to  yoii  when  you  stated  to  him 
that  it  would  be  an  advantage  to  you. 

A.  Yes,  sir;  he  said  he  could  not  help  it;  1  ought  not  to  work  for  aueh  a 
man. 

Q.  Who  was  the  person  whose  name  you  told  Judge  Hubbell  yon  did  not 
feel  at  liberty  to  mention.    A.  Amos  Sawyer. 
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Q,  Did  70a  commQnicate  to  Col.  Sawyer,  Judge  Httbleirs  declitiibg  to  ^old 
m  special  term.     A*  1  did. 

^  Q,  Did  yen  learn  tJiat  daj,  in  any  way,  that  Judge  Habbeil  would  h6ld 
«  special  term  tlie  next  day.     A.  1  understood  so  from  Col.  Sawyer. 

Q.  Was  a  special  term,  in  iVkct,  held  Ihe  next  morning. 

A.  The  Court  was  opened,  some  other  business  was  done  that  day,  and  ffhe 
«ale  was  not  confirmed.  The  Court  adjourned  till  the  next  day,  and  1  think 
It  was  not  confirmed  even  the  ineTti  day.  There  was  another  special  term  held 
on  tbft  following  day;-  the  judge  stopped  on  his  way  down  and  1  asked  him 
to  ikold  one  on  the  following  day;  he  did  so,  and  the  report  of  the  sale  was 
^confirmed. 

'Q.  On  j&e  first  occasion' di4  you  have  any  oonrersation  with  him  in  relation 
to  his  refusal  to  hold  a  special  term  to  confirm  the  sale  ? 

A,  We  walked  together  d^^frn^  town  and  he  spoke  of  his  refusal  to  me ;  he  said 
he  did  not  know  at  that  time  for  wlu>m  1  appeared.  1  told  him  1  did  not  feel 
authorized  to  teU  him.  He  said  he  had  no  objection  to  holding  special  terms, 
for  people  who  did  not  take  every  opportunity  to  run  out  against  him ;  and 
«poke  of  Hv.  Kilbbum's  running  out  about  the  Jenny  Lind  Club,  again  in 
about  the  same  terms  as  before.  1  told  hrm  that  1  considered  it  as  a  matter 
of  fkvor  to  myself,  and  that  1  should  not  have  gone  to  him  and  asked  him  to 
bold  a  special  term  for  |Mr.  Kilboum. 

.Q.  What  was  the  connection  of  Col.  Sawyer  With  the  matter. 

A.  Mr.  Sanderson  had  leased  the  mill.  It  was  run  till  this  foreclomire  sale. 
Mr.  Sawyer  wanted  to  get  a  lease  of  the  premise^  and  did  not  want  Mr.  San- 
derson to  know  that  he  was  going  to  get  it.  Mr.  Kilboum  did  not  want  to 
ibdre  any  arrangement  till  the  report  of  sale  was  confirmed.  He  wss  not  a  party 
to  the  suit  He  wanted  to  get  a  lease  and  possession  of  the  mills,  from  Mr.  Kil- 
boum 

Q.  The  conMction  6f  Mr.  Sawyer  is,  that  lie  wanted  to  get  possession  abd 
ffet  a  lease^  you  say;  do  you  know  whether  he  had  the  promise  of  getting  a 
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A.  Mr.  Kilboum  had  told  him,  I  think,  that  he  should  have  the  mill.  I  do 
not  know  when  he  did  gel  possession,  or  when  he  did  get  a  lease,  but  it  was 
shortly  afterwards.  Sanderson  had  possession  of  the  property  under  a  lease, 
which  expired  at  -the  sale*  I  do  not  know  that  he  nad  a  written  lease;  I 
only  know  what  Mr.  Sanderson  told  me  about  it. 

Q.  Had  he  to  pay  by  the  day,  month,  or  by  the  year;  or  had  the  premises 
for  an  indefinite  tiar>e,  for  an  indefinite  sum  in  gmss. 

A.  I  do  not  know  upon  what  terras  he  did  have  them.  It  is  my  impres- 
mon,  from  subsequent  conversation,  as  to  the  writ,  that  Mr.  Sanderson  paid  by 
the  month*  The  oonfifmation  of  the  sale  cut  off  the  right  of  possession  by 
Sandersori,  and^terminated  his  term,  I  think.  Mr.  Sanderson  held  under  a  lease 
from  ^r^  Kilboorn. 

Q.  W^hat  Sanderson  was  tlhat.    A.  The  one  who  hiis  b^en  witness  here. 

Mr.FzNOH  recalled  to  the  second  specifitotion  of  article  seven. 

Q.  Do  yon  recollect  the  pendency  of  an  indictment  against  William  H.  Howe 
for  peijury  in  the  Waiikteha  county  Circuit  court.     A.  Yes,  sir. 

Q.  Were  ybu  at  ihut  eourt  the  term  that  indntment  was  tried. 

A.  I  was  there  when  it  was  called  for  tiial.  I  do  not  know  as  I  'Was  in 
irheo  it  was  on — in  fact  I  know  I  was  not. 
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Q.  Were  jou  at  tbat  term  of  the  court  present  at  any  interview  between  Judgis 
Hubbell  and  HoweV.wife.    A.  I  waa. 

Q.  Will  JOU  stale  to  the  Court  in  detail  how  you  came  to  see  them,  and 
;  vhei^  jou  mw  them,  and  what  took  place,  and  what  convention  upon  .the 
subject. 

A.  Mj  statement  might  involve  some  mattersi  perhaps^  which  would  not  be 
xelevanL  I  arrived  at  Waukedhaon  Monday  afternoon,  about  four  o'clock;  the 
hotel  was  full,  and  I  covld  not  get  a  room.  I  was  desirous  of  filing  some  mo- 
tions at  a  certain  hour  the  next  morrving.  I  went  to  Mr.  HoUiday,  and  asked  if 
I  could  occupy  his  room  to  do  my  writing  in,  and  he  said  I  could  in  about  an 
hour,  or  half  an  hour. '  I  went  to  the  court  house  and  got  my  sattohel,  and 
came  back,  and  be  said — 

Mr.  Aitsroin.  Don^t  tell  what  Mr.  Holliday  said.  He  is  dead,  you  know, 
and  we  don't  want  any  of  bis  conversations. 

.  Witness.    I  cannot  very  well  tell  my  story  without  that.    I  said  in  the  be- 

ginniug  that  my  statement  might  involve  irrelevant  matters.   I  got  the  privilejge 

of  going  to  Mr.  Holliday 'f»  room  to  do  my  writiugt     I  supposed  there  was  no 

one  there.    I  went  thrpugV  the  ball,  opened  the  door,  stepped  in,  and  there  I 

i  8§w  Judge  Hubbell  and  Mrs.  Howe.     There  was  a  bed  in  the  .opposite  corner 

.  of  tJie.  room.     As  I  threw  the  door  open  I  saw  Mrs.  Howe  silting  on  the  bed, 

.  and  J^dge  Hubbell  approaching. the  dopr.  He  requested  me  to  walk  in ;  I  drew 

the  door  to,  and  went  back,  decllDed  to  goin,  and  went  down,  to  the  bar-room. 

Q.  Was  there  any  place  upon  the  .bed  on  which  Mrs.  Howe  was  sitting,  de- 
pressed as  if  some  one  else  had  been  sitting  there. 

A.  It  had  the  appearance,  on  the  left  side^f  her  as  if  some  one  had  been 
.  silting  there.    I  staid  ther^- tbat, night  and  slept  in  the  same  bed* 

Q,  From  what  direction,  was  Judge iHubbell  eomii^  when  you  opened  t^e 
.  door. 

A.  He  was  walking  from  that  side  of  the  room — from  towards  the  bed«  and 
nuat  have  been  coming  ftoiu  the  bed  to  the  door*  1  did  not  see  him  on  the 
bed  at  ail. 

Q.  When  you  entered  the  room  and  saw  Mrs.  Howe,  was  she  self-poasessed 
aiyd  cool>  or  was  $he  agitated  and  confased. 

A.  I  thought  she  appeared  confused,  her  face  was  a  little  suffused. 

Q  Were  there  any  chairs  in  the  room.    A.  Yes,  sir.         • 

Q.  Did  you  afterwards  have  any  conversation  on  the  subject  of  that  inter- 
view with  Judge  Hubl)ell. 

A*  1  did,  Sir,  or  he  had  with  me.   After  this  occurrence,  1  was  in  the  judge^a 
room,  and  there  were  several  other  gentlemen,  members  of  the  bar,  and  among 
.  them  Mr.  Arnold,  A.  D.  Smith,  Mr.  Randall  of  Waukealia,  present,  and  while 
we  were  all  sitting  ihere — all  but  Smith  were  there^— SraiUi  came  in  and  rallied 
the  judge  in  relation  to  his  having  been  with  Mrs.  Howe,  and  as  there  had 
been  a  diSicuIlj}'  between  the  judge  and  myself,  1  ft^lt  as  though  he  might 
have  related  what  1  saw  for  the  purpose  of  getting  up  a  story.   1  waited  till  all 
the  gentlemen  had  It^,  and  then  told  him  that  1  bad  said* nothing  foany  one 
about  it;  he  said  then  it  was  of  no  consequence,  because  nothing- haid  passed 
.   b^ftween  them  in  the  room  at  all  improper;  that  he  had  met  her  bj  appoint- 
ment, and  that  she  had  been  bothering  him  about  the  tpial  of  her  husband 
for  perjury,  and  he  had  agreed  to  meet  her  there  and  talk  wiili  her  aboiit  it*. 
:    Xk^  Court  adjourned  till  3.  o*ck>ck  P.  M.     . 
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Mr.  FiwcH  continuied;  :  •  .  i 

Q.  When  the  adjom^flfiMi  took  place,  had  yoia  stated  the  whole  ^oflTeMalion 
•with  Judge  Hubbdl'of  which  ytm  we*^  testffjing. 

A.  I  do  not  think  of  any  thing' elee,  wr. 

g.  Was  that  hitemiftw  to  which  you  hare  testified,  pteviouB  to  (h^  iiidiot- 
ment  agMuM  Howe.'    A.  It  was,  sir.  '  /        •• 

Crosi  'Examnation,*^Q.  At  the  time  you  speak  of  going  iato  that  room, 
was  Judge  Hubbell  holding  Court  in  Waukenha.  '  ^        ' 

A.  Yes,  ffr ;  it  was  the  -fimt  day  of  t^m.  Judge  HubbeU'  room  was  next  6oor 
to  Mr.  HolhdayV 

Q.  Did  you  go  entirely  into  the  room  before  you  coratneneed  excusing  ybui^ 
self,  afnd  turning  to  go  back ;  or  had  you  opened  the  door  only  enough  t4  see 
who  were  there. 

A.  As  I  threw  the  door  open,  I  stepped  in,  perhaps  one  step,  and  kept  my 
hand  upon  the  knob  of  the  door. 

Q.  Did  Judge  Hubbell  say — •*  Omie  hack,  there  is  nothing  private  here.** 

A.  I  think  he  said  something  like  that.  I  declined  going  bock  upon  thai 
solicitation. 

Qi  After  you  gc^  out  of  the  room,  he  caiiie  to  the  door  and  'insislted  u^Km 
your  coming  in.    A.  Yes,  sir. 

Q.  Aftef  you  went  out,  how  long  was  it  before  you  again  saw  Judge  Hubbell. 

A.  Not  a  great  while  after;  he  oame  down  into  the  bar-room-^it  tnight  kjare 
been  fire,  ten,  or  fifteen  minutes.  :«''.* 

Q.  How  long  was  it  afttef  this  ocfeurrenoe  1^  the  room,  that  Mr.  Holliday  atid 
others  with  you,  commenced  lAlighing  at  Judge  Hubbell  in  relafiOtftte  *his  in^ 
t«rview  with  Mr$.  Howe.     • «  —     •  . 

A.  When  the  Judge  cfime  do^n,  he  stopped  a  few  minnlies  in  the  hiir«'roort| 
and  I  tbfnk  he  itititcS  me  to  go  to  his  room.  I  wanted*  a  room  to  do  sc^e 
writing,  and  he  invited  me  to  step  into  his  room,  saying  I  couW  writfe  tliere^' 
and  I  did.  Whfle- there  writing?,  Mr.  HoHiday  and,  i  think,  Mr.  Arnold  and 
Mr.  Randall  eame  in.  It  was  the  same  evening — it  was  4  oVlt^k  When  I  gei 
into  town.''  It  was  in  the  fall,  I  do  not  remember  which  month ;  at  any  ntte  it 
wi^s  n^rfy  dark  when  I  went  up  to  the  room.  Mr.  Holliday  told  roe  he  would 
see  that  the  room  was  prepared  with  a' candle.   This  was  at  a  Ipttblic  house* 

Q,  Had  you  seen  any  thing  of  Mrs.  Howe  previously  about  the  house.      -^ 

A.  No,  sir;  I  was  not  aware  that  she  was  about. 

Q:  Well,  after  Mr.  Holliday  «nd'  the  ofher  gentlemen  hh  the  room,  yoti 
staid  behind  to  have  a  conversation. 

A.  Yes.  I  wisli  to  be  understood 'as  stopyilTng  to  exculpate  myself  fromafny 
■uspiciou  of  relating  what  I  ww.  Owing'  to  a  vtrtiaBceT  which  had  exifited^I 
was  suspicious  he  wonld  think  I  had  gohe  Tbi'lofw  and'told'the  member*  of 'the 
bar  what  I  had  seen;  so  1  broached  it  myself' to  him,  and 'Said  I  hopei  h^ 
would  not  suppose  I  had  made  that  statement.  .  •* 

Q.  Did  he  tell  you  there  wis  nothing  private. 

A.  I  do  not  wfjjh'to  be  nndefetoo*!  as  stating  definitely'lhe  Ian ^age"  wkich 
Judge  Hubbell  used.  I  give  it  Aceei-ding  to  my  recoflecfion.  Jnilge  Hubbell 
had  some  conversation  with  me  after  the  court  ndjourned  this  morning  ispott^ 

.4  .      ««       •♦••  ■         «•  ...  1  '  ,  .  '.  t       ,  .       '  '  tit. 
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that  point,  and  asked  me  if  I  did  not  recollect  that  it  was  through  his  invitation 
that  I  went  into  the  room;  I  am  inclined  to  think  tlfjU,  it'«(^q|i|tQ'f)o^ible, 
Mqdiaore  than  .probai^le^  tl^Ht  Judge  iiubbell  did  ^UUtio  me,  thjit  Mj,  tioUi^aj 
had  promised  bim  to  go  into  the  room  to  ne^t  l^ar. ./  l^.h^ve  no  recolleti^tloDh^ 
making  that  distinct  statement  to  |ne-7it  is.a  ni^r^  if^M^'  ^^  impfsessipQ.  - 
.;  Q»]lu  jour  direct. oxattiinaiiofi,  you  spoke  of  soi^i^/Converaation  pfi^finj^ be- 
tween you  and  Judge  Hubbell,  in  which  hestat^  that  he  had  madeana^poiAt- 
nept  tp  m«Qt  her.  ther^T-K^an;  you  ^weap  positively,,  that  that  was  the  Jaogi^igd 
used  by  Judge  Hubbell.  •   ,       *       . 

A.  I  cai)fK>t  ^^  positively  tbe.la^gju^ge  Judge  Hubbell.used  to  me;  i^  is  a 
long  time  since;  but  accoriing  to  the  best  of  my  recoIlectioQj  he  stated  U^,  me 
ihathe consented  to  Qieat  her  there.'  > 

^Q«  Uightyoa^Dot  be  mistaken  in  relation  to  th^ — to  his.  meeting  hec.ihere 
pursuant  to  an  arrangement  made  by  IIollidMy. 

•  Jl,  4t  is  quite  po;»dJi>]a  that  I  ra^ght  be  inistaken. 

Q.  I  believe  you  stated  that  something  was  dropped  by  Judge  Hubbell,  t}iat 
this  .wQpia^  had  been. .bothering  him-  aUu^tsome  civil,  suit,  and  that  he  e^uld 
IBot  see  tl^at  bejL'id  done  injustice. 

A.  It  was  this,  near  as  1  can  recollect,  that  Howe,  her  husband,  had  a  civil 
j|uit  in  ^}mh  ;fi  ju^gipe^t  and  verdict  had  boon  repderisd  agaii^st  him;.  ^Iso 
that  Howe  was  indicted  for  perjury,  and  that  Miis.  Howe  had  given  him  a  good 
jtel  of  perplexity,. and  wantlul  to  -see  him  And  Ut]!^  with  bim  about  that  mattei*. 

Q,  Do  you  recollect  hi&eaying  any  thing  about  her  writing  hi/h  leltars. 

A.  No,  sir,  I  do  not  recollect  that.  He  did  not  slat^  that  it  was  l^y  letter^ 
)>fU  th^t  fih^  bothered  and  perj^le4^cd..him,  and  sti^ed  Uiat  he  could  uojbfea  that 
b^  h^4  ^un^itted  any  .error,  but  sbetliought  otherwise.  .  s 

JJirect  Examination  resumed, —  Q.  Was  Mr.  Holiiday  one  of  the  defend- 
|mi*a  attorneys  on  tho  indictment.  A.  Yes,  air,  I  uod^rstood  him  to  b^^ 
.  ;|lr. ,  KnowiiTom.  I  wished  lo  question  Mr.  Fii^eli.  in  relation  to  a  roeatl^er  he 
(e^i^d  to  the  other  day*^Bometlung  upon  the  foreclosure  suit  of  \yilliani:  Y. 
)li|ler,  against  Joseph  0.  Humble,  in  which  you  were  the  solicitor  of  the 
flaintiti^  X  believe.    A.  Yea,  sir. 

Q.  You  also  teatifi^id  about  being  retained  in  the  case  oi  a  promissory  joiete. 
,   A.  Y.es,..air. 

Q.  Up.  to  the  passing  of  th^t  fo:x3closure  decree,  were  you  conscious  of  Judge 
Hubb^elia  interest  in  thex^ase  of. Graham  vs.  Humble. 

A.  I  knew  nothing  about  it  except  what  was  stated  by  Judge  Hubbell  in 
court  All  that  I  undemtood  him  to  sny  was,  that  he  did  not  know  but  that 
he  had  some  interest  in  it,  and  could  not  try  it. 

•  Q., During. that  suif,  did  you  intimate  to  him  that  you  supposed  there  was 
$fliy  iupropiriety  in  trying  it  before  him, 

A.  Tbe  question  never  occurred  to.  n)o  in  the  foreclosure  suit,  at  all  I  took 
my  decree  and. advertised  the  sale.  I  made  Mr.  Qraham  a  party  because  he  waa 
a  judgment  creditor. 

Q.  Did  Mr.  Graham  appear  m  thlit  suit;  or  iwaatbe  hiU  taken  as  confessed  ? 

A.  Itrwaa taken' as. coofes£«ed;. Mr. .Downer .was  the  only  man  who  answered. 

Q.  A^  the  deoryse.of  foreclosing,  wfiseutered,  do  you  recollect  having  anj 
<K)tQv«rsation  .with  Judge  Hubbell  in  r^ation.lpthe  propriety  of  his  endeavoring 
to  try  to  bid  off  the  premises  in  order  to  save  something  upon  this  juJgment? 

A.  I  do  not  recollect  that  the  question  of  propriety  was  raised. 
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Q.'WqIV  did  any  ccm^fwidoiV'OQoup.about  iaWng  ikai  eonm  ? 

A.  A  few  days  before  the  sale,  Judge  Hubbell  called  on  me,  and  wanted  to 
.'kmyvtheamocnitbf  iDy'^dahn  op^QPit,  and  if  theFe/oottld  be  any  time  upon 
it.  I  told  him  there  ooqkl.  not ;  my  client  mnut  hara  fak  money.   He  (hen  aaid 
tometiiing  abcrnt  Uddipg  it  off  lumself. 

Q.  Do  yon  rameniber  .-sdm^  oonvtenatioii  with  Jndga  HnbbeU  aboat  some- 
ibing  neentiar  in  .tbe  mortgage  f 

A.  lidoinotiameraber  ak>iit  that  So  £«r  as  my  Bxperience  goes  of  fore- 
closure, I  always  took  imyt  decrees  at  my  peiii),  and!  supposed  otiver  lawyers 
'^dtbettimo.  I  alwpiiy^  prcBentcdthem  in  open  Couit,  and^had  mj  affidavit  of 
computation  made  up  and  sworn  to  in  open  Oonrty  and  always  understood  that 
I'took'  itiit  my  peril  if  there  .-wss  any  thing  wrong  about  it. 

Mr.  President,  I:wish  io  make  a  very  brief  stateinent  in  relation  to  a  matter 
in  which  I  am  involved  before  thiai  Court;  and  I  shall  make  it  brief.  It  is  in 
lefeortaee  to  an  affidavit  of  J.  P.  Graves,  which  ianmrsng  ikt  papers  of  this  caset 
-and  .'has  been  read  before  this  Oodrt,  and  will  be  read  throughout  this  Unkm. 
-In  that-  affidavit  there  is  a  direct  attackmade  upon  me,  agaiost  which  I  cannot 
-defend  .myself^  nnleds  I  can  do  it  hero.  That  affidavit. purports  to  have  been 
msde  for  the  purpose  of  settiag  aside  a  judgment  entered  up  against  Abel 
W.  Wrightiahd  James  P.  Grevo,  in.  the  Milwaukee  county  Circuit  Court  That 
affidavit  upon  its  face  is  what  a  lawyer  would -gaU  ^fdo  de  ie;  its  parts  are  ia- 
eoaflutent.  with  tbenwel ves,.  and.  destroy  unquestiobably  its  effect  upon  me.  The 
next  day  after  that  affidavit  was  made,  it  was  published,  and  it  served  its  pur- 
poae  in  tnavnling  over,  tlus^^uididal  cmint.  I  ahall . not  take  \ip* the  time  of  this 
Court  to  toakn  a  lengthy  vindication  of  my  priitate  or  professional  character; 
but  I  wish  to  state  here  under  the  solemnities -Of  an  oath,  and  in  the  presence 
of  a  higher  tribunal  than  tbi9,-lbat  that  affidavit  is  false  from  begining  to  end, 
false dn  substanee  and  false, in  fact;  and  I  stated  to  the,  affiant  $i  t.be  time  of  its 
publication,  in  company  with  several  gentlemen,  that  he  was  a  perjured  scoun- 
drel and  he  knew  it^  and  h»  had  not  the  connige  to  resent  the  msutt,  nor  attempt 
toindeomify  himself  by  a  suit  at  law.  With  these  temarks  and  the  profert 
which  the  gentltiiian  made  of  himself  i.n  Court,  I  submit  the  matter — thanking 
this  honoRable  Court  ior  their  indulgence  to  fne  in  making  this  sUiteoMnt,  which 
I  think  was  only  my  due. 

Alexa^kdiA  Cook  was  called,  sworn  and^xamindd  to  tjieaame specification, 

Witneas.    I  reskie  at  Waukesba;  am  an  attorney  at  \iw^ 

Q.  Were  you  in  1851,  distnct  attorney  of  Waiike^ba  county?     A.  I  was. 

Q.  Wete  you  present  at  the  trial  of  William  H.  Howe  in  the  Circuit  Court, 
on  as  indictment  for  perjury ! 

A.  I  was ;  I  prosecuted  that  trial  as  district  attorney. 

Q.  Will. you  state  to  the  Court  ^kat  the  evidence  on  trial  and  ruling  of  the 
Court  w^'upon  the  assignment  in  pepjury  ? 

A.  My  present  impression  is,  that  there  was  no  evidence  upon  that  anbject. 

Q.  Will  you  state  what  evidence  was  offered,  and  what  the  ruling  of  the 
Court  was  upon  it  f 

A.  W^  offered  to  show  by  the  witness  upon  the  stand,  the  same  morning 
that  we  had  shown  what  the  testimony  of  Howe  was,  that  the  note  mentioned 
in  the  indictment  bad  formerly  been  attaohed  to  a  part  of  another  paper,  which 
other  paper  contained  a  contract,  which  question  was  objected  to  on  the  part  of 
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the  defence,  for  the  reason  that  we  did  not  produce  that  other  paper.  The 
ruling  of  tbd  Court  traS)  that  the  evidence  was  BotadnriniUe.'till  il»e  ether' evi- 
dence was  produced. 

Q.  Will  70U  state  how  the  other  papers^  the  note  antl  eontractwABeconMOlttl 
together!     A.  Thej  were  drawn  on  one  piece  of  paper. 

Q.  Was  any  farther  proof  made  on  the  part  of  the  prosecution  on  that  posnt 

A.  I  think  I  stated  to  the  Court  that  we  had  a  duplicate  of  that  coi)tract 
which  we  would  offer  in  proof;  I  will  not  be  positiye  though,  suponithat  poinSt 

Q.  Was  there  any  oi!er  to  show  the  loss  of  the  eontraet,  which-  had  li&dfa  at- 
tached to  the  note?     A.  No,  eir;  that  eould  not  be  dahe.w 

Q.  Were  you  present  in  the  civil  suit  in  which  the  peiju^  was  aUsged  U^hb 
committed  ?     A.  I  was^  but  1  was  not  counsel  in  that  case; ' 

Q.  How  did  the  question  ^of  the  notes  having  been  attached  to  the  oMitratt 
arise  on  the  civil  suit    A.  I  did  not  understand  the  question. 

Mr.  Ryan  read  from  the  indietment  aal  Allows: 

'^The  alleged  peijury  on  that  point  .is^ihat  Howe  was  questioned  ako  as  to 
whether  tliere  was  ever  a  contract  connected  with  the  last  mentioned  note,  fand 
did  then  and  tbere^  on  such  a  day^  dra.,  to^n,  dre^,  swear,  affirm  iaad  give  evi- 
dence, among  other  things  that  he  had  no  knowledge  as  to  whether  there  was 
ever  a  contract  connected  with  a  note  as  aforesaid.'' 

Q,  How  did  the  question  opon  which  that  assignment  of  perjnrjr  is  baaed, 
arise^ upon  the  trial  of  the.  civil  suit? ' 

A.  That  fact  was  admitted  to  be  shown  by  Howe,  the  witaiess-on  the  part  of 
the  plaintiff. 

Q.  I  understand  so  much  by  the  indictment,  but  how  was  (£at  invoived  ]« 
the  civil  suit — whether  that  not^  erer  had  a  contract  attached  to  iti 

A.  It  was  so  set  up  in  the  pleadings. 

Judge  HcBBELL.    I  can  state  that  whole^easej  if  you  desire  it. 

Mr.  Rtak.  I  think  I  can  get  the  testimony  ft-om  the  witness;  at  any*  rate  I 
can  try. 

Q.  How  did  that  note  become  a  material  quistion  on  the  suit? '         -^     ^ 

A.  I  cannot  answer  that  question  from  any  tihtng  I  recollect  of  anything 
that  took  place  in  the  trial  of  that  causei.-  I  can  answer  it  from  what  I  know  of 
the  history  of  the  case,  but  hot  from  any  thing  I  know  as  having  transpired  on 
the  trial  of  that  cause.  ... 

•  Q.  Was  the  eonti^act  which  was  alleged  to  have  been  attached  te -the  note, 
a  contract  which  jwiroffered  as  evidence  of  the  contract  attached  tothe  note — 
were  they  duplicates  of  the  same  contract  ?    A.  Yes<sir.  '      '. 

Q.  And  your  offer  of  proof  was  to  [fvovt  that  a  dufilicate  of  the  contract  wbich 
you  offered  had  been  written  upon  the  same  piece  of  paper  with  the  note  I  •  . 

A.  Yea,  sir.  '    '■ 

Q.  Was  the  effect  of  that  contract  to  qualify  the  note? 

Mr.  Knowltok.    I  think  you  are  not  qualified  to  ^ve  that  by  parole.      "» 

Q.  Was  that  testimony — the  offer  of  the  prosecution-^^-^so  ruled  ont?- 

A.  Yes,  sir.  •   '  '  •      . ' 

M  r.  Ortox  recalled  to  the  seventh  specification  of  article  seven.  ^ 

Q  Do  you  recollect  an  action  for  replevin  in  the  Circuit  Court  of  Milwaukee 
county,  of  Hopkins  v*.  Stevens?  •  .'  .  . 

A.  I  do.  I  was  assistant  counsel  for  the  defendant  with  Judge  Chandlctf  in 
that  case.  1  '  •  * 
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Q«  Do  jQu  rooollect  any  controwrej  id  regard  to  an  admiBsion  of  &ct  by  Sir. 
on  that  trial  f     A.  Yea,  dr. 

Q.  Will  joa  BtatA  all  that  took  place^  from  begioning  to  end,  on  the  subject 
of  that  admiasion  of  faet 

A.  I  cannot  recollect  so  as  to  state  what  the  fact  was  precisely.  I  can  only 
state  what  it  was  concerning.  It  wnh  concerning  the  justness  or  reasonableness 
of  a  hill  of  freight,  charged  by  complainant  as  ware-Kouseman  on  the  pier.  I 
think  the  admission  was,  that  tbe  bill  was  a  reasonable  and  just  bill  of  freight. 
The  admission  was  made  by  Mr.  Watkins,  who  was  the  counsel  or  plaintiiPa 
attorney  in  the  suit  I  do  not  distinctly  recollect  how  the  question  arose  after- 
ifarda,  but  my  impression  is,  that  it  was  by  argument  to  tbe  jury,  that  thi^  fact 
vras  urged  to  the  jury  as  being  in  fact  a  vital  one  to  the  case.  I  think  Judge 
HubbeJl  checked  the  counsel  in  his  argument,  and  questioned  that  any  such  sud- 
miaaion  had  been  made.  I  thought  he  did  not  uoderstand  that  it  had  been 
made.  It  was  still  insisted  on  that  Mr.  Watkins  had  admitted  the  fact  that  the 
bill  was  a  reasonable  one.  Judge  Hubbell  remarked  in  the  same  language,  I 
think,  that  I  now  repeat — *'  I  snail  not  allow  you  to  make  that  admission — If 
yoB  do  yon  will  be  beat.**  Mr.  Watkins  replied — "  I  do  make  it,  and  I  will  run 
the  risk,"  or  somethii^  to  that  effect. 

Cros$  Examinationj^-^Q^  Is  your  recollection  in  relation  to  the  conversation 
that  passed,  and  the  remark  made  by  Judge  Hubbell  distinct. 

A.  Yes,  sir;  as  to  that  remark,  it  is  quite  distinct. 

Q.  Did  he  couple  that  remark  with  any  thing  else. 

A.  I  believe  that  was  about  all  that  was  said. 

Q,  Do  you  remember  that  he  said,  if  he  admitted  that,  he  admitted  away  hia 


A.  I  think  he  used  just  the  lanoruage  I  used.  I  put  it  down  the  same  day, 
and  made  a  memorandum  of  it.  The  fact  stood  as  admitted,  and  was  so  sub- 
mitted to  the  jury. 

Q.  What  was  the  issue  in  that  caf^. 

A.  I  do  not  recollect  I  was  called  into  the  case  after  the  suit  camo  on  for 
trial,  as  an  assistant  simply.  I  am  inclined  to  think  that  there  must  have  been 
some  special  plea,  inasmuch  as  the  defendant  insisted  upon  a  lien  upon  the 
goods  for  frei(?ht,  but  I  do  not  recollect  the  state  of  tbe  pleadings.  The  plain- 
tiff's attorney  uad  admitted  that  the  bill  which  he  had  charged  upon  the  goods, 
was  «  reatonable  bill.  Tbe  defendant  had  made  a  tender  but  not  the  amount  of 
the  bill  charged.  This  action  of  replevin  was  brought  to  recover  certain  goods 
that  had  been  in  charge  of  defendant  as  warehouse-mar,  and  it  was  claimed 
that  a  sufficient  amount  had  been  tendered  to  entitle  him  to  a  delivery  of  the 
goods. 

Q.  Do  you  remember  in  that  case  that  there  was  evidence  in  relation  to  a 
tender  made  by  the  complainant,  either  in  gold  or  silver;  and  were  tbe  facts 
proved  in  relation  to  that  tender. 

A.  I  think  the  evidence  was  something  to  this  effect,  that  the  money  was 
tendered  to  a  son,  clerk  of  Mr.  Stevens.  I  think  the  money  was  taken  and  put 
into  the  drawer,  accompanied  with  the  remark,  either  at  the  time  or  soon  after, 
that  be  would  give  him  credit  upon  hib  bill. 

Q.  Do  yon  remember  that  that  evidence  was  made  by  a  clerk  of  the  defend- 
ant.    A.  Yes,  sir.    The  money  was  put  into  the  drawer,  I  think. 
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•  ■  '  ■ 

Q.  Bo  you  remember  that  the  money  va^  J^id  down  upom  the  cottnter^  ^fiid 
the  clerk  Rci^aped  it.  into  a  drawer  aDd  s^id  he  would  credit  it  uppq  account  It 
Was  iD-sisted,  upon  their  own  admission  upon  the  bill,  that  they  had  admitted 
it  to  be  reasonable  and  just. 

Direct  Iih:amincUion  resumed, — Q.  Yoq  say  you  omitted  to  prove  it,  because 
Mr.  WatkinS)  when  you  proposed  to  prove  it,  admitted  it . 

A.  Yes^  sir,  and  I  urged  it  upon  the  jury  as  a  fact  admittedi  and  it  Weiit  to 
the  jury  as  a  fact  admitted. 

Judge  Chandler  recalled  to  the  same  specificatioD.  : 

Q.  Do  you  recollect  the  replevin  case  of  Hopkins  va.  Stevens*     A.  I  do. 

Q.  What  was  your  professional  connection  with  that  case. 

A.  I  was  attorney  for  the  defendant,  Mr.  Stevens. 

Q.  Will  you  state  whether  there  was  any  CDntroversy,  and  what  it  was, 
durioff  the  progress  of  that  tiial,  in  regard  to  an  admission  of  fact  m*de  by  the 
•  plai  ntiff's  attorney. 

A.  I  do  not  recollect  distinctly,  but  so  far  as  I  do,  it  was  this— there  vaa  a 
witness  who  was  sworn  by  him  to  establish  the  facts  relative  to  t^nery  which 
was  spoken  of  by  the  witneas.  He  introduced  a  clerk  of  Mr.  Stevems,  who  it 
appears  was  the  only  witness  present  except  Mr.  Stevens '  himself,  at  the  time 
the  tenery  was  offered  at  his  ofBce.  He  contradicted,. utterly  and  totally,  the 
statement  of  this  young  man.  He  contradicted  the  statement  which  the  clerk 
of  the  plaintiff  had  made,  in  regard  to  tlie  form  and  manner  of  the  tender 
of  that  money.  In  that  there  was  an  issue  between  the  witnesses  in  fact.  Out  of 
Court,  however,  there  had  been  taken  the  testimony  of  Mr.  Stevens'  son,  who 
at  the  time  of  the  transaction  was  a  clerk  in  his  office,  and  that  testimony  was 
not  read;  but  it  had  been  seen  by  the  attorney  for  Hapkins.  I  stated  that 
evidence  as  a  make  weight  to  overcome  the  evidence  given  by  the  witness  of 
Hopkins.  Upon  the  statement  of  it,  Mr.  Watkins  not  requiring  the  reasoo,  the 
paper  itself  was  not  read,  but  the  statement  I  bad  madse  was  admitted  to  be  a 
hid  so  far  as  Stevens  was  concerned.  The  fact  admitted  by  Mr,  Watkins,  the 
fact  stated  in  that  paper,  went  to  establish  the  correctnena  of  the  biU  wbieh 
.  was  charged  against  the  goods  which  had  been  abipped  from  J'hiiadelpbia  to 
Mr.  Stevens,  and  the  charges  which  he  had  paid  to  the  transporter  to  Milwau  • 
kee,  and  the  storage  of  them,  which  was  alleged  to  iiave  been  some  two  or  three 
years  in  the  ware -house  of  M  r.  Stevens,  that  was  in  the  paper  evidence.  He 
admitted  that  and  whatever  else  there  was  contained  in  it. 

Q.  Did  any  controversy  arise  afterwards  touching  that  admission. 

A.  Yes,  sir.  The  cause  was  summed  up  by  Mr.  Watkins  on  the  one  side, 
and  by  Mr.  Orton  and  myself  upon  the  other.  No  allusion  was  made  by  the 
Judge,  in  his  charge  to  the  jury,  at  all  touching  this  collateral  evidence;  and 
after  the.  Judge  had  closed  his  charge  to  the  jury,  and  was  about  to  sit  down, 
I  reminded  him  nf  the  fact  that  he  had  not  alluded  to  the  fact  of  the  collat- 
eral evidence  of  which  I  have  spoken,  and  I  desired  him  to  do  so,  as  we  thought 
that  that  evidence  had  a  controlling  weight  to  gi\'e  the  balance  of  power  upon 
oar  side.  When  I  made  that  request,  the  Judge  said  he  did  not  understand 
the  admission  as  in  the  terms  I  had  stated  it  I  remarked  that  Mr.  Watkins, 
who  was  attorney  for  the  plaintiff,  was  there,  and  I  would  appeal  to  him  to 
know  if  I  had  stated  the  admission  correctly.  I  then  made  the  request  of  Mr. 
Watkins  to  say  whether  it  was  so  or  not.    The  reply  of  Mr.  Watkins 
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<'I  have  admitted  it  m  jovl  have  stated,  it,,  and  I  do  now  admit  it**  To  wbicli 
the  Judge  replied,  atilT  standing  in  his  place — *^  Mr.  Waticins,  I  cannot  allow 
joQ  to  make  that  admission,  for  if  jou  do  jou  wil]  be  beaten  "  Mr.  Watkins 
th«D  stated — ^^I  have  admitted  it,  and  I  do.  now  admit  it."  The  Judge  tlien 
repNed  again-*-"  If  yon  do,  you  will  be  beaten.'*  Judge  Hubbell  then  resumed 
his  charge  to  the  jury,  the  particulars  of  which  I  am  totally  unable  to  state; 
aod  npn  that  additional  charge,  the  jury  retired,  and  a  verdict  was  found  for 
the  plaintiff  io  the  suit 

Cross  Examination, — Q.  Did  either  party  except  to  the  instruction  of  the 
Court  upon  that  matter,  in  relation  to  the  admission  which  was  contained  in 
that  psper. 

A.  I  stated  that  Mr.  Watkins  did  not  except  to  the  charge  of  Judge  Hub- 
beil;  I  did,  thus  far. 

Q.  Then  after  the  attention  of  the  court  had  been  called  to  it,  how  was  iL 

A.  He  then  went  on  and  made  further  remarks,  but  I  could  not  recall  the 
character  of  those  remarks. 

Q.  That  is  what  I  want  to  get  at — whether  you  or  Mr.  Watkins  took  any  ex- 
ception to  his  charge  to  the  jury. 

A.  Not  to  my  recollection.  I  thought. so,  but  I  did  not  except;  I  had  in- 
stmctions  from  Mr.  Stevens  not  to  do  so. 

Q.  I  wish  to  inquire  whether  either  of  you  moved  the  court  for  a  new  trial, 
for  any  cause  soever. 

A.  Mr.  Watkins  did  not  desire  a.  new  trial,  he  had  a  verdict. 

Mr.  Arnold.     Well,  I  have  known  verdicts  where  a  new  trial  was  desirable. 

Q.  Was  this  admission,  in  this  paper,  made  to  the  jury  by  yourselves,  or  waa 
it  a  subject  matter  of  evidence  before  the  jury  ? 

A  It  was  commented  upon,  if  not  by  Mr.  Orton,  at  least  by  me.  The  evi- 
dence was  stated  and  admitted  by  Mr.  Watkins,  in  the  face  of  the  jury  and  in 
the  presence  of  the  Court,  but  no  question  was  raised  to  the  Court  at  the  time, 
I  am  not  certain  that  it  was  read,  but' the  contents  were  stated,  because  I  held 
^6  paper  in  my  hand,  and  Mr.  Watkins  admitted  that  I  stated  it  correctly,  and 
admitted  the  facts  of  it.     It  was  taken  before  the  proper  officer. 

Direct  Examination  resumed — Q.  Was  the  admission  made  by  Mr.  Wat- 
kins io  open  Court,  and  in  hearing  of  the  Judge. 

A.  It  was  in  open  Court  in  response  to  my  statement,  in  the  presence  of  the 
Coart  and  before  the  jury. 

Q.  Was  it  made  in  a  tone  of  voice  sufficiently  audible. 

A.  It  was  made  in  the  same  way  that  I  would  call  out  evidence  from  a  ^it- 

Q*  State  as  nearly  as  you  can  the  language  of  Mr.  Watkins  when  he  made 
^  admission. 

A.  The  substance  of  it  is,  that  he  admitted  to  be  true,  for  the  purposes  of 
that  trial,  the  evidence  that  was  contained  in  that  deposition,  and  my  statement 
of  it  was  true.  He  did  not  require  it  to  be  read,  but  let  it  pass  for  what  I  had 
"tated  it  to  be. 

0*  Was  the  deposition  of  which  you  speak,  the  deposition  of  George  C. 
Stevens! 

A,  I  think  so,  sir.  (Witness  was  handed  a  paper.)  I  have  no  doubt  that  ia 
««^epo«tion. 


17i  ^ 

Q.  You  have  stated,  ia  answer  to  Mr.  Knowlton,  that  jou  neither  took  an 
exception  to  the  charge  of  the  judge,  nor  roovedfor  a  new  trial — will  jou  state 
whj  jou  did  not  do  either. 

A.  Yes,  I  can  state  the  reason  why  I  did  not  The  reason  was  this — Mr. 
Stevens  had  been  long  out  of  health,  and  was  about  to  leave  Milwaukee  to  go 
to  Long  Island ;  at  this  time  he  was  gone  from  home,  and  previous  to  going 
there  was  this  suit  and  another  in  which  he  was  a  party,  and  talking  with  him 
about  this  suit,  whieh  I  knew  would  come  on  previous  to  his  probable  return, 
be  liad  given  me  instructions.  I  asked  him  in  case  it  should  go  against  himi 
what  course  I  should  pursue.  He  stated  that  he  was  going  away ;  he  did  not 
think  he  should  live  long,  and  he  did  not  wish  any  annoyance  to  be  left  behind 
him.  He  approved  of  my  course,  and  on  his  return  decided  not  to  take  any 
Btep  to  restore  the  cause  to  a  farther  inquiry. 

Mr.  Knowltok.  Did  he  give  you  any  direction  before  he  left  to  take  no  ex- 
ceptions to  any  ruling  in  Court  or  whatever  way  it  resulted,  to  merely  let  it  go. 

A.  That  was  the  substance  of  it,  as  he  did  not  want  any  annoyance,  and  that 
18  mainly  the  reason  why  I  took  no  exceptions.  I  could  have  moved  for  a  new 
trial  upon  a  separate  procedure.  I  was  not  prepared  to  say  that  there  was  not 
any  good  and  valid  ground  for  taking  exceptions.  I  do  not  think  a  question 
arose  from  which  I  could  have  taken  exceptions,  except  the  occurrence  of  which 
I  have  spoken ;  and  in  reference  to  that,  it  being  rather  novel,  I  was  somewhat 
at  a  loss;  but  I  had  no  intention  of  taking  any  exceptions  under  the  general  in- 
Btruction  Mr.  Stevens  had  given  roe. 

Senator  Dunk.  Did  the  Court  positively  exclude  from  the  consideration  of 
the  jury,  the  admission  of  facts  made  by  the  attorney,  Mr.  Walkins. 

A.  I  am  not  aware  but  that  in  the  subsequent  charge  to  the  jury  he  may 
have  said  something  of  it,  but  I  have  not  a  recollection,  if  he  did,  what  it  was 
that  he  said.  I  am  not  entirely  certain,  when  I  called  upon  him  to  remind  him 
that  he  had  not  referred  to  the  paper  evidence,  that  he  wti%  through  with  his 
charge,  but  I  supposed  he  was.  He  did  subsequently  to  that,  continue  to 
charge  the  jury.  It  was  upon  the  supposition  that  he  was  through,  that  I  re- 
minded hira  of  the  omission,  or  I  should  not  have  interrupted  him.  I  am 
nnable  to  say  from  reflection  now,  whether  in  the  subsequent  charge,  that  topic 
was  referred  to  or  not — it  might  have  been,  and  it  might  not  have  been.  It 
was  a  matter  which  created  in  my  mind  a  little  confusion,  a  little  solicitude, 
and  I  was  not  so  attentive  to  the  subsequent  remarks  of  the  Judge,  as  to  re- 
member their  import 

Senator  Wake  ley.  Was  any  evidence,  except  the  deposition,  given  as  to 
whether  the  charges  were  reasonable  or  unreasonable. 

A.  There  was,  as  I  stated  before,  but  I  could  not  tell  the  name  of  the 
witpess;  he  was  a  clerk,  and  for  a  long  time  before  and  afterwards  was  his  clerk. 
The  clerk  of  Mr.  Hopkins  was  sworn,  and  the  clerk  of  Mr.  Stevens.  Xhis  clerk 
corroborated  the  evidence  made  in  this  deposition,  of  the  justness  of  the  charges 
made  against  these  goods. 

Mr.  Rtan  read  the  declaration  of  the  case  in  reference  to  the  unjuat  detention 
of  the  goods. 

Jasov  Dowvxr  recalled  to  the  fourth  specification  of  article  seven. 

Q,  In  the  suit  of  which  a  transcript  has  been  read,  Barker  vs.  Pratl^  were 
yon  the  plaintiff's  attorney?    A.  I  was. 
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Q.  Had  yoa  aHy  notice  of  a  motion  to  stay  the  eieeution  on  the  judgment 
rendevfrd  40  that  caael 

.A^  Itfaad,  no  formal  noiioe,  hut  at  the  time  the  rooiion  wa»  entered,  theta 
was  a  question  about  rendering  the  execution. — When  that  ease  came  on  for 
trial,  libera -was  an  attempt  to  g^t  in  adme'defeno^^a  transcript  in  the  record 
from  Vermont,,  and  another  transcript  on  the  part  of  the  defendant  The  latter 
vaa  falter  than*  tlmt  6q  the  part  of  this  reooid,and  it  was  contended  on  the  part 
of  the  defease,,  that  there  waa  some  miatake  upon  (he  record.  It  was  dated 
1835,  when  it  should  have  been  1B45,  and  there  was  some  attempt  to  go  into 
a  defence  of  th«t  kind  to  inspect  the  reeord  and  show  something  wrong.  I 
remarked  that  if  it  so  appeared,  the  coiurt  of  Vermont  had  juri^iction^  and 
eould,  of  comM/ correct  the  error,  and,  afler  some  oonversation,  the  Court  said 
it  would  take' the  papeiiB  keep  them  till  the  next  tierm,  and  look  at  them.  I 
theil  remarked  that  I  saw  nothing  to  justify  such  a  course  as  that;  I  saw  no 
diSerence.  of  nutborities;  there  migbtlbe  no  difference  about  the  judgment  until' 
it  was  set  aside  in  other,  courts.  I  further  showed  that  the  vouchers  were  given 
in  1845  instead  of  1835,  probably  a  mistake  Ui  making  out  the  account;  and 
however  the  errors  might  be  the  Cowt  could  correct  them,  and  there  was  no 
reason  for  <ietiining  the  papers.  The  Court  then  renuuked  if  he*  gave  judgment 
then  he  would  have  to  stej  the  execution.  I  remarked  that  I  had  nnich  rather 
have  the  jud^mient  with  the  stay  of  execution,  than  not  to  have  it  at  all.  The 
next  morning  judgment  was  rendered :  the  Judge  remarked  thereupon,  taat  he 
should  have  to  stay  the  execution  for  the  time  the  judgment  was  rendered.  I 
then  remarked  that  I  could  not. 'consent  to  a  stay  of  execution.  I  saw  no  reason 
for  it  I  bad  the.  costs  attached  and  went  home  myself,  but  I  supposed  there 
would  be  a  stay  of  execution. 

Q,  When  did  you  first  hear  of  the  order,  staying  execution  of  the  judgment 

A.  I  cannot  tell.  I  recollect  that  I  was  back  there  that  term.  I  went  home, 
staid  a  dfty  or  two,  and  returi!ied  again.  On  returning,  I  inquired  of  the  clerk 
if  the  order  had  been  entered.  I  think  I  did  not  hear  of  it  until  after  the 
Court  had  adjourned.  I  had  no  notice  served  upon  me  of  a  stay  of  execution, 
or,  at  least,  I  have  no  recollection  that  I  had.  I  am  inclined  to  think  that  there 
was  no  written  motion  in  the  case  to  that  effect. 

Q.  Did  you  have  any  subsequent  conversation  with  Judge  Hubbell  touching 
that  order  staying  execution. 

A..  I  did ;  but  I  cannot  state  the  time  precisely  when ;  it  was  either  the  first 
or  second  day,  I  think,  of  the  next  May  term  of  .th<^  Circuit  Court  of  Milwau- 
kee county,  or  on  a  day  previous  to  that  whpn  the  Court  may  have  held  a 
special  term.  After  the  Court  adjourned,  while  going  down  from  the  court 
houee,  I  had  some  conversation  with  the- Judge.  I  inquired  of  him  if  there 
waa  entered  in  the  case  an  order  staying  execution.  He  said  he  did  not  think 
or  know  as  there  was  really  any  good  reason  for  a  stay  of  execution ;  but  that 
he  knew  that  Pratt— or,  perhaps,  he  used  the  phrase^  ^the  Piatle'' — was  hard 
up  and  embarrassed,  and  had  a  larg^  sum  of  money  to  pay  in  the  suit  of 
Ayrop,  and  if  execution  was  drawn  at  that  time  it  might  embarrass  him  more. 
I  then  remarked  that  the  execution  would  have  to  be  stayed  until  the  next 
November  term.  He  stated  that  he  thought  not,  and  that  after  a  delay  of  a 
few  months,  if  there  were  no  proceedings  taken  in  Vermont  to  set  aside  the 
motion  there,  a  motion  might  be  made  at  chambers  to  vacate  the  order  staying 
the  execution. 
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Cross  Examination, — Q.  In  the  converaatioo  that  you  have  juat  alluded  to 
aayour  having  had  With  Judge  Htibbell,  do  yon  nemeailMr  pi  his  remitki^^ 
to  you,  that  there  was  a  doubt  whether  the  record  producbd-ivaB  «safiici«iit  to. 
authorize  a  judgiment;  bati  at  all  eveiit%>a*  Pmtt.faad  a  good  fkrm  ii<wbuldibe 
perfeotly  secure  to  you.  • 

A«  I  do  not  recollect  the  remailp,  that  he  had  j^ny  doubt  about  thrraffioieney 
of  the  record  at  all;  but  be  did  remember,  eitber  at  tbat^i^^urt  or  at  b  aube^'  • 
quentone,  that  he  supposed  the  judgment  wte  secure  by  Ken.  on:  teili^estate^- 
and  that  no  injuiy  would  probably  be  done.    I  suggested  that  tbm  was  ba 
motion  to  be  made  except  in  open  Court    He  said  he  thought  it  ^noghtbd  • 
made  in  vacation  at  cbAaobere;  land  4iiler  a  delay  of  two  or  three  moiKh%  if 
there  were  no  proceed itigs  in  VernK>nt,  then,  on  motion  in  chambers;  it  could  • 
be  set  aside.    1  accordingly  made' such  a  motion  at  ehambera  in  MTlwKukee,.but 
Judge  Mubbell  was  absent  at  the  time,  and  nothing  resulted  fnom  it« 

Q.  Did  you  subsequently  bring  an  action  on  that  judgment  in  the  District  ' 
Court  of  the  United  States  after  the  refusal  to  vacate  thdt  order.     As  I  under* 
stand,  a  motion  was  made  to  vacate  the  order  and  was  overruled.    After  Judg^ 
Hubbell  made  the  order  staying  execution,  did  you  apply  to  the  Supreme 
Court  for  a  mandamus  to  compel  him  to  set  aside  that  order. 

A.  Not  at  that  November  term,  but  the  year  after.  I  drew  an  ohlerBetttng^ 
forth  the  petition  and  served  hrm  with  notice.  It  was  after  the  term  at  Wauk- 
esha had  adjourned.  Soon  after  1  served  him  with  notice  that  I  should  apply  . 
for  a  peremptory  mandamus  on  a  certain  day.  I  Hied  the  petition,  but  the  > 
Judge  thought  there  should  have  been  an  alternate  nMndarous,  and  he  made 
objection  to  its  being  taken  up.  The  Court  to-  k  the  papem,  at  all  events,  and 
I  lefb  the  next  morning;  but.it  does  not  appear  from  the  record  thataay  tbhig- 
was  ever  done.  I  supposed  they  cousidered  the  proceeding  not  exactly  witb 
their  practice.  The  matter  was  submitted  whether  it  was  in  order  to  move  for 
a  peremptory  mandamus.    I  submitted  it  myself. 

Q.  Did  you  present  the  matter  to  the  consideration  of  the  Supreme  CourtI 

A.  I  presented  the  petition.     I  think  I  stated  some  things  about  it  in  the 
notice.    There  was  no  argument  upon  the  question  whether  we  should  have  a 
mandamus;  but  the  q\iestion  was  simply  whether  it  was  in  order  to  apply  (br 
a  peremptory  mandamus,  and  Judge  Hnbbell  said  it  could  not  be  expected  that   - 
he  could  make  his  return  then,  and  intimated  tha^  he  should  want  further  time. 
I  am  not  aware  that  it  has  yet  been  decided  in  the  Supreme*  Court.     I  mor«d   • 
for  a  peremptory  mandamus^  and  I  have  never  moved  the  Supreme  Court  la 
that  matter  since  I  submitted  it.     I  do  not  know  whether  it  was  subsequent  to 
so  submitting  it  or  prior,  that  I  commenced  aetion  in  the  United  States  Court. 
I  brought  it  upon  the  judgment  in  Vermont  and  the  judgment  in  Waukesha. 
The  case  is  stiU  pending.    It  has. been  continued  one  term  upon  the  applieadon 
of  the  defendant.    It  was  continued  last  spring  term.    I  think  it  was  brought 
in  the  June  term.    It  was  continued  as  a  matter  of  course  at  the  June  term, 
because  the  issue  was  formed  20  days  before  the  term,  and  then  in  the  April 
term,  it  was  continued  on-  the  appliositioo  of  the  defendant    It  was  continued 
at  the  last  special  term,  I  think ;  it  waS' brought  in  the  January  term ;  it  was  don*  ' 
tinued  as  a  matter  of  course  «at  the  January  term,  because  the  issue  wastielf  • 
formed  20  days  before  tbeteriti;  and  then  in  April,  it  wal  eontimied  on  th#  > 
apf^icatios  of  the  defendant 
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Q.  Thjen  reeotleet  wWber  nt  the  November  term  of  the  Wauketlia  Gll^iiifc: 
Coiirtt  at  which  Judge  Hubbell  refused  to  set  aside  the  order  to  stay  fikrther 
proceedings  in  thiii  case,  any  evidence  or  afiBdavit  of  any  kind  was  brought  b/ 
yon  to  set  aside  that  order  f 

A.  There  was  an  affidavit.  I  think  that  was  the  affidavit  (Looktug  at  • 
paper.) 

Q.  Who  was  the  owner  of  this  Vermont  judgment,  at  the  time  yo«  com- 
menced action  ufx)n  it  f 

A.  I  do  not  know.  Chester  Baxter  and  Solomon  Downer  were  owners; 
tbey  pai'chased  it  of  Robert  Barker.  I  knowing  of  how  much  they  paid  for 
that  judgment.  I  do  not  know  whether  they  took  it  upon  risks.  I  do  not  kiiow 
whether  it  waa  assigned  without  warranty  as  to  its  validity,  by  the  assignors  to 
the  assignees.  I  know  of  nothing  of  tiie  kind.  The  idea  which  J  had  of  the 
natter  was,  tliat  Barker  had  failed  and  ihat  they  took  the  judgment,  but  of 
that  ]  had  n**  certain  information.  This  Solomon  Downer  was  my  father.  I 
bronglit  this  action  for  hi»  benefit  and  for  Baxter.  At  the  time  I  received  it,  a 
letter  accompanied  it  without  saying  to  whom  it  l>elonged,  simply  wighing  roe 
toowjlect;  subsequently  Baxter  was  here  and  tuld  me  it  belonged  to  them 
jointly. 

Court  adjourned  till  9  o'clock  to-morrow  morning. 

THIRTEENTH  DAY. 

Tuesday,  June  21. 

MORNING   SESSION. 

La  Fayette  Kblloog  recalled  to  specification  ei^ht,  article  seven. 

Witness.  This,  (pre^iiting  a  book  and  papers,)  is  the  book  of  records  in 
the  supreme  court;  and  these  nre  the  ])npers  in  the  ease  of  Hunfjerford  vs. 
Ciwhing.  pending  in  the  circuit  court  of  Dane  county,  and  pending  in  the  su- 
preme cuurt  by  af^penl. 

The  paj»ew  were  admitted.  The  existence  of  the  suit  was  admitted  by  the 
defence. 

A.  Hyatt  Smith  was  called,  sworn  and  examined  on  the  eighth  specification 
of  article  seven. 

Witness.  I  reside  in  Janesville,  Rock  county ;  my  profession  was  formerly 
a  lawyer. 

Q.  Do  you  know  the  case  of  Hungorfonl  vs.  Cusjhing? 

A.  I  do,  sir.  I  was  the  counsel  for  one  or  more  of  the  defendants,  and  I 
belie^'e  drew  the  answer?  as  th^y  are  now  on  file. 

Q.  Do  you  recollect  the  time  when  the  decree  was  made  by  the  circuit  court 
of  Dane  county?     A.  1  do,  sir;  it  was  in  the  month  of  June,  1851. 

Q;  Witt  voii  state  to  the  court  how  that  term  came  to  be  had,  and  as  mucb 
as  you  know  about  the  holding  of  that  oiiurt  arid  the  making  of  that  decree? 

A.  Some  time  in  the  month  of  May  previous,  I  received  a  notice  from  Mr. 
Knapp,  as  one  of  solicitors  for  the  complainant^  that  a  special  term  would  be 
hol«len  at  the  June  or  July  term  in  ^the  supreme  court  in  which  that  cause 
w<mld  be  brought  op.  I  consequently  ?ntonned  my  clients  of  the  feet,  and 
Mr.  Rantottf  and  ^Yr.  Green  came  on  here  to  defend  the  suit.    We  waited  hert 
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m  l^oar  U  I  can'  rdcoliect,  about  a  forttiigJbt  for  the  faeanDg  of  U&e  caeft ;  Both- 
ittg,  however,  was  done  in  the  niatter,  and  fiu&Iiy  Mr.  Rantoul  and  Mr.  Green 
left  for  the  East,  having  received  ioforoiation  that  the  cause  would  not  be 
beard.  I  returned  to  Janesvilleaod  made  preparations  to  leave  for  New  York, 
•  and  OB  the  22d  of  July,  I  receivi^  a  telegraphic  despatch  from  Judge  Hub* 
bell,  saying  that  I  must  return  to  Madison  and  argue  that  case.  I  did  return, 
and  at  that  time  I  found  Mr.  Hungerford,  the  complainant^  here;  when  I  left 
bo  was  not  here.  I  then  endeavored  to  get  the  cause  put  over  to  the  fall  terqn, 
arguing  that  there  would  be  no  time  lost  by  it,  as  the  cause  must  go  to  the 
Supreme  Court ;  but  the  argument  was  insisted  on,  and  during  the  conversetioa 
which  I  had  with  Judge  Uubbcll  on  that  subject,  I  stated  that  it  would  take  a 
week  to  argue  that  case  The  remark  he  made  in  reply,  was,  that  he  would 
not  hear  ao  argument  in  the  case  exceeding  an  hour.  I  remarked  that  X  would 
not  a  gue  the  case,  then  at  all,  and  I  entered  into  stipulation  to  submit  the  case 
without  argument;  and  on  the  25th  of  July,  a  decree  was  made  which  changed 
the  property  in  controversy  from  my  client  to  the  complainant,  Mr.  Hun- 
gerford. 

Q.  Mr.  Smith,  what  time  would  it  reasonably  take  to  read  the  papers  in  that 
cause? 

A.  I  should  thiuk  no  roan,  being  occupied  during  the  ordinary  hours  of 
labor,  could  read  them  through  in  less  than  three  days,  taking  the  bills  and  an- 
swers without  the  proofs. 

Q.  Was  that  special  term  actually  held  during  tbe  session  of  the  Supreme 
Court? 

A.  I  think  it  was ;  my  impression  is  that  it  was  about  the  time  of  the  ad« 
journment. 

Q.  At  the  time  the  special  term  was  held,  I  did  not  know  there  was  a  formal 
term  held.  After  I  made  up  my  mind  that  I  could  not  argue  the  case,  I  signed 
a  stipulation,  which  I  believe  was  placed  on  file.  On  the  same  day  I  left  for 
borne,  and  the  next  day,  which  I  think  was  the  25th  of  July,  I  led  for  New 
York.    I  know  nothing  of  the  date  of  the  decree  except  from  the  decree  itself. 

Cross  Examination. — Q.  Where  were  you  when  you  had  the  conversatioa 
in  relation  to  the  time  it  would  take  to  argue  the  cause  ? 

A.  My  impression  is,  it.  was  in  Judge  Hubbeirs  room  in  the  United  States 
Hotel. 

Q.  Do  you  remember  that  whilH  you  were  in  town  here,  either  before  you 
left  or  after  you  returned,  ihat  you  were  before  him  in  Court  ? 

A.  I  do  not  recollect  positively,  do  not  think  I  was. 

Q.  Do  you  recollect  of  being  in  the  Supreme  Court  clerk^s  ofBce? 

A.  I  recollect  of  being  in  that  room  at  one  time  before  Judge  Hubbell,  when 
I  filed  Mr.  RantouFs  answer.  I  think  Mr.  Dunn  was  there  opposing  the  filing. 
That  is  tbe  only  time  I  recollect  of  being  there  before  Judge  Hubbell.  All  I 
recollect  about  this  conversation  transpired  in  the  U.  S.  Hotel,  where  for  a 
number  of  days  we  talked  the  matter  over,  sometimes  in  the  presence  of  coud* 
tel  and  some  times  without.  It  was  the  subject  of  convereation  at  various  tinaee 
throughout  the  term. 

Q.  Do  you  recollect  of  saying  any  thing  to  me  (Mr.  Enowlion)  that  he  would 
Bot  hear  a  lengthy  argument    A.  I  do  not. 

Q.  Let  me  see  if  I  cannot  bring  your  mind  to  it    Do  jou  not  reoollect  a 
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convemtion  between  jou  and  me,  to  tbk  efiect  that  we  had  already  discoaaed 
the  whole  merits  of  that  bill  ? 

A.  No,  air ;  at  least  I  never  could  Lave  said  so  because  the  fact  did  not  exist, 
I  am  perfectly  certain  no  conversation  of  that  kind  could  have  taken  place,  be- 
cause the  fact  was  not  ao.  We  had  discussed  a  few  exceptions  to  the  answer 
of  Caleb  Gushing,  before  Judge  Hubbell  in  that  pait  of  the  bill,  and  the  answer 
to  it  which  I  myself  always  regarded  as  immaterial  to  the  issue.  Before  I 
came  to  that  part  of  the  bill,  that  I  considered  material,  I  abandoned  the  answer 
myself  as  insufficient,  and  agreed  to  an  order  that  we  should  answer  over  again, 
and  the  answer  which  was  hnally  placed  on  file,  never  was  read  in  court,  and  I 
think  there  were  but  few,  if  any,  exceptions  taken  to  it.  There  were  exceptiona 
taken  to  the  answer  of  Mr.  Kantoul,  and  possibly  to  that  of  Mr.  Gushing. 

Q.  Was  that  bill  read  for  the  consideration  of  the  court 

A.  The  bill,  so  far  as  it  was  n  ferred  to  in  the  exceptions  to  the  answer,  was 
read,  and  the  parts  of  the  anf^wer  which  purported  to  be  the  answer  to  the  same 
parts  of  the  bill  were  read.  My  impression  is,  that  there  were  forty  or  fifty  ex"> 
ceptions  filed  to  the  first  answer.  I  know  there  was  a  great  number  of  them ; 
the  answer  was  prepared  in  Boston.  I  think  we  took  up  that  answer,  and  spent 
an  hour  or  two,  or,  possibly,  half  a  day,  in  arguing  exceptions.  I  then  aban- 
doned the  answer,  and  submitted  to  an  order  to  answer  over.  Then  another 
answer,  I  think  the  answer  of  Harrington  and  Dexter,  a  firm  in  Boston,  was 
taken  up.  We  commenced  arguing  exceptions  upon  that;  and  then,  upon  the 
suggestion  of  Judge  Hubbell,  that  answer  was  laid  aside  and  left  until  Gushing'a 
answer  h:;d  come  in.  I  was  not  the  counsel  of  that  Boston  firm,  and  did  not 
draw  their  answer;  still,  I  think,  we  did  take  ihat  up,  and  commenced  examin- 
ing the  exception^;  but  it  was  laid  aside. 

(    Q.  Do  you  recollect  of  stating  on  that  occasion,  that  you  were  not  of  counsel 
for  Green  nor  for  Dexter. 

A.  I  presume  I  did.  I  drew  the  further  answer  of  Green  long  after.  I  was 
retained  in  Uie  case  by  Gen.  Gushing,  and  then  by  Mr.  Rantoul.  These  were 
the  only  persons  for  whom  I  ever  regarded  myself  as  distinctly  retained,  though, 
in  some  measure,  I  argued  the  case  for  them  all. 

Q.  Do  you  recollect  that  your  two  answers  were  investigated  upon  the  excep- 
tions ? 

A.  I  do  not.  Mr.  Kantoul*s  answer  had  not  then  been  filed.  It  was  filed 
afternhat 

Q.  Do  you  not  recollect  that  Judge  Hubbell  decided  to  over-rule  the  objec- 
tions to  Mr.  RantouFs  answer,  as  being  bad  in  point  of  form. 

A.  I  recollect  of  raising  a  point  of  that  kind,  but  I  do  not  now  recollect  the 
decision  which  was  made  upon  it.  My  impression,  however,  is,  that  he  did  lean 
to  that  opinion,  and  change  his  opinion  afterward,  deciding  that  the  exceptions 
were  sufficient,  and  we  went  on  with  it. 

Q.  You  cannot  mean  Mr.  Rantours  answer. 

A.  Rantours  f  I  thought  you  said  Gushing's  answer.  It  could  not  hare  been 
so  with  BantouFs  as  there  were  but  two  exceptions  taken  to  it  One  of  those 
exceptions  was  over-ruled  as  badly  taken,  the  other  exception  was  held  to  be 
good|  and  well  taken.  Then  I  filed  an  answer  as  solicitor,  which,  by  stipula- 
tion, was  taken  as  an  amendment  to  the  answer. 

Q.  Was  not  the  stipulation  which  you  made  upon  the  exceptions^  filed  to 
CushtDg's  answer. 
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A.  Toa  are  rigbt,  I  think.  Won't  jou  let  rae  look  at  the  papers!  I  might 
refresh  ray  mind  bj  them,  when  I  cannot  otherwise.  It  is  a  long  time  sinc€^ 
and  I  donH  remember  distinctly.  (The  papers  were  shown  to  the  witness^  aod 
then  the  examination  proceeded.) 

Q.  Can  you  now  state  whether  the  exceptions  to  Mr.  Bantours  answer  were 
discussed  and  decided  at  the  same  time  with  those  of  Mr.  Cushing*s. 

A.  I  think  those  exceptions  were  over- ruled  as  being  bad  in  point  of  form. 
P         That  is  my  recollection  about  it  on  looking  at  the  papers. 

Q.  Do  you  recollect  at  what  time  those  exceptions  were  argued. 

A.  My  impression  is,  it  was  in  the  full  term  previous  to  the  final  hearing 
of  the  cause.  I  am  wrong ;  the  exceptions  you  speak  of  were  argued  in  the 
spring,  and  the  exceptions  to  Mr.  Cusbing^s  answer  were  taken  up  in  the  fall 
terra.    They  were  argued  by  Mr.  Knapp. 

Q.  What  exceptions  were  disposed  of  by  you. 

A.  The  exceptions  to  Mr.  Cushing's  answer  as  prepared  by  myself.  My  im- 
pression is,  that  you  (Mr.  Knowltoo)  were  not  in  court 

Q.  Do  you  not  remember  that  we  finally  agreed  to  submit  exceptions  to  the 
second  answer  of  Mr.  Gushing  without  argument. 

A.  I  do  not  remember  any  such  thing.  I  remember  distinctly  that  tboae 
exceptions  were  argued  and  decided  in  Court  on  the  argument. 

Q,  Well,  let  me  call  your  attention  a  little  farther  to  the  fact,  to  see  whether 
you  do  not  recollect  the  fact  that  they  were  submitted  without  arguraeot,  and 
that  you  wanted  subsequently  to  submit  some  explanations  without  making  any 
argument,  and  thnt  it  was  done  in  the  front  room  of  the  U.  S.  Hotel. 

A.  No,  sir;  I  do  not  recollect  any  such  thing.  It  was  down  stairs  in  this 
very  building.  Judge  Hubbell  was  sitting  on  the  bench  at  tlie  time,  and  Mr. 
Collins  was  arguing  the  point  on  the  other  side. 

Q.  Are  you  not  mistaken  in  the  point  of  time  when  I  was  present  or  absent. 

A.  I  think  not,  but  I  may  be  so.  I  recollect  that  at  the  time  when  thia 
was  done,  you  were  not  here. 

Q.  Is  your  recollection  distinct  that  I  was  not  here  at  the  time  of  introducing^ 
the  exceptions  to  the  answer  of  Mr.  Gushing. 

A.  I  have  no  recollection  that  3  ou  were  here. 

Q.  Have  you  no  recollection  of  going  to  Janesville,  and  then  coming  back 
to  argue  the  exceptions.     A.  I  have  not.  ^   . 

Q.  My  recollection  is  that  there  was  no  argument  at  all. 

A.  You  may  be  right  about  that,  I  have  no  such  recollection.  I  rcoollect  that 
the  second  exceptions  were  argued  in  court,  and  that  it  all  took  place  on  the 
same  day,  both  the  decision  and  argument.  I  recollect  that  the  exceptions  that 
were  taken  were  over  ruled,  with  the  exception  of  one  that  was  sustained ;  and 
to  that  I,  by  agreement  of  counsel,  filed  an  an&wer  to  avoid  sending  to  Massa- 
chusetts for  Cushing's  oath.  I  sat  down  and  signed  the  answer,  and  Mr.  Collins- 
signed  a  stipulation  that  that  was  admitted.  I  think  the  exceptions  were  argued 
at  the  spriug  term,  because  they  were  filed  in  January.  At  the  fall  term  there 
was  an  order  made  to  take  proofs  at  St  Croix  and  various  other  places.  I  do 
not  recollect  at  whose  suggestion  that  order  was  made. 

Q.  Was  there  any  thing  directed  iu  the  order  conformably  to  your  wishes  in 
point  of  time. 

A.  I  do  recollect  something  about  that.    This  is  the  point  that  I  recollect-— 
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that  the  proo&  abould  n^t  be  r«qufred  to  h%  taken  before  a  certain  time — tbat 
th«y  should  aot  be  taken  before  the  opening  of  navigation.  Tbat  order  waa 
made  in  aocordan^ee  with  my  wishes,  beyond  any  doubt . 

Q.  Was  there  any  thing  else  done  for  the  purpose  of  speeding  the  cause  and 
briogioe  it  to  a  final  hearing. 

A.  My  opinion  is  that  there  was  a  replication  filed  to  all  the  answers,  and  I 
think  there  was  some  question  raised  about  it  after  it  was  filed,  as  to  whether  the 
exceptions  were  not  waived  by  it. 

Q.  Was  there  also  a  separate  replication  filed  by  Mr.  Cusbing. 

A.  I  do  not  recollect  A  joint  replication  was  filed,  and  I  claimed  that  all 
the  exceptions  were  waived. 

Q.  Was  any  thing  done  in  relation  to  tbe  time  tbe  cause  should  be  brougbt 
to  a  final  hearing. 

A.  There  waa^a  conversation  upon  that  subject,  and  to  this  effect,  it  strikes 
me — ibat  we  could  not  possibly  get  the  testimony  down  from  St.  Croix  in  time 
for  tbe  spring  term ;  and  tliat  the  cause,  under  an  undertsanding  should  be 
heard  in  the  fall,  so  that  it  might  come  up  on  appeal  before  the  Supreme  Court 
at  the  winter  term  of  the  court  We  both  sapposed  we  should  appeal  it — The 
following  spring  term  I  don*t  recollect  of  any  tbinff  being  done  in  that  case. 
Mj  impreseion  is,  that  from  some  cause  or  other  I  did  not  get  here  at  the  spring 
term,  or  it  waa  very  late  if  I  did.  I  remember  the  time  from  this  circumstance — 
there  waa  a  letter  written  by  Mr.  Hungerford  to  my  client  saying  that  I  was 
not  there  and  had  abandoned  the  case,  and  then  he  wrote  a  letter  to  me  charg- 
ing me  with  having  neglected  his  business. 

Q.  At  the  October  term  was  there  any  understanding  that  the  case  was  to  be 
heaid  in  the  Jun«  or  July  term  following. 

A.  I  do  not  recollect.  I  know  nothing  about  tbe  order  setting  it  down  for 
hearing,  and  do  not  think  there  is  any  such  order  in  the  papers.  It  may  be  so, 
bnt  I  have  never  seen  it 

Q.  Don*t  you  remember  tbat  we  were  present  at  the  hearing  of  that  case  in 
the  spring  previous  to  its  being  heard  in  July,  and  tbat  at  your  request  on  tbe 
ptrt  of  Mr.  Cushing,  it  was  continued  till  the  special  term  in  June  or  July  ? 

A.  There  Was  no  special  term  fixed  then.  The  first  notice  I  had  was  to  attend 
that  spedal  term. 

Q.  You  say  that  in  June  or  July,  you  came  up  here  and  remained  two  or 
three  weekaf 

A.    I  did  not  say.  two  or  three  weeks. 

Q.  Do  you  think  it  was  more  than  two  or  three  days  ? 

A.  I  know  it  waa  about  two  weeks.  Mr.  Kaiitoul  was  taken  sick  here,  and  he 
^nu  sick  some  time.  I  left  here  before  Mr.  Rantoul  did.  He  informed  me 
that  tbe  cause  would  not  be  argued  until  fall,  as  he  bad  been  informed,  and  by 
lui  consent  I  went  home. 

Q.  From  whom  did  he  hear  that  ? 

A.  If  you  want  to  know  who  told  him,  I  can  tell  yon  what  he  said,  but  I 
was  not  present  when  he  was  so  informed. 

Q.  Do  you  recollect  of  hearing  any  thing  of  that  kind  from  the  counsel  o 
Hungerford? 

A.  No,  I  am  certain  of  this  fact  that  Mr.  Bantoul  or  Oreen,  stated  to  me 
that  he  had  an  aasuranoe  that  the  cause  would  not  be  brought  on  for  a  hearing 
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dtifing  that  term  of  tbe  Supreme  Court.  Thej  stated  to  me  tbat  m j  eerrioe» 
would  not  be  required  and  L  might  go  home.  I  went  and  left  them  here — 
Hr.  Kantoul  still  sick.  The  next  knowledge  I  had,  was,  that  Rantoul  and 
Green  had  left  the  city  and  gone  home. 

Q.  Do  you  not  recollect  a  conversation  with  me  in  which  you  desired  me  to 
continue  that  cause  till  the  fall  term ;  and  that  I  replied  I  should  press  it  to  a 
hearing  f 

A.  I  do  remember  conversations  of  that  kind,  but  no  particular  conversation  ' 
nor  time.  That  was  the  invariable  tone  of  all  your  conversations  with  me.  I 
think  you  were  the  controlling  counsel  in  that  ease. — It  was  originally  com- 
menced,  I  believe,  by  other  counsel.  All  the  notices  I  had  received  for  some 
time,  had  been  from  Botkin  and  Knapp,  but  still  I  considered  you  as  the  con- 
trolling counsel. 

Q.  What  was  the  precise  language  of  the  telegraphic  despatch  you  received 
from  Judge  Hubbell  ? 

A.  It  was  something  like  this — '^  You  must  return  and  argue  that  Cushing 
case  to-morrow." 

Q.  Did  any  body  come  with  you  ? 

A.  My  impression  is  that  Mr.  Jordan  rode  up  with  me. 

Q.  How  many  dnys  was  it  then  before  it  w*ai  finally  submitted  to  the  court? 

A.  I  do  not  think  it  was  more  than  one  day. 

Q.  You  don't  recollect  of  its  being  two  or  three  days,  and  that  frequent 
conversations  transpired  between  you  and  I  in  the  mean  time  ? 

A.  I  do  not;  but  it  might  have  been. 

Q.  Do  you  recollect  saying  to  me  in  the  front  room  below  of  the  United  States 
Hotel,  that  Judge*  Hubbell  had  stated  that  he  would  not  hear  a  lengthy  argu- 
ment in  the  case  ? 

A.  It  is  very  probable,  but  I  do  not  rememher  the  conversation. 

Q.  Do  you  not  recollect  of  stating  to  me,  in  conversation  upon  that  subject, 
that  we  had  already  discussed  that  matter  so  much  and  the  case  was  narrowed 
down  to  so  small  a  compass,  and  Judge  Hubbell  had  so  considered  the  infor- 
mation upon  the  subject  that  an  hour  was  as  good  as  a  week  occupied  in  argu- 
ing it. 

A.  I  do  not  remember  that;  am  certain  I  never  said  any  such  thing. 

Q.  Do  you  remember,  finally,  of  suggesting  the  propriety  of  submitting  the 
case  without  argument;  because,  whoever  it  should  be  decided  against,  an  ap- 
peal would  be  taken,  and  it  would  be  of  but  little  consequence  to  argue  the 
case,  as  Judge  Hubbell  had  evidently  made  up  his  mind  and  it  could  not  be 
changed. 

A.  That  may  have  been ;  it  was  one  of  the  reasons  weighing  upon  my  mind 
for  submitting  it  without  argument,  after  I  found  that  I  could  not  argue  the- 
case  at  length.  I  said  I  would  not  argue  it  at  full  length,  because  Judge 
Hubbell  would  not  hear  the  argument;  and  then  I  might  have  said — ^the  cause 
will  go  up  on  appeal  at  all  event^  for  I  am  satisfied  that  the  case  is  prejudged 
and  I  might  as  well  not  argue  it.  I  required  you  to  stipulate  to  furnish  me 
the  points  on  which  you  would  argue  m  the  Supreme  Court,  some  ten  days 
before;  and  you  did  stipulate  to  that  efiect  I  think  you  will  find  that  in  the 
stipulation. 

Q.  As  an  additional  reason  why  you  proposed  to  submit  the  case  without 
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argniMn^  did  you  remark  that  any  aigomest  you  ooold  taake  wouU  amount 
to  aothing,  as  Judge  Hubbell  had  already  formed  his  opinion  f 

A.  I  reediect  of  forming  an  opinion,  during  Che  argument  of  eaceptione,  that 
lie  had  already  prejudged  the  case,  and  I  presume  I  may  have  said  so  to  you, 
that  I  did  not  suppose  it  made  a  great  deal  of  difference,  because  no  aigument 
I  could  make  would  have  any  effect  upon  him. 

Q.  Bo  you  recollect  a  conversation  upon  this  rubject,  in  which  you  and  I 
came  to  this  grand  conclusion,  ihnt  if  we  once  got  at  the  aigument  there 
would  be  very  little  probability  that  the  Court  would  stop  us  till  we  got  through  f 

A.  I  do  not  recollect  that  I  do  not  think  any  such  thing  was  said  between 
na. 

Q.  Do  you  renumber  of  being  present  in  the  clerk's  room  when  this  matAe? 
was  up,  and  that  a  conversation  transpired  in  relation  to  hearing  the  matter^ 
and  yon  made  some  statement  of  the  time  required  to  make  the  argument,  and 
Judge  Hnbbell  replied  that  be  could  not  listen  to  an  argument  of  that  length, 
and  that  an  hour  or  so  was  all  the  argument  he  desired  to  hear,  as  the  cause 
was  narrowed  down  to  a  single  point. 

A.  I  have  no  recollection  of  the  place  you  speak  of,  nor  of  your  being  pre- 
Bent  The  conversation  which  I  recollect  wa«,  that  I  wrs  trying  to  impreas 
upon  the  mind  of  the  Judge,  that  it  was  unnecessary  to  argue  that  eanse  at 
that  present  term  of  the  court ;  that  it  might  just  as  wall  lie  over  until  tlie  fall 
(era,  because  then  it  would  be  in  time  to  get  it  into  the  Supreme  Court  on 
appeal;  and  as  a  reason  why  it  should  he  over,  I  aaid  that  ail  parties  were 
anxious  to  get  away — the  Judge  was  in  a  hurry,  and  I  jKras  in  one  myselC 
I  raid  it  would  take  a  week  at  lea^t  to  argue  that  case«  It  was  then  that  Uie 
answer  was  made  by  Ibe  Judge  that  he  would  not  hear  aA  ai^ument  of  more 
than  an  hour  in  length  on  that  case.  My  impression  is,  tliat  that  was  in  the 
United  States  Hotel.  I  do  not  recollect  whether  you  or  any  person  else  was 
present. 

Q.  Another  &Gt  Do  you  recollect  that  on  the  23rd  of  July,  it  was  agreed 
that  the  cause  should  come  on  the  next  day. 

A.  My  recollection  now  is,  that  on  the  evening  of  the  23ri  of  July^  we, 
t(^ther,  eame  to  the  agreement  that  we  would  stipulate;  and  I  think  it  is 
probable  that  on  the  23rd,  this  conversation  which  I  had  with  Judge  Hubbell 
oocnroad.  My  impression  i?,'  that  on  that  evening  we  agreed  that  we  wouU 
sign  a  stipttlatKHi,  and,  perhaps,  we  drew  it  up.  We  probably  signed  it  the  next 
morning.  My  reiooUection  ia^  that  eitber  you  or  I  took  the  paper  to  the  clerk's 
office  and  filed  it;  but  1  regarded  the  case  as  submitted  by  thditipnlation. 

Q.  Do  you  not  reoollect  that  after  we  bad  been  before  the  Court,  and  it  was 
announced  that  the  cause  must  come  on  the  next  day,  we  agreed  upon  tlie 
manner  of  stipniation  in  your  room  irt  the '^  Sbites,''  and  1  went  out  and 
drew  the  stipolation,  and  tliat  the  next  mora  Log  we  signed  it,  1  brought  it  up 
to  the  court,  and  you  returned  home. 

A.  My  impression  is,  tuat  it  was  prepared  the  same  day  in  the  morning,  and 
that  jou  drew  it  in  my  room  in  the  United  States  Hotel ;  that  we  both  signed 
it  there;  I  stepped  into  my  carriage  and  went  home,  and  you  filed  it,  and  the 
filing  wan  the  submission  of  tlie  case. 

Q.  You  speak  of  a  remark  made  by  the  Judge  in  Court,  from  which  you  in- 
ferred (hat  he  had  prejudged  the  case ;  when  and  where  was  that  ? . 
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'Ay,  It  trai  ftt  die  wgumeni  of  Axoeptioos  on  the  a^oood  anaweft  and  ivImIo 
those  exceptions  ^ere  being  arj^ued. 

^.  Uo  yen  rocoliect  whether  Mr.  Collins  or  Mr.  Knapp  wav  there! 

A.  Mr.  Coiling  waa  there,  and  George  B.  Smith  waa  there,  haTing  aMiiething 
to  do  with  the  ease. 

Q.  Was  that  a  remark  n:ade  upon  diposmg  of  the  exoeptiona. 

A.  It  was  in  trhis  way — one  of  tho  t;xception8  waa  taken  up,  and  I  aigned 
that  the  exoeption  waa  badly  taken,  and  that  the  answer  was  auffioient.  The 
remark  was  made  in  reply  to  what  I  said. 

Q.  Do  you  rec(^lect  what  you  niaisted  upon. 

A.  I  do  not  recoiloot  tliat,  nor  what  the  exception  waa.  I  recollect  the  man- 
ner and  the  languaj^e  of  the  judge,  and  it  was  aa  nrach  from  hia  manner  aa 
froxs  hia  language  that  I  formed  the  opinion. 

Q.'  Well,  sir,  what  was  that  remark. 

A.  It  was  this — in  reply  t»  something  I  said  in  relation  to  that  exeepdon,  and 
under  a  great  d^al  appartent  excitement,  Judge  HubbeH  said — *"  Gen.  Cuahing 
has  not  answered  that  bill,  and  he  cannot  answer  it."  I  recollect  of  replying 
somewhat  tartly,  that  that  was  prejudging  the  case.  He  then  responded  that 
he  dk)  net  intend  to  prgudge  the  case. 

Q.  Do  you  recollect  of  atating,  before  that  remark  was-made»  that  Mr.'Cnaii* 
ing  had  anewered  as  fill ly  as  he  would  answer. 

A.  I  do  not  recollect  of  making  that  statement,  but  aa  it  is  a  very  kwg-tiiiie 
ainoe,     I  would  not  Fay  that  I  did  not  make  it. 

Q.  Waa  this  stiptilation  which  you  had  filed  before  or  after  the  remark  waa 

A.  It  was  six  months  after.  This  remark  was  made  in  the  fall  term,  pie^ 
tiene  to  the  July  term,  when  the  stipulation  was  signed. 

<^  It  was  made  preWoua  to  the  stipulation  about  the  answer! 

A.  My  impression  is,  that  it  was  made  at  the  snme  session  of  the  court  If 
.not,  it  must  have  been  made  on  the  argument  of  the  exceptions  to  the  previditt 
answer. 

Q.  I  would  like  to  have  you  state  as  distinctly  aa  possible,  whether  that  i%- 
mark  was  made  at  the  time  of  arguing  t^e  exceptions,  on  the  first  or  aseond 
anawer  ? 

A.  My  impression  w^  it  was  on  tiie  second  anawer.  After  that  I  filed  a  ati- 
pulatien  netting  forth  that  we  had  answered  all  we  knew.  I  did  not  |>revioua  to 
hia  making  tliat  remark^  say  that  we  had  answered  all  we  knew.  I  waa  taken 
up  in  the  argument  by  the  judge. 

^  Do  you  remember  of  making  any  such  remark  in  the  preaenee  of  me  or 
any  one  t 

A.  I  reeoVlect  saying  when  the  exception  to  the  second  answer  was  auatained^ 
that  that- waa  all  the  answer  that  could  be  made.  I  was  willing  to  atipuhilethat 
we  could  not  swear  to  any  thing  more. 

^  That  waa  After  the  Judge  made  the  remark  f 

A.  dome  time  after.  I  did  not  use  any  argument  to  show  that  Mr.  Cudring 
hud  aactw^redas  fat  as  be  was'  able  to,  that  I  recollect.  That  would  be  Terj 
natural,  however,  to  do.  I  was  very  willing  to  put  that  in  writing,  atating  that 
we  wdtild-not  attempt -to  bring  in  anything  in  proof  that  was  not  in  theaaswer, 
I  recollect  all  thaU 
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Q.  You  do  Boi  Moolket  &«t  Kfter  thcMftittliem  of  eKc«f»(ion  w«fe  salymitled 
to  Judge  BdbboH,  that  yo«,  Mr.  Knapp  and  my  self  were  at  tbe  Uoited  States 
Hotel,  «Qd  tkat  we  rOplied  back  and  forth  somewhat  tartly,  and  yon  made  die 
deckration  that  that  answer  was  as  oompleta  and  full  as  it  was  possible  for  a 
man  to  make  it? 

A.  I  have  00  Foeollectbn  of  making  eueh  a  ramark  at  tlie  United  States 
Hotel.  I  have  no  recoUectioB  of  baring  those  ezeeptiona  up  before  Judge 
Habbell  at  the  United  States. 

Senator  DuNfer.  After  the  papers  in  the  eaiwe  were  read  to  the  CouK»  would 
the  argument  of  the  questions  invol%*ed  necessarily  have  occupied  more  than 
one  hour  f 

A.  My  impression  is  that  it  would.  I  recollect  of  arguing  the  case  on  the  bill 
when  Judge  Dnno  was  opposed,  and  I  recollect  ^t  we  argued  the  bill  nearly 
a  day  without  any  answer  to  the  bill. 

Senator  Duvv.  Is  the  reading  of  the  jp&pen  in  a  cause  of  diancery,  any 
portion  of  the  argument  in  a  cause  ? 

A.  Perhaps  not,  strictly  speaking;  but  when  we  speak  of  time  covered  by 
(be  atgnment, .  we  speak  of  it  as  time  ooenpied  in  residing  the  papers  as  well 
as  upon  the  argoment  based  upon  the  papers. 

Senator  Dvvn,  Were  you  or  not  familiar  with  the  questions  involved  in  this 
esuse  from  the  time  of  the  demurrer  to  the  bill  and  motion  to  modify  the 
iojunetion  were  argued  and  disposed  of  before  his  Honor  Judge  Whiton^  at « 
q>ecial  term  of  the  Green  county  Circuit  Oourt  f 

A.  I  was  familiar  myself  with  them. 

Senator  Dvkv.  When  were,  the  demurrer  and  motion  referred  to^  argued 
before  hi»  Honor  Judge  Whiton? 

A.  My  impression  is,  that  it  was  in  the  spring  of  1850^  or  July,  1849.  I 
neoUeot  that  the  cailBe  waaaigued  in  the  Supreme  Court,  in  the  fimt  pkce  by 
Mr.  Francis  J.  Dunn,  before  Judge  Whiton,  while  sitting  here  liolding  Supreme 
Oouii,  not  for  the  purposes  of  daasion,  but  for  disposing  of  the  point  whether 
it  was  necessary  to  hold  a  special  term  in  G^en  county.  He  decided  that  it 
was  necessary.  I  went  to  Green  county  and  argued  the  case.  Whether  it  was 
after  the  winter  or  summer  term  I  do  not  oertainly  femember;  I  am  inclined 
to  think,  however,  that  it  was  after  the  summer  term. 

Senator  Dt7MN.  How  long  would  it  require  to  make  preparation  to  argue  the 
esuse,  by  counsel  familiar  with  the  questions  involved  for  the  length  of  time 
of  which  you  have  spoken  ? 

A.  I  was  familiar  with  the  faets  in  the  case,  and  with  the  points  of  law 
which  had  arisen  in  reference  to  it  during  the  time  the  oause  was  progrsssing, 
but  with  all  the  knowledge  I  had  of  it,  if  I  had  been  about  to  sit  down  and 
prepare  to  ai^e  that  cause  to  my  own  satisfootion^  tekiog  into  consideration  the 
btHussi  about  a  lawyer's  office,  I  should  want  two  or  three  months  to  prepaie 
it.  But  if  applyii^  myself  solely  to  it,  and  doing  nothing  else,  I  should  wants 
fortnight  at  least,  and  I  doubt  whether  a  man  eould  prepare  himself  even  in  that 
time  to  do  full  justice  to  it 

Senator  BASHVottD.  Is  it  not  eustomary  in  cases  of  great  imporUnoe,  involv- 
ing many  points  of  law,  when  it  is  regarded  certein  that  the  party  beaten  will 
take  it  to  the  Supreme  Court,  to  have  but  a  brief  aad  formal  argument  before 
the  Ciraiit.Cottrt, 
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A.  Well,  in  practioe  I  hav«  not  known  such  a  tbin^  eottomfliy.  -1 4wft7> 
afgue  ibe  case  without  an j  reference  to  its  going  to  any  other  Court. 

*Mr.  Kmowltok.  Are  you  aware  that  it  is  the  practice  of  the  Supreme  Court 
of  thifi  state  to  exclude  from  limitation  of  argument  the  time  it  takes  to  read 
the  papers  in  the  case  ? 

A.  I  am  not  I  have  generally  had  all  the  time  I  wanted*  I  hate  not 
made  an  argument  since  a  rule  was  adopted  as  to  time. 

Q.  In  what  court  was  this  cause  commenced. 

A.  I  understood  it  to^ave  been  commenced,  and  the  papers,  I  beReve^  abow 
it,  in  the  Crawford  county  Circuit  Court  I  was  not  employed  then  in  the 
case;  but  I  know  it  was  removed  from  Judge  Jackson,  and  he  sent  it  to  Judge 
Whiton. 

Q.  Was  that  cause  afterwards  removed  from  Judge  Whiton  to  Judge- Hnb- 
bel),  on  the  ground  of  prejudice. 

A.  I  have  never  seen  the  affidavit;  I  have  undeistood  it  was  ransoved  on 
the  ground  that  Judge  Whiton  was  prejudiced 

Mr.  Knowlton.    Yes,  they  have  all  been  prejudiced  from^eginniiig  to  end. 

Senator  Wakbliet.  How  many  terms  did  the  cause  remain  in  the  Cireuit 
Court  from  the  filing  of  the  bill  till  the  rendition  of  the  final  decree^ 

A.  The  papers,  I  suppose,  will  show  that  I  cannot  undertake  to  state  pre- 
cisely. I  am  inclined  to  the  opinion  that  the  bill  was  filed  in  Oetobor  or 
November,  somewhere  about  the  close  of  navigation,  1648.  It  was  decided 
July  term  1851. 

Mr.  Arnold.  Previous  to  this  derree  of  the  25th  July,  had  th^re  not  been 
an  order  dismissing  the  bill  as  to  all  the  defendants  except  Cushing. 

A.  I  have  understood  there  was.  The  order  was  made  here,  without  ray 
knowledge  and  without  any  notice.  I  never  knew  of  the. existence  of  the 
order  until  I  was  informed  of  it  by  mail,  six  weeks  or  so  after  the  dedsion  wa* 
made. 

Q.  Supposing  that  was  the  «ase,  as  the  records  show  that  the  parties  were 
not  before  the  Court,  was  not  the  obvious  point  that  the  partiea  were  not  before 
the  Court 

A.  I  should  have  raised  that  point. 

Q.  Well,  could  not  that  point  have  been  ai^ied  in  an  hour  f 

A.  If  I  had  argued  the  case,  I  should  not  have  argued  that  point  only.  I 
should  not  have  regarded  myself  as  having  discliiarged  my  duty  till  I  had  ar- 
gued every  point  in  it  . 

Mr.  RvAN.  Hew  was  the  title  in  that  stipniation,  when  you  signed  it  Look 
at  the  word  below  there;  will  you  read  your  sigiiatnre?     A.  It  was. 

William  S.  Hungerford,  Complainant,  V9,  Caleb  Cushing  et'ol.y  Defendanta 

The  words  ^  et  al.''  after  Cushing*s  n  ime  and  the  final  *'s,"  have  been  erased 
since  I  signed  it  My  signature  is  *^  A.  Hyatt  Smith,  solidtor  for  Cushing  and 
Rantoul.''     I  had  no  knowledge  of  the  order  when  I  signed  the  stipuktionv 

Q.  Previous  to  your  return  from  Janesviile^  were  you  telegn^faed  !• 

A.  I  was. 

Q.  Had  you,  previous  to  that  time,  used  the  same  effort  that  you  afterwards 
need  to  have  the  cause  stand  for  argument  at  the  fall  term? 

A.  I  did,  to  the  counsel  and  to  the  Judge. 

Q.  For  what  purpose  was  the  defendant,  Mr.  Rantoul,  here  at  that  time! 
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A.  He  came  here,  intending  to  aid  me  in  that  cause.  Mr.  Rantoul  waa  a 
lawyer  of  considerable  reputation  in  Boston ;  be  is  now  dead,  however. 

Q.  At  the  time  Judge  Hiibb^l  said  that  Mr.  Gushing  bad  not  answered  and 
cottld  not  answer  the  bill,  was  there  any  other  remark  made  by  Judge  Habbdl 
in  regard  to  the  ments  of  the  cause? 

A.  I  have  no  recollection  of  any  thing  else.  That  was  the  substance  of  what 
ivassaid.     It  probably  was  said  in  more  words,  but  I  have  stated  the  substance. 

51  r.  KsLLooo  was  recalled,  and  produced  the  records  of  the  Circuit  Court  of 
Dane  county  in  the  cose  of  Hungerford  against  Cushing, 

M  r.  Ryan  read  from  the  records  and  the  decree  in  the  case. 

Mr.  KesNAN  was  recalled,  and  produced  the  records  of  Milwaukee  Circuit 
Court  in  the  cn^  of  Trentledge  agmnst  the  Milwaukee  and  Mississippi  Railroad 
Company,  as  mentioned  in  specifi&ition  two  in  article  nme:  also  records  in  the 
case  of  John  L.  Doran  two  indictments  against  him  for  embezzlement,  as  men- 
tioned in  the  eleventh  specification  of  article  ten.  (Reading  deferred.)  Also 
the  papers  and  records  in  the  case  of  the  Board  of  Supervisors  of  Milwaukee 
ecmnty,  against  Sylvester  W.  Dunbar. 

Mr.  Sanders,  on  the  part  of  the  Managers,  moved  that  a  writ  of  attach- 
ment be  issued  to  com]>el  the  attendance  of  James  Kneeland,  A.  F.  Pratt, 
Charles  K.  Watkins,  and  Amos  Sawyer,  witnesses  duly  subpoenaed  to  attend 
this  Court. 

Which  WHS  agreed  to,  and  attachment  issued  returnable  forthwith. 

Court  adjourned  until  3  o'clock  P.  M. 

AFTRRNOOK   BESSrON, 

Mr.  Sanders.  The  Managers  have  been  instructed  by  the  Assembly,  to 
present  to  this  Court  an  additional  specification  to  article  seven,  of  the  articles 
of  impeachment,  which  specification  will  be  numbered  nine.  This  additional 
specification  is  substantially  a  copy  of  specification  three  of  article  seven.  The 
only  alteration  is  that  of  one  word,  laying  the  Court  in  the  county  of  Milwaukee 
instead  of  the  county  of  Jefferson.  The  Assembly  deemed  it  adnsable  to  pre- 
sent an  additional  article  to  prevent  any  change  of  illegality  or  want  of  proof. 
The  specification  is  as  follows : 

•'Additional  specification  to  the  articles  of  impeachment  exhibited  by  the 
Assembly  of  the  State  of  Wisconsin,  against  Levi  Hubbell,  Judge  of  the  second 
judicial  circuit  of  the  State  of  Wisconsin,  in  maintenance  and  support  of  their 
impeachment  against  him  o(  corrupt  conduct  in  ofiUce,  and  for  crimes  and  mis- 
demeanors. 

Specification  nine  to  article  seven. 

Specification  9. — That  he,  the  said  Levi  Hubbell,  Judge  as  aforesaid,  know- 
ing that  Eliza  C.  Wy man,  the  wife  of  one  William  W.  Wyman,  was  living  apart 
from  her  said  husband,  and  was  desirous  of  obtaining  a  divorce  from  him,  bad 
contrary  to  public  decency,  and  his  duty  and  obligations  as  a  Judge,  a  private 
and  indecent  interview  with  her,  and  in  such  interview  did  counsel  and  advise 
with  her,  in  relation  to  such  divorce;  and  that  he,  the  said  Levi  Hubbell  did 
afterwards  Jpemiit  the  said  William  W.  Wyman,  who  was  also  solicitous  to  ob- 
tain a  divorce  from  his  said  wife,  to  exhibit  affidavits  to  him  in  support  of  suck 
divorce,  and  did  thereupon  ailvise  the  said  Wilham  W.  Wymaa  that  such  affi* 
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dinriti  ^d  not  ^rtubliftb  groands  hr  li  div<Mtl^  but  A$i  h%  tbearid  William  W. 
TVjmiin,  could  aooompliah  hw  end  by  peniuCting  bi»  Mid  wife  to  obtHin  audi 
>;  to  which  mid  William  W.  Wyman  aaaentod,  inforratug  hint,  the  said 

Fi  Hiibbell,  that  l>e,  said  William  W.  Wyman,  woukl  suffe.  his  wife  to  obtain 
■neb  divorce;  and  that  afterwards  he,  the  said  Levi  Hubbell,  well  knowing  such 
oellnsion  between  the  said  William  W.  Wyman  antl  his  said  wife,  did,  as  Judge 
of  the  Circuit  Court  of  Milwaukee  county,  by  collusion  and  favor,  and  contnury 
to  Jaw  and  justice,  and  without  justifiable  cau^  and  against  his  duty  and  obli- 
gations, make  a  decree  of  the  ^aid  Court  granting  a  divorce  against  the  said 
William  W.  Wvman,  in  favor  of  his  said  wife. 

Atid  the  Assembly,  by  protestation,  saving  U>  themselves  the  liberty  of  ex- 
bibifing,  at  any  time  hereafter,  any  further  articles  or  other  accusation  or  im- 

rchmentis  against  Levi  Hubbell,  and  also  of  replying  to  his  answere  which 
shall  make  unto  the  said  articles,  or  any  of  them,  and  of  oHering  proof  to  all 
and  every  of  the  aforesaid  artii-le^  and  to  all  and  every  other  article,  impeach* 
mentor  accusation,  which  shall  be  exhibited  by  them,  as  the  case  shall  require; 
do  demand  that  the  said  Levi  Hubbell  may  be  put  to  answer  the  said  corrupt 
conduct  in  office,  crimes  and  misdemeanoTB,  and  that  such  proceedings,  exaui- 
nations,  trials  and  judgments,  may  be  thereupcu  had  and  given,  as  are  agree- 
able to  kw  and  justice. 

AsBBUBLT  CuAMBBR,  Madisou,  Wisoonsm. 

I  hereby  ceryfy  thai  the  above  is  a  true  copy  of  the  additional  speoificatioBa 
to  the  articles  of  impeachment  against  him  of  corrupt  conduct  in  office^  and 
for  erimes  and  misdemeanon. 

HENRY  L.  PALMER, 
(Attest)  Speaker  of  the  AsMmbly. 

Tuos.  McHuoH, 

Chief  Clerk  of  the  Assembly. 

Ifr.  Savdbrs,  on  the  part  of  the  Manager^  submitted  the  following  notice: 

'^The  Managers  of  the  /  ssembly  move  the  Court,  that  the  Judge  of  the 
seeond  judicitU  circuity  be  ruled  by  this  Court,  to  answer  the  additional  speoi< 
lleation  presented  by  the  A(*8embly,  within  su*  h  ^ime  as  the  Court  shall  direct 
in  that  behalf.  And  that  tlie  Clerk  of  this  C«  ufl  fumish  a  copy  of  such  addi- 
tional specification  to  the  defendant" 

I  suppose  the  defence  understand  that  the  piers  of  the  defendant  may  stand 
as  it  was  given,  if  he  chooses  to  aHow  it  to  do  so.  1  wish  to  ask  some  action 
vpon  that  specification  at  the  present  time.  I  do  not  know  how  it  may  be 
proceeded  with,  unless  some  rule  is  prescribed  by  the  Court  requiring  the  res- 
pondent to  answer. 

Mr.  Arnold.  We  did  not  conceive  ourselves,  and  do  not  now  oonceiTe  onr- 
aehres,  under  any  obligations  to  notice  in  any  manner  whatever,  the  paper  which 
has  just  been  presented  by  the  Managers  of  the  Assembly.  We  had  supposed 
certainly,  that  it  required  some  action  of  this  Court  before  we  would  be  called 
upon  to  notice  it  in  any  manner  whatever.  At  the  proper  time,  if  the  action 
of  this  Court  shall  render  it  necessary  for  us  to  notice  it,  we  shall  be  prepared 
to  do  so  in  aomt»  proper  manner.  We  do  not,  however,  understand  thapt  the 
lespondent  is  to  be  exposed  to  additional  charges  or  specifications  which  may  bo 
aent  in  here  at  any  moment,  from  time  to  time,  by  the  Honorable  the  Assem*- 
bly;  if  ao^  we  know  not  when  then  may  be  an  end  to  this  proceeding.    The 
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iwpoiulefit  baa  been  oompened  to  come  bere  trpon  due  notice,  to  defend  bim- 
self  agHinst  certain  chjirgee  of.  corrupt  conduct  in  offi&f,  and  eritnes  and  misde' 
me&norti  and  he  does  not  understand  that  be  is  to  be  oompell«d  at  the  mere 
volition  of  the  Assembly,  to  suddenly  be  prepared  to  meet  other  chsi^ges  which 
the  assembty  nmy  Irorn  trme  to  time  send  in,  whether  new  or  old  cbargef^  re- 
vamped and  modified  to  suit  any  proof  that  the  prosecution,  with  its  hundred, 
out-door,  bull-dog  asstistaiitis  may  be  able  to  run  down.  This  is  a  stale,  and 
as  the  respondent  knows,  a  moat  unfounded  charge— 1  mean  the  charge  i«  the 
third  specification  of  the  seventh  article.  It  is  now  sought  to  ring  a  change 
upon  that  article,  as  1  understand  by  the  paper  ju^t  tead,  and  jtlace  the  Court 
where  the  alleged  collusion  occurred,  in  Milwaukee  county  mstead  of  Jefierson 
county.  1  do  not  understand  that  they  expect  to  show  that  this  alleged  collusion 
existed  in  one  or  both,  nor  in  which  one  it  did  exist.  1  only  rise,  however,  to 
aay,  that  if  compelled  to  do  so  by  the  action  of  this  Court,  we  shall  then  be 
ready  and  willincr  to  answer,  and  not  till  then. 

Mr.  Ryan.  I  had  supposed,  and  1  suppose  now,  and  under  the  law  of 
impeachment,  every  impeaching  body  msy  see  fit,  by  protestation,  to  reserve  to 
itself  the  right  of  preferring  other  arti(  les.  I  had  always  sup{>osed  so.  I  have 
to  see  articles  of  inipeachtuent  preferred,  without  the  reservation  of  such  a  right, 
in  any  case.  That  reservation  was  made  here^  an«l  if  thin  charge  was  one  wholly 
new ;  if  this  specificfition  was  utterly  new  matter,  presented  here  by  the  Honor- 
able Assetnbh  through  their  Managers,  I  trust  that  this  Court  would  receive  it 
as  they  are  constituiionally  lK>und  to  receive  it,  and  make  such  disposal  of  it  as 
ill  their  discretion  they  see  fit;  and  I  had  presumed  that  this  Court  would  be 
treated  with  the  courtesy  and  propriety  of  langusge  suitable  to  so  high  and 
honorable  a  Ixxly.  1  h»*  Assembly,  sir,  have  no  out-door  bull  dogs — I  won't 
retaliate  the  charge.  The  Assembly  have  not  re-vam]>ed  any  stale  story  here.  I 
do  not  know  on  what  sugg<'stion,  or  from  what  motive,  or  from  what  quarter 
such  language  comes;  but  I  know  a  very  simple  matter— that  if  *' the  galled 
jade  winces" — that  is  not  the  fault  of  the  Assembly.  I  know  that  here  is  a 
specification  alleging  certttin  fact«,  which  the  Afisembly  of  this  State  thought 
was  ample  matter  of  impeachment  of  the  defendant  now  upon  his  trial.  1  know 
that  upon  the  face  of  the  papers,  by  a  mistake,  the  Court  was  wrongly  denomi- 
nate«i,  the  "Circuit  Court  of  Jetterson  county,"  instead  of  the  Circuit  Court  of 
Milwaukee  county.  I  very  much  doubi  if  in  the  liberal  administration  of  the 
]aw  of  evidence  in  the  trial  of  iiiipeaehinents,  it  would  be  a  variance  which  ought 
to  shut  out  our  testimony  in  this  case;  but  to  avoid  all  charge  of  illegality,  the 
Assembly  have  taken  the  course  they  now  puraue,  and  introduce  this  new  specifi- 
cation. Believing  that  the  Assembly  ought  not  to  be  impeded  with  misdescrip- 
tion ;  believing  that  the  aecused  did  not  want  to  shut  out  the  evidence  upon 
that  charge  U|)on  a  mere  allegation  of  variance,  tb^  Assotnbly  have  presented 
the  same  specificiition,  denominating  the  Court  correctly.  It  is  the  same  spe- 
cification with  this  very  slight  alteration.  It  alleges  no  new  fact  That  is 
trul)'  a  vast  surprise  to  the  defendant,  here— a  vast  hardship  to  him.  I  had 
8iip|K)sed  from  all  that  hnd  een  said  here,  that  the  defendant  really  wanted 
8  trial  upon  these  facts  upim  their  merits,  and  acquittal,  if  he  obtains  an  aeqtitt- 
tal,  upon  their  merits,  and  not  shut  the  chni^s  and  specificatious  out  U|^in  « 
misnomer  of  the  Court;  and  1  must  say,  whatever  is  the  proi>er  course  t«  pur- 
sue here<-vwhich  I  am  not  prepared  to  9ay — whaitever  is  the  proper  time  to 
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answer;  and  whatever  is  tlie  proper  proof  upon  the  specification,  I  mu^  say  Uiat 
the  manner  in  which  the  specification  has  been  met,  surprises  me.  I  had  sup- 
posed that  as  a  matter  of  course,  that  if  we  had  even  ofi'ered  evidence  under 
a  misiocation  of  the  Court,  no  objection  would  have  been  taken  against  it  I 
had  supposed,  as  a  matter  of  course,  when  this  amendment  was  offered,  the 
defendant  would  be  first  to  get  up  here  and  accept  it,  instead  of  meeting  it  in 
the  manner  he  does.  . 

Mr.  Arnold.  I  beg  not  to  be  misunderstood  by  the  Court,  even  if  I  could 
he  by  the  counsel  for  the  Managers.  The  honorable  the  Assembly,  after  several 
months  of  severe  travail  and  labor,  have  brought  fortli  these  things  in  this  little 
book,  (pamphlet  charges,)  and  now  the  honorable  Assembly,  by  its  honorable 
Committee,  and  by  its  distiugutshed  counsel,  have  come  into  this  Court  to  pros- 
ecute the  charges  and  specifications  of  the  Assembly.  I  beheve  eveiy  member 
of  this  Court  will  bear  testimony,  that  thus  far  in  this  investigation,  the  respon- 
dent and  his  counsel  ha^  e  done  every  thing  in  their  power  to  promote  the 
objert  which  the  prosecution  had  in  view — 1  mean  the  speedy  prosecution  of 
this  investigation.  We  have  thrown  no  obstacles  in  tiieir  way.  We  have  not 
confined  them  to  a  strict  order  of  proof.  We  have  assumed  things  to  be  in 
the  case  whioh  they  assui^ed  us  w<  uld  appear  in  proof;  but  it  appears  now  that 
they  are  crowding  the  thing  a  little  too  far,  when  tlie  Managers  get  upliere  and 
propose  a  new  article  of  impeachment  against  the  respondent,  with  his  permia- 
sion  and  consent,  for  that  was  substantially  the  language  made  use  of  by  the 
honorable  Manager  when  he  proposed  an  additional  article  with  the  assent  of 
the  respondent;  and  that  assent  should  be  deemed  by  the  prosecution  to  cover 
this  as  well  as  prior  articles.  Now,  I  think  there  is  a  prior  matter  for  this  Court 
to  settle — one  with  ivhich  this  respondent  has  nothing  to  do — and  that  is, 
whether  the  Court  will  entertain  this  proposition ;  whether  it  is  properly  brought 
up.  If  they  do,  then  we  will  be  called  upon  to  notice  it,  and  shall  be  prepared 
to  do  so  in  a  proper  manner. 

Mr.  Knowlton.  1  wish  to  submit  a  very  few  observations  in  relation  to  this 
matter,  as  it  hat  brought  forth  some  discussion,  and  1  shall  confine  myself  to 
what  1  understand  to  be  a  correct  view  in  cases  of  this  character.  It  is  certainly 
important  in  principle  to  set  a  precedent  that  can  with  safety  be  followed  by 
subsequent  courts  in  this  IState,  in  cases  of  this  character;  and  if  any  decision 
can  be  found  wherever  a  similar  course  has  been  adopted  upon  the  indictment 
or  impeachment  as  a  matter  of  course  the  intelligence  of  this  court  will  i^eadilj 
understand  the  truth  and  force  of  such  precedent,,  and  will  take  such  course  as 
18  consistent  with  principles  of  law  and  human  justice.  If,  on  the  contrary,  it 
does  not  strike  the  minds  of  the  members  of  this  court  as  in  consonance  with 
justice,  1  apprehend  they  will  meet  it  and  dispose  of  it  in  like  manner — that 
is,  as  it  should  be  done — according  to  law.  The  question  is  not  as  to  whether 
the  Assembly  may  introduce  additional  articles  of  impeachment;  that  is  not 
the  question.  We  admit  that  it  is  necessary  to  idiscuss  that  question  at  some 
time^  but  the  time  when  it  may  be  done,  is  the  question  presented  to  the  con- 
sideration of  this  court.  Kow  1  suppose  this  trial  is  somewhat  like  a  trial  in 
criminal  cases  upon  indictment  It  ha^  been  asserted,  1  believe,  by  the  learned 
counsel  who  opened  this  case  on  the  part  of  the  State,  that  the  articles  of  in- 
penchment  presented  here,  were  presented  by  the  grand  inquest  of  this  State; 
n  body  in  precise  analogy  to  the  grand  jury  in  courts  of  law.    1  presume  no 
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ODB  will  doubt  that  if  an  iDdividual  had  becQ  judict^d  for  perjury,  and  a  jury 
had  been  erapannelled,  ar  d  be  put  upon  trial  before  tbat  jury,  and  wimeafieB  bad 
been  exaokinedf  and  tben  another,  or  the  same  grand  jury  should  aond  in  another 
indictment  upon  the  same  matter,  no  court  would  permit  that  to  go  before  the 
jurj  at  all.  The  jury  are  sworn  to  try  a  particular  issue.  1  understand  that 
the  members  of  this  court  are  sworn  to  try  particular  issues;  to  try  these  various 
charges  and  specifications  in  issue,  therefore,  it  i^  not  the  right  of  the  Assembly 
to  introduce  new  articles  of  impeachment'— -because  no  lawyer  doubts  that  right 
— but  the  question  is  as  to  the  time  when  that  may  be  done,  and  that  I  ap- 
prehend must  be  judged  of  by  this  court  That  is  all  I  wished  to  do-^to 
present  that  view  to  the  consideration  of  this  court  I  trust  we  shall  be  ready, 
as  hitherto,  to  meet  your  decision,  whatever  it  may  prove  to  be,  and  I  trust 
we  shall  not  be  fuund  wincing  under  it  to  such  a  degree  as  to  create  any  gieat 
alarm  in  the  breast  of  any  man. 

Mr.  Sanders.  The  leai-ned  counsel  for  the  defence  entirely  misunderstood 
roe  in  saying  thpit  we  came  in  here  to  present  an  additional  article  of  impeach- 
meat  against  the  respondent,  and  asked  of  the  respondent  liberty  to  do  so.  The 
Assembly  introduce  that  specification  as  a  matter  of  right — a  right  which  has 
been  resented  in  every  impeachment  which  has  ever  been  preferred.  It  amounts 
to  no  more  nor  less  than  an  amendment  It  is  such  an  amendment  as,  in  any 
Court  of  law,  could  be  made  at  any  time  of  its  progress — even  after  judgment 
I  made  this  statement  in  regard  to  it — that  we  would  consent  that  the  answer 
of  the  respondent,  already  made  to  the  articles  of  impeachment  aa  they  have 
hitherto  stood,  might  stand  to  this  specification ;  or  they  might  take  such  other 
action  as  tbey  deemed  advisable.  I  do  not  underetand  the  meaning  of  the 
counsel  in  his  allusion  to  the  out-door  bull  dogs  of  the  prosecution ;  I  pre- 
sume he  monna  the  Honorable  the  Assembly.  If  they  are  the  bull  dogs,  I  can 
assure  him  that  no  member  of  that  legislative  body  has  courted  the  painful 
position  which,  in  their  legislative  capacity  they  have  been  called  upon  to  fill. 

Mr.  Arnold.  The  Honorable  Manager  could  not  have  misunderstood  my 
language,  and  I  diisclaim  its  application  to  the  members  of  the  Assembly. 

Mr.  Sakdsbs.  Well,  then,  I  will  say  that  the  managers  have  not  been  in- 
duced, nor  infinenced,  by  any  out-door  bull  dogs;  they  have  been  called  upon 
to  discharge  a  constitutional  duty,  and  tbey  have  done  it  fearlessly  and  man- 
fully— not  ininjustice,  and  infinenced  by  personal  feeling,  or  by  out-door  appli- 
ances; but  in  duty  to  their  constituents. 

Judge  HuBBBLi..  In  addition  to  the  remarks  of  my  counsel,  I  wish  to  say 
one  word.  I  am  here  to  answer  to  a  charge,  criminal  in  its  nature.  This 
Court  will  accord  to  the  respondent  the  Fame  principles  to  govern  his  rights 
which  the  common  law  oi  the  land  gives  to  every  peivon.  I  had  supposed, 
when  charges  were  preferred  to  so  distinguished  a  body  as  this,  that  that  body 
was  to  receive  and  act  upon  those  chargea,  and  that  the  party  who  was  to  be 
the  object  of  them,  was  to  have  due  notice  and  proper  time  to  respond. 

I  did  not  suppose  that  the  accused  would  be  detained  here  with  a  new  pro- 
ceeding, brougnt  into  Court  without  notice  and  be  called  upon  to  respond 
without  notice  and  without  time  to  answer  it — As  to  this  new  charge,  when 
the  Court  has  received  it  I  am  ready  to  meet  it  I  covet  this  opportunity  to 
meet  that  charge,  because  I  know  and  can  prove  it  to  be  without  foundation  in 
fact;  and  that  my  whole  eourse  in  the  matter  was  without  wrong  in  thought, 
word  or  deed.* 
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The  qiMati«Q  was  tak<eii  <m  Ike  adoption  of  the  new  ipecifieRtioiit  and  deeided 
IB  the  affirmative.    Ajeelff;  noes  11. 

Mr.  SAHDiiBfi,  on  the  .part  of  the  Mana^n,  then  aubiBitted  tiie  Mlcming 
notion : 

**'  The  Managisra  move  the  Court  that  the  defendant  answer  the  addittonal 
specification  hy  Friday  raorDing  next." 

>Vhioh  was  ^reed  to. 

Mr.  Sandbrs.  The  Managers  have  named  the  time;  hat  they  are  not  at  all 
tenacious  that  that  time  should  be  fixed  upon,  they  only  wish  to  have  the  time 
fixed  withiu  the  time  we  wish  to  close  the  testimony  on  the  part  of  the  prose- 
otttion. 

Senator  Dunk.  I  would  inquire  of  the  Hon.  Managers  who  have  sob* 
mitted  this  additional  specification,  whether  the  proceedings  of  the  Court  are 
expected  to  be  suApended  until  the  respondent  makes  his  plea. 

Mr.  Rtan.  We  have  no  such  idea  at  all ;  we  only  name  the  time  within  the 
probable  continuance  of  our  testimony,  so  as  to  go  on  with  the  balance  of  oor 
proof  upon  other  specifications.  We  p|x)pose  to  goon  now  just  as  if  this  new 
proposition  had  not  been  introduced. 

The  motion  was  now  adopted  by  the  Court,  all  the  senators  voting  in  the 
affirmative. 

Mr.  Rtan.  Mr.  President,  when  the  Court  adjourned  we  had  the  record  of 
the  suH  of  the  board  of  supervisors  of  Miiwa^ikee  county  against  Dunbar,  un- 
der consideration,  y^ill  you,  Mr.  Keenan,  let  me  have  it  again,  as  I  have  not 
read  it  through.  I  was  upon  the  transcript  of  the  suit  of  October  1851,  Mr. 
President,  when  yoar  hammer  interrupted  the  agreeable  recital 

Mr.  Rtan  conunued  the  reading  of  the  transcript 

Mr.  Kbbnan  was  recalled,  aini  produced  the  papers  in  the  case  of  Tread  well 
against  Richards,  mentioned  in  ninth  specification  of  article  nine;  also  in  the 
case  of  Converse  against  Rogan,  specification  seven,  article  eleven ;  MeBride 
against  Wheeler,  specification  eight,  article  eleven.  All  which  papers  were  read 
to  the  Court 

Walter  H.  Bsslbt  was  called,  sworn,  and  examined  upon  specification  five, 
article  nine. 

I  am  clerk  of  Jefierson  county  circuit  Court;  I  have  the  papers  in  the  case 
of  the  State  against  John  and  Gilbert  Lane.  Which  papers  were  read  to  the 
Court. 

WiKFiBLD  Smith  was  sworn  and  examined  on  specification  one,  article  nine : 

I  reside  in  Milwaukee.     I  am  a  lawyer  by  profession. 

Q.  Do  yon  recollect  the  case  of  Trentledge  against  the  Milwaukee  and  Mis* 
sissippi  Rail  Road  Comrpany.     A.  I  was  one  of  the  plaintifi^^s  attorneys. 

Q.  Do  you  recollect  the  rendition  of  the  verdict  in  that  suit     A.  Tdo. 

Q.  And  of  making  and  filing  a  motion  for  a  new  trial  f     A.  I  do. 

Q.  After  that  motion  was  fileti,  and  before  it  was  decided,  did  you  have  any 
ooDversation  with  Judge  Hubbell  u}>on  the  subject 

A.  I  think  I  -did.  It' must  have  been  between  the  filing  and  the  decision  6f 
the  motion.  It  was  ill  the  court  room  one  morning  in  open  court.  The  onlj 
conversation  which  I  well  recollect  I  will  state:  Judge  Hubbell  called  me  up 
to  him,  and  said,  Mr.  Smith  you  ba<i  better  take  |200  for  your  verdict,  and 
lei  it  staiid--«^rsomet]Mng  to  that  efl^t    I  replied,  that  we  should  not  do  it. 
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Q.  Wbat  were  the  facto  proved  tending  to  establish  damages  on  that  trial 

A.  Well,  sir,  the  substantial  facts,  so  far  as  the  actual  existence  of  tori  were 
concerned,  were  proved— and  Yarious  damages,  evidence  of  which  were  admit- 
ted— ^were  proved  to  the  amonot  in  a  1  of  |405.  Then,  in  addition  to  that,  ther« 
were  some  other  items  of  damage  proved  ;  such  as  fruit  trees  carried  awaj  bj 
the  flood ;  and  some  other  similar  matters,  which  the  witnesses  would  not  §x 
any  estimate  upon. 

The  defendant's  witnesses  of  couise  gave  evidence  to  redoce  the  damages.  I 
was  not  present  when  the  motion  for  a  new  trial  was  disposed  of. 

Mr.  Raan.  I  wish  now,  to  examine  Mr.  Smith  upon  the  sixth  specificitioa 
of  the  same  article,  (9). 

Q.  Do  jou  recollect  the  case  of  McGrath  against  Cook  ? 

A.  Yee,  sir,  I  was  one  of  the  complainant's  counsel  and  solicitor. 

The  pleading,  bill  and  answer  were  now  read  to  the  Court. 

Q.  Now,  Mr.  Smith,  were  joa  present  before  the  motion  was  made  for  aft 
attachment  in, that  case  as  read  from  tlie  transcript — an  attachment  against  Cook 
the  defendant,  for  not  paying  into  Court  the  orders  spoken  of?    A.  1  was. 

Q.  Had  jou  any  conversation  with  Judge  Hubbell ;  and  if  so,  what  upon  the 
subject  of  the  receipt  of  the  order  and  tlte  motion  for  the  attachment  f 

Mr.  Arnold.     What  is  the  object  of  that  inquiry  ? 

Mr.  Rta^.  The  purpose  is  to  draw  out  the  conversation  of  Judge  Hubbell, 
for  the  purpose  of  proving  this  specification. 

Mr.  AiRNOLD.  The  specification  is  that  be  entertained  a  ''  motion  to  dissolve 
an  injunction,  and  forcing  Ruch  motion  to  a  hearing,  and  deciding  the  same 
against  the  complaitrant,  without  reasonable  cause."  Well,  now  your  record* 
show  that  the  first  motion  to  dissolve  the  injunction  was  made  upon  the  bill 
alone,  and  before  any  answer  had  been  filed,  and  that  in  October  afler  an  ka- 
Bwer  had  been  filed,  and  afler  these  proceedings,  by  way  of  attachment,  then  the 
injunction  was  dissolveJ.  I  wish  you  would  submit  to  the  Court,  whether  your 
own  record  does  not  clear  the  respondent  from  the  charge  in  the  specification. 
The  question  is  objected  to,  directly  for  the  reason  of  irrelevancy,  and  the  objec- 
tion of  course  is  based  upon  the  supposition  that  there  is  something  in  the  spe- 
cification, to  which  the  witness  is  called,  that  is  properly  before  the  Court  imd 
about  which  testimony  may  be  adduced.  There  is  objection  in  the  second  place 
of  a  more  general  nature,  and  that  is  this:  that  there  is  really,  now,  after  the 
submission  of  the  record  by  the  Hon.  Managers,  nothing  in  the  specification  to 
which  parole  testimony  can  properly  be  adduced.  The  gravamen  contained  in 
this  specification,  is  that  the  Court  entertained  a  motion  to  dissolve  the  injunc- 
tion in  this  case,  and  did  dissolve  it  without  reasonable  caure  and  without  any 
motion  to  that  efiect  by  the  defendant,  and  when  in  fact  a  previous  motion  bad 
been  refused  in  the  same  state  of  the  cause.  That  is  the  chai^^d  contained*  in 
the  specification. — Now,  by  reference  to  the  record,  it  appears  that  an  order  waa 
taken.    (Mr.  Arnold  here  read  a  part  of  the  transcript  in  the  case.) 

DIoWi  I  Bubmit  to  the  Court  that  this  record  is  a  virtual  decision  of  the  caie^ 
when  we  look  at  the  spcifioation  in  reference  to  which  it  is  introduced.  The 
fad  is,  that  the  first  motion  to  dissolve  the  injuunction  was  not  made  when  the 
suit  waa  in  thd  same  stage  as  it  was  at  \ike  time  of  the  final  order  to  dnsolva 
the  injunction.  It  was n  motion  iipon  the  {till  alone,  and  before  any  anvwer 
had  been  taken.    The  injunction  was  not  dissolved,  but  it  was  so  modified-  ta 

26  .*  ''•■'.  '    ■   ■ 
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permit  the  oompIaiDant  to  draw  from  the  ward  officers  the  orders  to  which  he 
was  entitled.  Now  that  question  which  is  before  the  Court  is  directed  to  a 
conversation  with  Jijdge  Uubbell,  previous,  I  believe,  to  the  time  of  the  con- 
emplated  attachment  to  compel  Cook  to  pay  the  money  into  Court,  and  in- 
quiries as  to  those  ordeis  that  were  to  be  obtained.  I  cannot  see  what  rele* 
vancy  any  conversations  in  regard  to  those  orders  in  the  hands  of  Cook  can,  by 
any  possibility,,  have  to  this  charge,  which  is  that  the  Judge  unreasonably  and 
without  cause,  at  one  part  of  tlie  case  he  had  granted  an  injunction,  when  he 
had  refused  one  in  the  same  stage  of  the  case.  The  record  ^how  that  the  fact 
was  not  so.  It  was  not  in  the  same  stage  of  the  case,  and  I  suppose  it  would 
be  made  to  appear  that  the  conoplainant — I  judge  so  from  the  answer  lys.  well 
as  from  the  respondent — had  not  tendered  to  the  defendant  the  proper  amount 
of  money,  and  therefore  could  not  ask  that  those  orders  should  be  delivered  up 
to  the  complainant  It  was  asking  an  injustice.  Now,  the  reason  of  this  objec- 
tion is  partly  in  reference  to  time,  and  partly  the  inability  of  the  respondent 
to  meet  irrelevant  testimony  which  he  might  desire  to  rebut.  We  have,  to-day, 
had  occasion  to  take  the  names  of  several  persons  whom  we  think  we  may 
have  to  send  for  to  distant  parts  of  the  State.  Now,  if  this  evidence  is  intro- 
duced, it  would  bo  quite  likely  to  oblige  us  to  take  the  names  of  Mr«  Watkins 
and  Mr.  <^ookt  in  California.  It  is  hard  to  put  ns  upon  the  matter  of  such 
explanation,  if  the  matter  be  irrelevant. 

Mr,  Rtan.  Mr.  President,  the  Managers  of  the  Assembly  certainly  do  not 
desire  to  introduce  any  irrelavent  testimony  here^  and  tbe  only  question  is  not 
whether  it  is  really  convenient  or  inconvenient  to  meet  the  testimony,  but  whe- 
ther it  is  relevant.  If  it  is  relevant,  it  is  right  to  give  it,  however  inconvenient 
it  may  be  to  meet  it.  I  undei^atand  the  specification  diiferently  from  the  counsel 
on  the  other  side,  and  I  understand  the  record  ditlerently.  'She  charge  is:  ''That 
tbe  Faid  Le\\  Hubbell  so  being  Judge  of  the  second  judicial  circuit,  has  arbi- 
trarily and  oppr^vely  exercised  the  functions  of  bis  judicial  office,  of  his  own 
mere  will,  and  out  of  favor  or  enmity  to  the  oppression  of  suitors,  and  the 
manifest  scandal  and  danger  of  the  administration  of  justice.^'  To  that  charge, 
this  specification  applies.  The  specification  b.  (Mr.  Kyan  read  the  sixth  spe- 
dfieatiou.)  Now  in  the  first  place,  I  contend  tbat  the  gravamen  of  that  charge, 
''The  oppressive  exercise  of  the  functions  of  his  judicial  office  of  his  own  mero 
will,''  that  the  gravamen  of  that  is  the  gravamen  of  this  specification,  and  that 
is,  that  he  himself  gave  the  notice  to  the  counsel  of  the  complainant  of  a  mo- 
tion to  dissolve  the  injunction,  and  forced  that  motion  to  a  hearing  without 
reasonable  cause,  and  without  any  motion  having  been  previously  made  by  the 
defendant,  and  it  is  added  in  aggravation  of  that,  that  he  dissolved  the  injunc- 
tion, after  ha\ing  refused  to  do  so  in  the  same  stage  of  tlie  case.  Mr.  President, 
it  would  be  no  allegation  of  arbitrary  and  oppressive  exercise  of  the  functions 
of  his  judicial  office  to  the  oppression  of  suitors^  to  say  alone  tliat  he  has  at 
laat  dis^lyed  the  injunction,  after  having  refused  to  dissolve  it  in  the  same  stage 
«f  the  case.  A  judge  might  vary  without  any  arbitrary  exercise  of  the  fonc- 
tioa  of  his  office,  at  the  sume  stage  of  a  cause,  refuse  to  dissolve  an  injanction, 
and  at  a  later  time  dissolve  itj  whether  the  cause  remained  in  the  same  state 
or  not.  He  might  be  convinced  tlxat  he  was  wrong — ho  might  see  that  bis 
fivsfc  decision  was  wrong;  or^  although  the  cause  had  not  changed,  the  cauae 
remaining  in  the  same  position,  the  mere  lapse  of  time  might  make  it  proper 
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(o  dissoWe  an  injanctioB,  so  that  it  vrould  be  ne  cluu^ge  against  the  defendant, 
to  aaj  be  had  not  dissolved  it  before.  That  of  itself  is  no  impatation.  It  is  pat 
in  here  merely  by  waj  of  aggravation.  This  charge  is,  that  he  himself  gave 
the  notice  to  dissolve  the  injunction,  that  he  forced  that  motion  to  a  hearing, 
and  that  then  he  did  decide  the  motion  against  the  complainant,  without  rea- 
eonabie  cause.  That  is  the  giet  of  this  specification ;  and  even  if  it  did  appear 
that  the  case  was  in  another  staiis,  I  should  contend  that  the  record  does  Hot 
contradict  the  specification.  The  gravamen^  the  object,  the  substance^  is  in  no 
WSJ  weakened  by  that,  and  we  can  go  on  and  give  our  testimony ;  but  does  the 
record  show  that!  I  contend  it  does* not  The  cause  is  in  preci&ely  the  same 
etate. 

lir.  President,  every  legal  member  of  this  body  knows,  and  I  presume  the 
lay  members  know,  that  when  a  complainant  in  chancery  files  his  bill  in  chan- 
cery«  putting  the  defendant  to  answer  it  upon  oath,  he  makes  the  defendant 
witness  for  himself  in  the  cause,  and  it  requires  the  weight  of  two  oaths'to  over- 
come any  all^;ation  of  such  an  answer  in  direct  response  to  the  bill ;  and  that 
that  answer  so  sworn,  is  evidence  to  .di^Jeoh'e  any  injunction,  so  that  when  the 
complainant  comes  into  Court  and  voluntarily  trusts  to  the  defendant's  oath,  he 
makes  the  defendant  a  witness  against  him ;  but  the  rules  now  established, 
and  which  have  the  force  of  law,  give  to  every  complainant  the  right  to  dis- 
trust the  oath  of  the  defendant,  taking  from  him  the  power  of  putting  in  evi- 
dence  by  waiving  the  defendant's  oath  to  his  aqswer ;  and  when  that  oath  ia 
waived  it  is  immaterial  whether  the  defendant  put  his  answer  in  under  oath  or 
not.  It  is  an  immaterial  oath  and  lie  is  not  bound  to  take  it  When  the  com- 
plainant waives  the  oath  in  the  answer,  I  undertake  to  say  that  that  is  an  im- 
material oath,  on  which  no  assignment  of  perjury  can  be  made.  The  defendant 
cannot  voluntarily  intrude  it  into  the  cause,  and  the  answer  under  oath  or  the 
aoBwer  not  under  oath  put  into  a  bill  which  waives  the  answer  under  oath,  is 
not  evidence  in  the  cause.  It  is  merely  a  pleading  in  the  case,  and  it  is  no 
evidence  upon  a  motion  to  dissolve  the  injunction.  Then  let  us  turn  to  this 
record ;  we  find  here  that  upon  the  10th  of  March,  the  court,  upon  motion  to 
dissolve  the  injunction,  only  modifies  the  injunodon  to  receive  the  orders  and  to 
pay  them  into  the  court  It  appears  that  a  laborer,  who  had  a  contract  with 
some  ward  in  Milwaukee,  was  receiving  his  pay  in  what  were  known  as  ward 
orders,  I  believe.  This  man,  the  complainant  in  order  to  obtain  money,  pledged 
his  contract  to  the  defendant  so  as  to  authorize  the  defendant  to  receive  the 
orders  fron  the  common  council  of  the  city  of  Milwaukee.  When  this  dispute 
arose,  it  appears  he  filed  this  bill,  and  got  an  injunction  restraining  Cook  from 
receiving  any  more  orders.  The  Court  seems  to  have  decided  that  the  orders 
ought  to  be  collected  and  paid  into  Court;  that  the  common  council  ought  to 
pay  theoQ ;  bat  that  they  ought  to  be  paid  into  Court,  and  permitted  the  de- 
fendant to  go  to  the  common  council  and  get  the  orders,  and  pay .  them  into 
Court  Some  time  passes  along,  and  this  mani  Cook,  has  rtoeived  the  orden, 
but  has  never  paid  them  into  Court;  and.  an  application  is  then  made  for  an 
attachment  against  him.  AfUr  that  man  had  kept  these  orders  for  months^ 
when  the  comphiinant  moved  for  an  attaehment  i^nst  him,  when  there  was 
a  dear  breach  of  the  order  of  the  Court,  where  the  defendant  is  in  contempt 
of  the  Court,  the  order  is,  that  the  solicitor  may  stand  reoponsibie^  a&d  then 
the  Jodge  turns  reun4  and  nuikei  a.piotioii  hiniseK^  and  dissolves  the  injanc- 
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tiott.  I  €kj  ihaitbQ  answer  under  oath,  wiien  the  answer  inider  oath  was  wmv«d 
by  the  bill,  dote  not  change  the\state  of  the  cause.  It  stood  stlil  upon  the  bill 
and  the  bill  aidna.  Erefy  legal  member  «f  this  Court  knows  that;  and  that 
tkt  answer  should  have  counted  nothing,  and  did  count  nothing.  I  now  o^br 
to  ]iroT«  Judge  HubbelPs  conversation  to  satisfy  this  Court,  that  he  did  know, 
hisiself,  that  at  the  time  lie  dissolved  that  injunction,  he  was  dissolving  it 
without  reasonable  cause.  I  assume  this  question  to  be  relevant,  or  1  should  not 
offer  it. 

r 

FOURTEENTH  DAY. 

WxDKEsDAT,  Jane  2Z. 

AFTERNOON    SESSION. 

Mr.  Rtan.   I  recollect  the  Court  adjourned  last  evening,  while  the  qnestioii 
of  t>r6senting  a  oertuin  interrogatory  to  the  witness  was  pendin^p. 

Mr.  KkowLton.    Had  you  closed  your  remarks  last  evening  ? 

Mr.  Ryan.     I  had. 

Mr.  Knowlton.  In  support  of  the  question  against  the  interrogatory,  I  wish 
to  snbroit,  in  addition  to  what  has  been  already  said  by  my  associate,  some  few 
remarks.  It  is  contended  by  the  counsel  opposed,  if  I  correctly  understand  him, 
that  the  allegation  in  the  specific^ition,  that  this  injunction  was  dissolved  when 
the  cause  was  m  the  same  condition  as  when  the  motion  to  dissolve  had  been 
denied  by  the  Court,  is  merely  an  aggravation  of  the  offence  charged,  contend- 
ing that  the  offence  that  is  absolutely  charged,  is  that  he  arbitrarily  and  oppres- 
sively exercised  the  functions  of  his  judicial  office,  and  out  of  favor  or  enmity 
to  suitors,  and  that  it  is  applicable  in  this  particular  specification  to  a  partk^vlar 
suitor.  Let  us  examine  for  a  moment  and  see,  if  in  point  of  fact,  that  construc- 
tion can  be  placed  upon  the  langunge  used,  and  be  in  accordance  with  well  settled 
principles  of  law.  By  dissecting  the  sentence  somewhat,  we  shall  l»e  able  to  get 
a  correct  opinion,  I  apprenend,  of  what  is  charged,  I  ask,  whether  an  allega- 
tion that  a  motion  to  dissolve  an  injunction,  and  that  was  dissolved  by  the 
Court,  theugh  previously  refused,  would  carry  upon  its  face  the  least  evidence^ 
although  admitted  to  be  true,  in  Isw,  thst  the  party  was  guilty  of  an  offence. 
The  counsel  opposed,  I  believe,  in  his  argument,  has  fully  shown  to  this  Court 
thai  it  would  not  That  a  Court  might,  for  many  good  and  sufficient  rersona 
dissolve  an  injunction  at  a  subseqiient  stage  of  the  cause,  after  he  had  previously 
leftised  to  do  so.  Well,  if  that  be  so,  that  would  amount  to  no  charge  whatever^ 
mnd,  therefore  In  order  to  constitute  an  offence  impeachable  in  its  nature,  they 
have  alleged  some  fafcts  connected  with  the  charge,  that  the  party  is  guilty  of  a 
*  wrong,  and  wit4foiitthitt' being  so  stated,  there  is  no  wronjf  charged.  It  Is  a 
little  extraordintary  to  assume  here,  that  when  it  is  alleged  that  a  particular 
.act  was  doneottder  particular  circdmstancefs  that  that  act  is  merely  an  aggrava- 
tioa  4>f  the  offente  ahar^ed.  If  it  is  alleged  that  an  act  was  done  under  partionlar 
.droanistancea,  i  apprehend  that  it  is  the  soul  and- essence  of  the  charge,,  so  filr 
as  matter  of  fact  fs  concerned,  and  that  it  becomes  material  to  prove  it.  Vaw^ 
'soppose  they  should  prove  that  the  roo(»>n  to  dissolve  the  injunction  had  been 
tdeni^*— aad  then  suppose  they  should  prove,  m  they  already  have,  that  that  la- 
junction  was  subseqnenUy  diaaolved — ^if  there  ivas  nothing  more  in  the  etoa 
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tlun  that,  tbai  very  piioof  iroukl  est&bKsh  the  char^e^  80  ftir  as  tlie'specifieation 
]»eoneerfl«d.  Bot  they  then  go  on  aad  Mif^  the  tnjunctioii  was  in  fact<li»oIr«dy 
vriieD  the  case  stood  in  the  same  position  that  it  did  when  the  Court  refused 
to  dissolre  it.  This  -allegation  then  foeoouies  material,  and  must,  as  a  matter  of 
conrBe)  be  proved ;  heeause,  if  they  fail  after  making  this  allegation',  to  shotv  • 
that  that  was  the  state  of  the  case,  th^n,  1  say,  the  proof  does  not  eomd  up  to 
the  allegation,  and  no  cause  is  made  out.  This  is  a  variance  of-  a  material  cha- 
racter. This  is  a  total  wai^t  of  evi  Jimce  to  establish  an  offence.  Now,  in  this 
caAe>  they  have  introduced  the  record,  and  by  that  they  have  shown  the  parti- 
cular condition  in  which  this  suit  stood  when  a  motion  was  presented  to  the 
Court  U^  dissolve  the  injunction.  The  record  does  not  show  that  the  motion  to 
dissolve  was  refused.  It  is  ooty  inferred,  in  fact,  that  tho  motion  was  not  sus- 
tained, but  that  the  Court  did  modify  the  injunction.  You  can  only  ooroe  to 
tbeconclusbn,  that  it  was  derived  from  the  fact  that  the  injunction  was  modified. 
They  then  go  on  and  show  that  the  case  stood  in  a  different  attitude^'  and 
subsequent  to  the  time  when  the  injunction  was  modified  an  answer  was  put  in,  ^ 
wiierein  the  party  denies  all  the  equities  of  the  bill.  Universal  equity  jurisprn* 
deace  teaches,  and  the  counsel  will  not  deny  it,  that  whi^n  a  defendant  comes 
into  Conrt  and  denies  all  the  equities  of  the  bill  the  injunction  must  be  dis- 
solved,  as  of  course,  although  the  bill  should  finally  be  establi.shed  in  all  its  ' 
Tdaterial  points  and  the  injunction  again  revived.  I  say  they  will  not  deny  that, 
but  the  counsel  opposed  undertakes  to  evade,  or  rather  avoid,  a  portion  of  this  • 
rak  of  law,  by  saying  that  the  complainant  in  this  case  waived  an  answer  on 
o«th,  and  havinq:  so  waived  it,  notwithstanding  tine  coming  in  of  the  answer  on 
oath  denyiug  all  the  equities  of  the  bill,  that  that  oath  goes  lx>r  nothing,  and 
A8  a  matter  of  ootirse,  the  cause  stood  in  the  same  attitude  in  which  it  did  with* 
oot  an  answer*  I  apprehend  the  gentleman  will  be  led  to  this  conclusion,  that 
the  answer  admitting  it  in  part  and  denying  it  in  part,  does  not  place  the  > 
cause  in  the  same  attitude  as^  before  such  answer  was  put  in.  It  is  idle  to  say, 
tbeo,  that  there  was  nothing  else  in  the  case.  It  is  (something,  or  it  is  nothing. 
If  *it  is  something,  then,  I  say,  the  cause  does  not  stand  in  jthe  same  condition 
that  it  did  before,  when  a  motion  to  dissolve  was  denied.  A  denialr  without  oath, 
I  apprehend  compels  the  complainant  to  prove  the  allegation  of  his  bill  before 
he  can  ask  a  decree  at  the  hands  of  the  Court.  Will  t!ie  gentleman  contend 
before  this  Court,  that  if  an  answer  on  oath  v/us  waived, •  it  did  not  change  the  • 
condition  of  the  case  if  an  answer  without  oath  denying  all  the  facts  alleged 
^vere  put  in?  I  appreltend  that  the  gentleman  will  not  seriously  contend  that 
-a  decree  could  be  had  without  proving  the  facta  alleged  in  thin  bill.  I  know 
b«m  to  be  too  good  a  lawyer  to  assume  such  a  proposition  in  this  or  any  other 
Court,  and  if  so,  did  the  case  stand  in  the  same  position  that  it  did  before  the  • 
oeming  in  of  the  answer?  Now,  in  relation  to  the  extent  that  that  answer 
vronld  go  is  another  and  an  entirely  diSerenfc  question^  That  extenti,  as  a  matter 
of  proof,  is  an  entirely  difierent  thing.  But  1  wish  to  say  here,  and  I  do. it. 
ifviihout  the  fear  of  any  successful  contradiction — I  apprehend  the  eewnsel  =  op- 
posed is  somewhat  mistaken  in  relation  to  the  law.  laid  down  yesterday,  as  ia 
the  effect  of  the  answer,  and  the  extent  to  which  it  is  to  be  taken  by  the 
Court,  when  it  is  put  in  on  oath,  and  when  that  oath  has  been  waiv^ed.  I  be- 
lieve, I  say  that  I  can  state  without  any  fear  of  contradictiOtt,  that  thegemtlenMui 
<ia&not  possibly  shoir  any  precedent  in  the  books  to  warrant  that  position.    I 


196 

bsre  setrefaed,  loine  jeare  ago,  and  tiever  foaikd  it  Mr.  Justice  Story  lays 
down  the  rule  somewhat  carefully,  as  he  does  almost  every  proposition,  how- 
ever w^l  sustained  by  authorities,  and  he  is  oensidered  the  ablest  writer  up<Mi 
the  subject,  yet  be  suggests  that  when  the  answer  upon  oath  is  waived,  it  is  not 
by  any  means  clear  that  by  taking  that  course  they  can  avoid  the  effect  of  the 
rule  of  law  that  it  is  evidence  if  put  in  upon  oath.  Now,  that  is  the  way  Mr. 
Justice  Story  lays  down  the  rule,  and  I  do  not  believe  the  gentleman  can  find 
any  thing  in  any  of  the  books  that  will  sustain  his  poMtion.  I  examined  this 
question  some  years  ago,  and  eoiild  find  no  decision  to  sustain  the  position  here 
a^umed,  and  when  tiie  gentleman  has  sought  some  two  or  three  months,  I 
apprehend  he  will  be  quite  as  fortunate  as  I  was.  But  that  is  not  the  questioo 
involved  here,  because  if  the  complainant  was  put  in  an  attitude  by  the  denial 
of  the  matei*ial  facts  set  up  in  bis  bill,  even  without  oath,  I  say  that  the  case 
was  in  an  entirely  different  attitude;  and  I  say  further  that  it  is  an  unbending- 
rule  of  law,  that  where  all  the  facts  are  denied  that  the  injunction  must  be  dis- 
solved, as  a  matter  of  course.  It  is  very  likely  that  the  rule  sprang  up  under 
answers  upon  oath,  and  if  the  complainant  will  waive  the  answer  upon  oath,. 
I  know  no  reason  why  the  rule  shall  not  apply  to  a  dissolution  of  the  injunc- 
tion. I  am  not  aware  that  coroplainaots  can  take  that  kind  of  advantage  in  law 
of  defendants,  and  relieve  themselves  from  the  consequences  of  having  their 
injunction  dissolved  when  all  the  equities  of  the  bill  are  denied.  I  aay  the  legal 
consequences  should  follow  in  that  case  as  much  as  if  required  to  put  the  answer 
in  upon  oath.  Theu,  whatever  may  be  the  rule  in  relation  to  thaT,  it  is  quite 
dear,  and  the  gentleman  cannot  controvert  that  fact,  that  the  case  would  be  in  a 
different  condition.  Therefore,  this  proof  is  entirdy  immaterial;  immaterial,  I 
say,  because  upon  that  rests  this  specification,  that  the  case  was  in  the  sameaU 
titude.  If  it  was  not,  then,  I  say,  the  proof  won't  fhovr  the  commission  of  an 
offence  at  all.  But  again,  it  is  offering  parole  testimony  to  do  what? — ^to  do 
away  with  a  record  which  shows  a  different  state  of  the  case  from  what  is  al- 
leged in  the  specification.  Now  the  rules  in  this  Court  must  be  substantially  th» 
same  as  in  other  ccfurts.  There  can  be  no  doubt  that  that  is  the  correct  rule.  It 
is  80  stated  by  the  counsel  opposed ;  and  although  indictmentb  are  not  con- 
ceived to  be  applicable  to  charges  in  impeachment,  yet  the  offence  must  be  set 
forth  substantially,  and  so  as  to  nuike  it  appear  as  a  crime;  when  the  substance 
appears,  the  evidence  must  also  appear,  and  any  thing  varying  from  it  is  not 
admissible.  The  rule  that  we  ci^nnot  contradict  a  i-ecord,  also  applies,  and  they,, 
by  thdir  higher  grade  of  evidence^  have  placed  it  out  of  their  power  to  intro- 
duce parole  testimony  afterwards.  This  much  I  felt  called  upon  to  say,  and 
as  Mr.  Arnold  will  follow  me  farthei^  in  reply,  I  shall  not  trouble  the  Court  with 
any  farther  remarks. 

Judge  HuBBSLL.  With  the  indulgence  of  the  Court,  and  by  permiBsion 
of  my  counsel,  as  I  am  familiar  with  the  facts  in  this  case  and  Uiey  are  not,  and 
as  the  entire  questi<)n  seems  to  have  been  avoided,  I  beg  leave  to  make  a  sim- 
ple statement.  Here  is  an  objection  to  evidence.  The  objection  is,  that  the* 
evidence  offered  is  irrelevant  We  suppose  the  common  law  governs  here,  in- 
regard  to  evidence.  The  question  is — did  you  have  any  conversation  with  Judge 
Hubbell  on  the  subject  of  the  receipt  and  nonpayment  into  Court  of  the  ward 
orders  by  the  defendant?  That  is  the  substance,  really  the  question.  What.]» 
the  chaige  ?  The  charge  is  two-fold :  first,  the  Judge  without  reasonable  eauae^ 
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dioolred  an  iDJunctioD ;  and  not  only  Aat,  tbat  the  Judge  did  it  without 
anj  motion  haring  be^n  made,  and  withoal  notice  to  the  parties,  and  alter  hav- 
ing previously  refused  to  diasoke  it.  That  ie  what  I  am  charged  whh.  Now 
then  does  the  question,  *<what  did  the  Judge  say  to  yon,"  hare  any  relevancy 
whatever  to  the  charge  that  I  dissolved  the  inrjanctton  without  noUoeT  We 
think  not,  and  therefore  make  the  objection  simply  to  avoid  conaumiDg  time,  aad 
in  doing  so  have  consumed  four  times  more  time  than  to  have  suflfered  the 
question  to  pass.  Now  what  does  the  bill  show  in  this  caaef  It  shows  that 
about  March  ilth,  a  motion  to  dissolve  the  iDJunction^  before  the  answer  waa 
filed,  was  in  Court  and  being  argued  by  the  parties,  and  it  shows  that  the  Court 
did  not  decide  that  motion  at  that  time,  but  it  was- so  modified  as  to  place  those 
orders  in  Court  for  the  safety  of  both  parties. — The  record  shows  that  thoee 
orders  were  not  paid  over  into  Court,  but  were  retained  by  the  coonaeY.  The 
Court,  by  attachment,  compelled  the  parties  to  bo  secured  in  the  honor  or  pro- 
femonal  responsibility  of  one  of  the  counsel.  What  had  that  to  do  with  dis- 
solving the  injunction  ?  Nothing,  your  honor,  only  that  the  Court  refused  to 
take  up  the  motion,  but  held  it  over  to  be  taken  up  at  any  moment  by  the 
counsel.  It  was  nothing  but  a  motion  pending,  lying  over  nndisposed  of,  be- 
cause a  jury  trial  was  waiting  to  be  heard.  It  was  passed  over  and  laid  upon 
the  files  of  the  Court,  subject  to  be  called  up  at  any  time.  It  was  deferred  tall 
the  individual  wlio  had  permission  to  brin^  these  orders  to  Court,  made  good 
his  obligation,  and  then  the  Court  did  what  it  never  had  undertaken  to  do 
before,  passed  upon  the  motion,  passed  upon  the  bill  itself,  and  then  decided 
and  told  the  counsel  that  thris  motion  must  be  dissolved;  aiKi  that  is  the  whole 
of  it 

A  Senator  asked — Was  the  attachment  actually  issued  ? 

Judsre  Hubbrll.    I  think  not. 

Mr.  Rtan.  I  will  state  to  the  Senator  how  it  was.  The  records  show  that 
on  the  application  for  the  attachment,  the  undertaking  of  the  defendant's  soli- 
citor to  pay  over  the  orders  when  required,  was  agreed  upon,  and  thereupon  the 
injunction  was  dissolved,  and  no  attachment  was  issued. 

gdr.  Rtan  read  the  transcript  in  the  case  of  McGrath  V9,  Cook.] 
enator  Stswart.    What  was  the  use  of  oontinning  that  injunction,  if  the 
orders  were  in  Court  ? 

Mr.  Ryan.  The  orders  never  were  in  Court.  The  injunction  was  ao  modi- 
fied that  the  counsel  was  allowed  to  receive  them  and  pay  them  into  Court  He 
did  receive  them,  but  never  did  pay  them  into  Court 

Senator  Stewart.  I  understood  that  Mr.  Watkins  stipulated  to  pay  them 
into  Court 

Mr.  Ryan.  He  stipulated  to  pay  when  required,  and  the  same  day  tiiat  he 
made  that  stipulation,  the  injunction  was  released  to  him. 

The  queittion  upon  allowing  the  following  interrogatory  to  be  pat  to  the 
witness,  Winfield  Smith,  was  put  and  decided  in  the  affirmative.  Ayes  17, 
noes  7. 

**  After  the  order  of  the  Court,  allowing  the  defendant  to  reoeive  the  Ward 
or  City  orders  and  to  pay  them  into  Court,  and  before  the  motion  for  attach- 
ment was  made,  had  you  any,  and  if  any,  what  conversation  with  Judge  Hub- 
boll  on  the  subject  of  the  receipt  and  nonpayment  into  Court,  of  the  Ward  or 
C%  orders  by  the  defindanft  f ' 
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At  I  Ind  «  sliort  coDverBatiott*  with  Jodg^  Hul;4>ell  ia  reUtion  to  the  Bon- 
pi^meDt  of  these  orders  into  Court.  I  think  I  told  him  of  the  rumor  I  had 
beord^  that  the  defefodant  had  converted  them.  I  had  two  or  three  -converBa- 
tions  with  the  Jud^,  all  the  same  iq  subetance,  and  I  may  confoond  what  waa 
saad  .on  one  with,  what  >^as  said  in  another*  I  told  him  that  I  felt-  that  I  ought 
to  have  all  the  orders  paid  into  Court.  He  said  that  Mr.  Cook  had  compromised 
bimj  and  he  too,  wished  the  matter  disposed  of.  I  remember  calling  the  atten- 
tioo  of  the  Judge  to  the  inatter  two  or  three  times,  for  the  term  was  getting  near 
its  close,  and  1  ielt  it  important  that  it  should  be  done  before  hand.  I  urged 
the  Judge  considerably,  and  he  said  the  orders  should  be  paid  in  before  the  end 
of  the  term. 

(^  Did  he  give. any  explanation  of  the  way  in  which  he  had  compromised 
himself? 

'  A.  He  saSd'  he  had  sent  a  not^  to  the  common  council,  instructing  them 
to  pay  the  orders  ov^r  to  Mr.  Cook,  and  that  Mr.  Cook  had  not  treated  him 
fttrlv  in  the  matter;  that  Mr.  Cook  had  taken  the  ondoi's  off  to  New  York  and 
eoBverted  them,  aud  he, was  anxious  for  his  own  sake^  and  for  the  sake  of  all 
parties,  that  the  matter  should  be  arranged  beforo  the  end  of  tho  term, 

Q^  Were  you  in  Court  on  the  return  of  the  order,  to  show  caose  why  aa 
attachment  should  not  is^ue  against  the  defendant? 

A.  Yes,  sir;  I  think  the  day  which  was  fixed  for  showing  cause  there  were 
other  matters  on,  and  it  passed  over  to  the  next  day ;  but  the  next  day  the 
peities  appeared  in  obedience  to  the  order  to  show  cause^  Mr.  Watkins  appeared 
as  solicitor  on  behalf  of  the  defendant,  and  I  appeared  on  the  part  of  ^he 
eomplainant.  He  had  h  booid  there  which  he  proposed  to. offer  as  security  that 
these  orders  should  be  forthcominjc^.  It  contained  a  great  many  false  recitals. 
I  thought  most  of  tketn.  were  entirely  false.  I  objected  to  receiving  that  bond 
because  the  allegations  were  untrue ;  then  Judge  Hubbell  said,  ^  there  is  no  need 
ei  a  bond  at  all — all  I  want  of  you  is,  that  you  should  rise  in  your  place  and 
say  on  your  hnor  in  this  Court,  that  these  orders  shall  be  forthcoming  when 
required.''  Mr.  Watkins  hesitated  and  said  he  would  get  a  bond  that  would 
he  satisfactor  \  The  Judge  again  replied  that  a  bond  was  not  necesssary.  I 
think  Mr.  Walking  still  hesitated  and  was  still  urged ;  but  finally  he  did  con- 
sent to  that  very  tiring;  aud  at  the  time  the  clerk  made  the  minute  according 
to  the  instructions  of  the  Judge,  and  it  is  on  record.  I  think  the  order  was^ 
that  these  orders  were  to  be  paid  at  par  with  interest,  or  something  of  that 
sort.  I  requested,  myself,  in  the  first  place,  a  bond;  but  I  saw  that  the 
Judge  was  disposed  to  insist  upon  the  other  character  of  security,  and  so  I 
did  not  insist. 

Q.  Did  any  thing  take  place  then  upon  the  subject  of  dissolving  the  in- 
jiuiction2 

A.  I  am  not  clear  now  as  to  my  recollection  whether  it  was  on  that  day  ot 
the  day  before,  when  we  had  all  appeared  there.  I  perceive  from  the  record 
tiiat  the  motion  was  made  on  the  foanh  day  of  October,  that  the  parties  should 
appear,  the  next  day.  We  did'  appear  the  next  day,  and  Judge  Hubbeli  told 
the  parties  to  oomcup  the  next-mbvning  and  tlie  mooter  should  be  settled.  He 
tiien  said  to  me — '^  Mr.  Smith,  you  wiU  come  up  prepared  to  argue  a  motion'' 
—or  "the  motion" — I  think,  however,  he  said,  *»a  motion" — ^**to  dissolve  the 
injunction."   I  think  that  at  the  time  I  made  some  objection,  but  I  am  Bot  eer- 
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tain  about  tbat.    Very  little  more  was  said  aoy  wa  j. .  Wo  left  tlie  Court  HoQoe 
then  aod  came  baek  the  next  niorDing. 

Q:  Had  you  received,  at  that  time,  any  notice  from  de1endant*s  counee],  to 
dissolve  the  injucction  ?     A.  No,  air. 

Q.  Did  Ibe  defendant's  counsel,  prior  to  Judge  HubbelPs  makinpr  that  reznark,, 
give  auv  oral  notice  in  Court,  of  an  intentiou  to  move  to  diissolve  the  injunction? 

A,  No,  sir, 

^  Was  the  first  intimation  which  you  had  heard  of,  a  notice  to  dissolve  the 
iDJunction,  the  remark  of  Judge  Hubbell,  which  you  have  stated? 

A.  Yes,  sir,  it  was. 

Q.  When  that  motion  came  up,  or  at  any  time  when  the  subject  of  that 
motion  to  dissolve  the  injunction,  was  up,  did  you  as  complainant's  couttsel^ 
raake  objection  to  hearing  the  motion  ? 

A.  I  did.  It  was  made  after  Mr.  Watkins  had  expressed  his  willingness  to 
be  responsible  that  the  orders  shouU  be  paid  into  Court.  Then  Judge  Hubbell 
said  something  to  the  effect  that  *'  the  argument  will  now  be  taken  up  upon  the 
injunction."  I  then  objected  that  I  had  not  any  proper  notice  of  a  motion  to 
dissolve.  Then  Judge  Hubbell  said  to  me — and  I  think  these  were  his  exact 
words — **  that  ia  no  matter,  Mr.  Smith,  foi'  it  was  understood  yesterday,  that  you 
siKOuld  flrgue  it  this  moruing.*'   Then  Mr.  Watkins  proceeded  with  his  argument. 

^  Was  it  intimated  at  that  time,  in  any  way  by  Judge  Hubbell,  that  the 
motion  to  dissolve  the  injunction,  then  argued  and  then  disposed  of,  was  the' 
motion  which  had  been  made  iu  an  early  st^ge  of  the  cause,  to  di^ssolve  the  in- 
junction ^ 

A.  No,  sir;  there  wa»no  motion  in  fact.  I  deemed  that  we  were  discussing 
a  kind  of  oral  motion,  which  oral  motion  was,  in  fact  never  made.  I  never 
heard  of  sueh  an  intimation  till  now. 

Q.  Was  there  any  interval  of  time  between  the  entry  of  Mr.  Watkins'  pro-, 
fessional  liability  upon  the  record  for  these  orders,  and  the  argument  of  the 
motion  to  dissolve  the  injunction.^ 

A.  The  last  immediately  succeeded  the  former.  There  was  no  interval  of 
time  between  them.  At  least  there  might  have  been  a  fe^  words  or  a  few 
minute^  but  nothing  of  importance. 

Q.  After  the  dissolution  of  that  injunction,  did  Cook,  the  defendant,  remain, 
or  did  he  abscond  ? 

Ak  I  think  I  may  safely  say  he  absconded. 

Judge  HuBBBLu     Am  I  any  more  responsible  than  you  are  for  that.^ 

Mr.  Rtan.     I  don't  know. 

Judge  HuBBBLL.  W^ell,  I  don't  know,  either.  I  atn  sure  I  do  not  see  that' 
it  has  any  thing  to  do  with  this  case. 

Mr.  Arnold.     Is  that  question  insisted  upon^ 

Mr.  Ryan.    Ye«,  sir. 

Q.  Upon  the  argument  upon  the  motion  to  dissolve  the  injunction,  was  t%e 
order  vacating  the  injunction,  and  vacating  all  orders  under  the  injunction,  imr 
mediately  made? 

A.  Yesy  sir,  before  we  left  the  court  house.  In  fact,  I  never  really  finished' 
my  argument,  Tke  Judge  interrupted  me  so  frequently,  and  intimated  his 
opinion  sojstrongly,  that  I  gave  up,  and  the  order  to  vacate  was  immediate]/ 
entered. 

26 
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Cro9$  ExaminMion, — Q.  Was  the  injunction  in  that  case  granted  by  thd 
court  commissioner,  Mr.  Tenneyf     A.  Yes,  sir. 

Q.  When  it  came  up  first,  on  motion  to  dissolve  th^  injunction,  were  yon 
present  ? 

A.  I  was  pre9ent  at  the  argument  and  at  the  disposition  of  it. 

Q.  Did  the  Judge  state  tliat  that  motion  involved,  as  it  seemed  to  him,  the 
merits  of  the  case  and  that  he  could  not  liear  it  argued  during  the  jury  trials? 

A.  I  do  not  remember  that,  positively.  It  is  not  a  remark,  perhaps,  which 
my  attention  had  l>€en  called  to..  He  might  have  said  it.  I  Ihink  he  did  say, 
the  motion  involved  the  merits  of  the  bill.  There  was  no  doubt,  in  any  mind, 
about  that. 

Q.  Upon  the  final  disposition  of  this  case,  you  say  he  interrupted  you — 
did  he  not  say  farther,  if  the  defendant  had  presented  the  bill,  he  could  not 
have  granted  the  ii^unction ;  and  if  he  had  known  the  nature  of  it,  he  would 
not  have  granted  injunction  ? 

A.  Think  he  made  the  last  remark. — Ho  dissolved  the  injunction  on  grounds 
rising  on  the  bill. 

Q.  Was  the  point,  that  the  defendant  had  not  shown  in  his  bill  a  tender  of 
the  money  due  the  defendant.^ 

A.  That  was  the  point  the  Judge  raised. 

Q.  Was  not  the  burden  of  the  solicitor's  complaint,  that  his  client  had  been 
kept  under  injunction  that  never  ought  to  have  issued. 

A.  I  do  not  remember.  The  fact  is,  I  did  not  give  the  argument  of  Mr. 
Watkins  much  attention. 

Q.  Why  did  you  not  take  an  appeal  ? 

A.  I  think  it  was  because  I  expected  that  Mr.  Cook  would  be  off  before  I 
could. 

Q.  Was  not  that  security  of  Mr.  Watkins  given  upon  his  professional  honor, 
in  open  court  ? 

A.  I  do  not  certainly  remember  whether  upon  his  honor ;  but  that  is  my 
impression.  I  knew  that  I  thought  if  he  was  not  able  to  do  it,  no  honor 
would  be  security. 

Q.  Why  did  you  discontinue  this  bill  ? 

A.  It  was  for  the  purpose  of  getting  a  n^  exeat  to  prevent  Cook  leaving  the 
State.  I  had  eudeavored  to  file  a  supplementary  bill,  but  the  Judge  prevented. 
This  proceeding  was  the  last  one  but  oije  or  two  of  the  end  of  the  terra. 

Q.  During  the  pendency  of  that  suit,  after  the  order  was  made  for  the  issu- 
ing of  the  orders  by  the  city,  did  the  Judge  speak  to  you  about  i(^  and  ask 
you  if  it  had  been  done  ? 

A.  I  cannot  tell  whether  he  took  the  initiative  or  not;  it  might  hare  been  so 

Judge  HuBBBLL.  Did  I  not  speak  to  you  two  or  three  times  upon  the  subject! 

A.  It  may  have  been  that  you  did.  We  had  two  or  three  conversations,  and 
you  manifested  some  anxiety  upon  the  subject. 

Q.  In  regard  to  sending  the  note  from  Judge  Hubbell  to  the  common  council, 
did  not  the  Judge  tell  jou,  that  the  common  council  would  not  issue  the  orders 
unless  they  had  an  order  to  do  so  ? 

A.  I  think  he  did  not  say  unless  they  had  an  order.  I  think  that  he  did 
say  that  they  did  not  know  whether  Cook  had  a  right  to  get  them  or  not,  and  in 
Older  to  facilitate  the  purposes  of  the  order,  he  had  addressed  that  noli  to  them* 
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Mr.  KvowLVOn.  WImI  was  joar  andentaiidiiig  of  tbe  rul«  of  law  ia  rda- 
tion  to  mtaring  that  injuctioD,  by  appealiog  from  the  ord«r  dissolving  itt 

Mr.  Rtak.  I  think  the  gentlemaD  is  asking  the  witness  upon  an  opiaion  of 
law. 

Mr.  EvowLTON.  I  only  wish  to  know  «hy  he  did  not  af^raa];  and  I  wish 
hi  understanding  upon  the  rule,  in  order  to  get  at  the  true  reason  of  his  not 
taking  an  appeal  f 

A.  I  had  no  positive  opinion  upon  that  point,  and  did  not  trouble  myself 
to  examine. 

Seoator  Carst.  Is  there  any  rule  in  the  Circait  Court  requiring  notice  to 
be  served,  upon  motions  to  dissolve  injunctions? 

A.  I  should  rather  not  swear  to  the  rules  in  the  absence  of  them.  I  believe^ 
however,  there  is  such  a  rule.    I  think  I  have  so  understood. 

Mr.  Rtan  read  from  a  pamphlet  containing  the  rales  confirming  this  opinion. 

Mr.  Arnold.  The  rule  contemplates  a  case  of  special  application  made  out 
of  Oonrt»  not  to  the  Judge  but  to  the  replieant  I  ask  the  witness  if  it  has  not 
beni  the  invariable  practice  in  our  Court  when  motions  were  made,  that  the 
conDsel  on  tho  other  side  took  them,  and  no  written  notice  was  given  ? 

A.  I  cannot  say.  The  understanding  upon  that  motion  was,  that  it  should 
be  taken  up  the  next  morning. 

Q.  That  h&ug  done  in  open  Court,  and  both  parties  being  present,  waa  not 
the  notice  taken  as  sufficient  ? 

A.  It  was  a  sort  of  twenty-four  hours'  notice. 

Q.  Was  it  not  tbe  practice  to  send  for  counsel  if  they  were  not  in  Court 
when  these  motions  were  to  be  made,  and  especially  when  a  contested  motion 
VIS  to  be  taken  up  ?     A.  I  think  it  was. 

Mr.  Ryan.  You  stated  to  Mr.  Arnoki  that  you  discontinued  this  bill  for  the 
poipoie  of  filing  a  ne  exeat.  Did  Mr.  Cook  get  away  from  you  before  you 
KTved  it  upon  him  I 

A.  Tes,  sir  I  he  did.  I  filed  it  on  Saturday,  and  he  left  Sunday  morning  on 
the  boat 

Mr.  Arkold.  Why  did  not  Que  officer  serve  it  upon  him  between  eight 
o'clock  and  Sunday  morning? 

A.  Well,  sir,  he  said  he  could  not  find  him;  he  said  he  thought  he  was  con- 
eesled.    That  is  all  1  know  about  it 

Senator  Bjuair  asked  the  following  question : 

Was  it  the  practice  in  your  Circuit  Court  to  take  up  motions  without  notioet 
vhen  there  was  any  objection  to  either  party  ? 

A.  No^  sir !  I  think  on  objection  of  either  party  who  have  not  had  notice^ 
the  motion  was  held  open  until  the  other  party  could  get  notice.  I  think^ 
however,  it  has  been  g<»Berally  understood  and  practiced,  that  when  a  motion 
id  filed  one  day  in  the  presence  of  the  parties,  it  is  understood  by  the  parties  to 
be  called  on  for  hearing  the  next  day,  without  any  more  formal  notice.  I  am 
not  eertafn  where  a  party  comes  up  the  next  day  and  objects  that  he  had  no 
Qodee,  whether  it  would  be  proper  or  not 

^vdge  HoBBSLL.  The  terms  then  were  some  five  weeks  of  jury  trial,  were 
they  not? 

A.  I  should  say  about  four  weeks,  though  I  do  not  remember  positively.. 
£re7  morning  during  jury  trials  was  the  tinae  hr  making  motions. 
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Judge  HuBBBLL.  Was  it  not  the  universal  practice  not  to  stop  a  )wrf  .trial 
to  have  an  old  motion  argued ;  was  not  that  the  practice  daring  mj  presiding 
therev  ahuost  uniformly  t 

A.  I  think  I  saw  sometimes  an  exception. 

Judge  HuBBELL,  Was  not  that  a  practice  adopted  for  the  conTeoience  of 
the  bar? 

A,  I  suppose  so.  It  certainlv  served  for  the  convenience  of  the  bar.  I 
think,  however,  these  two  motions  were  taken  up  after  the  jury  trials  had  olosed. 
I  know  I  let  the  matter  run  along  as  near  to  the  end  of  the  term  as  I  thought 
It  safe. 

Mr.  Arnold.  Allow  me  to  ask  you  once  more,  why  you  did  not  take  an 
appeal? 

A.  I  did  not  deem  myself  secure  without  hating  Mr.  Cook's  body  upon  it,  and 
when  I  became  satisfied  that  I  could  not  have  that,  I  did  not  think  it  worth  while 
to  pfo  on  and  incur  the  expense. 

Mr.  Arnold.  One  question  in  reference  to  yonr  testimony  yesterday,  as  to 
the  verdict  against  the  Milwaukee  and  Mississippi  Railroad  Company.  Did  yoa 
understand  Judge  Hubbell's  remark  to  you  in  regard  to  that  verdict,  as  hwag 
a  direction  to  you  what  you  ought  to  do,  or  as  simply  a  suggestion  to  you, 
that  if  you  would  take  |;200,  he  would  not  disturb  the  verdiot  ? 

A.  I  shouki  think  I  understood  the  latter — as  a  simple  suggestion. 

Albert  G.  Knight  was  called,  sworn  and  examined,  to  prove  the  judg^ 
ment  named  in  the  specification  one^  article  two. 

Q.  Are  yon  Clerk  of  the  Raeine  county  Circuit  Court!     A.  I  am« 

Q.  Have  you  a  transcript  other  and  papers  in  the  case  of  Taylor,  against 
the  city  of  Milwaukee?     A.  I  have. 

The  papers  were  produced  and  read  to  the  Court 

Q.  Have  you  searched  in  the  office  in  the  County  of  Racine  for  a  letter 
from  Judge  Hubbell  in  relation  to  this  matter?     A.  I  have. 

Q.  Have  you  been  able  to  find  it  ?     A.I  have  not 

R,  W.  Wright  was  called,  sworn  and  examined  in  relation  to  specification 
second  of  article  seven. 

I  reside  at  Waukesha.    I  am  a  lawyer  by  profession. 

Q.  Do  you  recollect  the  suit  of  Pratt  against  Cleveland,  in  the  circuit  court 
of  Waukesha  county. 

A.  I  recollect  such  a  case.     I  was  present  at  the  trial  of  that  suit 

Mr.  Arnold.  You  ask  him  if  he  was  present  at  the  trial  Won't  you  state 
which  trial ;  there  were  three  or  four,  I  believe. 

Q.  Were  you  present  at  the  trial  out  of  which  the  indictment  against  Howe 
for  peijury  arose  ? 

A.  I  was,  sir.  I  was  present,  at  two  trials— K)n  the  first  trial  and  on  the  last. 
I  was  not  aware  that  there  were  more  than  two.  If  there  were  three  trials, 
I  may  not  have  been  present  at  the  last 

Q.  Will  you  state  what  the  controversy  at  that  tiial  was  in  regard  to  a  note 
having  been  attached  to  the  same  sheet  of  paper  with  a  contract? 

A.  Well,  the  suit  was  brought  by  Oeo.  0.  Pratt  The  note  waa  attached 
to  the  contract  and  made  payable  to  Howe  by  Cleveland ;  and  the  defence  set 
Up,  was,  that  the  note  when  made^  was  attached  to  and  made  a  part  of  a  contract 

Mr.  Arnold,    I  wish  to  suggest,  if  the  counsel  will  permit  me,  tba(  the 
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mioutM  of  A  trtftl  taken  so  long  ttgOj  oovid  not  of  cotm^lMive  bMB^taken  with 
a  view  to  defliDd  against  an  impeachment  at  this  day «  Judge  HubbeU  «a  •veiy 
body  knows,  is  in  tbe  haknt  of  taking  full  notes  of  caees  tried  before  kin.  Thia 
book  of  notes  is  here,  and  we  would  ofibr  it  to  you  if  you  wonklreeetfett 
to  eaiighten  as  as  to  the  history  of  thi»  ease.  The  case  I  recollect,  for  I  •  tried 
it,  was  a  very  complicated  one,  and  the  Judge's  minvtes  would  give  a  very 
complete  history  of  it. 

Mr.  Ryan.  Mr.  President,  I  would  state  to  the  connsel  that  the  Managers 
instract  me  to  say  that  they  think  it  would  be  opening  the  door  to  a  had  preoe- 
dent  in  the- case,  to  receive  it  I  have  no  reason  to  suppose  the  minutes  wooM 
be  unfair;  but  for  the  reason  I  have  stated,  the  Managers  instruct  nde  to  deciine. 

WiTNiss.  Ihe  defence  set  up  was,  that  the  note  then  made  was  attached 
to  and  made  a  part  of  the  contract,  of  which  the  party  claim  to  have  a  dapM- 
cate.  It  was  a  contract  between  Cleveland  and  Howe,  entered  into  between 
tbem  interchangably,  -  and  it  was  alleged  that  this  note  which  was  sued  npon, 
was  torn  from  the  bottom  of  the  contract ;  that  it  was  of  the  same  amount  as 
a  note  of  William  H.  Howe  attached  and  making  a  part  of  the  other  contract. 
It  was  claimed  that  the  note  which  Mr.  Howe  had  was  written  en  the  boltons 
of  kis  contract,  and  Mr.  Cleveland's  was  written  on  back  of  his  contract,  and 
that  the  notes  were  not  to  be  enforced  against  the  patties,  unless  en  eevtain 
coDditions,  and  I  recollect  that  it  was  claimed  that  the  contract  had  been  mu- 
toally  abandoned  and  that  of  course  the  notes  wbksh  were  given  as  forfeiture 
notes,  in  the  nature  of  a  penalty  were  also  abandoned.  It  was  claimed  that 
the  note  which  w£8  sued  upon  was  torn  from  the  contract  after  the  failure  to 
perform  the  contract,  and  that  note  passed  into  the  hands  of  Mr.  Pratt 

Q.  Each  party  gave  the  other  a  note  to  the  amount  of  $60,  in  the  nature  of 
a  penalty  attached  to  the  contract  ? 

A.  Yes,  sir;  I  would  not  be  positive  that  the  amount  was  $60.  I  thhk  it 
was.    It  itiight  have  be^n  $100. 

Qi  How  came  Howe  to  be  sworn  on  that  trial  f     A.  I  do  not  recollect 

Mr.  Arhold.  The  witness  is  evidently  laboring  under  a  mistake,  as  you 
cas  see  yooreelf. 

Mr.  RvAK.  I  do  not  see  it,  I  am  sure, 

Mr.  Arnold.  I  can  correct  him  if  you  desire  it,  though  it  is  not  my  bu- 
aneis  to  help  out  the  prosecution. 

Mr.  Rtan.     I  think  we  will  go  on  awhile  first* 

Q.  Did  you  hear  Howe  sworn  ?     A.  I  did. 

Q.  How  came  he  to  be  sworn. 

A.  I  do  not  recollect  whether  he  was  sworn  as  a  witness,  or  upon  notice 
rf  the  other  party. 

Q.  Where  did  it  appear  upon  that  trial  that  the  daplkate  of  the  contract  torn 
from  the  note  was? 

A.  I  do  not  recollect  that  it  appeared  at  all.  I  saw  that  vt  was  a  claim  set 
up  by  the  detendant  that  such  was  the  case. — Whether  he  gp^  any  testimony 
BnfScrent  to  show  that  or  not,  I  do  not  now  recollect 

0ro98  Examinaiion,^-^Q.  Wa4  it  itot  a  contract ; about  real  estate?  I  am 
potting  dieee  questions  ta  refresh  your  memory.  Was  it  not  a  Contract  between 
Cleveland  and  £aton  ?    Was  Howe  a  party  to  it  at  all  ? 

A.  My  impression  ia  that  Howe  was  a  party» 
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Q.  You  laid  you  oould  not  8w«ar  how  Howe  becftme  m  witnesB,  I  will  open 
a  way  for  you  to  see.  Was  not  the  note  on  Cleveland's  contract  the  one  which 
was  signed  by  Eaton,  while»  on  the  centrist  which  the  other  party  had,  the 
note  wan  written  under  the  contract     A.  Yes,  air! 

Q.  Now,  was  it  not  contended  also,  with  a  \iew  to  trace  this  note^  that  it 
was  driven  into  the  hands  of  Eaton  ? 

A.  It  is  possible  that  t^e  original  contract  may  have  been  between  Clevelsnd 
and  Eaton,  and  that  Mr.  Howe  acted  in  that  matter  as  agent  for  Eaton ;  but^ 
at  all  events^  I  am  certain  that  it  was  set  up  in  tbe  defence  that  Howe  was  a 
party  in  the  defence.  My  impression  is^  that  Mr.  Eaton  sued.  My  attention 
was  called  to  it  from  the  swearing  of  Mr*  Howe. 

Q.  Was  it  not  a  question  in  this  case  as  to  which  party  bad  forfeited  the 
4^ntract  2 

A*  I  stated  that  it  was  mutually  abandoned  or  forfeited.  I  think  Mr.  Haw- 
kins was  engaged  in  trying  that  cause  for  the  defendant.  I  think  you*  Mr.  Ar- 
nold, were  in  tbe  case. 

Q.  Do  you  not  recollect  that  I  was  for  the  defendant  f 

A.  I  do  not  remember. 

Q.  Which  suit  do  you  mean  to  swear  to  that  the  indictment  out  of  which  the 
indictment  for  perjury  grew  9 

A.  I  do  not  remember  which  suit  it  did  grow  out  of. 

Q.  Do  you  recollect  much  about  the  proceeding  at  any  rale! 

A.  I  recollect  that  tbe  matter  of  the  original  contract  was  imprest  upon 
my  mind  from  bearing  the  papers,  and  from  examining  some  of  them  myself. 

Q.  Do  you  not  remember  this — tbat  Howe  being  introduced  as  a  witness, 
I  put  him  through  a  severe  course  of  cross-examination,  with  a  view  to  draw 
out  that  this  note  was  wrongfully  cut  off? 

A.  1  do  not  I  recollect  that  he  was  cross  examined  in  reference  to  tbe 
original  transaction,  but  whilst  he  showed  tbat  Mr.  Eaton  was  tbe  party  to  the 
original  transaction,  I  could  not  say  I  got  the  impression  at  the  time  that  Howe 
was,  but  it  is  altogether  likely  I  Qiay  be  mistaken  in  that 

Q.  I  have  asked  you  once  if  you  can  pretend  to  give  an  account  of  it,  which 
you  would  say  is  reliable  ? 

A.  I  could  give  no  more  than  that  impression,  that  Mr.  Howe  was  an 
original  party. 

Q.  Can  you  remember  at  this  length  of  time  what  A,  B  and  C  said ! 

A.  Probably  not 

Q.  Do  you  recollect  that  the  jury  did  not  agree ! 

A.  I  think  that  the  Jury  failed  to  agree  at  the  first  trial.  i 

Q.  Had  you  forgotten  that  fact  till  1  mentioned  it  ? 

A.  I  could  not  have  told,  I  tbink^  how  the  matter  was  disposed  o>£ 

Mr.  E.  HuKLBUT  was  called,  sworn  and  examined,  in  rektion  to  the  fifth 
specification  of  article  nive : 

I  reside  at  Oconomowoc,  in  Waukesha  county ;  by  profession  I  am  a  lawyer. 

Q  Do  you  recollect  an  indictment  for  arson  in  the  Jefferson  county  Circuit 
Court,  against  Jphn  and  Gilbert  Lanet     A,  I  do,  sir. 

Q.  Will  you  state  to  the  Court  when  the  motion  was  made  or  argued  to 
quash  that  indictment) 

A.  I  was  not  present  at  the  trial.  Igot  fco  the  Court  just  as  it  was  disposed 
of. 
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Q.  Will  you  state  wLat  took  place  at  the  Court  #hen  you  got  in  there! 

A.  I  tbiDk'it  was  the  last  matter  disposed  of,  and  the  Court  adjourned  on 
the  spot  for  dinner, 

Q.  Did  you  at  any  time,  Mr.  Hurlbut,  hear  Judge  Hubbell  make  any  remark 
as  to  the  merits  of  that  motion  ? 

A.  At  the  last  term.  At  the  term  in  which  the  indictment  iras  disposed  of, 
I  was  present 

Q.  Well,  prior  to  that?     A.  No,  sir!  I  did  hot 

Q.  Well,  when  the  indictment  was  disposed  of? 

A.  That  was  the  October  term  1851.  The  District  Attorney,  Mr.Dutcher, 
moved  the  cause  for  trial ;  and  ifis  it  was  called  up,  the  Judge  paused  a  moment, 
and  said  he  believed  Mr.  Arnold  was  counsel  for  the  defence.  Mr.  Dutcher  said 
he  thought  he  was.  Judge  Hubbell  then  said,  he  had  promised  Mr.  Arnold  that 
the  indictment  should  be  quashed,  or  told  him  that  it  should  be  quashed — and 
the  indictment  was  quashed.  Mr.  Dutcher  asked  him  then,  upon  what  grounds 
he  quashed  the  indictment  The  Judge  replied  that  he  would  tell  him  at  some 
other  time. 

Q.  Were  you  present  in  Court  at  any  term  previous  to  that  term  when  the 
indictment  was  quashed,  when  the  trial  of  the  cause  was  pressed  on  f 

A.  I  do  not  positively  recollect  whether  I  was  present  at  the  April  term,  and 
heard  what  was  said  relating  to  the  indictment  or  not.  I  know  1  talked  with 
the  District  Attorney  about  it.  I  am  not  certain  whether  I  gleaned  what  infor- 
mation I  had  from  him,  or  l^heCher  I  had  heard  it  in  Court. 

Q.  Do  you  recollect  any  terra  when  the  indictment  was  pressed  for  trial,  and 
the  indictment  'was  not  forthcoming  ? 

A.  That  was  at  the  April  term,  previous  to  its  being  disposed  of;  I  under- 
stood that  the  Judge  had  left  it  in  Milwaukee, 

Q,  What  1  a^ked  you  was,  whether  you  were  present  in  Court  when  any 
thing  about  the  indictment  having  been  left  in  Milwaukee,  was  stated  f 

A.  My  impression  is,  ihnt  I  was,  but  I  am  not  positive  whether  I  heard  it 
stated  in  Court  or  bv  Mr.  Dutcher  at  the  time. 

Cross  Examination, — Q.  Did  you  know  the  fact  that  the  Judge  did  hold 
that  indictment  over  to  consult  with  the  Supreme  Court? 

A.  I  understood  that  that  was  the  object  I  went  down  with  the  witnesses 
to  try  the  cause  at  the  April  term.  We  could  not  go  to  trial,  because  of  the 
absence  of  the  indictment,  and  I  am  not  positive  whether  Mr.  Dutcher  told 
me  he  left  in  Milwaukee  or  whether  I  lenrned  that  fact  m  Courti  ]t  had  not 
yet  been  decided  that  the  motion  to  quash  would  be  sustained,  I  was  in  Court 
at  the  April  terra  with  the  witnesses. 

Q.  What  wa.s  the  language  made  use  of,  in  quashing  the  indictment? 

A.  I  think  I  wrote  down  in  a  diary,  that  I  kept,  the  exact  language.  I  have 
not  it  with  me.  I  know  we  thought  it  something  very  singular,  and  talked  a 
good  deal  about  it 

Q.  Tou  supposed  he  had  made  a  bargain  with  me  to  quash  that  indictment, 
and  was  keeping  his  side  of  the  trade?     A.  I  do  not  know  what  I  thought 

Q.  Was  not  that  really  What  you  thought  and  talked  about,  that  he  was  un- 
der bonds  to  me  to  quash  the  indictment  ? 

A.  I  do  not  know  that  I  thought  that.  I  do  not  recollect  what  I  didthinki 

Q.  You  "Siiought  it  strange  that  after  the  lape  of  a  yeat  he  should  soy  to 
1B6^  that  he  was  going  to  quash  the  indictment  t 
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A.  If  be  bad  told,  you, so»  I  should  not  tbinli  it  Btrange  tbat  be  said  ao  ^lere. 

Q.  Were  you  examined  as  a  witness  before  the  Committee  of  the  Hon,  tb» 
Assembly  last  winter  ? 

A.  I  was.     I  was  subpoenaed  by  Mr«  Brown,  the  special  messenger. 

Q.  How  did  the  question  come  up  ? 

A.  The  question  was  put  to  me  before  the  Committee,  I  do  not  think  I  bad 
communicated  it  to  any  one,  who  would  be  apt  to  inform  the  Committee.  J 
had  talked  about  with  my  friends.     At  the  election  we  talked  about  it 

Q.  Have  you  been  rather  inimical  to  Judge  Uubbell  for  a  couple  of  year» 
past? 

A*  As  a  Judge  I  have  been  unfriendly  to  him,  and  talked  against' him. 

Q.  Did  you  take  offence  at  him  once  in  the  Waukesha  Courts  about  the  hand 
writing  of  somebody  in  a  suit.     A.  I  do  not  know  that  I  did. 

Q  Did  you  not  take  it  in  high  dudgeon  ? 

A.  I  thought  it  rather  ungentlumanly ;  but  I  was  not  much  surprised  at  it,, 
because  I  had  known  him  before  he  came  to  Wisconsin. 

Q.  At  the  time  the  Judge  decided  to  quash  the  iodictment,  did  he  say  to  the 
district  attorney,  that  he  had  time  to  go  before  the  grand  jury  and  get  another 
indictment  if  he  chose  I 

A.  I  think  not.  The  grand  jury  was  discharged.  I  think  he  said  if  they 
were  fearful  that  they  would  escape,  he  could  have  them  arrested  and  bouQd 
over;  but  we  had  been  to  a  good  deal  of  e^cpense,  and  we  let  it  go. 

Q.  They  were  respectable  men  were  they  not  in  the  community  ? 

A.  Well,  perhaps  th«y  were. 

William  Dutcher  was  called,  sworn  and  examined  upon  the  same  epecifi«> 
cation. 

I  reside  in  Jefferson  county.    I  am  an  attorney  at  law. 

Q.  Were  you  district  attorney  of  that  county  in  1851  f     A.  I  was. 

Q.  Do  you  recollect  of  an  indictment  for  arson  against  John  Lane  and  Gil- 
bert Lane/     A.  I  recollect  it,  sir. 

Q.  Were  you  present  in  court  when  a  iQotion  to  qoash  that  indictment  was 
argued  before  Judge  Hubbell  ?     A.  Yes,  sir. 

Q.  What  disposition  was  made  of  it  at  that  time  f 

A.  It  was  not  dispose^]  of  at  the  time  of  the  argument.  The  Judge  remarked 
that  it  presented  a  new  question  to  bim-— that  he  was  not  fully  advised  upon  its 
merits,  and  he  wished  to  confer  with  his  associates  upon  the  supreme  bench 
in  relation  to  it,  and  he  would  inform  me  of  his  decision  in  time  to  try  it  I 
think,  in  relation  to  the  first  count,  he  had  not  much  doubt,  but  he  was  not 
as  fully  satisfied  as  to  the  second. 

Q.  Did  he  state  whether  or  not  that  first  count  was  a  good  count  ? 

A.  I  think  he  did  not  express  himself  fully  in  relation  to  it;  but  from  .some 
remarks  he  made,  £  supposed  be  intended  to  hold  it  good.  I  might  have  so 
taken  his  opinion  from  being  a  little  anxious  myself  to  sustain  the  indictment 

Q.  Was  tbat  cause  continued  from  that  term  ? 

A.  It  was  continued  to  the  spring  term. 

Q.  Was  the  cause  ready  on  the  part  of  the  pro^ution  for  trial  at  the  f pring 
term  of  1851? 

A.  It  was  ready  for  trial.    The  Judge  took  the  indictment  home  with  him, 
.  and  stated  to  me  Uiat  he  would  inform  me  in  time  to  prepare  for  triel|  MfiUm 
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h»  thottglit  of  qiiflsliiDg  A*  indictment;  and  at  the  apring  terfti  be  told  tne^that 
lie  had  not  the  .indiotment  with  him.  I  went  to  bis  room  with  him  and  ha 
could  not  find  it.  He  told  me,  before  be  went  there,  that  b^  had  not  full/  mada 
up  his  mind  about  it»  and  had  not  had  an  opportunity  to  present  it  to  the 
Court  to  get  their  opinion.    It  was  then  continued  until  the  next  term* 

Q,  Did  he  at  that  time  m^ke  anj  distinction  between  the  counts! 

A.  I  do  not  recollect  that  he  said  any  thing  about  the  indietment^  fuith#r 
than  I  have  stated,  that  he  had  not  settled  it  id  bia  mind.  I  do  not  think  he 
apoke of  anj  distindion.at  th$t  time. 

Q.  Did  he  at  that  time»  engage  to  give  you  any  notiee  in  regard  to  bdng 
prqMH-ed  for  trial  at  the  nsext  terkn  ? 

A.  I  am  not  confident  that  he  did,  or  that  he  said  any  thing  about  tile 
notice  at  that  time. 

Q.  V^m  the  cause  ready  ibr  trial  at  the  October  tem  of  1851  ? 

A.  Then  we  had  a  great  deal  of  criminal  business  on  hand,  a  very  lai^ 
docket;  and  when  I  got  to  the  Courts  I  found  Judge  Howe  upon  the  beaoh; 
by  some  arrangement  that  had  been  made.  In  order  to  save  expense,  I  did  not 
fiend  out  any  subpoenas  before  the  sitting  of  the  Court,  except  in  one  or  two 
cases^  and  during  .the  first  week,  while  Judge  Howe  wsa  presiding,  I  had  the 
subpoenas  seat  out.  If  my  memory  serves  me^  the  indictment  was  there  when 
the  Judge  arrived  on  the  second  week.  He  then  informed  me  that  he  had 
concluded  to  quash  the  indictment.  I  do  not  know  as  I  can  recollect  the  lan- 
guage that  he  used,  predaely ;  it  was  in  open  Court,  and  was  in  substance  like 
this : — ^When  the  case  was  reached,  I  stated  that  I  was  ready  for  the  trial,  and 
lie  stated  that  there  was  somethiog  about  that  indictment  that  was  not  ex- 
actly sound.  He  said  he  believed  Mr.  Arnold  was  counsel  for  the  defence;  I 
aaid  I  thought  he  was.  He  said  be  had  concluded  to  quash  that  indictment; 
that  he  should  sustain  it  if  he  could  do  so;  but  not  being  clear  about  it  he  said 
lie  should  quash  it — He  said  he  did  not  know  but  the  indictment  was  as  good 
an  one  as  could  be  drawn  under  that  statute;  but  he  thought  it  a  doubtful  que»- 
tion,  and  he  had  ooo^luded  to  (^ash  it  Mr.  Arnold  was  not  present  at  either 
term,  after  the  motion  was  argued.  I  think  he  stated  to  me  that  he  had  iXH 
fonned  Mr.  Arnold  to  that  efiect 

Ahos  Bawykr  was  called,  sitorn  and  examined  in  relation  to  speeifieation 
one,  article  seven. 

Q,  Do  you  remeniber  a  foreclosure  sale,  upon  tome  property  in  the  city  of 
Milwaukee^  made  in  a  certain  cause  wherein  John  F.  Baaaen,  Le.  Fevre,  and 
others  were  complainaat^  and  of  which  property  Mr.  Kilbourn  became  pur- 
chMer?    A.  I  do^ 

Q.  Do  you  know  Mr.  Mariner  ^    A  Yes,  sit. 

Q.  Do  you  recollect  Mr.  Mariner's  comiagitQ  you  upon  the  subject  df  hold- 
ing a  spenial  term  taeonfirm.the  sale  of  the  mortgaged  premises  in  that  case! 

A.  X  es,  sir. 

Q.  Did  Mr,  Mariher  infotm  you  of  the  fadahat  Judge-Hubbell  had  rahied 
to  hold  the. laipecial  term?    A.  He? did. 

Q.  Didji^ou.tihereupettgotoaeeJttdgeHnbbtll?    A.  Yes^sirl 

Q.  Did  you  go  that  same  day/    A.  I  think  I  did. 

Q»  Wfii  joti  miJwm  the  court  wiBat  conversation  took  plaoe  between  you  imd 
Judge  Hubbelir         .A 
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A.  Well,  I  do  not  know  that  I  could  recollect  the  conTenatioii,  though, 
perhaps,  I  can  the  substance  of  it    I  requested  him  to  confirm  the  sale,  and  he 

id  he  would,  and  did. 

Q*  I  wish  you  would  state  the  substance  of  the  conversation  as  near  as  you 
recollect. 

A.  Well,  that  is  a  matter  of  some  difficulty.  The  conversation  was  short,  and 
I  do  not  know  as  I  could. 

Q.  What  did  you  tell  him  ? 

A.  I  told  him  that  I  wanted  to  get  possession  of  the  mill ;  that  that  was 
ril  I  had  to  do  about  it;  that  I  comd  not  do  it  until  the  sale  was  confirmed; 
that  I  felt  anxious  to  get  possession  of  the  mil].  I  requested  the  judge  to  con- 
Him  the  sale,  and  he  said  he  would. 

Q.  What  did  he  say  in  relation  to  Mr.  Kilbovm? 

A.  I  thiuk  he  said  he  was  not  obliged  to  confirm  the  sale — ^it  was  a  matter 
cf  favor  entirely.  Mr.  Kilbourn  bad  not  used  him  well,  and  he  did  not  propose 
to  grant  him  any  favors  only  as  they  came  within  his  r<^ular  duties  as  Judge. 

Q.  Did  he  state  how  Mr.  Kilbourn  had  used  him  ill,  or  had  not  used  him 
well? 

A.  I  do  not  know  but  he  did ;  but  I  cannot  remember  that  he  did^ 

Q.  Was  there  any  conversation  about  the  Jenny  Lind  Club  in  connection  with 
Kilbourn  ?     A.  I  should  think  there  was. 

Q.  Well,  just  atate  what  it  was  ? 

A.  Well,  sir,  I  could  not  do  it.  I  think  the  subject  was  mentioned  but  I 
cannot  recollect  the  words. 

Q.  Well,  I  do  not  want  the  precise  words  if  you  cannot  give  them ;  but  what 
was  the  substance? 

A.  The  substance  was,  that  Kilbourn  had  considerable  to  say  about  the  Jenny 
Xsnd  Club^  at  least  I  think  he  said  so. 

Q.  Was  that  assigned  as  one  of  the  reasons  why  he  would  not  hold  a  special 
term  to  •blige  Mr.  iNilboum  ? 

A.  No  I  1  do  not  know  that  it  was,  but  that  Kilbourn  had  taken  a  great  deal 
cf  pains  to  injure  him  and  use  him  bad;  and  I  think  the  club  was  mentioned. 

Q,  Well,  was  there  any  thing  said  in  regard  to  yourself  by  Judge  Hubbeil, 
of  his  willingness  to  hold  a  special  term  to  oblige  you,  and  of  his  reasons  for 
l)eing  willing  ? 

A.  Nothing;  only  that  we  were  old  acquaintances,  and  that  I  had  told  him 
hem  I  was  situated,  and  he  said  he  would  hold  it  for  me  to  accommodate  me. 
Though  he  was  not  obliged  to  do  it,  he  would  to  accommodate  me. 

Q.  Was  there  any  thing  said  by  Judge  Hubbell  in  that  conversation  about 
Kilbourn  having  opposed  his  election  as  Judge  ? 

A.  I  do  not  think  there  was  a  word  said  about  his  election. 

Q.  Was  any  other  instance  mentioned  of  his  having  used  Judge  Hubbell  ill 
betides  what  you  have  stated  ? 

.  A.  I  do  not  know  as  there  was,  and  I  do  not  know  but  there  was.  My 
conversation  with  him  was  short;  1  was  not  over  five  minutes  with  him  in  the 
lioose.  I  do  not  know  that  any  instance  was  mentioned,  only  thut  Kilbonm 
kad  been  ugly  to  him  and  had  uaM.  him  bad. 

'  iQ.  Did  you  (Aate  to  Judge  Hobbdl  in  that  converaatioiif  whose 'interest  it 
wwy  or  whom  it  would  oblige  to  confirm  the  sale!    A.  I  did« 
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Q.  YoQ  stated  that  it  would  oblige  jounelf  and  not  Kilbourn  f 

A.  I  stated  that  in  the  end  it  would  not  make  much  difference  with  Eil* 
bonrn,  and  that  it  would  oblige  me  at  much  or  more  than  Kilbourn. 

Cross  Examination. — Q.  You  8a j  he  confirmed  the  sale — jou  mean  to  aaj 
lie  would  hold  a  special  term  to  confirm  it  That  is  what  you  mean  bj  confirm/ 

A.  Yes,  sir! 

Q.  Did  you  know  that  Judge  Hubbell  was  holding  a  special  term  about 
«rery  day  at  that  time  ?     A.  I  do  not  know  about  that 

Q.  How  far  did  you  live  from  the  court  house  ?     A.  Some  eighty  rods  or  so. 

Q.  Did  you  apply  in  the  evenings  ?     A.  I  did. 

Q.  Had  Mr.  Mariner  been  then  before  you  ?    A.  I  think  he  had. 

Q.  Was  it  not  that  Judge  Hubbell  refused  to  go  down  that  night  Do  you 
recollect  of  his  saying,  that  he  thought  it  would  do  if  it  was  done  the  next  day  ? 

A.  I  did  not  request  him  to  go  down  that  evening,  but  the  next  day.  I 
^ink  there  was  nothing  said  about  the  time^  but  the  judge  said  he  would  do  it 
the  next  day. 

Q.  Did  not  the  Judge  say  that  it  being  in  the  evening,  he  did  not  feel  under 
any  obligation  to  go  down  to  accommodate  Mr. Kilbourn  who  had  abused  him! 

A.  I  do  not  think  he  did. 

Direct  Examination  resumed. — A.  I  do  not  know  as  the  night  was  mentioned. 
My  understanding  about  it  wafl,  that  the  next  day  he  would  confirm  the  sale. 

Q.  Was  what  he  stated  about  not  accommodating  Mr.  Kilbourn,  in  any 
way  qualified  by  his  saying  any  thing  about  his  not  being  willing  to  go  oat  of 
Ilia  way  in  the  night  ? 

A.  I  do  not  know  that  I  thought  or  expected  himto  go  down  in  the  evening, 
and  I  do  not  know  that  he  said  any  thing  about  going  down  in  the  e\'ening. 

Q,  Do  you  recollect  that  he  said  to  you  that  he  had  given  general  notice  to 
the  bar  that  he  would  stop  at  ten  o*cIock  e^ery  day  at  the  Court  House,  to  trans- 
act the  general  business  of  the  bar  ? 

A.  1  think  he  said  he  stopped  at  the  Court  Houfc  every  day  as  he  passed  by. 

Senator  Wakblsy  asked  at  what  time  of  the  day  did  Mariner  and  yourself 
have  this  conversation,  relative  to  the  confirmation  of  the  sale  f 

A.  I  think  it  was  at  my  house,  after  dark,  at  early  candle  light,  the  sakie 
evening  of  the  day  of  sale.  I  am  confident  it  was  after  dark.  It  was  the  fore 
part  of  January  or  last  of  December.  In  fact,  I  know  it  was  after  dark,  because 
I  did  not  get  home  evenings  till  about  that  time. 

Mr.  Mariner  was  re-called,  in  proof  of  the  first  specification  of  article  nine. 

Q.  Do  you  recollect  of  being  present  in  the  circuit  court  of  Milwaukee 
ecKinty,  at  any  time  that  the  subject  of  a  new  trial  in  the  case  of  Trentledge 
against  the  Milwaukee  and  Mississippi  railroad  company,  was  being  considered  t 

A.  Yes,  sir. 

Q.  Will  you  state  what  took  place  there  in  your  presence,  and  eveiy  thing 
connected  with  it ! 

A.  It  was  in  the  rooming,  the  hour  for  motion&  I  stood  up  by  the  desk  in 
order  to  make  a  motion.  There  was  a  good  deal  of  business  to  be  heard  th^t 
morning.  I  think  Mr.  Finch  spoke  of  this  case  of  the  railroad  company,  and 
the  Judge  said  he- thought  he  should  grant  a  new  trial  in  that  ease.  Mr.  Poran 
then  said  he^  hoped  his  Honor  would  not,  as  be  had  some  new  authorities  to 
present    Judge  Hubbell  said,  the  rerdict  was  a  lai^  one^  and  if  strawberry 


beds  were  worth  as  much  as  the  jury  thought,  we  h«d  better  all  go  to  ndaisgr- 
Btn^wbf$rnes.    This  conversation  was  in  open  Court. 

Q.  Wais  the  order  for  the  new  trial  entered  immediatelj  ? 

A.  I  do  not  know  that  it  was.    The  Judge  said  he  should  allow  a  new  triaL 

Q.  Did  he,  in  fact,  hear  Mr.  Doran^s  authomies?    A.  No,  sir;  not  then. 

Adjourned  until  afternoon. 

AFTBBNOON   SESSION. 

• 

Dr.  tfRSVxs  was  re-called  on  specification  four,  article  eighL 

Q.  Are  you  acquainted  with  Mrs.  Sarah  Pope  ?    A.  I  am,  sir. 

Q,  Do  you  recollect  when  she  was  applying  for  a  divorce  from  her  huabaad  t 

A.  Yes,  sir;  I  recollect  the  time  of  her  applying  for  it. 

Q.  Had  you  any  a^ncy  in  appointing  a  meeting  between  her  and  Judgo 
Hubbell  ?     A.  Yes,  sir. 

Q.  Will  you  state  what  it  was,  and  when  it  was  ? 

A.  Well,  I  declare,  I  cannot  name  hardly  the  month  or  year.  I  hare  aot 
given  it  a  thought  in  a  long  time.  I  shall  have  to  think  awhile.  I  think  it 
must  be  two  years  this  coming  fall.     I  have  that  impression. 

Q.  Will  you  state  what  your  agency  was  in  relation  to  a  meeting  between 
her  and  Judge  Hubbell  ? 

Judge  Hubbell.  Mr.  Ryan,  can  you  not  get  at  the  time ;  I  should  like  to  hsTe 
that  settled  first 

Mr.  Rtak.    That  is  what  I  have  been  trying  to  do. 

lyitness.   It  was  the  latter  part  of  the  summer,  1850 ;  that  is  my  impression. 

Q.  Will  you  now  state  what  agency  you  had  in  bringing  about  the  meed^g^f 

Mr.  Arnold.  And,  Doctor,  m  doingtbat,  I  wish  you  would  confine  year- 
self  to  the  question,  and  not  relate  what  others  said. 

Mr.  Rtan.  Mr.  Arnold,  I  would  sugs:est,  that  if  Dr.  Qreves  received  any  sug- 
gestion from  any  one,  to  procure  that  meeting,  and  ipentioBed  that  suggestion 
to  Judge  Hubbell,  I  take  it  that  it  is  proper  and  legitimate  that  the  witness 
should  state  it. 

Mr.  Arnold.  That  might  be  proper,  afler  you  have  shown  that  that  meeting 
was  protured  and  did  take  place. 

Q.  Did  you  see  Judge  Hubbell  in  relation  to  an  interview  between  him  aod 
Mrs.  Pope!    A.  I  did. 

Q.  Will  you  state  what  you  told  him  at  that  interview  ? 

A.  I  called  on  J,udge  Hubbell  in  the  afternoon  of  a  certain  day,  and  named 
to  hilt  that  Mrs.  Pope,. (then  Mrs.  Campbell,)  wished  to  have  an  interview  with 
him,  iu  relation  to  some  business,  and  wanted  to  have  him  fix  the  time.  He 
teld  me  that  he  would  be  in  at  five  o^clock  in  the  afibernoon,  and  then  agafin 
at  8eT4i3.    I  was  intending  to  acconapany  her,  if  she  went  at  the  latter  hour. 

Q^  Did  you  (ell  him  what  business  she  desired  to  see  him  upon  f 

A.  I  do  not  recollect  as  I  did*  I  might  or  might  not  I  knew  her  bttfli- 
nesa  only  from  what  she  said. 

Q.  Will  you  now  state  whether  Mrs.  Pope  had  authorized  you,  or 
you  to  make  that  solicitation  of.  Judges  Hubbell/    A.  Ye%  sir;  I  did  so. 

Q.  I^id  you  communicate  to  her  Judge  HubbelFa  answer!    A«  I  did* 

Q^  What  was.  Judge  Hubbeirs,  answer  f 
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A.  As  I  before  said ;  he  fixed  the  Ume  he  would  sea  her,  at  five  o'clock  or 
4it  seven. 

Q.  Did  you  communicate  that  to  Mrs.  Pope  ?    A.  Yes,  wr. 

Q.  Did  you  make  any  appointment  with  Mrs.  Pope  to  accompany  her? 

A.  I  did  if  she  went  in  the  evening  at  seven  o'clock. 

Q.  Did  you  go  to  her  residence  at  that  time.? 

A.  I  went  between  six  and  seven  for  the  purpose  of  accompanying  her  if 
«he  had  not  been,  but  she  was  not  at  home. 

Q.  Did  she  return  home  while  you  were  there  ?     A.  She  did. 

Q,  Did  you  see  her  when  she  returned?     A.  Yes,  sir, 

Q.  Will  you  state  to  the  court  what  condition  she  was  in  when  she  returned 
liome? 

Mr.  Arnold.    That  I  object  to. 

Mr.  Rtan.     I  think  it  is  a  competent  question. 

Mr.  Arnold.  Well,  reduce  the  question  to  writing.  Mr.  President,  the  objeo* 
tloD  is,  that  the  interrogatory  13  irrelavent.  The  charge  to  which  this  testimony 
is  directed  is  that  of  prostituting  the  office  which  the  judge  held,  to  induce  fe* 
males  to  submit  to  debauclierv,  and  no  proof  has  yet  been  adduced  that  Mrs. 
Pope  had  an  interview  with  Judge  Hubbell  at  all.  The  proof  only  goes  to  show 
that  Dr.  Greves,  the  witness,  at  her  solicitation^  sought  an  interview ;  that  he 
spoke  to  Judge  Hubbell  upon  the  subject;  that  Judge  Hubbell  said  he  would 
'be  at  liberty  to  see  her  at  a  certain  time;  that  he,  the  witness,  agreed  to  accom* 
pany  her  if  she  waited  till  sevpn ;  that  he  called  upon  her  between  six  and 
fieven  and  found  her  not  at  home,  but  she  soon  returned.  Now,  in  all  that 
there  is  no  proof  of  any  interview  between  her  and  Judge  Hubbell ;  and  so 
ivhat  her  appearance  was  seems  to  me  no  more  relevant  than  the  appearance  of 
the  Dcotor  himself.  She  might  have  been  agitated ;  she  might  have  seen  some 
/riglitful  object;  she  might  have  been  out  in  a  ram  otorm,  .as  the  Doctor  him- 
self has,  and  he  came  in  just  now  quite  agitated.  Now  Mrs.  Pope  herself  is 
the  best  witness  to  the  interview,  if  there  was  one ;  aud  why  she  is  not  here  I 
do  not  know ;  and  whether  she  h  under  subpoena,  1  do  not  know. 

Judge  Hubbell.  If  you  can  prove  any  thing  done  between  her  and  me> 
about  her  leaving  the  State,  you  are  welcome  to  read  to  the  Court  the  tosti- 
inony  she  gave  before  the  Committee. 

lir.  Ryan.  I  think  the  question  is  perfectly  proper  and  relevant  I  had 
proved  by  the  witness,  an  appointment  for  an  interview  about  that  time;  the 
witness  was  not  present  at  the  interview,  and  cannot  testify  to  it ;  witnesses  are 
seldom  present  at  such  interviews.  I  asked  the  witness  if  he  went  to  accompany 
her  at  the  appointed  hour;  he  states  thnt  he  did,  and  found  her  gone.  I  thea 
asked  if  he  was  there  when  she  returned  home;  he  says  he  was,  and  saw  her. 
I  then  propose  the  question,  in  what  condition  the  woman  then  was,  when  she 
so  returned  home.  Now,  Mr.  President,  we  have  to  give,  as  every  other  party 
has  to  give,  some  part  first.  The  witnesses  cannot  all  come  in  precisely  logical 
order;  that  is  impossible;  one  witness  would  have  to  be  placed  upon  the  stand, 
and  then  replaced  by  another  before  his  testimony  was  out.  We  should  have 
t«  copie  at  a  single  item  at  %  time,  for  the  purpose  of  dove-tailing  the  satement 
into  logical  order.  That  Is  never  required  in  any  Court.  I  state  to  the  Court 
that  I  believe  this  testimony  is  material;  it  is  not  of  any  very  great  conse- 
-quence  to  us,  whether  this  question  is  put  now  or  at  a  subsequent  time;  but  we 
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propofle  to  follow  it  up  with  proof  of  that  iaterview  which  took  place,  fiom 
which  the  Court  is  at  liberty  to  infer  that  the  woman  then  immediately  re« 
tamed ;  and  we  will  further  prove,  that  on  Monday,  after  the  service  of  sub- 
poena on  her,  the  woman  left  the  State. 

Mr.  Arnold.  Mr.  President,  will  the  counsel  now  mark  what  I  say.  I 
will  state  to  the  counsel  that  if  he  will  prove  any  interview  between  Mrs. 
Campbell  and  Judge  Hubbell,  he  may  ask  the  question;  or  if  he  will  state  upon 
his  professional  honor,  that  any  such  interview  did  take  place,  he  may  ask  the 
question;  and  you  may  also  read  the  testimony  before  the  Committee. 

Mr.  Ryan.  My  professional  honor  is  no  more  than  my  word.  I  have  stat^ 
already  that  I  am  convinced  that  that  interview  did  take  place. 

Mr.  Arnold.  In  the  way  in  which  this  question  is  put,  you  may  prove  an 
interview  between  Judge  Hubbell  and  all  the  women  in  the  State. 

Mr.  Ryan.    Possibly. 

Mr.  Arnold.  Well,  if  you  will  prove  directly  or  indirectly,  an  interview 
with  any  woman,  for  the  purpose  of  inducing  her  to  submit  to  debauchery,  you 
may  go  on  with  the  question. 

Mr.  Ryan.  I  will  state  one  thing  farther — the  question  applies  not  only  to 
the  specification  four,  article  eight,  but  also  to  specincation  twelve,  article  ten. 

Judge  Hubbell.  Mr.  President,  I  am  too  much  interested  in  the  position 
in  which  the  proceedings  of  this  body  and  of  another  body  have  placed  me,  to 
be  permitted  as  a  father,  as  a  husband,  as  a  civil  officer,  to  sit  quiet  under  these 
proceedings.  I  am  charged  wiih  having  **  used  my  judicial  station  and  influ- 
ence for  the  purpose  of  inducing  females  to  submit  themselves  to  be  debauched, 
contrary  to  public  decency,  and  to  the  manifest  corruption  and  scandal  of  the 
administration  of  justice."  To  that  charge  I  have  to  say,  that  if  that  female;, 
whom  1  never  saw  but  once,  and  that  by  her  own  procurement,  and  not  in  the 
way  I  had  appointed,  (which  was  as  this  witness  will  testify,  in  company  with 
himself)  if,  I  say,  the  Honorable  Assembly  of  the  State  have  extracted  from 
that  female,  by  their  committee  sitting  in  private,  as  a  secret  tribunal,  in  my 
aheence,  any  proof  that  I  made  any  advances  or  solicited  any  favors  what- 
ever, in  return  for  which  I  was  to  prostitute  my  office,  to  make  any  decision, 
good  or  bad,  right  or  wrong,  they  may  read  that  evidence  to  all  the  world. 
But,  sir,  if  there  has  been  no  such  evidence  drawn  out  by  that  secret  commit- 
tee, if  there  is  no  such  proof  of  such  proposition  made,  when  this  woman 
throst  herself  into  my  presence  alone,  after  being  permitted  to  come  with  her 
friend,  and  her  friend  only;  and  if  this  charge  has  gone  to  the  world  against 
xny  fjEunily,  against  my  office,  and  against  the  honor  of  this  state,  without  proof,, 
shall  this  Court  be  outraged  by  a  proposition  of  tliis  sort,  made  by  the  Com- 
mittee of  Managers,  under  a  pretence  th  t  they  are  going  to  prove  the  main 
charge  at  a  future  time  ?  Shall  this  be  done  when  they  know  themselves, 
that  if  she  did  have  the  interview,  there  was  not  in  her  testimony  a  single  fact 
that  would  tend  to  prove  improper  conduct  on  my  part?  Whose  name  would 
not  be  blackened,  whose  reputation  would  not  be  lost,  if,  after  an  interview  pro- 
cured in  that  way  and  yielded  to  in  that  way,  testimony  was  to  be  received 
as  to  what  somebody  had  said  of  that  interview? — some  stranger,  it  may  be^ 
some  woman,  perhaps  lost  to  all  character,  perhapi  having  a  purpose  of  her 
own  to  accomplish  ?  I  say  whose  character  would  be  safe,  if  her  declarationa 
were  taken  as  proof — ^not  of  guilt — but  of  infamy  ?     I  stand  here  to  defend 
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mjself  against  the  charge,  and  the  charge  only ;  and  I  here  saj,  that  the 
charge  preferred  by  the  committee  cannot  be  sustained  by  the  oath  of  any  wit- 
ness. Shall  this  Court,  sitting  in  the  name  of  the  state,  at  the  expense  of  the 
states  and  with  the  power  of  the  state,  exercise  its  high  prerogative  for  the  mere 
purpoee  of  npblishing  scandal,  the  scandal  propagated  by  this,  for  aught  I  know, 
wicked  ancf  false  woman !  Shall  the  Court  sit  here  with  the  power  of  the 
state,  and  take  as  competent  evidence,  her  declarations,  made  not  on  oath,  not 
in  my  presence,  and  which  would  not  be  taken  as  proof  in  an  action  to  recover 
ten  dollars  on  a  promissory  note  ?  I  take  it  the  rules  of  law  are  to  prevail  here. 
Sir,  the  individual  who  stands  here,  under  this  accusation,  has  rights  reputatioa 
and  character,  that  are  as  dear  to  him  as  the  rights  and  character  of  the  Aa- 
sembly,  or  the  prosecuting  committee,  are  to  them.  His  upright  character  haa 
been  the  idol  of  his  life ;  and  shall  it  be  cloven  down  in  the  name  of  justice  by 
the  reported  declarations  of  a  foolish^  false-hearted,  or  interested  woman  ? 

The  question  '*  shall  this  interrogatory  be  put  to  the  witness  V*  having  beea 
put,  it  was  decided  in  the  negative. — Ayes  8 ;  noes  21. 

Cross  Examination, — Q.  One  question,  Dr.  Greves,  when  you  solicited  thui 
intenriew  ^r  thisVoman  with  Judge  Hubbell,  did  you  not  meet  him  in  the 
street/ 

A.  I  do  not  know,  sir.   I  know  I  saw  him  and  had  the  interview  with  hioL 

Q.  Did  you  not,  in  introducing  the  subject,  ask  him  for  liberty  to  call  with  a 
friend ! 

A.  I  do  not  so  recollect  I  might  have  done  that  at  first;  but  I  think  I 
named  her  afterwards.  I  know  I  mentioned  who  the  individutd  was  who  waa 
to  call. 

Q.  Waa  it  not  the  calculation  that  yoa  would  be  with  the  person  t 

A.  Yes,  sir. 

Q.  Did  yoa  not  ask  to  bring  a  friend  down  to  see  him } 

A,  I  think,  very  likely,  I  did. 

Q.  Was  not  the  Judge^s  answer,  that  you  might  if  you  accompanied  her.^ 

A.  Yes,  sir.  I  have  no  doubt  he  supposed  I  would  come  with  her;  and 
I  was  intending  to  come.  I  did  not  think  she  would  leave  till  evening,  although 
I  told  her  he  could  do  as  she  chose. 

Mr.  Ryan.    Where  is  Mrs.  Pope  now  ?     A.  I  do  not  know,  sir. 

Q.  Is  she  in  this  State  7  A.  I  do  not  know,  pei'sonally,  about  it;  I  know 
no  more  than  (others  know. 

Mr.  Arnold.  Do  you  know  whether  she  was  acquainted  with  Judge  Hub- 
bell  before  that  appointed  interview  ? 

A.  I  have  no  doubt  that  she  did  not  know  him  then ;  indeed,  I  am  sure 
she  did  not 

Mr.  Kyan  introduced  and  read  the  record  in  the  divorce  suit  of  Sarah  Camp- 
bell vs.  Charles  R.  Campbell. 

Francis  Randall  was  recalled. 

Q.  Do  you  know  Mr.  Sarah  Pope?    A.  I  know  her. 

Q.  When  and  where  did  you  last  see  her? 

A.  I  saw  her  on  Tuesday  morning,  week  before  last,  on  the  cars  at  Adrian,  in 
Michigan. 
Q.  Did  you  leave  Milwaukee  on  the  same  steam  boat  ? 
A.  I  left  Milwaukee  on  the  steam  boat,  on  Monday,  the  6th  of  June,  and 
\  found  her  on  board.    I  took  the  cars  at  Chicago,  and  saw  her  on  the  cars. 
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Q.  I  suppose  she  went  on  eastward  from  Adrian  ? 

A.  I  have  not  seen  her  since. 

Q.  Did  jon  at  any  time  have  a  conversation  with  Judge  Hubbell  in  relation 
to  any  interview  between  him  and  Mrs.  Pope?     A.  I  did. 

Q.  Will  jou  state  to  the  Court  when  and  under  what  circjumstancea  it 
occurred!  ;  ' 

A,  It  was  in  September,  1851,  shortly  before  the  judirial  election.  T  recol- 
lect the  date,  because,  liaving  been  east,  I  returned  on  the  25th  of  September. 
I  went  down  to  the  United  States  Hotel;  I  found  Judge  Hubbell,  with  some 
gentlemen,  there.  I  recollect  that  one  of  tbo  gentlemen  present  was  Mr.  John 
Mason.  When  I  went  in  it  was  very  apparent  that  tbere  had  been  a  con- 
versation going  on  in  the  room  relative  to  the  election.  Judge  Hubbell  went 
en  with  the  conversation,  which  was  evidentlv  a  continuation  of  some  conver- 
aation  upon  that  subject.  He  was  speaking  of  some  allegations  which  had 
been  made  respecting  him  in  that  canvass,  which  he  said  were  false.  And  I 
made  this  remark  to  him — "  Well,  Judge,  there  is  one  story  which  I  have 
beard  about  you,  which,  if  true,  is  a  disgraceful  one."  I  they  told  him  what  I 
had  heard,  in  regard  to  himself  and  Mrs.  Campbetl.  He  denied  the  truth  of 
the  allegation.  He  said  that  Dr.  Greves  had  met  him  in  the  street  and  told 
Jiim  that  Mrs.  Campbell  wanted  to  sec  him  about  a  divorce;  that  he  made  the 
appointment  at  four  o'clock — as  I  recollect  the  hour — that  he  went  down  to 
his  room  at  the  appointed  time,  and  jit  a  much  later  hour  than  that — some- 
where about  dark — while  he  was  lying  upon  his  sofa,  fatigued,  as  he  said,  by 
the  labors  of  the  day,  he  heard  some  one  rap  at  the  door;  he  bid  them  come 
in,  and  a  woman  came  in.  I  believe  he  saiil  he  did  not  know  who  she  wan,  or 
during  the  conversation  he  said  he  did  not  know  her;  he  said  he  did  nothing 
any  more  than  a  priest  might  do ;  that  she  sat  down  upon  the  lounge  upoa 
which  he  had  been  lying;  that  she  told  her  story;  that  she  appeared  agitated^ 
and  gave  an  incoherent  aocount  of  her  troubles.  He  told  me  that  while  sitting 
there,  he  put  his  arm  around  her  and  drew  her  up  to  him,  and  she  said — "  I  ana 
not  such  a  woman,"  or  something  of  that  kind.  He  said  he  replied  to  her — 
"do  not  be  alarmed — I  intend  no  wrong."  "  He  said  tl.at  she  appeared  very 
much  agritated ;  that  he  had  a  good  deal  of  difficulty  in  getting  out  her  story, 
and  after  being  there  a  while,  she  went  out;  bid  him  good  evening  in  a  usnal 
manner,  and  did  not  appear  to  entertain  any  sense  of  insult;  and  then  as  he 
had  understood,  she  had  gone  abroad  and  told  a  false  tale. 

Q.  Did  Judge  Hubbell  explain,  in  his  statement,  on  what  subject  she  told 
her  f  tory  ? 

A.  Well,  sir,  my  recollection  is  not  positive,  whether  or  not  the  Judge  said 
itwas  about  a  divorce;  or  whether  that  impression  is  in  my  own  mind  from 
having  heard  that  she  consulted  him  about  a  divorce.  My  impression  is,  that 
it  was  about  a  petition  for  a  divorce.  I  may  have  confounded  the  two ;  my  recol- 
lection is  indefinite  about  that.. 

Judge  Hubbell.    I  wish  you  would  refresh  your  recollection. 

Witness.     1  have  tried  to,  sir. 

Mr.  Ryan.  Mr.  Arnold,  I  propose  to  prove  by  the  witness,  as  a  declaration  ac- 
companying an  act-— or  rather  I  propose  to  ask  him  a  question  whether,  when 
he  was  traveling  with  Mrs.  Pope,  she  told  him  she  was  going  to  be  gonu  dturng 
tkia  trial. 
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Mr.  AnvoLD.    It  is  objected  to. 

Mr.  Rr AK  reduced  the  qaestioTi  to  writing  ns  follows : 

**  Did  Mrs.  Pope  tell  you  when  traveling  with  you  from  Milwaukee,  where 
she  was  going,  and  for  what  pupose,  or  for  how  long  ?" 

Mr.  Arnold.  It  h  objected  to  for  the  sfttne  reason  as  the  last  question — ^that 
is,  it  is  irrelevant  It  is  in  no  way  connected  with  the  conduct  alleged  against 
Judge  Hubbell  in  this  specification;  and  for  another  reason  still — because  the 
testimony  being  irrelevant,  would  pe^'hapa  convey  a  wrong  impression,  without 
giviDg  us  the  power  or  the  abiKty  to  correct  it.  Now  I  might  with  as  much 
propriety— and  I  oflfer  it  not  as  testimony,  if  the  gentleman  should  wish  to 
draw  it  out-^to  ask  if  she  were  coming  to  Madison  to  be  examined  as  a  wit- 
ness. It  appears  to  me  it  would  be  just  as  potent  to  prove  what  is  trne,  that 
being  next  door  neighbor  of  mine,  ahe  has  repeated  to  me,  that  hier  teetimooT 
would  not  do  the  least  hurt  to  Judge  Hubbell ;  on  the  contrar}^  it  would  be  in 
bis  favor,  and  all  that  Now,  1  think  that  would  have  no  m^re  to  do  with  the 
chai^ge,  than  this  evidence  that  is  sought  from  the  witness  who  traveled  on  the 
cars  with  her,  would  have  to  do  with  it  If  the  counsel  intends  to  prove  by 
It  that  she  was  spirited  away  by  Judge  Hubbell,  whether  it  is  any  evidence  or 
not  of  the;  truth  of  the  charge,  I  withdraw  the  objection,  and  he  may  prove  it 

Mr.  Ryan.     I  do  not  projwae  to  prove  it 

Jadge  Hubbell.    You  mean  to  insinuate  it. 

Mr.  Rtak.  No,  sir,  I  do  not  intend  to  insinuate  it;  I  make  all  my  statements 
openly  and  boldly.  I  ^ever  had  any  interview  with  the  woman  only  in  the  com- 
mittee room. 

Mr.  ArnOlit.  You  had  the  interview  in  the  eommittee  room,  and  the  Jndge 
in  his  office ;  that  is  the  difference. 

Mr,  Ryan,  I  had  the  committee  to  protect  me,  Mr.  President  The  counsel 
^  repr^ented  here  what  he  has  heard  Mrs.  Pope  say.  The  defendant  baa 
hinted  somewhat  upon  the  subject  matter  of  her  deposition,  and  says  ha  is 
willing  it  ahoukl  be  published  to  the  world.  I  did  not  know  that  that  oflfer  was 
going  to  be  made  at  that  time  ;  I  know  nothing  of  what  occurred  with  Mrs. 
Pope  in  any  manner  whatever,  except  what  she  testified  to,  that  we  would  be 
glad  to  offer  to  the  Court,  In  regard,  however,  to  the  relevancy  of  this 
qiMstion,  Mr.  President,  we  wish  to  prove  what  we  are  able  to  prove,  that  on 
the  very  day  this  Court  convened  by  adjournment,  Mrs.  Pope  left  the  State^ 
She  trevellcd  as  far  as  Adrian,  Michigan,  and  apparently  travelled  farther 
eastward.  Now,  I  do  not  intend  to  give  it  as  proof  of  any  collusion  whatever. 
The  Managers  concluded  to  of!er  the  proof  for  the  sole  purpose  of  accountitig 
for  the  non-presence  of  the  witness.  We  have  proved  that  she  travelled  to  a  cer- 
tain point  eastward ;  we  propose  to  prove,  and  account  for,  her  continued  ab- 
fience.  We  propose,  simply,  to  obtain  her  declaration,  that  she  was  going  to 
b^one  during  this  trial.  Now,  Mr.  President,  I  suppose  it  to  be  a  well  estab- 
lished rule,  that  whenever  you  are  entitled  to  prove  an  act,  you  are  entitled  to 
prove  a  declaration  acoompanying  the  act,  as  accounting  for  the  extent  of  tha 
act.  The  books  say,  such  declarations  are  verbal  acts;  and  that  whenever  yoti 
are  entitled  to  prove  an  act,  you  are  entitled  to  prove  the  accompanying  decla- 
ration of  the  act,  for  the  purpose  of  proving  the  extent  and  scope  of  the  act 
We  offer  to  prove  that  she  went  away  for  the  purpoee  of  bemg  absent  from 
ftk  trid,  and  ihat  she  is  ttUi  abaent* 
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Mr.  Arkold.  But  bere  is  the  important  distioction — the  general  prindple 
that  the  genUeman  has  announced  is  true ;  but  then  the  act  sought  to  be  proven 
must  be  pertinent  to  the  issue  that  is  before  the  Court  to  be  tried.  But  here 
the  charge  is,  the  prostitution  of  his  office  for  the  purpose  of  inducing  females 
to  submit  themselves  to  debauchery.  Now,  pray,  what  has  her  absence,  or  the 
reason  of  her  absence,  to  do  with  the  guilty  conduct,  or  iunocent  conduct  of 
Judge  Hubbell  in  view  of  that  charge.  As  I  said  before,  if  the  geatlemaa 
offers  to  show  any  misconduct  on  the  part  of  the  respondent  in  enticing  her 
away,  I  will  allow  it;  but  if  not,  then  I  object  to  the  question. 

Mr.  Ryan.  One  word  with  regard  to  the  relevancy  of  this  question,  which 
I  forgot  when  I  was  up  before,  I  assume,  and  I  have  no  doubt  I  safely  as- 
sume, that  if  we  do  not  account  for  the  absence  of  this  witness,  it  will  be 
commeated  upon  by  the  defence.  Here  is  a  charge,  they  may  say,  vhieb,  if 
true,  we  could  prove  specifically  by  this  witnesses,  and  we  cannot  prove  it 
specifically  by  other  witneisses.  We{  propose  now  to  prove  the  absence  of  this 
witness — a  thing  that  is  done  every  day — for  the  purpose  of  producing  infe- 
rior proof. 

The  question,  *^ shall  this  interrogatory  be  put  to  the  witness?^'  having  been 
put,  it  was  decided  in  the  negative. — Ayes  5;  noes  19. 

Mr.  Arnold.  With  permission  of  the  Court,  I  will  now  say  to  the  counsel 
on  the  other  side,  if  they  will  submit  to  me  the  testimony  of  Mrs.  Pope  taken 
before  the  committee,  and  I  can  find  in  it  any  statement,  any  testimony,  which 
shews  that  Judge  Hubbell  in  talking  with  her,  made  te  her  any  proposition^ 
directly  or  indirectly,  for  the  purpose  of  debauchery  and  the  prostitution  of  his 
office,  I  will  pledge  you  my  word  that  I  will  permit  you  to  «ead  the  whole 
testimony  to  the  Court. 

Mr.  Rtan.  All  that  provides  for  a  great  deal  of  construction  which  the  cotln- 
sel  reserves  to  himself.  I,  myself,  think,  the  committee  of  Managers  think,  ajid 
the  Assembly  think,  the  testimony  sustains  the  charge.  The  counsel  might  v^y 
readily  take  a  different  view  of  it  We  are  wiibng  to  read  it;  if  it  does  nol 
prove  the  charge,  there  is  no  harm  done ;  if  it  does  prove  it,  it  only  oomea 
within  the  category  in  whieh  the  gentleman  has  placed  it.  It  either  proves  the 
charge,  or  it  does  not  prove  it  We  would  rather  decline,  on  the  whole,  out 
of  deference  to  all  parties,  and  a  feeling  of  delicac^  to  all  concerned,  the  gen- 
tleman himself  included,  to  read  it 

Mr.  Arnold.  Oh,  don*t  decline  on  my  account.  Of  course,  we  could  not 
permit  you  to  do  as  you  now  propose,  for  the  reason  that  we  have  taken  up  some 
time  in  rejecting  irrelevant  testimony,  and  we  would  not  wish  to  appear  in  the 
ridiculous  position  of  consenting  to  read  irrelevant  testimony  now. 

Cro89  JSxaminaUon. —  Q,  In  the  interview  of  which  you  testify,  did  Judge 
Hubbell  express  surprise  at  seeing  a  woman  enter  his  office  at  that  hour. 

A.  My  impression  is,  that  he  said  he  had  forgotten  the  appointment  to  meet 
Mrs.  Pope,  and  that  he  expressed  some  surprise  at  seeing  a  woman  when  she 
entered.  The  arrangement,  he  said,  had  been  for  an  interview  in  the  afternoon, 
at  four  o'clock. 

Q,  Permit  me  now  to  ask,  in  regard  to  the  situation  Of  Judge  Hubbell's 
room,  where  this  interview  took  place  ? 

A.  It  was  in  the  United  States  Hotel.  From  the  south  aiiie  of  the  build- 
ing, there  is  a  long  hall  running  north  thropgh  the  block ;  and.  ^\  some  distance 
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from  tlie  south  SEide,  there  is  a  side  hall  ruBning  to  the  east  side  of  the  hnilding, 
SDd  openiDg  out  on  the  yards  of  the  rear  building.  Judge  Hubbell's  room  was 
in  that  side  hall,  and  another  into  his  room  proper.  You  open  a  door  out  of  the 
main  hall  into  a  side  passage.  I  think  tliere  was  no  door,  unless  folding  doon^ 
between  his  rooms. 

Q.  Was  there  not  out  of  this  hall  a  downward  stairway,  so  that  yon  can  go 
through  Peck  &  Baker's  store,  as  well  as  into  the  hotel  f 

A.  I  beheye  there  was. 

Q.  Do  Tou  recollect  of  Judge  Hubbell  telling,  in  his  account  of  this  intef- 
riew,  that  he  staid,  and  kept  staying,  an  hour  after,  telling  over  the  whole  hisr- 
tory  of  her  life^  and  of  her  husband's  affairs  f 

A.  No,  sir,  I  do  not  reeoUect  that,  nor  that  he  said  how  long  she  staid. 

Q.  Did  he  say  any  thing  about  the  advice  he  gave  her,  that  she  had  better 
take  her  case  to  a  lawyer.       A.  No,  sir. 

Dr.  6rsv£B  recalled. 

Q.  Do  you  know  whether  at  the  time  of  this  appointment  and  interview  to 
which  you  have  testified,  she  had  actually  commenced  proceeding  in  this  matter 
of  divorce. 

A.  I  do  not  know  that  she  had ;  I  did  not  know  that  she  was  applying  for 
divorce  till  she  spoke  to  me  about  going  to  Judge  Hubbell.  I  only  know  that 
she  had  a  lawyer  from  what  she  said. 

Mr.  Rtav.  Mr.  Arnold,  I  now  renew  the  question,  which  was  ruled  out 
before. 

Mr.  Arnold.    It  is  objected  to. 

Mr.  Ryan.  We  have  given  some  proof  as  we  stated  we  would  of  that  in- 
terview. I  have  accounted  for  the  absence  of  the  main  witness.  We  have 
proved,  Mr.  President,  now,  that  an  appointment  was  made  for  an  interview,  and 
ve  have  proved  that  an  interview  took  place,  not  eiactly  in  compliance  with 
that  appointment,  but  it  took  place  that  same  evening.  We  now  propose  to 
Aow  Ihe  condition  of  that  woman,  Mrs.  Pope,  on  her  return  from  that  interview. 
I  suppose,  Mr.  President,  whatever  doubt  may  have  existed  in  the  mind  of  the 
Court,  about  the  propriety  of  the  question  before,  there  can  be  no  diflSculty 
about  the  propriety  of  the  question  now,  I  suppose,  sir,  in  every  case  where  the 
porsonal  appearance  of  an  actor  in  any  transaction,  is  necessary  to  be  proved, 
that  the  appearance  may  be  proved.  If  it  is  alleged  that  a  particular  interview 
took  place  between  A  and  B,  and  that  A  committed  an  assault  and  battery 
upon  B,  you  may  prove  the  personal  appearance  of  B,  immediately  succeeding 
the  interview.  It  is  a  common  order  of  proof,  that  wherever  a  personal  violence 
h&  been  perpetrated  upon  an  individual,  you  may  prove  the  appearance  imme- 
diately succeeding  the  time  of  the  occurrence.  So,  sir,  with  regard  to  other  mat- 
ters. It  is  a  matter  of  common,  daily  proof  in  courts  of  justice,  that  where  the 
feeliugs  are  affected,  you  may  show  the  state  of  feeling  when  a  transaction  is  al- 
lied to  have  affected  the  individual  one  way  or  the  other.  You  may  show  that 
&  person  who  is  alleged  to  have  received  an  outrage,  to  his  or  her  feelings,  was 
perfectly  cool  and  collected  afterwards,  which  tend  to  show  that  he  did  not  re- 
<^ive  the  outrage,  or  that  he  was  agitated  or  confused,  or  indignant,  as  the  case 
^y  be,  which  would  tend  to  show  that  he  did  receive  the  outrage.  Here  in 
this  very  Court,  in  this  very  cause,  we  gave  proof  of  that  character  which  was 
i^ot  objected  to.   We  proved  the  confusron  of  Mrs.  Howe  in  her  interview  with 
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Judgb  Hubbell  at  Waukeshu,  and  that  ia  competent  proof.  It  ia  dompetbftt  to 
show  here,  the  condition  and  state  of  feeling  of  this  woman  immediatelj  after 
that  interview.  Suppose  this  was  not  a  Court  of  impeachment,  but  an  ordi* 
nary  tribunal,  and  this  interview  was  alleged  between  A  and  B,  and  B  was  al- 
leged to  have  done  any  act  towards  her,  which  was  an  outrage  upon  her  feel- 
inga,  it  would  surely  be  competent  to  show  that  her  feelings  were  agitated  after- 
wards, as  it  would  be  for  them  to  show,  if  they  could,  that  they  were  calm  and 
unagitated.  Mr.  Arnold  has  himself  pretty  much  defined  that  position,-  wlien 
ii!6  showed  that  she  left  the  room,  where  she  had  the  interview,  in  an  unexcit- 
«d  and  ordinary  manner;  bidding  him  good  evening  in  the  uiHial  manner,  would 
be  evidence  showing  that  there  was  no  wrong  done  to  her  fe^inga,  wbereaa  av- 
iation and  confusion  would  be  evidence  to  the  contrary. 

Mr.  Arnold.  Ur.  President,  I  still  insist  upon  the  objection,  although  it 
may  seem  like  unnecessarily  consuming  the  time  of  the  Court  I  do  not  pro- 
pose to  come  here  to  be  tried  upon  irrevalant  testimony,  and  mere  susptcioxi, 
and  although  1  am  aware  that  tnis  question  could  in  no  wise  affect  the  respond- 
ent, we  must  object  to  it  mainly  with  a  view  to  save  time,  though,  I  must 
confess,  it  appears  to  be  a  failure  as  to  saving  time.  Now  the  simple  ground  of 
objection  appears  to  be  this:  does  the  interrogatory  tend  legally,  by  the  rules 
of  evidence,  to  establish  the  fact  set  forth  in  this  specification  f  Would  it  have 
any  proper,  legal  bearing  to  establish  the  proposition,  that  Judge  Hubbeli  bad 
naed  his  judicial  station  for  the  purpose  of  inducing  females  to  submit  to  de- 
bauchery ?  She  may  have  been  terrified  in  coming  down  the  hall,  if  it  is  shown 
that  she  came  down  agitated ;  or  something  else  may  have  occfurred  to  have 
disturbed  her. 

The  counsel  will  no  doubt  reply  to  this  proposition  by  saying,  that  she  said 
aonaething,  and  that  the  following  question  would  be:  What  did  she  say.^  To 
diat  I  should  object,  and  it  would  have  to  be  ruled  out  1  think  it  best^  there- 
ibre,  to  insist  upon  the  objection. 

The  court  again  rejected  the  question;  16  voting  in  the  negative,  and  8  in 
tiie  affirmative. 

Cross  Examnation, — Q.  During  last  winter,  when  this  matter  of  im-^each- 
ment  was  pending  before  the  committee  of  the  Assembly,  did  Judge  Hubbell 
request  you  several  times  to  see  Mra.  Pope,  to  ask  her  to  come  before  the 
committee;  or,  perhaps,  I  ought  to  precede  that  with  another  question — whe- 
ther it  was  rumored  she  would  not  come  before  the  committee. 

Mr.  Ryan.     Mr.  Arnold,  will  you  explain  the  relevancy  of  that  question.* 

Mr.  Arkold.    Well,  I  do  not  know  as  I  can. 

Mr »  Ryan.  Well,  if  you  do  not  know  as  you  can,  I  object  to  the  question. 
I  owe  you  an  objection. 

Mr.  Arnold.    Then  I  will  not  press  it,  if  you  do. 

Lbander  Wyvan  was  called,  sworn,  and  examined,  in  relation  to  specifica- 
tion three  of  article  two. 

Q.  Mr.  Wyman,  were  yon  commissioner  of  the  circuit  court  of  Milwiiukee 
^xmnty  in  the  case  of  Miller  against  Hubbell  ^    A.  I  think  I  was. 

Q.  Did  you  make  the  sale/     A.  I  did. 

Q.  Before  you  made  that  sale,  had  you  any  conversation  with  Judge  Hub- 
bell in  relation  to  the  sale  of  the  property.^ 

A.  I  never  did,  directly,  with  him  before  the  sale. 

Q.  Did  you  afterwards.^ 
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A.  I  diii  JiiAg%  Hubbell  canoe  inlo  the  office  Bomo  two  or  three  dt^B  after 
the  sale^  or  perhaps  the  next  daj,  aod  I  had  made  out  the  deed.  He  looked 
at  it  and  made  some  Buggeation  about  it  1  do  not  now  remember  what;  aene* 
tbiog  about  its  not  being  made  out.  in  the  right  kind  of  ahape;  and  perhaps 
saying  how  it  should  be  nmde  out 

Q.  Who  paid  yxMK  the  purchase  money  on  the  sale/ 

A.  I  never  actually  received  the  purchase  money.  If  I  understood  the  case, 
there  were  two  mortgages— one  of  them  foreclosed.  1  got  a  check  and  paid 
that  amount  to  Mr.  Finch.  On  the  other,  the  ballance  of  the  pnrcbAse  money 
(lid  not  come  into  my  hands  directly. 

Q.  Who  paid  yon  the  amount  which  was  going  to  Finch  <fe  Lynde's  ch'entsf 

A.  I  will  not  say  positively.  I  think  I  got  a  check  from  the.  Judge  ;  I 
cannot  say  positively. 

Judge  Hubbell.  I  admit  the  amount  of  that  mortgage  and  the  foreclosure 
and  the  amount  paid  on  the  purchase  made  by  Henry  P.  Hubbdl. 

Q.  Id  whose  name,  was  the  check  you  speak  of? 

A.  I  think  it  was  the  Judge's  check. 

Judge  HuBBSLL.  I  admit  further  that  H^ry  paid  part  of  the  purehase  money 
and  I  paid  part. 

Q.  Did  he  say  who  would  be  purchaser  at  the  sale? 

A.  I  think  he  said  that;  but  not  to  me.  I  think  1  heard  him  say  that  Henry 
P.  Hubbell  would  bid  at  the  sale  of  Mr.  Downer. 

Mr.  £.  Mabinbr  recalled — ^to  specification  four  of  article  nine. 

Q.  Did  you  know  the  cause  of  Hungerford  against  Gushing? 

A.  Yes,  sir.     I  was  one  of  the  solicitors  for  the  defendant 

Q.  Did  you  in  January  last  go  to  Judge  Hubbell  on  the  subject  fixing  the 
imount  of  an  appeal  bond  in  that  c&se  ? 

A.  I  did.  I  went  to  the  Judge  on  the  morning  of  the  fifteenth  of  Januaiy. 
I  told  bim  I  wanted  him  to  fix  the  amoudt  of  an  appeal  bond  entered  upon  an 
order  a^nst  Mr.  Gushing  in  the  case  of  Hungerford  vs  Gushing.  He  looked 
^  me  a  moment  and  said  he  did  not  understand  me.  He  asked  me  what  order 
I  meant  I  told  him  the  last  order  made,  giving  possession.  He  asked  me 
^hea  the  order  was  made.  I  told  him  I  did  not  know  when  it  was  made;  we 
W  not  had  any  notice  of  it;  but  Mr.  James  had  telegraphed  me  from  Madison, 
to  get  the  amount  of  the  bond  fixed.  He  sat  a  few  minutes  and  said  he  did 
DOW  what  the  effect  of  the  appeal  would  be.  Then  he  said  something  to  this 
^&ct:  that.tbatwas  th0  way  thmgs  went !  that  he  had  been  more  the  friend  of 
Mr.  Gushing  than  of  Mr.  Hungfx)rd ;  that  if  they  continued  the  suit  longer  they 
^  got  to  fish  or  cut  bait,  and  that  if  Judge  Miller  went  on  with  that  suit  he 
^ould  enjoin  it  He  then  said  again  he  did  not  know  how  much  to  fix  the 
amount  of,  that  boud.  I  told,  him  it  was  important  to  be  done  immediately ;  it 
^as  among  the  last  days  of  the  term,  and  I  supposed  I  should  have  to^o  to 
UadiBon  with  it  thatday*   He  wrote  the  ordte  and  1  came  8way. 

Q.  Qave  you  got  the  order?    A.  I  have. 

The  order /w^jprodMoed  and  lead  to  the  court  as  follows: 

Don*  Ooung^f^t  C<mt,  j.  waiiainaHun««lbrf,T«.C«lACIu8hing. 

The  defendant  in  this  case  having  applied  to  the  undenk^ed  for  m,  order 
designstisg  the  amount  of  penalty  of  the  bond  to  be  given  by  him  in  case  he 
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shall  appeal  from  an  interlooutoiy  order  entered  in  tbie  cause  on  the  Slst  day  of 
Deoember,  1852.  I  do  hereby  order  an  1  determine  that  such  bond  be  given  in 
the  penal  sum  of  ten  thousand  dollars. 

A.t  Cbambens 

January  15th,  1853. 

LEVI  HUBBELL. 

CroH  Examination, — Q.  When  yon  went  to  get  the  order,  did  you  convey 
any  idea  that  it  would  affect  any  other  suit? 

A.  I  did  not  undertake  to  convey  any  idea  about  it.  I  only  said  I  had  seen 
a  copy  of  tho  order.  He  did  not  know  when  the  order  was  granted.  I  did  not 
state  a  word  about  the  substance  of  it.  When  I  first  met  him,  while  I  was  on 
the  stalls  going  up  to  his  room,  I  told  him  I  wanted  to  get  an  appeal  bond, 
or  order,  fixing*  the  r mount  of  the  bond  as  required  by  tbe  last  oider. 

Q«  Were  you  and  he,  then,  talking  about  the  amount  ? 

A.  That  is  what  I  asked  him,  what  the  amount  would  be !  We  had  no  con- 
versation about  the  amount.  I  did  not  say  anything  further,  excepting  that  the 
order  was  in  relation  to  the  balance  of  the  property ;  and  all  I  know  about  it 
was,  that  there  was  a  copy  of  it  filed  up  then  in  the  United  States  Oonit 
.which  I  had  seen. 

Q.  Do  you  not  recollect  that  Judge  Hubbell,  in  that  conversation,  besode 
saying  that  he  did  not  know  what  the  effect  of  the  appeal  would  be,  said  he 
did  not  know  what  the  amount  must  be  put  at? 

A.  I  do  not  remember  that  I  supposed  it  was  because  he  did  not  know 
what  tbe  effect  of  the  appeal  would  be,  created  a  difficulty  in  his  mind  about 
fixing  the  amount;  but  I  do  not  remember  his  saying  so,  or  any  thing  about  it. 

Q.  The  suit  you  allude  to  was  an  action  of  ejectment,  was  it  not  ? 

A.  Yes,  sir. 

Q.  He  said  if  Jud^e  Miller  persisted  in  trying  this  suit  he  would  enjoin  him, 
conflicting  directly  with  the  order  ?     A.  Yea,  sir. 

Mr.  Ryan.  I  wish  you  to  explain  what  I  thought  I  understood  you  to  say, 
with  regard  to  somebody  having  to  fish  or  cut  bait.  Who  was  it  that  hpd  got 
to  fish  or  cut  bait  ? 

A.  The  remark  was,  that  he  had  been  more  friendly  to  Qen.  Gushing  than 
to  Mr.  Hungerford;  but  if  the  defendants  went  on  in  this  wsy,  they  had  got  to 
fish  or  cut  bait,  and  that  if  Judge  Miller  proceeded  with  the  suit,  he  would 
enjoin  it. 

Mr.  Arnold.  I  thought  that  phrase  meant  going  from  one  Conrt  to  the 
other. 

Mr.  Rtak.  I  have  come  across  the  expression  before,  and  I  must  say  I  don't 
know  predsely  what  it  means. 

Mr.  Arnold.  I  forgot  to  ask  yon,  Mr.  Mariner,  when  you  called  to  get  the 
amount  fixed,  you  told  him  you  wished  the  order  made  instantaneously  ? 

A.  I  did.  When  I  went  to  see  Judge  Hubbell,  he  was  shut  up  in  his  oflSce 
writing  out  some  decision,  I  suppose.  I  pounded  away  at  the  door  below  for 
some  time.  He  told  me  I  could  not  get  in.  I  told  him  I  shoold,  as  I  had  a 
matter  of  business  that  must  be  attended  to  immediately. 

(The  records  in  the  suit  of  Hungerford  vb.  Gushing,  were  here  introduced 
and  were  about  to  be  read.) 

Senator  Dvvv.   I  would  enquire  of  the  Committee  of  Managen  if  they  pr»- 
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pose  to  read  the  whole  record  in  the  ease  of  Hungerford  vs.  CushiD^/  I  would 
make  a  snggestion,  if  permitted,  without,  however,  intending  to  interfere  with 
the  oourse  prescribed — bj  way  of  saving  time— and  that  is,  that  only  such  parti 
of  the  record  be  read  as  are  necessary  to  illustrate  the  charge  to  which  it  must 
apply.  It  certainly  must  be  obvious  that  three  fourths  of  these  records  if  they 
are  read  entire,  can  have  no  particular  application  to  the  charges,  and  cannot 
tend  to  illustrate  them  in  any  way«  I  hope  the  soggestion  may  be  taken  by  the 
Court,  and  all  concerned  in  conducting  this  case,  and  that  those  parts  only  may 
be  read  which  are  relevant 

Mr.  Rtak.  I  would  say  in  response  to  the  suggestion  to  the  Hon.  Member 
of  the  Court,  that  it  has  been  the  aim  of  the  Managers  and  myself  not  to  de- 
tain this  court  unnecessarily  by  reading  records.  We  may  have  read  such  parts 
as  w^re  not  material,  but  it  would  have  cost  more  time  to  pick  them  out,  and 
avoid  them,  than  to  read  them.  In  this  case  the  allegation  is  that  after  the 
decree  of  the  supreme  court  in  the  case  of  Hungerford  vs.  Cushing,  Judge 
Uabbell  was  retained  as  the  counsel  of  Hungerford,  upon  an  indictment  in 
the  United  States.  District  Court  for  this  district,  growing  out  of  the  same 
controversy,  and  involving  in  part  the  same  conclusion  in  law,  and  feet,  as  in 
the  cause  in  chancery.  I  suppose  the  dispute  between  us  will  be  whether  the 
indictment  in  the  civil  sruit  did  involve  the  same  conclusions  of  law  and  fact. 
Now  without  reading  the  issue  it  would  be  exceedingly  difficult  for  us  to  say 
how  much  we  ought  or  ought  not  to  read.  It  will  be  for  this  court  ultimately  to 
say  whether  the  two  indictments  did  in  fact  involve  the  same  conclusions  of  law 
and  fact.  I  was  not  engaged  in  the  suit  and  am  not  very  familiar  with  it.  In 
order  to  read  it  I  procured  a  copy  of  the  book  of  printed  records  connected 
with  the  case  ivhich  make  a  book  as  large  as  a  respectably  sized  novel. 

Mr.  Knowltok.    And  more  novel  than  any  thing  else. 

Mr.  Rtak.  It  is  possible  that  counsel  on  both  sides  might  sit  down  together 
and  agree  how  much  of  the  civil  suit  must  be  read. 

Senator  Dunn.  In  replv  to  (he  counsel  for  the  managers,  I  will  state  that  I 
have  some  intimacy  with  this  case,  having  been  a  counsel  for  one  of  the  parties 
and  that  it  will  be  found  by  the  court  and  persons  concerned  that  reading  the 
bill,  the  deed  of  trust  accompanying  it,  and  the  indictment  embracing  the 
eharges  against  Mr.  Cushing  will  present  to  the  consideration  of  the  court  every 
thing  that  is  material  to  enable  them  to  come  to  a  conclusion  upon  this  whole 
charge.  If,  however,  after  this  is  done,  the  court  or  the  managers  or  counsel 
for  the  respondent  think  there  is  any  thing  else  that  should  be  read,  then  it 
might  le  done;  but  I  apprehend  every  one  would  be  satisfied  with  the  read* 
ing  of  the  papers  I  have  indicated. 

(The  reading  of  the  records  was  proceeded  with  for  some  time  when  the  court 
adjourned  till  the  next  morning.) 

FIFTEENTH  DAY. 

T&VRsnAT,  June  23. 

MOBNIKQ   aE88I02r. 

Mr..BTAir.  Mr.  President,  Mr.  A.  Hyatt  Smith  wishes  to  make  a  correction 
of  his  teatimony  as  given  on  Tuesday  last. 
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Ur<  Smitb.  I  wi^to-correet  that  part  of  mf  testisMfDj  in  Wbicih  I  tUitol 
the  ttme  of  the  declaration  made  by  Judjge  HtibbeU  on  the.  beiK^  m  iielatioft 
to  hi?  view  of  the  case.  Ooi  reflection,  I  am  satisfied  in  my  own  miady  as  to 
the  time  thai  declaration  occurred.  I  stated  thai  it  was  on  ezi:^ptioiis  to  tba 
second  answer;  while  the  fact  was>  it  was  on  exeeptions  to  the  first  aoawor  aad 
not  on  thesepond. 

I  will  further  state^  that  Mr.  Collins  was  not  the  counsel  for  the  complain- 
ant, but  Mr.  Knowlton  was  counseL  Mr.  GoUins  I  think,  had  not  «t  that  time 
come  into  the  case. 

Mr.  KnowLTov.    Bo  you  remember  whetbev  Colonel  Botkin  w;m^  pieseni 

A.  I  do  not.    I  think  the  bar  generally  were  present. 

Q*  Do  you  recollect  whether  that  remark  of  Judge  Hubbell  came  upon  sobeio 
suggestion  on  our  part  when  he  said  he  would  decide  that  the  exceptions  to 
Bantours  answer  were  bad  in  foroK 

A.  It  has  come  to  my  mind,  I  think,  precisdy  as  it  took  place,  since  I  have 
had  an  opportunity  for  i*eflection  upon  it  It  was  in  this  way — I  was  arguing 
the  exceptions  to  a  particular  part  of  the  answer,  and  Judge  Hobbell  stopped 
me  in  the  argument  and  put  this  question  to  me — ^!^  Mr.  Smith,  <k>  .you  csll 
that  an  answer  to  this  bill  ?"  My  answer  was,  ^  I  da"  His  reply  was — *^  It  is 
not  an  answer  to  the  bill,  and  I  am  satisfied  that  Qeoeral  CushingrOannot  make 
an  answer  to  it  I  believe  the  thing  is  a  fraud  from  beginning  to  ^eodi''  Tkst 
is  the  way  the  thing  came  up,  and  that  is  the  language  precisely  aa  near  as  I 
can  recollect  it 

Q,  Do  you  recollect  a  remark  of  the  Judge,  that  in  case  Mr.  Cubing  failed 
to  make  a  complete  answer,  it  was  quite  immaterial  whether  his  understnppeES 
could  or  not? 

A.  I  recollect  something  of  that  kind.  When  Mr.  Rantoufs  answer  was 
over-ruled,  he  did  make  the  remark  you  ha?e  mentioned* that  it  was  im- 
material ;  since  Mr.  Cushing  could  not  answer,  it  was  no  matter  whether  his 
understrappera  could  or  not 

Q.  Was  it  not  to  that  remark  that  yon  rephed  that  he  had  prejudged  the 
case. 

A.  "NOf  sir,  that  was  a  di&rent  affair. 

The  examination  and  reading  of  the  papers  in  the  case  of  Hungerford  vs. 
Cushing  WHS  Uien  continued.-^The  bill,  the  two  answers  of  Mr.  Cushingi  the 
exceptions  to  the  first  answer,  the  deed  of  trust,  and  the  indictment 

Alaxandsb  Cook  recalletl,  to  the  fourteenth  specification  of  the  tenth  ar- 
ticle, and  the  teqth  specification  of  the  eleventh  article. 

Q.  Do  you  recollect  a  prosecution  against  Jehiel  Smith  for  adultery  t 

A.  I  da  I  was  District  Attorney  for  Waukesha  County  at  that  time^  and 
conducted  the  trial  under  the  indictment    ^he  trial  was  in  Milwaukei^  co«nty» 

Ct  Who  presided  ?    A  Judge  Hubbell. 

Q,  During  the  progress  of  that  trial,  and  bef^re^its  conclusion,  bad  yon  any 
conversation  on  the  subject  of  the  trial  with  Judge  Hubbell  ? 

A*  I  didf  after  the  testimony  was  closed^  and  before  it  was  summed  np« 

Q.  How  did  it  come  about? 

A.  Judge  Hubbell  called  me  to  his  desk  after  the  whole  testimony  was  closed ; 
he  told  me  that  during  the  recess  of  the  court  for  dinner,  Pete  Jones,  Bseaang, 
I  sappose^  Peter  0,  Jones,  of  Waukesbai  bad  called  upon  him ;  that  he  had  i^ 
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me  oenyersatioQ  with  him;  th^t-Joojaailiad  testified  to  something  ia  regard  to 
the  ffirl-witBess  on  the  part  of  .the  prosecution ;  that  Jonea  toM  him  that  t(e 
^irl  had  formerlj'*  lived  at  his  house,  and  he  had  di^barged  her;  i^nd  he  advited 
me  to  enter  a  nolle  prosequi  in  thie  case. 

Q.  Did  he  assign  any  &rther  reason? 

A.  Nothiug  farther  than  the  conversation  with  Jones  about  the  character  of 
ihe  witness^  and  I  do  not  recollect  particularly  that  there,  was  any  thiog  farther 
^id  about  the  chaiactor  of  ihe  witness.    I  did  not  enter  the  nolle  prosequi. 

Cross  ExaTnination.^^Q,,  Who  tried  that  case  for  the  defendant  ? 
'  A.  Mr.  Crocker  and  Mr.  Arnold. 

Q.  Was  U  not  your  impression,  while  that  case  was  pending,  that  there  was 
nothing  in  it? 

Mr.  Ryan  objected  to  the  question. 

Mr.  Arnold.  I  wish  to  show  that  it  was  really  a  malicious  prosecution,  and 
that  the  district  attorney  had  always  so  felt  and  said,  and  had  never  thojught 
that  there  ought  to  be  a  convietion  in  the  case. 

Mr.  Ryan.  We  object  to  the  question  for  irrelarancy,  and  think  it  our  du^j 
to  insist  upon  the  objection.  The  evidence  of  the  witness  ia  otfered  under  the 
two  specifications,  in  article^  which  1  liave  stated.  ( '  r.  Ryan  read  the  articles 
and  specifications.)'  The  witness  testifies,  Mr.  President,  that  pendin;^  the  trial 
of  that  cause,  Judge  Hubbell  stated  to  the  witness,  that  he  had  been  spoken  to 
during  the  interval  of  recess,  that  day  by  Mr.  Joues,  who  made  to  him  some 
representations  as  to  the  character  of  one  of  the  witnesses,  who,  as  Mr.  Cook 
says,  was  a  main  witness  for  the  prosecution,  and  thereupon  advised  him  to 
enter  a  nolle  prosequi^  which  he  declined  to  do.  Now,  if  the  Court  please,  this 
is  not  the  occasion  for  me  to  comment  upon  that.  The  Managers  will  at  the 
proper  time,  comment  upon  these  views  and  these  facts.  But  I  contend  now, 
Mr,  President,  that  it  is  utterly  immaterial  whether  that  prosecution  was  a  ma- 
licious prosecution  or  not;  or  whether  the  district  attorney  who  was  prosecuting 
the  case,  thought  there  was  nothing  of  it,  or  not.  All  that  matter  has  nothing 
whatever  to  do  with  iL  The  indictment  was  found  by  a  grand  jury,  and  was 
plead  to  by  a  defendant,  and  issue  was  formed  to  try  it,  and  it  was  the  place 
of  the  judge  to  sit  upon  the  bench  and  impartially  administer  the  law  ia  that 
case.  It  makes  no  difierence  if  that  district  attorney,  or  any  body  else  thought 
he  ought  to  be  acquitted.  I  apprehend  the  opinions  of  fifty  witnesses,  as  to 
whether  an  indictment  ought  to  have  been  found  or  prosecuted,  or  a  convictiou 
had  upon  it,  would  not  afiect  the  case  in  the  least,  and  I  do  not  think  the 
opinion  of  fifty  witnessees  varies  the  duty  of  the  judge.  I  only  explain  it  so 
far  as  it  is  necessary  to  explain  the  view,  under  which  we  maintain  the  testi- 
mony sought  for  is  immaterial. 

Court  ^jounied  to  8  P.  M.  « 

A;rTERsrooK  session. 

Hr.BTAir.  Mr.  President,  I  bad  but  one  obser^m^ii  rhore  to  make  at  the 
ndjou^mnstat)  whleh  wsl  iMiggested  by  one  of  the  Managers^  ond  thai  was .  Ihis--i 
that  the  matler  oomplained  of  in  this  speoifioatioii>  and  tii-  whieh  the  atielidaoce 
of  the  witnen  was  directed,  wai^  a  inttter  afieetitig  iheoi^dibiHtgr  of  the  witneH^ 
and  that  it  was  peeallar^f  the  |nroTiiiee  ef  tt^  jury,' He  It  is  of  sXi  juries,  tojudge 
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'  ot  tlie  crUi^ty  of  vito^sses.  They  are  the  dole  judges  of  it,  and  it  Sb  a 
matter  wi^hv^hidb  the  court  h$s  notUog  to  do^,  and  I  state  that  aa  an  additional 
reason  why  iid  bpinion  of  the  witness,  and\no  opinion  of  any  body  else,  as  to 
whether  the  indictment  ought  ever  to  hav^  "been  found  ought  erer  to  hatre  Been 
.  tried,  or  ought  ever  to  have  resulted  in  a  conviction,  is  at  all  matter  irhich 
does  not  touch,  nor  effect,  the  gist  of  these  speciiicatTons. 

Mr.  Arnold,  t  will  ask  one  or  two  questions  before  putting  that  questn^n. 
Mr.  Cook,  were  other  counsel,  beside  yourself  employed  to  conduct  the  prose* 
cution  ? 

A.  Yes,  Sir;  I  was  assisted  on  the  trialby  A.  D.  Smith. 

Q.  I  wish  you  to  state  to  the  court  how  you  wish  to  be  understood,  by  your 
answer  this  morning  on  the  direct  examination,  to  the  question  whether  Judge 
Hubbell  made  the  suggestion  to  you  that  you  spoke  of  in  consequence  of  what 
he  had  heard  froim  Mr.  Jones,  or  whether  it  w^as  based  upon  the  evidence  which 
liad  been  adduced  in  the  ease  ? 

A.  He  called  me  to  his  desk  and  told  me  that  Mr.  Jones  had  been  to  his 
room  during  recess,  and  also  the  substance  of  what  Jones  told  him,  and  there- 
upon he  said,  we  had  better  abandon  the  case. 

Q.  Well,  was  it  thi?refore,  and  for  that  reason,  that  he  'thought  yon'  had 
better  abandon  it.     Was  that  the  understanding  you  had  ? 

A.  No,  Sir ;  he  did  not  say  that  in  so  many  words.  He  told  me,  as  I  have 
said  before^  what  Jones  said,  and  thereupon  gave  his  advice,  immediately  foUow- 
mg,  without  saying  any  thing  else.  I  think  the  testimony  at  that  time  was  A\ 
in  on  both  sides. 

Q,  Had  you  heen  alone,  and  without  assistance,  would  you  have  entered  a 
nolle  prosequi? 

Mr.  Eyak.  One  moment,  Mr.  Arnold ;  I  shall  object  to  that  question  on  tbe 
same  grounds  that  I  did  the  other. 

Mr.  Arnold.   At  what  time  of  the  day  was  that  trial  concluded! 

A.  I  think  it  must  have  been  about  sundown. 

Q.  How  long  were  the  jury  out  before  they  returned  a  verdict? 

A.  But  a  very  few  minutes, 

Q.  Was  it  one  minute  ? 

A.  I  cannot  tell  any'  thing  about  ijt.  I  left  the  court  room  after  die'case  wto. 
'  Biibniitted  to  the  jury.  ' 

Q.  How  long  have  you  been  district  attorney  t 

A.  During  the  years  1851-52. 

Q.  Is  it  not  a  conimon  thing  for  the  court  to  advise  with  the  dhtrict 'attorney 
about  the  propriety  of  entering  a  fiolle  prosegfuif 

A.  I  have  asked  Judge  Hubbell's  advice  m  some  cases. 

Q.  In  this  case  he  offered  you  his  advice?     A.  T^  sir.  '^ 

Q.  Do  you  mean  to  swear  that  you  believe  that  Judge  Hubbell  advised  yoa 
to  enter  a  nolle  prosequi  on '  account  of  what  Peter  Jones  told  him  aboat  that 
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'  ipii,  of  on  accouniof  tli#  aspectpf  the'ca^e^?' 
-  -  A.  I  naeknlQ^  hejadvi<ed  kne  M  that  'time  frcNoa  wlut  «l»e  9fu^.  /UB|4;^tbi9^ 
'  alii  I  had  no  cHh^r  data  fro^  which  to  draw  t^  cQu4nmaa^    I  «Q4era(oo4  bis- 
,  v^krice'to  be. pi^editeMtipoa:  what  Jones  si^d^w 
i      (^  I^w<»ttBe'th{9itaMttief  to^t'JMm  . 

A.  I  do  not  know.  '         '        ;  v 
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Q.  Did  you  swear  tbe  same  before  them  as  yoa  do  now ! 

A.  Snbstantially,  I  think. 

Q.  How  did  it  get  out  t 

A.  The  teetimony  came  before  the  committee  in  acswer  to  a  qneetioa.  I 
know  nothing  farther  about  it 

Q,  Had  you  meutioced  the  conyersation  to  any  one  ? 

A.  I  think  I  mentioned  the  circumstance,  immediately  after  I  left  the  Judge's 
desk,  to  A.  D.  Smith. 

Q.  Did  he  advise  you  to  enter  a  nolle  proseqtdf    A.  He  did  not 

Q.  Did  you  submit  the  matter  to  his  decision,  and  intend  to  let  him  control 
it    A.  I  intended  to  be  governed  by  his  advice. 

Q.  Were  you  prosecuting  that  indictment  with  all  your  heart,  thinking  it 
ougt  to  be  prosecuted,  or  not  ? 

Mr.  Hyan.  That  is  the  old  question  come  again  in  another  shape. 

Senator  Dcni?.  Is  it  not  always  by  leave  of  the  court  that  a  prosecuting  at- 
torney enters  a  nolle  proseqid? 

A.  I  never  did  a  thing  of  that  kind  without  asking  leave  6f  the  court 

Mr.  Knowlton.  Before  you  had  this  conversation  with  Judge  Hubbell  at  the 
desk,  and  after  the  testimony  was  all  introduced,  did  you  consider  it  a  clear  case 
for  conviction,  or  did  you  have  some  doubt  about  it  ? 

Mr.  Rtan.  That  is  Monsieur  Tonson  come  again. 

Mr.  Enowlton,  Well,  sir,  I  will  take  the  opinion  of  the  court  I  prc^HMe 
to  show  that  it  is  not  like  the  other  question.  The  question  which  I  have  re- 
duced to  writing  and  propose  to  the  witness  is — Before  you  had  the  con  versa* 
tion  of  which  you  have  spoken,  and  after  the  evidence  was  all  before  the  jurr, 
did  you  consider  it  a  clear  case  for  conviction,  or  one  involved  in  much  doubt  f 

Mr.  Rtan.  That  we  object  to.  The  Managers  instruct  me  to  say  that  we  ob- 
ject to  that  on  substantially  the  same  grounds  of  the  other — the  question  was 
for  the  jury,  and  whatever  the  opinion  of  the  witness  might  be^  has  nothing 
to  do  with  the  case  whatever. 

Mr.  Kmowlton.  It  occurs  to  me  that  this  question  Is  very  proper.  This 
evidence  which  has  been  given  by  the  witness,  is  intended  to  apply  to  several 
specifications,  under  two  different  articles.  (Mr.  Knowlton  read  the  tenth  wtide.) 
The  specification  is  the  fourteenth.  Now  what  applicability  the  testimony  of  the 
witness  has  to  this  charge,  is  more  than  I  have  been  able  to  comprehend.  At 
the  same  time,  the  oounsel  for  the  prosecution  has  considered  it  proper,  and  at 
some  future  period,  no  doubt,  he  will  enlighten  the  Court  as  to  its  applicability. 
The  second  charge  is  contained  in  the  eleventh  article,  f  Mr.  Knowlton  reiMl 
that  article.)  Now  I  suppose  this  testimony  is  offered  for  tne  purpose  of  estab- 
lishing the  fact  that  Judge  Hubbell  officiously  interfered  with,  and  advised  upon 
the  subject  matter  of  a  suit  then  pending  before  him.  Now  the  witness  has  de- 
tailed a  conversation  ho  had  with  Judge  Hubbell  in  open  court,  and  says  that 
in  that  oonversation  Judge  Hubbell  informed  him  that  during  the  intermiadoii 
Mr.  Jones  had  spoken  to  him  upon  the  subject  matter  of  the  snit,  and  in  relation 
to  the  character  of  a  female  who  was  the  principal  witness  upon  the  standi  and 
that  immediatsl  J  following  that,  the  Judge  suggested  the  propriety  of  eatsiTiig 
a  no^  proseqitL  Now  he  does  not  know,  although  at  that  time  he  formed  aa 
opi]ii£ai,.that  th|^t  adyios  of  Judge  Hubbell  was  based  upon  the  oonvjeraatiom 
which  he.  had  with  this  individuS  Jones^I  believe  {lis  aams  was.    Yet  he 
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ioes  not  know,  be  stat^  an  equivocally,  that  it  was  not  upon  that  converBatioii 
that  Judge  Hubbell  gave  his  advice.  It  was  then  a  mere  inference  that  the  wit- 
Beta  drew  from  the  language  of  Judge  Hubbell.  He  has  given  hii  inflaenoe 
liere  in  this  matter.  Now  for  the  purpose  of  showing  that  that  case  was  of  that 
character,  if  this  witness  is  not  able  to  show  it,  we  may  be  able  to  call  other  wit- 
nesses who  considered  it  a  case  where  a  verdict  of  guilty  would  not  be  war- 
noted  by  the  evidence;  and  we  propose  to  show  it  by  the  witness  himself, 
although  a  prosecutor,  that  it  was  one  involved  in  much  doubt,  and  I  say  if  we 
can  establish  that,  it  goes  to  show  that  the  advice  was  based  upon  the  fact^  that 
fite  testimony  was  not  sufficient  to  warrant  a  conviction.  This  is  proof  of  an 
vnbending  fact,  and  it  goes  to  explain  why  Judge  Hubbell  did,  upon  that  occa- 
ci<n  offer  that  advice.  The  question  in  this  case,  as  in  all  others,  is,  whether  the 
conduct  of  Judge  Hubbell  on  a  particular  occasion,  was  corrupt;  and  if  this 
case  was  of  a  doubtful  character,  so  far  from  showing  that  he  was  corrupt,  it 
ihows  that  he  put  the  prosecuting  officer  in  an  attitude  where  a  verdict  could 
■ot  be  pleaded  in  bar.  1  think  there  is  no  analogy  between  this  question  and 
the  one  propounded  by  Mr.  Arnold  in  this  Court. 

Mr.  Ryan.  It  was  not  we  who  drew  from  the  witness  this  inference,  that  the 
advice  was  based  upon  the  conversation  of  Jones;  that  came  from  the  other 
nde. — They  called  it  out.  They  asked  how  far  his  advice  of  entering  a  nolle 
prosequi  was  based  upon  the  conversation  of  Mr.  Jones.  We  adhere  to  what 
hu  already  been  said,  that  it  can  have  no  possible  bearing;  that  it  is  utterly 
irrelevant  and  illegitimate  testimony  to  bear  upon  these  articles  and  specifica- 
tions. 

The  question  was  then  put  to  the  Senate  — «  Shall  this  interoj^atory  be  put 
to  the  witness?"  and  decided  in  the  affirmative.  Ayes  12,  noes  12;  the  Presi- 
dent voting  in  the  affirmative. 

A.  I  did  not  consider  it  a  clear  case  of  conviction. 

Senator  Albak.  In  a  criminal  case,  when  the  testimony  is  weak,  or  doea-not 
support  the  indictment,  it  is  not  frequently  the  case  that  the  Court  advices  the 
district  attorney  to  enter  a  nolle  prosequi. 

A.  In  fact  I  cannot  answer  that  question.  This  is  the  only  instance  of  the 
kind  that  ever  occurred  in  my  practice. 

Mr.  Knowltok.  Did  you  ever  officiate  in  the  capacity  of  prosecuting  officer 
more  than  the  two  years  you  have  mentinoned  ?     A.  No,  sir. 

Mr.  Arvold.  As  I  understand  it,  you  have  answered  but  a  portion  of  Mr. 
Knowlton^a  question.  The  balance  unanswered  is — Did  you  consider  it  involved 
in  mnch  doubt  ? 

A.  I  did  consider  it  involved  in  much  doubt  as  the  case  stood. 

Q,  Was  the  criminal  business  in  Waukesha  extensive  f 

A.  It  was  rather  limited. 

Q.  In  your  conversation  did  yon  not  say  to  him,  that  yon  did  not  conceive 
Aat  the  case  was  made  out,  or  that  there  was  any  thin^  in  it;  or,  in  substance^ 
that  if  it  were  left  to  you,  you  would  not  prosecute  it? 

A.  I  should  not  like  to  say  that.  I  said  in  substance  someth'ng  like  this,  that 
I  thought  it  was  a  pretty  weak  case.  I  had  forgotten  that  I  made  any  reply 
at  all,  till  you  put  tne  question. 

Q.  I  wish  you  would  call  to  mind  your  conversation  with  Judge  Bobbelly 
and  state  what  yov  said  further?  I  think  you  must  have  said  more  than  that 
it  wae  a  pretty  weak  case.    A.  I  do  not  reeoUect  that  I  did. 
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Q.  Did  you  not  say,  that  as  a  puUic  prosecutor,  you  did  not  deem  th«  etm 
made  oat  f 

A.  If  the  language  I  have  said  I  used  conveyed  that  idea,  then  I  did  coa- 
vej  that  idea. 

Q.  In  fact,  without  trying  the  case  over  again  here — which  I  do  not  seek  to 
do— was  not  the  main  testimony  of  this  girl  of  a  character  rather  incredible,  and 
inconsistent  with  ordinary  human  nature,  and  the  circumstances  under  which 
human  beings  act  9 

Mr,  Rtak.  What  ordinary  human  nature,  and  what  ordinary  circumstances! 
That  appears  to  be  hardly  relevant 

Q.  Was  not  her  testimony  directly  impeached  and  directly  contradicted  bj 
the  lady  herself  who  was  implicated,  and  by  a  servant  girl  in  the  house? 

A.  It  was,  sir;  and  by  both  the  girl  and  Mrs.  Maynard,  whose  name  was 
mentioned  in  the  indictment 

Q.  Was  not  Mrs*  Maynard's  testimony  direct,  positive,  and  nnequivocal 
against  it  ? 

A.  Yes,  sir;  as  much  so  as  any  thing  could  be. 

Q.  Was  not  her  testimony  corroborated  by  the  washerwoman  who  was  hirsl 
there  for  that  day  ? 

A.  I  cannot  recollect  particularly  what  the  testimony  of  that  washerwomam 
was. 

Q.  Was  it  not  her  testimony  that  this  woman  was  quite  sick  the  night  before 
and  that  her  husband  sent  for  the  doctor  ? 

A.  I  think  the  testimony  of  the  girl  was  something  like  that 

Q.  Was  not  that  the  testimony  of  the  neighbors  ? 

A.  I  do  not  recollect  that  ? 

Q.  Was  not  the  testimony  of  the  girl  that  she  was  sick  t 

A.  I  think  it  was. 

Q.  Was  it  not  in  the  cold  season  of  the  year,  when  the  doctor  was  called? 

A.  I  believe  it  was. 

Q.  Was  it  not  in  the  testimony,  that  the  doctor  did  not  take  ofif  his  glove% 
overcoat,  or  overshoes  when  there  ? 

A.  The  testimony  went,  I  think,  that  he  did  not  take  off  his  overcoat;  I  do 
not  recollect  as  to  shoes. 

Q.  Was  it  not  the  testimony  of  the  washerwoman  that  Mrs.  Maynard  was  at 
that  time  having  her  monthly  courses  f 

A.  Her  clothes  indicated  that,  I  think. 

Q,  Was  not  the  testimony  also,  that  Mrs.  Maynard  had  been  in  delicate 
health  quite  a  length  of  time  f    A,  Yes,  sir. 

Q.  And  that  this  doctor  had  been  the  family  physician  for  a  long  time! 

A.  I  believe  so. 

Q.  Was  it  in  proof  that  he  had  a  large  bill  against  the  family,  that  had  beea 
running  a  long  time  ? 

A.  Yes,  sir ;  though  how  long  it  had  been  ninning  I  do  not  know. 

Q.  Was  not  the  question  such,  that  if  you  had  the  power,  you  would  have 
dismissed  the  case  ?  «| 

Mr.  Rtan.  I  think  this  sort  of  questioning  ought  to  stop  some  time  or 
other.    It  seems  to  me  like  the  doctor's  bill — it  runs  for  ever. 

Senator  Blair.  Bid  the  prosecution  mainly  depend  upon  the  female  witneai 
spoken  of  by  Jones  to  Judge  Hubbeli  ?     A.  Yes,  sir. 
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Senator  Blair.  Hftd  the.  jury  believed  what  the  witnes&had  testified  to,  was 
there  evidence  sufficient  to  convict  ? 

A.  I  cftn  state  what  she  testified  to  if  the  Court  desires. 

Senator  Blair.     I  meant  upon  her  testimony  alone  ? 

A.  Well,  under  the  charge  of  the  Court  as  given  to  the  jury  upon  that  trial, 
ike  evidence  of  the  girl  unimpeached  woald  not  have  been  sufficient  to  prove 
conviction. 

Mr.  Arnold.    Did  you  not  yourself  approve  of  the  charge  of  the  Court! 

A.  I  never  found  any  fault  with  it 

Q.  Did  you  at  tbe  time  think  or  feel  that  by  the  advice  Judge  Hubbell  gave 
you,  he  officiously  interfered  in  that  suit,  to  the  manifest  scandal  of  the  admin- 
Biration  of  justice  ? 

Mr.  Rta^.    I  want  the  apecification  tried  by  the  Court  and  not  by  the  wit- 


Q.  Was  the  conversation  to  which  you  have  testified,  at  the  Judge's  desk, 
carried  on  in  such  a  tone  of  voice  that  the  oiher  parties  could  hear  its 

A.  It  was  in  a  low  tone — rather  a  whisper. 

Q,  How  old  was  this  girl,  the  witness  you  speak  of,  at  the  time  the  a&ir 
happened  ?  * 

A.  Fourteen  or  fifteen  years.    It  was  testified  that  she  was  a  servant 

Senator  Stkvt art.  Was  the  witness  named  by  Judge  Hubbell,  the  person 
with  whom  it  was  alleged  the  adultery  had  been  committed? 

A.  She  was  not 

Chaklks  K.  WATKnre  was  called,  sworn,  and  examined  to  Article  7,  specifi- 
cation 7. 

I  reside  in  Milwaukee.  I  am  practising  law  there.  I  recollect  tbe  case  of 
Hopkins  against  Stevens,  and  was  attorney  for  the  plaintiff  in  that  suit. 

Q.  Do  you  recollect  upon  the  trial  of  that  case,  of  making  an  admission  ef 
&ct  to  the  counsel  on  the  other  side  ?     A.  I  did. 

Qn  What  was  that  admission  f 

A,  I  admitted  that  certain  charges  which  the  defendant  had  against  the  com- 
plainant were  after  the  customary  rates.  It  was  an  action  of  replevin.  These 
charges  were  claimed  on  goods  replevied.  There  had  been  a  tender,  and  the 
tender  was  less  than  the  amount  of  those  charges. 

Q.  In  the  course  of  the  progress  of  that  trial  did  any  dispute  arise  as  to  that 
admission  of  fact?  z 

A.  I  am  not  certain  in  what  ^tage  of  the  case  a  question  arose  about  the  ad- 
miasion  I  had  made.  My  impression  is,  that  it  was  during  the  instruction  of 
the  Court  to  the  jury.  I  think  the  Court  took  no  notice  of  the  admission 
hiving  been  made  until  a  remark  from  one  of  the  counsel  opposed  called  his  at- 
tention to  it  The  counsel  for  the  defendant  were  Judge  Chandler  and  Mr. 
Orton.  The  Court  replied  to  the  suggestion  that  there  was  an  admission  of 
that  kind,  that  he  did  not  understand  any  such  admission  had  been  made ; 
that  if  any  snch  admission  had  been  made,  it  would  defeat  the  plaintiff. 
Thereupon  one  or  the  other  of  the  counsel  for  the  defendant  appealed  to  me 
to  say  whether  or  not  the  admission  had  been  made.  I  answered  it  had. 
They  then  desired  that  I  should  state  to  the  jury  the  extent  of  my  admiasion. 
I  did  60^  and  to  their  satisfaction,  as  they  expressed  themselves. 

Q.  Have  yon  stated  all  the  reooarks  made  by  the  Judge  relative  to  your 
making  the  admission  ? 


291 

A.  I  would  not  undertake  to  give  the  .]angiiag|e  qf  tke  Ju^ge.  I  canoot 
saj  whether  he  said  if  I  had  made  the  adtuissiob,  or. if  I  did  tnake  the  admi^ 
sien,  the  plaintiff  would  be  beaten. 

Q.  Can. you  state  anj  thing  in  relation  to  his  permitting,  or  not  permitting 
jou  to  make  the  admission  /    A.  I  could  not  say  that  he  did. 

Cross  Examination. — Q.  The  admission  whicn  you  mftd'e  and  continued  to 
make  was^  therefore,  so  far. as  the  Court  wAs  concerned,  agai&st  yourself  f 

A.  They  claimed  some  benefit  from  it,  and  whatever  benefit  there  was  I  was 
willing  to  give  them. 

Q.  And  yet,  with  that  admission,  you  recovered  a  verdict?     A.  Yes,  sir. 

Q.  Will  you  state  how  it  was  that  your  admission  was  reconciled  with  die 
verdict? 

A.  I  supposed  that  an  inquiry' into  the  ckims  of  the  defendant  would  o<km« 
P7  a  very  considerable  time,  and,  ii  my  own  opinion,  they  were  entirely  imnui- 
teriat  to  the  issue.  The  action  was  brought  forreplevio,  in  which  the  defendant 
in  the  suit  was  claiming  a  certain  amount  as  (lis  due.  The  plaintiff  wa^  willing 
to  allow  a  lesser  amount,  which  he  claimed  '^as  all  he  had  the  I'ight  to  charge. 
Upon  that  difference  he  made  a  tender  of  money  of  the  amount  he  thought 
adequate  to  his. demand.  When  the  tender  was  made  the  defendant  took  the 
money,  and  when  he  was  possessed  of  the  money,  he  declared  he  would  apply 
it  upon  the  amount  I  insisted  that  the  acceptance  of  the  money  was  a  com- 
pliance with  the  demand,  and  that  after  taking  the  money  the  plaintiff  could 
not  reserve  any  rights  to  collect  the  balance  of  his  demand,  and  tiiat  the  tender 
atisfiod  the  demand,  whether  it  was  more  or  less,  because  he  accepted  it. 

Q.  Was  there  not  a  good  deal  of  testimony  as  to  the  reasonableness  of  the 
charge — whether  it  was  too  high,  or  too  low  f 

A.  I  think  there  was  one  deposition  as  to  the  amount;  that  was  a  question 
left  to  the  jury. 

Q.  Did  the  Judge,  or  did  you  so  understand  him,  prohibit  you  from  making 
good  the  admission,  or  did  he  seek  to  avoid  the  force  of  it  ? 

A.  I  do  no);  think  there  was  any  thing  in  thv  language  of  the  Judge  that 
would  prohif)it  the  admission.    He  seemed  not  to  have  understood  it 

Direct  Examination  resumed. — Q.  I  asked  you  the  question  whether  the 
Judge  said  he  could  not  permit  you  to  make  the  admission.  Have  you  not 
some  recollection  that  some  such  remark  was  made  by. the  Court? 

A.  I  have  not — nothing  \n  the  way  of  diatation. 

Mr.  RrAN.  I  am  asking  nothing  about  dictation,  that  is  Mr.  Arnold^s  word| 
notmine. 

A.    I  used  dictation  as  synonymous  with  the  language  of  your  question. 

Q.  Can  you  say  now  that  he  did  not  use  any  such  language? 

A.    No,  I  can  only  say  I  recollect  of  nothing  of  that  kind. 

Q.  Did  he  use  any  language  to  this  efiect — whether  you  could  not  make  the 
admission? 

A.  Well,  he  might  have  faid,  I  could  or  could  not  make  the  admission. 
Cross  Examination  resumed. — Q.  In  the  remark  made  by  the  Judge,  did 
you  understand  any  idea  that  he  sought  to  favor  the  plaintiff  in  his  right  to  re- 
cover, or  only  to  explain  what  occurred  to  him  at  tne  moment  as  being  the 
consequence  of  such  an  admission  ? 

A.  WeH,  I  certainly  understood  it  as  nothing  more  than  an  explanation  of 
the  consequence  of  the  adnajasion. 
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Q.  After  that  remarl  4o  the  Court,  did  joa  go  on  and  explain  jour  admia- 
iion  to  the  jury,  and  ahow  to  them  wh  j  it  did  interfere  with  your  right  to  re* 
eoTer. 

A.  That  is  my  impreasion  now,  but  I  would  not  be  positive.  I  know  I 
laired  the  point  of  law  somewhat  with  the  jury ;  but  in  what  state  of  the 
ease  I  argued,  I  cannot  now  recollect. 

Mr<  Eyan.  You  have  stated  the  impression  that  the  remark  of  the  Judge 
made  upon  your  mind.  Do  you  recollect  seon  after  you  left  the  Court  House^ 
while  walking  down  town  with  Judge  Chandler,, of  finding  fault  with  the  Judgo 
for  interfering  in  yoiir  favor. 

A.  I  did  not  understand  it  to  be  in  my  favor. 

Q.  That  is  not  ap  answer  to  my  question. ,  1  want  to  know  if  you  expiessed 
to  Judge  Chandler  any  dissatisfaction  upon  that  interference? 

A.  I  think  I  made  a  complaint,  that  the  contradiction  and  interference  of  ihe 
Judge  would  prejudice  my  case.  I  cannot  recollect  what  reason  I  assigned,  ex- 
cepting the  one  I  now  assign.    If  I  ever  assigned  any  re&Hon,  it  was  that. 

Q.  Do  you  not  recollect  saying  that  the  Judge  was  rather  trjing  the  case  oa 
your  side. 

Mr.  ARNOJ.D.  Was  it  not  precisely  the  contrary— that  it  would  injure  your 
caae.     A.  I  understood  it  as  a  ruling  against  me. 

Q,  That  was  the  burthen. of  your  complaint?    A.  That  was  it. 

Mr.  Knowlton.  Do  you  remember  upon  that  trial,  that  you  called  the  atten- 
tion of  the  Judge  to  the  Statute  upon  replevin,  as  to  the  duty  of  the  jury, 
ifhetk  there  was  a  lien  found  in  favor  oJT  any  party  I     A.  Ko,  sir. 

Arthur  Mc Arthur  recalled  to  article  1 1,  specification  9. 

Q.  Do  you  remember  the  case  of  Treadwell  against  Richards  in  the  Circuit 
Cbirt  of  Milwaukee  county?     A.' I  do. 

.Qk  What  was  your  professional  connection  with  that  case? 

A.  I  was  attorney  for  the  plaintiff. 

Q.  Were  you.  present  during  the  trial  of  that  cause?     A.  I  wa«. 

Q.  Do  you  recollect  when  it  was  given  to  the  jury.  I  speak  of  the  first  trial 
of  the  cause,  and  I  wish  you  to  confine  your  testimony  to  the  first  trial. 

A.  Yes,  sir. 

Q.  Will  you  state  what  direction  or  order  was  made  by  the  Court  for  finding 
the  verdict  of  the  jury,  if  they  should  ever  agree  upon  a  verdict  ? 

A.  After  the  Court  charged  the  jury,  which  was  at  quite  a  late  hour,  he 
adjourned  the  Court  and  instructed  the  ofiScer  to  ring  the  bell  when  the  jury 
agreed,  or  were  ready  to  come  in. 

Q.  Did  you  hear  the  bell  ring  ? 

A.  Yes,  sir ;  we  heard  it  ring,  and  went  up  to  the  Court  House.  The  jury 
were  in  the  Court  room. 

Q.  You  say  we,  Mr.  McArthur,  who  was  with  you? 

A.  Mr.  James,  he  was  associated  with  me  in  the  irial  of  the  case.  We  tried 
to  enter  the  Court  room  but  at  first  could  not  get  in.  The  door  was  secured  and 
an  officer  was  placed  there ;  but  the  door  was  opened  in  the  space  of  three  or 
four  minutes  after  we  got  there. 

Q.  Who  proved  to  be  in  Court  room,  while  the  door  was  so  closed  ?  * 
•  A.  When  the  door  opened  the  jury  and  the  judge  came  out  together. 

Q.  Were  you  then  informed  by  Judge  Hubbell,  as  to  what  the  jury  had 
done? 
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A.  Wd  were  eitber  informed  by  biin  or  by  lome  member  of  the  jory,  that 
the  jury. had  been  unable  to  agree  and  had  been  discharged. 

Q.  Did  the  jury  in  fact  separate  at  that  time,  without  coming  together  again 
as  a  jury  in  that  ease  ?     A.  They  did. 

Q.  Did  any  one  else  come  out  of  the  Court  room  except  the  judge  and  jury  f 

A.  I  thought  not  It  was  quite  a  late  hour  in  the  evening,  and  the  ease  was 
not  one  that  would  attract  a  popular  audience  at  a  late  hour. 

Gro9a  JStxamination, — Q.  What  erening  in  the  week  was  it  that  this  jury  wa* 
ontf    A.  It  was  on  Saturday  evening. 

Q.  Al  what  hour  was  the  bell  rung  ? 

A.  I  should  think  it  was  nearly  twelve. 

Q.  How  soon  after  the  bell  rung  did  you  arrive  at  the  court  house  f 

A;  Well,  we  were  In  the  lower  part  of  the  city,  about  Wisconsin  street^  and 
we  repaired  to  the  Court  House  as  soon  as  we  heard  the  bell — should  think  we 
arrived  in  ten  minutes. 

Q.  Do  you  mean  to  say  that  the  door  was  fast,  and  an  officer  only  taking 
care  of  the  door  f 

A.  Well,  such  was  the  position  of  things  that  we  were  refused  admittance; 
The  jury  had  been  left  in  the  court  room. 

Q»  Do  you  know  why  the  bill  was  rung,  the  jury  not  yet  having  agreed  f 

A.  I  do  not  know.    I  can  very  readily  imagine  a  reason  for  it  however. 

Q»  Was  the  case  one  of  large  magnitude  or  of  small  importance  f 

A.  Well,  .sir;  it  was  an  action  of  trover^  and  we  sought  to  recover  three  or 
four  hundred  dollars. 

Q.  Do  you  know  how  long  Judge  Hubbell  had  been  in  the  court  room  be- 
fore you  got  te  the  door ! 

A.  Ko  I  otherwise  than  from  the  informationwe  received  there. 

Q.  Did  you  ever  exchange  words  with  Judge  Hubbell  about  that  occasion^ 

A.  Ne,  sir. 

Q.  Was  the  case  afterwards  tried  again  before  Judge  Hubbell/ 

A.  It  was,  and  with  still  worse  success.  I  believe  the  jury  did  not  agree  quite 
BO  near  as  they  did  before. 

Q.  Did  you  know  several  of  the  men  who  composed  the  jury  ? 

A.  I  knew  some  of  them.  I  knew  that  Gen.  Crawford  was  on  the  jury,  and 
aiother  gentleman  whose  name  I  now  forget;  and  I  knew  him. 

Q.  Was  Gen,  Crawford  on  one  side,  and  all  the  rest  of  the  jury  on  the  other. 

A.  Yes,  air ! 

Q.  You  were  very  well  satisfied  then,  I  suppose^  that  there  would  not  be  an 
agreement?    A.  Yes,  sir! 

Q.  (Lo»t  by  the  reporter.) 

•A  nell,  the  fact  was,  to  get  into  the  court  room,  the  Judge  had  to  go  intO' 
the  room  where  the  jury  was,  and  no  one  could  have  gone  in  without  going  in 
where  the  jury  were. 

iHrect  Excamnaiion  resumed, — Q  Did  either  you  or  Mr.  James  make  efforts 
to  enter  the  room  ?     A.  Yes,  sir  I 

Q.  And  these  efforts  failed  ?     A.  Yes,  sir !    We  made  verbal  efforts. 

Cra99  JSxamncUion  rtsuniecL — Q.  Was  the  Judge  to  your  knowledge^  or 
Gven  hearsay,  instrumental  in  keeping  the  door  closed  upon  you  ? 

A.  Wen,  I  had  some  information  about  it  at  that  time  from  the  officer.  The 
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oBc^r  informed  u«  that  the  Ju4ge  hud  given  him  ioabructioaa  to  let  no  penon 
enter  the  room. 

Q.  We]],  did  he  saj  in  direct  tern's,  that  after  the  bell  rung,  Judge  Hubl)eII 
had  instructed  him  not  to  let  anybody  in^ 

A.  Well,  I  suppoeed  from  his  laagjaage,  he  meant  to  convey  that  idea*  Ha 
aaidv  as  near  as  I  can  state  it,  without  spealsiug  about  whether  it  applied  to 
that  particular  time,  or  when  he  was  left  in  charge  of  the  jury,  in  the  first  in- 
atfliiieeb  that  the  Judge  had  instructed  him  not  to  let  any  person  go  into  t^o 
court  room. 

Q.  Well,  was  not  that  an  ordinary  instruction ! 

A.  Always^  I  thinly  in  every  instance  where  I  have  been  present 

Q.  Who  was  the  officer  ? 

A  I  thought  at  the  time  it  was  Frank  Devlin  or  John  White.  I  ha;ve  now 
brought  my  mind  to  believe  it  was  the  sheriff  himself  Mr.  White;  but  that  ia 
a  matter  about  which  I  will  not  be  positive.  Mr.  Devlin  has  informed  me  that 
he  was  not  present  himself. 

Q.  Have  you  any  means  of  knowing  whether  Judge  Hubbell,  being  inside, 
knew  you  were  at  the  door,  and  were  desirous  of  coming  in  I   A.  I  have  not 

Q.  Did  you  see  Judge  Hubbell  that  night  at  all  ? 

A  •  I  saw  him  when  we  went  in,  and  spoke  to  him — not  about  the  door 
being  closed,  but  about  the  case. 

Q.  In  that  conversation  did  you  complain  of  any  ifrtng  being  done ! 

A  No,  sir ! 

Q.  You  were  satisfied  to  try  the  case  before  him  again  afterwards! 

A-  Yes,  sir! 

Q.  How  long  had  the  jury  been  out  ? 

A.  I  think  from  about  8  o^clock,  nearly  four  hours. 

Mr.  KirowLTON.  At  the  time  you  got  to  the  court  hou«e  door,  after  hearing 
the  bell  ring,  did  the  officer  stand  on  the  inside  or  out?    A.  On  the  outside. 

Q.  You  made  no  attempts  to  talk  with  him  about  going  in  ?   A«  That  is  all. 

Q.  Do  you  suppose  you  talked  loud  enough  for  the  Judge  to  have  recog- 
nized your  voices  ? 

A.  It  was  in  the  ordinary  tone;  and  I  do  not  think  a  person  inside  could 
understand  what  we  said.  While  we  were  talking,  some  person  came  to  the 
door  on  the  inside,  and  it  was  opened,  and  the  Judge  came  out 

Mr.  Rtan.    Did  Mr.  James  do  some  loud  talking  there  ? 

A.  I  do  not  remember  that  he  talked  Yerj  loud ;  but  I  know  he  did  talk 
with  the  officer. 

Q.  In  r^ard  to  the  instructions  given  by  the  Court  to  take  charge  of  tlie 
jury,  was  there  any  instruction  given  except  the  ordinary  oath  of  the  officer — 
to  sufier  no  one  to  speak  to  them,  and  not  to  speak  to  him  himself,  except  to 
ask  if  they  have  agreed  ? 

A.  I  think  not,  sir;  I  think  it  very  frequently  happens  when  the  jury  occupy 
the  Court  room  itself,  the  officer  is  instructed  to  dear  the  Court  room  and  to 
keep  it  clear.    I  think  I  have  heard  that  direction. 

Calybet  C.  WHrrx  recalled  to  specification  21,  article  10. 

Q.  Do  you  know  the  case  of  White  against  Martin,  in  the  Circuit  Court  of 
Waukesha  County,  a  motion  of  foreclosure.    A.  I  do. 

Q.  Were  you  an  assignee  in  the  foreclosure  in  that  case  ?    A.  I  was. 
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Q.  Had  you  nnj  conTersation  with  Judge  Hobbell  in  relation  to  an j  of  ike 
proeeedings  in  thai  came? 

A.  The  mortgage  in  which  the  deeree  was  made  was  for  two  instalmens. 
The  mortgage  was  foreclosed  in  the  first  instalment  and  the  premises  were  ad- 
vectised  for  sale.  I  proposed  to  bid  them  in  myself,  and  in  order  to  do  so, 
I  expected  to  be  obliged  to  pay  the  whole  amount  of  the  mortgage,  and  I 
called  apon  Judge  Hubbell  to  ask  him  if  any  order  could  be  made  whereby  I 
coald  get  nd  of  the  necessity  of  paying  in  all  the  money.  I  told  him  I  sop- 
posed  the  register  would  not  receipt  the  money,  unless  it  was  actually  paid  m, 
and  at  Ae  same  time  eaying,  I  could  not  pay  so  large  a  sum.  He  said  the 
money  could  be  paid  to  him,  as  well  as  to  the  Register,  and  that  I  could  pay 
him  1^  portion,  $150,  or  so,  and  take  a  receipt. 

Q.  Was  that  arrangement  carried  out  f 

A.  Ko,  sir;  tbe  sale  did  not  take  place. 

Q.  Did  the  Judge  inform  you  whether  that  payment  to  him,  of  $159  or  aO| 
would  answer  the  purposes  of  the  cause,  as  well  as  paying  the  second  instal- 
ment into  Court  ? 

A.  He  did  not.  The  conversation  took  place  at  the  clerk's  or  judge's  desk, 
during  the  trial  of  the  cause.  It  was  very  brief.  I  think  I  have  stated  it  word 
for  word. 

Cro89  Excffamaiion, — Q.  Were  you  at  that  time  acting  clerk  of  the  Milwau* 
kee  ceunty  circuit  court  f    A.  Yes,  sir. 

Q.  Your  seat  as  clerk,  was  directly  under  the  Judge.  You  turned  round, 
and  these  words  passed  between  you  f     A.  Yes,  sir. 

Q.  The  whole  of  the  money  was  coming  to  you? 

A.  Yes,  sir.     I  was  the  owner  of  the  mortgage. 

GsonGc  P.  THoifPsair,  called,  sworn  and  examined  to  specification  seven- 
teen, article  ten. 

Witness.    I  reside  in  Dane  county.    I  know  James  M.  Haney. 

Q>  Do  you  recollect  the  circumstance  of  his  being  tried  in  the  circuit  court 
of  Dane  county,  upon  an  indictment  for  an  assault  committed  upon  Thomas 
Harlandt     A.  Yes,  sir. 

Q.  Had  you  at  any  time  any  conversation  with  Judge  Hubbell,  on  the  sub- 
jeet  of  Haney's  offence  or  indictment? 

A.  I  had  a  conversation,  I  believe,  with  Judge  Hubbeil,  in  relatioa  to  the 
offence  Haney  was  accused  of. 

Q.  Did  yott  state  to  him  the  facts  and  eircumstances  accompanying  that 
effenoef 

A.  I  cannot  recollect  positively,  whether  I  did  or  not;  perhaps  I  did. 

Q.  Did  you  speak  to  him  of  the  quarrel  between  Haney  and  Harland ! 

A  I  think  probably  I  did  talk  to  him  during  the  conversation  upon  that 
Bttbject. 

Q.  Will  you  detail  that  conversation. 

A.  I  do  not  know  that  I  could  recollect  any  of  that  conversation.  I  have  no 
doubt  I  did  tell  him  about  being  present  at  the  time  Haney  shot  the  man.  I 
tiunk  it  very  probable  I  did  tell  him  that. 

Q*  What  time  was  that? 

A«  I  do  not  know  whether  it  was  before  the  trial  or  after,  or  while  the  trial 
was  going  on.    It  was  at  that  Court  when  Haney  was  tried. 
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Q.  Was  it  before  Hanej  was  tried  f 

A.  I  do  not  know,  but  I  think  I  had  a  oonversation  with  Judge  HubbeQ 
before  he  wa»  aentencedf  and  perhapa  after  he  was  sentenced. 

Q.  What  was  your  purpose  in  that  conversation  with  Judge  Hubbdl  f 

A.  I  do  not  know  that  I  could  tell  you  particularly,  only  to  talk  with  Judg» 
Hubbell  about  it  as  men  do  talk  about  things. 

Q.  Were  you  ever  friendly  with  Haney.    A.  I  was. 

Q.  Did  Judge  Hubbeil  know  from  you  that  you  were  friendly. 

A.  I  do  not  know  indeed,  whether  he  did  or  not.  I  presume*  from  the 
manner  I  spoke  of  Haney,  he  might  have  supposed  so.  I  do  not  think  I 
told  him  I  was  an  enemy  of  Haney. 

Q.  I  wish  you  would  give  if  you  can,  the  purport  and  matter  of  your 
cenversation. 

A.  I  cannot  recollect  so  long  ago  as  that  has  been,  exactly  the  words.  I 
talked  to  him  perhaps  about  Haney's  shooting  that  Harland;  about  being 
present  at  the  time ;  about  the  causes  that  made  him  shoot  I  am  not  positive 
whether  I  did  tell  him  these  things  or  not,  but  I  think  I  did. 

Q.  Was  there  not  provocation  in  the  quarrel  that  did  not  appear  upon  the 
trial,  and  did  you  so  state  to  Judge  Hubbell  ?     A.  I  think  I  did. 

CroM  ExeanincUion, — Q.  How  long  was  it  after  the  verdict  was  rendered, 
before  sentence  was  pronounced. 

A.  I  do  not  recollect  positively,  bow  long  it  was.  I  do  not  recollect  whe- 
ther it  was  the  next  day  after  the  jury  had  brought  in  their  verdict  or  the  day 
following. 

Q.  Did  you  have  any  conversation  with  anybody  else  upon  the  subject. 

A.  Oh,  yes;  it  was  a  very  common  subject  of  oonversation.  I  talked  with 
George  B.  Smith  about  iL  I  had  a  conversation  with  him  about  what  punish- 
ment ought  to  be  put  upon  him.  I  went  to  him  and  asked  him,  if  he  was 
not  willing  that  Haney  should  be  fined  instead  of  imprisoned,  or  if  he  wished 
to  send  him  to  prison  and  ruin  his  family  for  ever.  He  said  he  did  wish  him 
imprisoned. 

Q.  What  did  he  say  in  regard  to  any  thing  he  could  say  to  the  Judge? 

A.  My  mind  is  not  as  dear  as  I  could  wish  it  upon  the  subject  of  what  be 
was  to  say  to  the  Judge;  but  my  impression  is,  that  Smith  agreed  to  go  and 
see  the  Judge  and  ask  him  to  fine  him,  instead  of  imprisoning  him.  In  the 
evening  there  was  an  arrest  of  judnrment  pending  before  the  Court  The  sun  was 
shining  in  at  the  west  window,  and  Smith  and  Collins,  and  I  think  Haney  and 
three  or  four  others,  had  a  conversation  at  one  of  those  windows,  and  it  was  my 
understanding  that  Smith  went  from  the  window  to  the  Judge's  seat  to  ask 
him  to  fine  Haney  instead  ef  imprisoning  him.  That  was  before  sentence  was 
pronounced,  a  very  few  minutes.  Mr.  Smith  did  go  np  into  the  Judge's  seat 
They  were  talking  low..  They  had  their  heads  close  together  as  if  they  were 
whispering.  I  thought  they  were  talking  upon  that  subject.  Smith  has  since 
told  me  that  the  Judge  beckoned  him  to  come  up  to  his  seat  I  did  not  see 
that,  and  do  not  know  whether  he  did  or  not ;  but  he  left  me  with  the  decla- 
ration that  he  would  go  to  the  Court  and  speak  to  the  Judge  upon  the  subj^t. 
Mr.  Collins  was  present  and  I  am  not  sure  but  Beriah  Brown  was  present.  I 
knew  that  Brown  was  anxious  that  Haney  should  be  fined  instead  of  impri- 
soned. 
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Q,  Was  there  any  personal  acquaintance  between  Haney  and  Judge  Hubbell  f 

A.  I  do  not  think  Hacey  ever  spoke  to  Judge  HubbelL  Haney  was  a  stranger 
in  the  county;  that  was  one  reason  why  I  wanted  to  show  him  human  friend- 
ship, he  did  not  have  very  many  friends,  and  a  very  limited  acquaintance.  He 
had  a  wife  and  five  or  six  children.  He  was  about  thirty  five  or  six  years 
of  age.  He  resided  on  Black  Earth  plains.  He  had  resided  there  ever  since 
he  came  to  N^  isconsin,  and  lives  there  now. 

Q.  What  has  been  his  position  in  society  ? 

Mr.  Rtan.  Cut  bonOy  Mr.  Arnold,  what  is  the  purpose  of  that  question,  I 
have  given  you  a  pretty  long  rope;  but  it  seems  to  me  you  are  extending  it 
unnecessarily  f 

Mr,  Arkold.  Do  you  know  of  any  corrupt  cr  incorrupt  influence  being 
brought  by  yourself  or  any  body  else,  to  bear  upon  Judge  Hubbel),  to  iufiuence 
him  m  his  decision,  as  to  the  sentence  he  should  pronouuce  upon  Haney;  or 
did  you  know  of  any  improper  or  corrupt  motive  in  the  Judge  ? 

Mr.  Ryan.  That  question  is  objected  to  also ;  and  the  objection  of  the  Man- 
agers is  very  briefly  stated.  The  first  of  the  charge  in  question  is,  that  Haney 
was  oonvicted  of  an  offence  which  by  the  statute  was  punishable  with  imprison- 
ment in  the  penitentiary,  that  the  Judge  of  the  Court  where  he  was  couvicted 
abandoned  his  duty  and  violated  the  statute,  by  on!y  fining  him  $200.  We 
have  already,  rather  than  insist  upon  objections  allowed  the  counsel  to  go  to  a 
very  wide  extent — asking  him  as  to  the  part  Smith  had  taken  in  the  matter, 
and  as  to  the  wife  and  children  and  social  relations  of  the  defendant.  It 
seems  to  roe  that  the  counsel  have  taken  the  same  view  of  this  offence  which 
I  take  of  it.  It  seems  to  me  they  think  as  I  think,  that  it  was  a  usurpation  by 
the  Court  of  the  executive  prerogative  of  pardon  and  clemency.  I  judge  so 
by  the  questions  put  All  those  questions  might  have  been  \'erj  proper  matters 
to  have  been  submitted  to  the  executive  of  the  State  to  induce  him  to  extend 
clemency  to  the  defendant.  I  apprehend  the  Judge  sitting  on  the  bench  to  judge 
of  the  law,  changed  positions  with  the  executive,  when  he  dcpaited  from  the  re- 
quirements of  the  statute  npon  considerations  like  these,  and  I  see  no  other  way 
for  them  than  to  claim  for  him  the  right  of  exercising  executive  clemency. 

Mr.  Arnold.    That  is  not  our  position  at  all. 

Mr.  Rtan.  I  am  judging  by  your  questions  as  well  as  I  can,  and  I  can  see 
no  other  drift  of  them  than  that  Ir  all  Dane  county  held  an  election,  and 
polled  an  unanimous  vote  to  petition  the  judge  to  thus  disregard  the  statute,  it 
would  be  in  my  judgment  no  less  a  departure  from  the  duties  of  his  oifice.  It 
would  be  very  well  where  the  constitution  rests  the  power  of  clemency,  but  it 
cannot  have  the  effect  of  licensing  a  Judge  sitting  upon  the  bench  to  over-rido 
the  law  of  the  land.  It  is  well  that  there  should  be  a  statute  of  law  prescrib- 
ing that  the  punishment  of  offences  should  not  rest  in  the  breast  or  conscience 
of  any  judge.  There  are  high  and  weighty  reasons  why  the  statutes  of  nearly 
all  the'  States  have  prescribed  that  the  function  of  pardon  should  not  be  vested 
m  the  jud|^e.  It  is  no  pleasant  duty  for  any  judge  to  administer  the  law  of 
the  land ;  it  is  no  pleasant  task  for  any  Court  to  send  the  head  of  a  family 
to  punishment^  it  is  perhaps  for  that  reason,  a  policy  that  the  statute  law  of  tHo 
land  should  provide  for  the  punishment  of  offences.  There  are  states  where, 
withui  the  limits  of  statute  law,  juries  have  the  sole  power  of  deciding  the  teroi 
of  punishment  and  pronouncing  the  sentence.    There  ia  no  reason  why  that 
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dkcretion  to  overcome  and  OTer-ride  the  law,  should  he  vested  in  -die  Court 
aoy  more  than  ia  the  jury.  Now,  in  regard  to  this  question,  we  aak  and  desire 
no  more  than  that  the  facts,  and  all  the  facts,  should  come  before  the  Court, 
and  when  thej  come,  we  ask  the  judgment  of  the  Court  upon  them,  and  not 
the  judgment  of  the  witnesses.  We  have  no  objection  to  their  asking  the  wit* 
ness  what  influences  were  appHed  to  procure  this  sentence.  We  have  no  objec- 
tion to  the  witness  saying  what  motives  influenced  the  Judge.  He  may  ieaiiiy 
to  the  extent  of  his  knowledge  without  objection  from  us,  to  all  the  influences 
which  opemte  in  the  minds  of  the  Judge;  but  we  do  not  want  his  judgment 
as  to  what  is  a  corrupt  or  improper  motive;  or  that  we  want  the  judgment  of 
this  Court  alone;  and,  in  regard  to  the  second  question,  as  to  the  motives  that 
operated  in  the  mind  of  the  judge,  I  do  not  know  how  the  witness  is  to  answer, 
unless  he  may  have  been  told  by  the  Judge  himself.  He  may  state  all  the  facts^ 
but  I  object  to  his  judgment  as  to  what  is  proper  or  corrupt — and  to  his  ooo- 
clusion,  whatever  it  may  be,  as  to  what  operatea  on  the  mind  of  the  Co^rt 

Mr.  Arnold.  It  is  possible  that  the  phraseology  of  my  question  may  be  a 
little  unfortunate,  and,  I  believe,  it  may  be  changed;  but  the  object  at  which 
I  was  aiming  in  asking  the  question  I  have  put  is,  in  my  judgment,  entirely 
legitimate.  1  would  not  have  the  counsel  suppose  for  a  moment  that  we  claim 
the  right  on  the  part  of  the  respondent  to  exercise  the  prerogative  of  pardon  in 
acting  as  a  judge  upon  the  bench.  We  claim  no  such  thing ;  but  I  will  state 
to  him  what  we  do  claim,  and  particularly  in  reference  to  this  accusation. ,  We 
shall  claim,  in  the  first  place,  from  the  proof  already  given,  and  that  which  will 
be  adduced  hereafter,  that  there  was  an  opinion  in  £ul  quarters  entirely  unani- 
mous in  favor  of  this  very  decision,  and  even  between  the  defence  and  prose- 
cution, an  arrangement  was  assented  to,  with  a  view  to  relieve  from  sentence  to 
the  penetentiary  the  defendant  who  had  been  convicted.  We  shall. claim  that 
as  a  species  of  moral  defence,  for  whatever  it  may  be  worth.  We  shall  claim  also, 
that  from  the  phraseology  of  the  indictment  upon  which  the  defendant  was  con- 
victed, it  was  a  fair  and  open  question,  whether  the  respondent,  the  Judge,  had 
not  the  right  to  impose  the  sentence  he  did.  And,  in  the  third  place,  which 
is  preciselv  and  directly  to  the  point,  that  though  the  act  may  have  been  wrong 
and  illegal,  being  prohibited  by  law,  yet,  for  all  that,  there  b  in  it  no  matter  for 
impeachment  unless  there  be  corrupt  intent;  and  in  uttering  that  sentenoe,  I 
am  uttering  the  whole  legal  defence  of  the  respondent  at  the  bar.  The  respond- 
ent can  only  be  impeached,  and  is  only  attempted  to  be  impeached  for  corrupt 
conduct  in  oflice,  or  for  crimes  and  misdemeanors.  There  may  be  a  wrongful, 
there  may  be  even  an  illegal  act,  and  yet  be  no  corrupt  conduct  in  office.  It  is 
the  intent,  the  wrongful  design,  which  makes  the  illegal  conduct  of  the  respond- 
ent impeachable;  and  that  uone — and  I  care  not  how  many  indiscretions,  how 
many  errors  of  judgment,  how  many  wrongful  acts,  how  many  evidences  of  im- 
prudence may  be  proved  against  him — ^if  there  be  not  proof  of  wrongful  intent, 
of  corrupt  design,  then  there  is  nothing  £6r  which  this  respondent  in  this  pro- 
ceeding can  be  found  guilty.  That  will  be  a  matter  for  argument  hereaiteff^. 
I  only  announce  it  now  because  of  the  objection  to  this  interogatory  which  is 
aimed  directly  at  the  intent  of  the  respondent,  which  made  him  pronounce  the 
sentence  he  did.  His  motive,  whether  good  or  bad,  is  a  legitimate  subject  of 
inqoiij.  If  the  phraseology  of  the  question  is  bad,  I  will  have  it  ehanged.  I 
only  wish  to  ask  the  witness  whether  any  improper  motive  coming  from  him* 
self  or  from  any  other  person  to  his  knowledge,  influenced  the  respondent 
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Mr.  Rtah.  I  I1AV6  tbe  mstruction  of  the  MaDtigers  to  say  to  the  Oourt^ 
that  aa  tbe  counael  for  the  reapondent  has  seen  fit  ^  open  what  he  odlia  his 
moral  defence,  and  as  moral  defence  is  fashionable  in  these  dajs,  if  the  ^or- 
mpt,  arbitrary  and  illegal  conduct  cannot  impeach  the  Judge,  upon  whom 
it  is  proved,  if  we  must  penetrate  his  heart  and  talie  out  from  it,  and  exhibit 
bodily  in  the  Court,  all  the  corrupt  motives  which  guides  that  heart,  then  there 
is  but  one  Com-t  of  Impeachment,  and  we  srt  here  upon  an  idle  purpose.  If 
it  be  true  in  any  court  on  this  earth,  where  any  roan  has  been  called  to  an- 
swer for  any  act,  that  the  prosecutors  must  drae  a  dishonest  motive  out  of  his 
heart,  then  the  administration  of  justice  in  criminal  cases  is  at  an  end  upon  this 
earth.  But  tbe  law  intends  that  what  a  man  does,  he  does  for  the  purpose 
which  it  bears  upon  its  face.  It  is  so  in  every  criminal  tribunal.  It  is  so  in 
every  court  of  impeachment;  and  the  history  of  all  impeachments  shows  it 
The  corrupt  motive  of  oppression,  the  motive  of  dishonesty,  the  motive  of  over- 
riding the  law,  the  motive  of  tampering  with  money,  the  motive  of  all  such 
offences  as  have  been  charged  here  and  a«  have  been  charged  in  other  im- 
peachments, cannot  be  dragged  from  the  heart  of  any  one  unfortunate  enough 
to  be  guilty  of  such  acts,  any  more  than  the  animm  ferendi  can  be  dragged 
out  of  the  heart  of  the  thief  or  out  of  the  heart  of  the  murderer,  or  the  corrupt 
motive  which  is  the  essence  of  crime  to  be  sure,  can  be  dragged  out  of  the 
heart  of  any  man  who  is  charged  with  it.  We  are  here  as  in  all  courts,  to  in- 
fer that  all  acts  so  done,  are  illegally  done;  that  all  acta  are  done  for  the  pur- 
poses which  they  bear  upon  their  face ;  and  the  Managers  would  not  assent  that 
remarks  such  as  these  should  pass  unanswered  on  the  subject  of  this  inter- 
wgatory. 

[Mr.Knowlton  here  read  the  following  substitute  for  Mr.  Arnold's  question:] 

iKeyond.  what  you  have  already  said,  do  you  know  of  any  means  being  used  • 
pr  bro^ight  to  bear  upon  Judge  Hubbell  in  order  to  influence  the  Judge  as  to 
the  sentence  to  be  pronounced,  other  than  requesting  the  Judge  to  impose  a  fine 
instead  of  imprisonment,  in  case  a  fine  could  by  law  be  imp^ed,  in  the  discre- 
tion of  the  Cour):^  a^  well  as  by  sentencing  Haney  to  imprisonment t 

Mr.  Ktak.  The  substitute  obviates  tbe  peculiar  objection  which  I  interposed^ 
and  I  now  withdraw  it. 

Mr.  KsiistoTJD,  I  beg  pardon  of  the  Conrt  for  one  single  moment,  not  to 
i^ply.  now  to  the  remarks  which  have  fallen  from  the  learned  counsel  for  the 
Managers,  but  simply  to  say  that  I  stand  upon  the  position  which  I  have  just 
assuiped,  and  to  ask  the  Court  to  bear  it  in  mind  throughout  this  ease.  The 
issue  is  now  fairiy  made  up,  it  is  fully  before  this  Court,  and  I  hope  hereafter 
at  tbjs  proper  period^  to  be  able  to  substantiate,  by  authority,  most  fully  the 
truth  of  tne  position  wn)ch  I  assumed  a  few  moments  ago,  and  the  contrary 
of  which  has  been  assumed  by  the  learned  counsel  for  the  Managers.  I  h6p.e 
to  be  able  to  mak^  it  appear  to  this  Court,  that  in  a  proceeding  of  this  kind  it 
18  not  billy  necedsairy  to  prove  an  act — to  provie  a  wrongful  act  if  you  please — 
to  prove  an  illegal  act  if  you  please,  but  that  something  else  mnst  be  proved 
bcand^  {he  a^t  itself;  that  the  act  being  proven  does  not  authorize  the  infMnce 
of  giiihy  iht^nfion,  but  that  the  gully  intention,  the  BcUnter^  must  appear  in  the 
eviaeoee,  mtisi  be  proved  home  toHhe  respondent,  in  order  to  biake  him  itn- 
peachi^le;  and  I  exp^t  to  show  thi^  by  most  abundant  authority,  whkh  I 
^iSSk  ^fSl  '^xMt  fhe  gentleman  with  all  hit  legal  abiKty  to  axiswen 


240 

Jauufer  to  the  above  question.   Do  you  mean  an  j  bribe  being  offend  to  lura  1 

Mr.  Abnou).    No!  I  will  read  jou  tbe  questioa  again. 

A.  Tbe  Court  migbt  tbink  tbe  conversation  I  had  with  bim  was  a  meaiui. 
I  never  knew  of  any  body  offering  bim  any  thing,  or  asking  bim  to  do  any  thing 
that  was  improper.    I  never  did  any  thing  of  the  kind  myself. 

Mr.  Ryan.  Iq  tbe  conversation  between  you  and  Judge  Hubbell,  was  thei^ 
any  thine  said  about  Haney^s  being  fined  instead  of  being  sent, to  tbe  peni- 
tentiary r 

A.  I  do  not  recollect  whether  I  bad  any  such  conversation  with  bim  or  not. 
I  might  have  asked  bim  if  such  a  thing  would  be  lawful.  I  know  I  would 
have  asked  him  if  I  bad  dared.    I  was  none  good  to  do  it. 

Q.  Did  not  Smith  state  to  you,  when  you  were  talking  about  bis  bein|r 
fined,  that  be  had  done  bis  duty  and  tbe  Judge  must  now  do  bis  ? 

A.  When  I  went  to  him,  I  related  many  of  the  circumstances  within  our 
mutual  knowledge,  and  asked  him  if  be  wanted  to  send  Haney  to  prison  and 
ruin  bis  wife  and  children.  I  think  I  told  him  that  he  bad  prosecuted  bim 
ably,  and  that  now  he  could  ask  Judge  Hubbell  to  fine  bim,  and  that  he  ne^ 
not  care  since  he  had  done  his  duty.  Smith  migbt  have  answered  that  be  bad. 

Q,  But  don^t  you  recollect  that  be  said  that  be  had  done  bis  duty,  and  the 
Court  must  do  his  ? 

A.  It  is  very  probable  that  be  did,  though  I  do  not  certainly  recollect  it. 
I  know  I  thought  I  bad  touched  Smith's  sympathies  in  talking  to  bim. 

Thomas  Hood  was  called  and  sworn  in  reference  to  specification  3,  of  arti- 
cle 8. 

Q.  Are  you  acquainted  with  Mrs.  Jane  Van  Bergen  ?     A.  I  am. 

Q.  Did  you  serve  a  subpoena  upon  her  to  attend  as  a  witness  upon  this  trial. 

A.  I  did. 

Q.  Do  you  know  where  she  is  now. 

A  I  do  not.  She  left  this  town  a  few  days  after  she  was  subpoenaed.  I  <io 
not  of  my  own  knowledge  know  whether  she  has  left  tbe  state;  but  I  am  well 
persuaded  in  my  own  mind  that  she  has. 

Cross  JSxanunation. — Q.  Do  you  know  of  tbb  lady  having  made  arrange- 
ments of  various  kinds  during  last  winter,  with  a  view  of  going  to  California, 

A  Well,  she  sold  her  real  estate  and  personal  property,  in  February  or 
March  last. 

Q.  You  do  not  know  of  her  going  on  account  of  Judge  HubbelPs  aolieitatioiL 

A.  No,  sir. 

William  A.  Barstow  was  called  and  sworn  to  specifieation  9,  article  10. 

I  reside  in  Waukesha  and  know  Judge  Hubbell. 

Q.  Have  you  ever  been  requested  to  speak  to  Judge  Hubbell  in  refereaoe 
to  cases  pending  in  any  of  bis  Conrts.    A.  I  have. 

Q,  Have  you  in  pursuance  of  such  requests  done  so. 

A*  In  pursuance  of  the  request  of  one  Mr.  Jones,  I  have  spoken  to  bimi 
though  I  believe  that  was  not  a  case  pending. 

Q.  Well,  sir^  pendiqg  or  about  to  be  pending,  have  you  spoken  to  bin ! 

^.  I  have  talked  with  Judge  Hubbell  about  suits  pending;  but  I  have  no 
recollection  now  ef  talking  with  bim  in  regard  to  any  suit  pendiogt.al  the 
request  of  any  individual. 

Q.  Have  you  spoken  with  bim  about  suits  pending  ia  any  d  his  oourti 


241 

for  thepiiTpose  of  influancing  bim  m  tbe  cases!    A.  No,  sir. 

Q.  F^r  what  purpaae  have  jovl  spoken  to  him  then  f 

A.  I  have  frequently  asked  him  for  information. 

Q.  Have  700  spoken  to  him  about  suitors  in  his  courts,  with  th«  Tiew  of  in* 
flnencinff  causes  in  which  they  were  suitors. 

A.  I  have  in  some  instances  referred  to  suitors  in  general  terms. 

Q.  Have  jou  done  that  for  the  purpose  of  influencing  the  cases  or  nfluene- 
ing  the  decisions. 

A.  I  have  sometimes  given  my  views  very  freely  with  regard  to  cases. 

Q.  Have  you  done  that  with  the  view  of  influencing  cases  or  aflecting  them, 

Ifr.  Knowlton.     Do  you  maintain  that  that  is  within  this  specification. 

Mr.  Ryan.    I  do,  sir. 

Mr.  Knowlton.  Well,  that  is  a  very  general  specification.  I  do  not  knew 
what  you  do  mean  by  it  particularly.  It  would  require  a  Philadelphia  lawyer 
to  know  what  it  does  mean,  if  I  understand  it  correctly. 

Tbe  Court  adjourned  until  the  next  morning. 


STXTEENTH  DAY. 


Frxbat,  June  24. 


MORKINO    SESSION. 


Mr.  EirowLTOir.  Mr.  Pi*esident,  I  now  offer  the  plea  and  answer  of  the  rea- 
pondent  to  the  additional  specification,  numbered  nine,  to  article  seven : 

And  now  comes  the  said  respondent,  Levi  Hubbell,  by  J.  E.  Arnold  and 
James  H.  Knowlton,  Esqrs.,  his  attorneys,  and,  to  tbe  ninth  specification  to  the 
seventh  article  of  Impeachment,  by  tbe  Honorable  the  Assembly,  in  addition 
to  the  articles  and  specifications  heretofore  preferred  against  said  respondent, 
DOW  here  preferred,  answers  and  says : — That  he  is  not  guilty  of  the  said  sup- 
posed acts  of  corrupt  conduct  in  office,  or  any  of  them,  above  laid  to  his  ehaiye^ 
in  manner  and  form  as  tbe  Honorable  the  Assembly  hath  above  thereof,  in  and 
by  the  said  ninth  specification  complained  against  him. 

And  for  a  further  answer  to  tbe  said  ninth  specification,  the  said  respondent 
Bsys,  that  it  is  true  that  one  Eliza  C.  Wyman,  at  or  about  the  time,  and  before 
the  court  named  in  the  said  specification,  did  obtain  a  decree  of  divorce  from 
her  husband,  William  W.  Wyman;  but  that  said  decree  was  obtained  upon 
competent  evidence  and  in  due  course  of  law,  according  to  the  rules  and  prac- 
tice of  tbe  said  Court;  and  this  respondent  further  says  it  is  not  true  according 
to  the  beat  of  his  knowledge,  information  and  belief,  that  the  suit  between  the 
said  parties  was  instituted  and  proeecuted,  or  that  said  decree  was  obtained, 
by  the  consent  of  said  William  W.  Wyman,  or  by  collusion  between  him  and 
the  said  Eliza  C.  Wyman.  On  the  contrary,  the  said  respondent  believea  now, 
and  did  then  believe,  that  the  said  William  was  hostile  to  said  proceedinga. 

And  this  respondent  further  answering,  says,  that  near  tbe  time  of  the  oom- 
mencement  of  said  suit — ^but  whether  before  or  after  he  cannot  say— he  did 
have  an  interview  with  the  said  Eliza  C.  Wyman,  but  that  the  same  was  not 
*'  private^'  or  "indecent,"  nor  such  in  any  respect  as  to  justify  the  epithets  be- 
stowed upon  it  by  the  Honorable  the  Assembly;  that  sach  interview  waa^ei- 
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iher  sooffht  nor  procured  by  said  respondent,  and  that  it  took  place  in  presence 
of  the  8»ter  and  brother-in-law  of  said  £]iza  C.  Wyman,  and  in  presence  of  a 
vespectable  citizen  of  Madison,  in  whose  bouse  she  was  then  residing. 

And  said  respondent  further  answering  says: — That  it  is  not  true  that  he 
even  permitted  the  said  William  W.  Wyman  to  exhibit  him  affidavits  for  aov 
purpose;  but  that  sometime  before  this  respondent  knew  or  had  heard  that  any 
proceedings  for  divorce  were  contemplated  by  said  Eliza  C.  Wyman,  John  Catr 
fin,  Esq^  did  call  on  this  respondent,  representing  himself  as  the  attorney  of 
aaid  William  W.  Wyman,  and  did  offer  to  read  to  this  respondent  certain  affi- 
davits, proposed  to  be  made  the  foundation  of  a  suit  for  divorce  by  the  said 
William,  and  that  several  days  afterwards,  and  after  tlie  suit  by  the  said  Eliza 
C.  Wyman  bad  been  commenced  the  said  William  called  on  this  respondent  and 
commenced  making  complaints  against  his  said  wife  and  against  the  entertain- 
log  by  this  respondent  of  any  proceedings  for  a  divorce  on  the  part  of  his  said 
wife;  and  this  r^pondent,  to  get  rid  of  him,  did  remark  to  him  in  substance, 
jestingly,  that  if  his  wife  was  such  as  he  represented  her,  a  decree  of  divoree 
obtained  by  her,  would  seem  to  be  just  what  he  wanted,  or  would  answer  all 
his  purposes.  But  this  respondent  wholly  and  absolutely  denies  that  further 
than  as  he  has  above  stated,  or  in  any  other  manner,  he  did  even  countenance 
or  suggest  an  assent  on  the  part  of  the  said  William  W.  Wyman  to  the  pro- 
ceedings for  a  divorce  by  his  said  wife. 

ARNOLD  &  KNOWLTON, 
Attorneys  for  Respondent. 

Mr.  Barstow  recalled. 

Mr.  Ryan.  I  was  asking  you  the  question  last  evening  when  the  Court  ad- 
ionmed,  whether  the  conversations  which  you  testified  to  having  had  with 
Judge  Hubbell,  about  suitors  in  his  Courts,  were  had  by  you  with  the  view  of 
influencing  causes,  or  the  decision  of  them  ? 

A.  Well,  sir,  they  were  had  partially  with  a  view  of  ascertaining  his  views  of 
the  pending  questions. 

Q.  '1  hat  is  not  quite  a  full  answer  to  my  question.  Did  you  seek  and  hold 
those  converBalions  with  Judge  Hubbell,  with  the  view  of  influencing  those 
causes  or  the  decision  of  them  ? 

A.  There  may  have  been  instances  when  I  had  that  object  in  view. 

Q.  Were  they  not  had  in  fact,  for  that  object  ? 

A.  I  think  they  may  have  been. 

Q.  But  were  they  not  absolutely  for  that  purpose  ? 

A.  Will  you  please  to  t^tate  the  question  again. 

( \1r.  Ryan  repeated  the  question.) 

A.  Well,  sir,  as  I  stated  before,  I  have  couversed  with  Judge  Hubbell  upon 
causes  pending,  with  the  hope  of  affecting,  or  with  a  desire,  perhaps,  to  affect 
the  cause  and  the  decision  of  them ;  but  whether  it  had  that  result  or  not,  I  am 
unable  to  say*  I  have,  on  some  few  occasions,  conversed  with  Judge  Hubbell 
about  matters  pending  before  him,  and  I  am  free  to  say,  that  I  had  hoped  to 
inapire  htm  with  the  view  which  I  entertained  of  the  cases.  That  is  as  direct 
an  answer  as  I  can  give. 

Q.  Were  your  conreraatxons  with  Judge  Hubbell,  of  which  you  have  testified, 
repelled  by  him, 

A.  I  do  not  know  that  they  were,  sir. 
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Q.  Were  those  cases  of  wbich  you  spoke  to  him,  mainly  or  altogether,  cases 
in  Wattkcsba  county. 

A.  All  of  them,  I  think.  I  recollect  of  speaking  to  him  of  the  case  of  Dr. 
Jehiel  Smith,  tried  under  an  indictment  for  adultery.  I  however,  spoke  simply 
with  reference  to  the  parties — I  simply  expressed  my  views  of  the  proceeding. 

Q.  Will  you  tell  us  what  you  did  say  f 

A.  I  stated  thst  I  thought  the  whole  proceeding  of  the  indictment  was  a 
malicious  one,  or  something  to  that  effect.  I  told  him  I  thought  Dr.  Smith  was 
a  good  citizen,  and  that  I  thought  he  was  pursued  by  some  enemies  of  hi^  who 
were  seeking  to  make  him  trouble.  That  is  the  substance  of  all  I  stated  about 
that  case. 

Q.  Do  you  recollect  any  other  case. 

A.  I  recollect  soms  conversation  with  Judge  Hubbell,  in  regard  to  the  con- 
test in  our  county,  between  Jones  and  Davis,  for  the  treasurership. 

Q.  Are  there  any  other  esses,  which  you  recollect 

A.  None  that  I  recollect  distinctly.  It  was  not  an  unfrequant  occurrence, 
while  the  Court  was  in  session,  to  ask  Pome  questions  as  to  how  certain  causes 
were  proceeding,  but  I  do  not  remember  those  cases  now. 

Q.  Do  you  recollect  a  case  of  your  own,  where  you  acted  as  administrator  of 
Josiah  Barber,  and  had  you  any  conversation  with  Judge  Elubbell  about  that 
case. 

A.  I  have  frequently  alluded  to  that  case  in  conversstion ;  it  has  been  in  court 
wme  five  or  six  years. 

Q,  Do  you  recollect  a  conversation  with  Judge  Hubbell  about  that  case,  at 
the  November  term  of  the  Circuit  Court,  1 852. 

A.  Yes,  sir;  but  to  go  back  of  that,  at  the  sprint  term  of  the  Court,  the  case 
having  been  some  four  or  five  years,  and  I  don't  Know  but  six,  in  Court,  we 
were  ready  for  trial,  and  had  been  for  years;  the  judge  then  Staled  ti>  the 
counsel  that  at  the  next  term — the  November  term — we  must  be  prepared  for 
trial.  We  were  prepared.  The  counsel  for  the  other  side  asked  for  a  further 
continuance.  The  Judge  stated  at  the  time,  that  he  gave  notice  at  the  lai^t  term 
thst  the  cause  must  be  tried,  and  unless  parties  consented  to  that  effect,  n  must 
come  on.  It  was  then,  or  subsequently,  stated  that  there  was  a  prof^pc^ct  that 
the  parties  might  settle  and  not  come  to  trial.  The  case  laid  over  two  t>r  three 
days,  to  give  the  parties  an  opportunity  to  come  to  a  settlement  I  met.  Judge 
Hubbell  one  day  at  or  near  the  Court  House,  or  near  where  he  was  stopping; 
he  remarked  to  me  that  if  there  was  any  thing  being  done  to  accomplif^h  n  8et- 
tlement  on  that  matter,  he  did  not  wish  any  thing  to  be  done  which  would 
embarrass  him  in  his  position;  he  did  not  wi^h  any  thing  done  which  would 
force  him  to  change  his  position,  as  it  was  regarded  as  due  to  him,  that  we  siionld 
come  to  trial. 

Q.  Had  you  had  in  that  Court,  from  time  to  time,  causes  in  which  yoa 
had  a  personal  interest     A.  I  have. 

Q.  Have  you  ever  mentioned,  apart  from  what  you  have  already  testified — 
have  yoa  ever  mentioned  or  spoken  of  these  cases  to  Judge  Hubbell. 

A.  I  think  not,  sir.  I  may  have  made  the  inquiry  as  to  when  certain  causes 
would  come  on  for  trial,  or  something  to  that  efiect 

Q.  Were  the  interviews  of  which  you  testified  last  ev  ming,  all,  or  any  of 
them,  sought  by  you  with  Judge  Hubbell  upon  request  of  auitors,  or  peraons 
about  to  Mcome  suiton. 
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A.  YeS)  sir;  I  did  at  the  request  of  Dr.  Smtib,  speak  to  Judge  HubbeU,  and 
also  in  tlie  case  of  Jones — ^that,  however,  was  before  the  eommenoemeBt  of  the 
auit,  and  at  the  time  I  supposed  it  was  a  case  for  the  supreme  court,  and  not 
for  the  circuit  court    I  have  no  recollection  of  any  other  case. 

Q.  Have  you  not  a  general  recollection  of  other  easeS)  without  remember- 
ing the  particular  cases.    A.  No,  sir. 

Q.  Do  you  recollect  an  election  fi»r  chairman  of  the  board  of  superviaors  in 
your  town,  to  which  yourself  and  H.  N.  Davis  were  candidates.   A.  I  do^  air. 

Mr.  Rtast.  I  forgot  to  state  that  I  am  now  examining  the  witsess  under 
specification  nine,  article  ten. 

Q.  Was  there  a  contest  about  that  election — ^a  controversy  as  to  who  w«a 
elected. 

Mr.  Arnold.    Do  you  ask  if  it  was  a  legal  controversy  f 

Mr.  Rtan.    No,  sir. 

Mr.  Arnold.  Thea  I  object  to  the  question,  and  it  is  objected  to  simply  for 
this  reason — that  it  was  a  controversy  out  of  Court,  according  to  your  own  state- 
ment of  it. 

Mr.  Ryan.  My  purpose  in  asking  is,  to  show  that  Judge  Hubbell  allowed 
himself  to  be  improperly  approached,  not  only  in  suits  pending,  but  in  suits 
about  to  be  instituted.  We  propose  to  show  that  there  was  a  controvert  and 
an  int<;ntion  to  institute  legal  proceedings. 

Judge  HiTBBBtL.    Well,  let  him  ask  the  question. 

Hr.  Arnold.    The  objection  then  is  withdrawn. 

Witness.  There  was  this,  only,  in  regard  to  it — I  remonstrated  against  Davis 
taking  his  seat  in  the  board ;  Davis  got  the  certificate,  and  I  claimed  to  be 
elected. 

Q.  Was  not  that  something  like  a  cootroversey. 

A.  I  suppose  it  was.    I  referred  the  matter  to  the  board. 

Q.  Did  you  consult  Jndge  Hubbell  upon  the  subject  of  what  legal  proceed- 
ings it  would  be  necessary  for  you  to  take  to  get  your  seat  as  chairman  of  the 
board  of  supervisors  of  the  town  of  Waukesha. 

Mr.  Arnold.  I  object  to  that  question ;  and  at  the  same  time  that  I  make 
the  objection,  I  wish  the  Court  to  be  extremely  easy  about  it  I  do  not  want 
that  they  should  reject  the  question  simply  because  I  wish  it,  if  they  think  it 
legal.  I  object  simply  to  save  time.  The  witness  has  alrea%  answered  that 
he  remonstrated  against  Davis  taking  his  seat  as  chairman  of  the  board  of 
supervisors,  and  referred  the  decision  of  it  to  the  board.  Having  so  referred  it, 
it  seems  to  me  that  this  question  becomes  irrelevant,  because  the  charge  says— 
^  Judge  Hubbell  allowed  himself  to  be  improperly  approached  on  the  subject 
of  proceedings  instituted,  or  about  to  be  instituted."  This  question  must  apply 
to  the  suits  *'  ctbout  to  be  instituted ;"  otherwise,  I  apprehend  the  chaige  would 
be  totally  immaterial,  and  without  point  If  we  are  to  go  into  inqniries  of  this 
kind  of  difficulties  existing  between  parties,  and  applications  which  were  thought- 
lessly and  innocently  made  to  the  Judge,  to  know  what  the  law  waa,  I  appre- 
hend that  this  case  nny  last  till  next  January;  for  I  have  known  the  fret  that 
when  two  parties  have  got  into  a  difficulty,  the  Judge^s  time  has  been  pressed 
upon  disagreeably,  as  that  of  lawyers  is,  day  after  day,  by  the  asking  of  aiieh 
qmAifmt,  It  is  disagreeable  to  them  either  to  reveal  or  to  coneeal  the  aoaweri  and 
out  of  politeness  to  the  partiea^  they  stop  a  moment  and  reply  to  the  queetioii* 
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Tliii  has  been  trae  of  the  Judge.  Now,  Mr.  Bantow,  as  is  shown  bj  his  own 
toBtimoBT,  hariog  already  referred  tbe  decision  of  the  controverBj  to  the  boaid 
of  superriflors,  it  would  preelade  the  idea  of  anj  contemplated  proceedings  be- 
fore Judge  Hubbell.  ' 

Mr.  Rtait.  We  certainly  would  not  insist  here  upon  giving  proof  of  Mr. 
Bar8(ow*8  having  consulted  the  Judge  Upon  the  subject  of  legal  proof,  or  other 
matters  in  his  case  before  the  boaid  of  supervisors,  although  we  do  all  think . 
that  the  lees  judicial  advice  the  better  upon  all  subjeets.  There  are  very  few 
mattera  of  controversj  whieh  are  not  liable  to  come  before  the  circuit  courts»  • 
sad  the  statute  (of  the  State,  only  enforcing  a  rule  of  common  propriety  and 
oomncon  morality,  is  conclusive  upon  the  subject — ^"No  Judge  shall  receive- 
fees  except  those  expressly  given  by  law,  nor  advise  parties  litigant  as  to  sub* 
jects  which  he  has  reason  to  believe  will  be  brought  before  him  for  decision.** 
And,  I  say,  as  there  is  hardly  a  controversy  that  can  arise,  which  is  not  liable 
to  come  before  tl>e  circuit  courts.  At  tbe  same  time  we  would  not  press  any  * 
question  which  tended  to  bring  out  advice  as  to  what  the  witness  should  do 
before  the  board  of  supervisors.  Our  purpose  is  to  show  advice  or  consultation 
in  regard  to  proceedings  in  the  circuit  court  The  gentleman  himself  cannot 
anticipate  the  who'e,  nor  can  we  in  every  question  anticipate  the  whole;  we 
put  the  question  for  the  purpose  of  coming  at  tbe  advice  given  in  reference  to 
proceedings  in  the  circuit  court,  and  it  is  enough  to  make  it  a  relevant  question 
if  it  tends  that  way.  We  cannot  put  all  our  questions  into  one.  We  can  only 
cay,  we  put  the  question  with  the  view  of  showing  a  consultation  concerning 
the  controversy  between  the  witness  and  Davis,  and  concerning  proceedings  in 
the  circuit  court  Mr.  BaTStow,#lo  be  sure,  has  said  he  referred  the  controversy  • 
to  the  supervisors;  but  that  would  not  be  conclusive  upon  Mr.  Barstow  at  aU; 
bat  whether  it  would  or  not,  makes  no  difference  to  this  question,  because,  if  the 
s^brice  given,  or  the  consultation  had,  was  upon  the  proceedings  in  the  circuit 
court,  ail  advice  should  have  been  withheld,  all  consultation  should  have  been 
refused.  I  think  it  is  very  likely,  as  Mr.  Arnold  states  the  fact,  that  there  has 
been  a  great  deal  of  this  kind  of  questioning  and  advice  done,  and  it  is  of  the 
deiigof  that,  that  this  article  and  these  specifications  complain ;  and,  Mr.  Preei- 
dsnt,  we  insist  upon  tbe  question  as  tending  to  show  a  consultation  and  advice 
vpoQ  the  subject  of  proceedings  in  the  circuit  court,  and  not  before  the  board 
of  supervisors. 

The  question  was  put  to  the  Senate — ^'^  shall  this  question  be  put  to  the 
witness  ?"ai)e  decided  in  the  affirmative. — Ayes  22;  noes  2. 

Witness.  I  saw  Judge  Hubbell,  I  think,  at  his  room  at  the  U.  S.  Hotel  in 
Milwaukee,  and  stated  to  him  the  circumstance  of  the  election,  its  being  very 
^OK,  that  it  was  supposed  there  was  some  fraud  about  it,  and  that  I  was  advised 
to  contest  tbe  matter.  I  asked  the  question  whether  the  proper  place  to  refer 
the  matter  for  decision,  was  not  before  the  county  board;  to  which  I  think  he 
v^lied  that  in  bis  opinion  it  was.  That  as  nearly  as  I  can  recollect,  was  the 
conversation.    I  did  not  charge  my  mind  particularly  with  it 

Mr.  Rtan.  I  will  state  to  the  Court  and  counsel,  that  I  had  reason  to  expect 
A  diffeient  answer,  or  I  should  not  have  put  the  question. 

Q-  Do  you  recollect  at  that  conversation  asking  Judge  Hubbell,  what  course 
Jou  should  take  in  regard  to  the  matter,  and  his  advising  you  to  take  any  judi- 
^Weourae, 
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A.  My  recollection  of  the  mutter  is  as  nearly  as  posnbk  as  I  hate  stated  it* 
There  might  have  been  some  conversation  in  relation  to  judicial  proceedinga* 

Q.  Do  you  recollect  any  conversation  at  all  on  the  subject  of  judicial  pro- 
ceedings.   A.  I  do  not  i 

Q.  Was  that  before  or  after  you  had  referred  the  matter  to  the  county  board. 

A.  It  was  before.  I  may  have  asked  the  question  how  I  should  proceed  ^ 
though  I  do  not  recollect  of  asking  such  a  question. 

^  Do  you  recollect  of  ever  conversing  with  Judge  Hubbell,  on  the  subject 
of  the  Fox  and  Wisconsin  River  improvement  scrip.   A.  Yee,  sir. 

Q.  Do  you  recollect  a  conversation  between  you.  Judge  Hubbell  and  Hr» 
Fassett,  on  that  subject     A.  Yes,  sir. 

Q    Will  you  state  that  conversation. 

Mr.  Arnold.    Do  you  expect  to  show  any  legal  proceedings  contemplated  ? 

Mr.  Ryan.  I  do  not  think  I  shall ;  but  I  propose  to  show  conversations  on. 
subjects  every  day  that  were  liable  to  come  before  the  Courts.  I  do  not  sup- 
pose that  I  can  show  any  distinct  advice  as  to  proceedings  contemplated. 

Witness.  I  think  it  was  in  the  month  of  August  last,  that  I  met  Jndg» 
Hubbell  in  the  city  of  New  York.  At  ray  request  he  went  to  see  Mr.  Fassett — 
with  whom  I  was  endeavoring  to  negotiate  some  Fox  and  Wisconsin  rivers  im- 
provement scrip — to  state  to  Mr.  Fassett  the  substance  of  the  decision  of  tho 
supreme  court  in  the  case  of  Resley  and  others  commenced  against  the  Gbver- 
nor.  I  had  letters  from  Judges  Larrabee  and  Knowlton,  stating  what  their^ 
opinions  were.  The  decision  was  liOt  then  ready  to  be  delivered.  I  asked 
Judge  Hubbell  to  state  to  Mr.  Fassett  what  the  substance  of  that  decision  was* 
Judge  Hubbell  stated,  in  substance,  what  Judges  Knowlton  and  Larrabee  had 
communicated  to  me  by  letters,  and  gave  his  views  at  length  on  the  subject  of 
the  decision,  and  also  in  regard  to  the  questions  generally  connected  with  it 

Q.  Do  you  mean  ihe  right  of  the  state  to  prosecute  the  work,  and  the  liability 
the  state  for  it 

A.  It  referred  more  directly  to  the  decision  which  I  bad  read  to  Mr,  Fassett 
in  the  letters.  This  was,  that  the  opinion  of  the  majority  of  the  Court  was,  that 
these  contracts  created  a  debt  against  the  state.  He  stated  that  as  his  opinion^ 
and  then  gave  some  reasons  for  that  opinion. 

Ora89  JSxamination, — Q.  I  understand  the  sum  and  substance  of  your  testi- 
mony  up  to  the  last  question  to  be,  that,  at  different  times,  your  conversation 
with  Judge  Hubbell,  was  in  regard  to  suits  pending  and  the  parties  and  suitors 
therein;  and  that  on  some  occasions,  they  were  at  the  suggestion  of  suitors; 
and  that  you  had  these  conversations  with  the  hope  that  you  might  influence 
the  Court,  and  you  have  named  two  cases — that  of  Jones  and  Dr.  Smith — 
Did  you  ever  state  in  any  of  these  conversations  to  Judge  Hubbell  that  your 
object  was  to  influence  him.    A.  No,  sir. 

Q.  Did  he  know,  in  any  way,  from  any  thing  you  communicated  to  him^ 
that  you  sought  the  conversation  with  a  view  to  influence  his  mind  about  the 
suits  or  parties.     A.  I  think  not,  sir. 

Q.  Did  he  ever  tell  you,  in  any  of  these  conversations,  that  he  was  influenced 
by  them,  or  that  his  mind  was  affected  by  what  you  said.     A.  No,  sir. 

Q.  Did  you  ever  ask  him,  in  fact,  to  decide  a  case  in  a  particular  way. 

A.  No,  sir. 

Q.  Did  he  ever  give  you  any  assurance  or  promise  that  he  would  make  a 
particular  decision.    A.  No,  sir. 
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Q.  Did  jou  board  at  the  same  housa  while  he  was  holding  coarK  at  Waaik- 
ttha  at  any  particular  time.    A.  I  think  not    I  was  keeping  house  there. 

Q.  Did  you  uot  see  him  frequently  during  the  seeaions  of  the  Waukeahft 
court.     A.  Yes,  sir. 

Q.  Were  not  those  conTersations,  many  of  them,  barely  inddental,  and  par- 
ticipated in  by  others  as  well  as  by  the  Judge  and  yourself.     A.  Yes,  sir. 

Q.  Were  they  not  general  conversations  about  what  was  going  on  in  the 
court.     A.  That  was  frequently  the  case,  sir. 

Q.  You  did  not  state,  in  answer  to  a  question  of  Mr.  Ryan,  what  your  coa- 
venation  was  in  regard  to  the  treasurer  case. — You  may  how  state  that  oonver- 
sation. 

A.  I  stated  that  Jones  had  been  elected  treasurer,  that  it  was  said  that  Davit 
would  not  surrender  the  books  and  papers;  that  he  (Jones)  was  entitled  to  tbe 
office;  and  that  I  wanted  him  to  have  it;  and  I  asked  the  Judge  what  way  he 
would  have  to  proceed  to  get  it ;  at  the  same  time  asking  him  if  it  was  not  a 
Mipreme  court  case.  He  replied,  that  he  did  not  know  but  it  was  a  matter 
over  which  he  had  jurisdiction,  and  that  he  would  look  the  question  up  and 
determine  where  the  jurisdiction  was.  At  that  time  my  business  duties  called 
me  here,  and  I  did  not  see  him  again  very  soon ;  that  is  the  substance  of  the 
convmrtation. 

Q.  In  regard  to  the  case  of  your  own,  of  which  you  have  spoken,  and  in 
which  yon  acted  as  the  administrator  of  Josiah  Barber— did  you  there  attempt 
to  influence  him  in  regard  to  the  judgment  he  should  pronounce,  or  did  yon 
have  any  assurance  from  him  what  that  judgment  would  be.     A.  No,  sir. 
Q.  Did  you  ever  discuss  with  him,  at  any  time,  the  merits  of  that  caset 
A.  No,  sir. 

Q.  Nor  any  other  case  in  which  you  were  ever  interested  ?    A.  No^  sir. 
Q.  Did  you  ever  receive  from  Judge  Hubbell,  at  any  time,  any  instructioa 
how  he  was  going  to  decide  any  case  ?     A.  No^  sir. 

Q.  Have  you  stated,  in  all  the  cases,  the  substance  and  extent  of  your  intar- 
▼iewB  with  him  ?     A,  I  have,  sir. 
Q.  Have  you  copies  of  the  letters  from  Judges  Larrabee  and  Knowlton  t 
A.  I  think  I  have  not.     I  left  them  in  New  York. 
Q.  Was  it  your  object  in  soliciting  Judge  Hubbell  to  see  Mr.  Fassett,  to  get 
from  him  a  statement  similar  to  that  you  had  received  in  the  letters  from  them  t 
Q,  Yes,  sir.     The  Judge  gave  a  similar  account  of  it  but  went  more  at 
length  into  the  subject  than  they  did,  as  he  was  there  and  had  an  opportunity 
of  answering  the  various  questions  which  Mr.  Fassett  presented.   That  decisioa 
liad  not  then  been  made  public. 

Q>  Was  it  a  bare  matter  of  friendship  to  you,  to  explain  the  decision  of  the 
supreme  court,  that  the  Judge  saw  Mr.  Fassett,  or  was  it  don«  for  a  fee? 

A.  It  was  an  act  of  friendship,  I  suppose;  there  was  nothing  offered  in  the 
Bhape  of  a  fee,  and  no  conversation  of  any  thing  of  the  kind. 

Q.  Do  you  not  know,  in  point  of  fact,  that  it  was  done  purely  out  of  favor 
to  you  ?    A.  I  have  no  doubt  of  it. 
Q.  Do  you  not  know  it  ? 

A.  I  know  it  so  far  as  myself  was  concerned ;  he  did  it  very  eheerfnUy,  at 
"ay  request 
Ur,  HuRLBVT  recalled  to  specification  four,  article  ten. 
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"Q.  Do  jott  koow  Mn.  Julia.  X.  JaDOsf 

A*  I  dOt  sir.  Sh«  residaft.at  OcoooHiowoe.  I  caooot  tell  wheie  sba  b  now ; 
ihe  18  not  at  home^-I  think  she  left  home  on  the  7th  of  this  montL 

Q,  Id  ake  within  this  state  I 

A.  I  suppose  not    She  started  for  Woroester^  Mnwachiinotto. 

Cton  JSxaminaiion, — Qi  Where  is  Mr.  Jaoesl   A.  la  Califomis,  I  auppoae^ 

Q,  Do  you  know  ivhat  she  left  for  ? 

A.  She  said  she  was  going  to  see  her  friends*  I  helieve  she  wasoriginallj 
from  Woroester.  I  knew  of  her  going  before  she  went  She  had  being  Ulking 
about  going  for  some  time,  and  then  gave  it  up ;  she  then  made  up  her  mind 
to 'gov  and  went 

Q.  She  is  a  respectable  lady,  is  she  not — having  a  character  entirely  above 
repioaoh  ?    A.  She  has  that  reputation. 

Dt»MiHicK  Casbt,  called,  sworOf  and  examined,  to  article  ten,  specifieatioa 
siateea.. 

Witne6&    I  reside  at  Waukesha. 

Q.  Do  you  reooilect  the  case  of  Reuben  D.  Turner,  who  was  prosecuted  in 
ihe  Circuit  Court  of  Waukesha  for  seduction  ? 

A.  I  do.    I  was  sheriff  of  the  county  at  that  time? 

Q..Wheie  was  Turner? 

A;  Het  was  a  portion  of  the  time  in  jail^  'in  my  custody. 

Q.  Did  you  carry  a  n>essage,  while  he  was  in  jail,  from  him  to  Judge  Hub- 
bell  ?    A4  I  did«    He  requested  to  have  the  Judge  come  and  see  him. 

Q.  Did  the  Judge  come/    A.  He  did. 

Q.  About  how  long  did  he  remain  with  Turner/   A  I  think  about  an  hoar. 

Q.  Were  you  present,  and  what  was  the  subject  of  oonvereation/ 

Aa  I  was  present;  the  subject  was  the  crime  for  which  he  was  imprisoaed — 
the  seduction  matter. 

Q.  Did  Turner  relate  the  case  to  him/    A.  He  did,  sir. 

Q.  Will  you  state  as  near  as  you  can  recollect,  the  purport  of  that  confer- 
satioa  between  them/ 

A.  I  cannot  relate  the  language.  The  purport  was  that  Turner  endeavored 
to  make  the  Judge  believe  he  was  innocent  of  the  charge,  and  told  him  ako 
about  another  person  who  might  have  been  the  guilty  one.  Judge  Hubbell  re- 
plied to  him  tnat  he  would  endeavor  to  give  him  a  fair  and  impartial  trial, 
notwithstanding  he  was  satisfied  of  his  guilt  That  was  before  the  trial  of 
Turner. 

Q.  Do  you  know  Mr.  Charles  Keeler/    A.  I  do, 

Q.  What  connection  had  he  with  that  case  of  Turner/ 

A.  Well,  he  appeared  and  took  a  very  active  part  in  behalf  of  the  prosecu- 
tion'/ 

Q.  Have  you  seen  or  heard  him  converse  with  Judge  Hubbell  on  the  sub- 
jeet  of  that  case/ 

A.  I  saw  them  converse  together,  and  my  impression  at  the  time  was,  that 
they  were  conversing  about  that  case ;  but  I  did  not  hear  what  they  said. 

Croat  JExcamnation. — Q.  Turner  had  been  arrested,  had  he  not,   on  a 
capias,  and  an  order  to  hold  him  to  bail/    A.  Yes,  sir. 
Q.  Where  did  he  reside/ 
A.  He  was  a  resident  of  Fort  Wayne,  Indiana,  I  think. 
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Q.  How  long  bad  Turner  been  in  jail  at  tbe  time  of  tbis  conversation/ 

A.  From  tbe  16tb  of  January,  till  tbe  21st  of  tbe  April  following. 

Q.  Under  wbat  amount  was  be  beld  to  bail/ 

A.  The  first  order  was  for  five  thousand  dollan. 

Q.  Now,  was  not  Turner^s  object  mainly  to  get  bis  bail  redneed  so  as  to 
g9t  at  liberty/ 

A.  While  tbej  talked  togetber,  that  subject  was  brought  up  about  reducing 
hii  bail/ 

Q.  Was  not  the  order  in  fact  modified  with  a  view  to  reducing  bis  bail/ 

A.  The  order  was  modified  twice;  tbe  firat  time  tbe  bail  was  reduced  from 
fiv^  thousand  to  two  thousand  dollars,  and  afterwards  to  twelve  hundred  dollars; 
then  he  gave  bail  and  went  at  liberty. 

Q.  Was  not  that  a  case  that  excited  extraordinary  interest  and  feeling  all 
over  Waukesha  county/ 

A.  There  was  a  great  deal  of  feeling  in  Waukesha  more  particularly,  and  a 
considerable  over  tbe  county.  Tbe  plain tifif  was  a  lady  of  very  respectable 
family  and  appearance. 

Q.  What  was  the  result  of  the  trial/ 

A.  This  was  a  civil  action  for  damages,  and  the  verdict  against  him  was 
one  thousand  dollars  and  costs. 

Q.  Previous  to  this  conversation  in  jail,  had  you  not  been  several  times  to 
Judge  Hubbell  to  tell  him  of  Tamer^s  situation. 

iL  I  was  very  anxious  that  Turner  should  be  bailed  out,  from  the  fact  that 
he  was  sick,  and  I  feared,  if  he  bad  to  remain  in  jail  till  the  November  term 
o£  tbe  court,  he  would  die.  I  think  I  stated  to  tbe  Judge,  perhaps,  more  than 
once,  that  Turner  was  suffering  very  much  from  bis  confinement. 

Q.  Did  you  tell  him  frequently  that  Turner  wanted  to  see  him. 

A.  I  don*t  rec(^lect  about  that. 

Q..  Did  not  Judge  Hubbell  say  to  him  that  he  wished  he  would  consent  to 
hit  sending  the  trial  away  from  his  circuit,  and  that  Turner  replied,  that  of  all 
men,  he  wanted  bim  to  try  it 

A.  Tbe  Judge  did  remark  to  bim  that,  in  substance,  he  had  no  desire  to 
hear  that  case.  Turner  replied,  as  near  as  I  can  recollect,  that  he  wished  to 
have  it  tried  in  Waukesha. 

Q.  Was  it  after  that  remark,  that  the  Judge  made  the  one  about  giving  him 
t  fair  trial. 

A.  I  think  it  was.  He  said  that  if  Turner  was  bound  to  have  it  tried  in 
Waukesha,  be  would  give  him  a  fair  and  impartial  trial. 

Calvert  C.  White  recalled  to  specification  one,  article  ten,  and  produced 
the  records  in  the  following  cases: 

Lemuel  White  vg.  Job  H.  Martin ;  Jones  vs,  Davis ;  State  vs.  Wm.  H.  Howe ; 
Bobert  Barker  vs.  Geo.  C.  Pratt;  £.  S.  Craft  vs.  Margaret  Ann  Craft;  Edwin 
Jsasap  vs.  Reuben  D.  Turner. 

Mr.  Rtak.  If  there  are  any  of  these  papers  which  you  wish  me  to  read,  I 
will  read  these;  I  hardly  think  it  necessary  myself, 

JcDOE  Hubbell.  The  paper  in  relation  to  tbe  change  of  bail,  in  the  Turner 
case  may  as  well  bo  read. 

Sihe  paper  was  read ;  and  also  a  decree  in  the  case  of  White  vs.  Martin.) 
.  Mr.  White,  was  it  after  or  before  the  decree  which  I  have  just  read  in  tiie 
82 
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OHM  of  White  vs.  Martin,  that  the  coavenation  to  which  you  hare  testified  with 
Judge  Hubbell  took  place. 

A.  It  was  after  the  decree  of  sale,  and  before  the  final  decree.  It  was  while 
the  premises  were  being  advertised  for  sale  by  the  Sheriff. 

Pbtsk  Rogan,  called,  sworn,  and  examined,  on  article  eleven,  specification 
seven. 

Q.  Did  you  cause  a  motion  to  be  made  in  the  Circuit  Ceurt  of  Milwaukee 
county  to  vacate  a  judgment  obtained  by  Mason  &  Converse  against  yourself. 

A.  I  did. 

Q.  While  that  motion  was  pending,  had  you  any  conversation  with  Jndge 
Hubbell  on  the  subject  of  that  matter. 

A.  I  believe  I  did,  sir.  I  think  it  was  about  the  first  of  A.pril,  18S1,  the 
first  term  after  that  motion  was  filed.  I  went  into  Milwaukee  and  happened 
to  meet  the  Judge  on  his  way  up  to  the  Court  House.  I  went  in  and  had  a 
little  conversation  with  him  there.  I  think  that  after  passing  the  usual  compli- 
ments of  the  day,  he  asked  me  when  I  was  going  home.  I  told  him  I  had  just 
come  to  attend  to  that  motion  which  was  then  pending  before  him,  and  he  said 
probability  was,  that  he  would  not  be  able  to  decide  that  motion  during  that 
term^  for  the  reason  that  he  had  not  had  time  to  investigate  it,  and  probably 
would  not  have ;  and  he  advised  me  if  I  had  no  other  business  there,  to  save 
the  expense,  and  not  to  stay,  but  to  return  home.  I  shall  have  to  state  that  at 
the  time  this  motion  was  filed  to  set  aside  the  judgment)  the  property  was  ad- 
TerUsed ;  and  at  this  terra,  when  I  went  in,  the  time  of  sale  was  coming  on. 
It  was  to  be  held  on  the  following  week  after  I  went  in.  I  told  the  Judge  the 
situation  of  it — th^t  my  property  was  to  be  sold  on  Monday,  and  that  I  did 
not  like  to  have  the  sale  take  place  until  the  motion  was  determined.  He  told 
me  that  I  need  not  apprehend  any  danger  about  that ;  that  if  he  did  not  decide 
the  motion,  he  would  adjourn  the  sale.  I  told  him  that  that  was  all  I  wanted. 
I  wanted  the  sale  kept  off  till  the  motion  was  determined.  After  being  assured 
that  he  would  do  so,  we  separated.  I  did  not  go  near  the  Court  House  at  all 
during  the  week,  although  I  staid  the  week  out  I  told  Mr.  Orion,  my  attor* 
ney,  the  arrangement  between  the  Judge  and  myself,  and  I  supposed  the  matter 
would  be  fully  carried  out.  I  think  I  aid  not  see  Mr.  Orton  after  that  day  until 
the  next  Monday ;  I  had  some  business  detaining  me  and  was  attending  to  it, 
and  had  not  time  to  call  upon  him.  The  next  I  beard  of  the  matter  was  on 
Saturday  evening.  Mr.  Arnold  called  on  me  at  the  U.  S.  Hotel,  and  said  he 
was  going  out  next  morning  to  Jefferson  with  a  team,  and  if  1  desired  I  could 
ride  out  with  him.  He  made  known  to  me  that  he  was  going  out  to  sell  tbe 
property.  He  was  the  plaintiff's  attorney.  I  was  a  little  taken  aback  at  the 
time  and  told  Mr.  Arnold  that  it  was  contrary  to  the  arragement,  and  altogether 
different  from  what  I  understood  the  Judge.  Mr.  Arnold  and  I,  I  think,  had 
some  little  words  about  it  at  the  time.  I  immediately  went  up  stairs  into  the 
Judges*  room  to  know  why  he  had  not  carried  out  the  understanding.  He  told 
me  it  did  not  make  any  difference.  He  could  not  postpone  the  f  ale,  and  it  would 
not  make  any  difference  inasmuch  as  the  sale  would  be  void,  providing  the 
motion  should  prevail.  I  told  him  it  would  be  an  inconvenience  and  incum- 
brance on  my  property  which  I  wanted  removed,  and  if  the  motion  did  not 
prevail,  I  wanted  to  pay  the  matter  without  the  sale.  That  was  pretty  much  all 
there  was  about  it 
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Q.  Wm  there  any  thing  said  about  jour  attending  the  sale  to  forbid  it? 

A.  I  thiuk  the  Judge  told  me  that  in  order  to  make  all  square,  I  had  better 
go  out  the  next  day  and  forbid  all  innocent  purchasers  from  buying,  and  said 
thai  if  Mr.  Arnold  bid  it  off  it  would  be  all  right,  and  it  would  be  void  to  all 
otberB.  I  believe  I  did  not  go  out,  but  tel^raphed  out  on  Monday  to  forbid 
the  sale. 

Ct098  JSxamifuUion, —  Q,  What  was  the  original  suit  in  which  the  judgment 
was  entered  up,  that  you  filed  this  motion  to  vacate  ? 

A.  The  judgment  was  obtained  oh  a  note  against  my  brotlier  and  myself. 

Q.  There  was  judgment  rendered  at  the  November  term  of  1837,  the  second 
tenn  of  the  court  ever  held  in  Milwaukee  county  ? 

A.  I  do  not  retollect  about  that,  sir. 

Q.  On  that  judgment  had  a  ca.  sa.  been  issued  immediately  after  its  rendi- 
tion against  yourself  and  brother  James  Rogan  ? 

A.  Not  to  my  knowledge.  I  am  only  aware  of  it  from  the  officer*s  return. 
I  was  a  miner  at  the  time  and  lived  on  Rock  river. 

Q.  On  that  ecu  scu  was  you  arrested  ? 

A.  I  have  no  recollection  of  ever  having  the  officer  near  me.  The  officer 
may  have  returned  it  so,  but  I  do  not  remember  any  thing  about  it  I  know 
I  was  very  much  surprised  when  I  read  the  writ  so  returned. 

Mr.  Ryan.  It  is  the  first  case  I  have  known  of  a  man^s  being  arrested 
and  discharged,  and  he  not  know  any  thing  about  it. 

Q.  Did  you  make  any  defence  at  the  time  the  judgment  was  rendered  ? 

A.  I  did  not  I  can  show  by  Wells  and  Crocker  that  they  never  appeared 
for  me. 

Q.  Do  you  know  whether  on  the  ca,  sa,  issued,  your  brother  James  Rogan 
was  arrested,  that  he  claimed  to  be  a  resident  of  Jefferson  county,  and  was 
entitled  under  an  act  of  Michigan  then  in  force  to  give  a  bond  of  limits,  and  that 
lie  did  so  and  went  home  ? 

A.  I  have  no  knowledge  of  it,  only  what  I  have  received  from  you  and  Mr. 
Brown. 

Q.  Do  you  know  when  you  were  arrested  you  were  discharged  by  the  sheriff, 
on  a  rumor  then  existing  that  the  legislature  had  then  passed  an  act  abolishing 
inprisonment  for  debt  ? 

A.  I  have  no  recollection  of  being  arrested. 

Q.  Do  you  know  that  all  proceedings  were  dropped  until  the  spring  or  win- 
ter of  1851,  when  the  fi.  fa.  was  issued,  upon  which  your  property  was 
seized  and  held  for  sale  f 

A.  Yes,  sir.  I  think  if  I  recollect  right  the  matter  was  brought  to  my  notioe 
by  you  (Mr.  Arnold)  in  1845.  You  then  spoke  to  me  about  it  in  the  streets 
of  Milwaukee  one  day.  It  occurred  to  roe,  however,  that  the  notes  given  to  Mr. 
Converse  might  have  been  judgment  notes.  I  then  told  you  the  circumstances, 
and  that  I  knew  nothing  about  it;  that  at  the  time  the  judgment  notes  were  ob- 
tained I  was  not  twenty-one.  I  assigned  the  whole  matter  to  you,  and  you  offered 
to  compromise  with  me  for  $125.  I  told  you  I  thought  it  was  rather  high. 
I  told  you  I  would  pay  a  fee  rather  than  go  into  court  and  defend  it  I  took 
time  to  think  about  it,  and  then  told  you  that  rather  than  to  have  any  fnsa 
I  would  pay  the  $125,  and  then  you  would  not  take  it  You  had  been  trying 
to  compromise  with  me  for  some  time,  and  the  first  notice  I  had  that  my  prop- 
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ertj  was  to  be  soKl,  I  »w  it  advertised  to  the  papers.  I  did  not  even  knew 
that  the  sheriff  had  attached  it;  he  went  on  and  attached  my  real  estate wben 
I  had  suffi.'ient  personal  property  to  have  satisfied  the  demand,  and  the  offieer 
knew  it,  but  said  he  did  not  dare  to  take  the  personal  property. 

Q.  You  are  mistaken  in  one  thing.  Did  you  ever  claim  being  an  infant  t» 
me  at  any  time  till  you  filed  your  motion,  to  vacate  that  judgment  on  that 
ground ;  and  did  you  not  state  to  me  that  you  did  not  care  about  that  judgmeat 
now  as  it  was  dead  from  the  lapse  of  time  ? 

A.  No,  sir !  I  did  not  tell  you  so.  I  told  you  I  was  a  minor.  I  told  yo«  I 
was  some  eighteen  or  nineteen  years  of  age.  You  and  I  had  a  long  talk  abool 
it.  There  were  several  others  in  the  office  at  the  time,  and  I  was  very  parti- 
cular in  setting  forth  my  reasons  and  ray  willingness  to  pay  you  a  reasonable 
fee,  as  you  said  you  had  never  had  a  fee  in  the  matter.  I  said,  for  the  8akex>fy 
getting  rid  of  lU  I  would  pay  tl25,  but  I  thought  it  was  too  much  for  bardj 
taking  judgment. 

Q.  No  I  Were  we  not  seeking  to  satisfy  the  whole  judgment  ? 

A.  Certainly !  I  was  trying  to  satisfy  the  whole— your  fee  and  the  judg- 
ment. 

Q.  Do  you  know  that  I  brought  a  suit  against  James  Rogan  and  his  baii 
Sanderson,  and  others  uiK>n  that  bond  for  the  limits? 

A.  I  do  not  know  any  such  thing.  I  know  Mr.  Wm.  Brown,  who  as  the 
agent  of  Mr.  Converse  told  me  that  such  was  the  fact — that  there  was  a  suit 
brought  against  my  brother  James,  for  breaking  the  limits;  that  he  had  beea 
employed  to  prosecute  that  suit,  and  that  you  had  no  interest  in  it 

Q.  Do  you  not  know  the  fact  that  I  brought  the  suit  ? 

A.  No!  I  do  not.  If  you  will  say  so  I  will  believe  it;  but  I  have  the  aas^- 
tion  of  Mr.  Brown,  the  agent  of  Mr.  Cmiverse,  to  the  contrary. 

Q,  That  motion  to  vacate  the  judgment  by  reason  of  infancy,  was  over  ruled, 
was  it  not  ?     A.  I  believe  there  was  no  time  to  investigate  it 

Q,  Was  not  the  writ  of  error  dismissed  t 

A.  I  do  not  know  what  the  proceedings  were  in  the  Supreme  Court 

Q.  Was  it  not  returned  from  the  Supreme  Court  with  advice  to  the  Judge 
of  the  Circuit  Court  -first  to  receive  your  affidavit,  whether  you  were  an  in- 
fant, and  secondly  whether  you  had  confirmed  the  judgment,  and  was  it  not 
under  that  advice,  that  you  have  never  instituted  any  proceedings.^ 

A.  I  have  not  for  that  reason.  Mr.  Wm.  Brown  of  Milwaukee,  who  had  for- 
merly been  the  agent  for  this  Mr.  Converse,  and  who  employed  you  to  procure 
the  judgment  upon  those  notes,  wrote  to  me  immediately  after  the  matter  bad 
been  returned  from  the  Supreme  Court  He  saw  it  noticed  in  the  Madieoa 
papers,  and  wrote  to  me  to  coine  and  see  him  immediately,  saying  also  that 
you  had  gone  and  was  prosecuting  the  matter  without  the  consent  of  the  plain- 
tiff; that  he  was  the  agent  of  Converse,  and  if  I  would  come  into  town,  he 
would  settle  with  me  to  my  satisfaction.  In  the  course  of  a  few  weeks  I  went 
in  and  saw  Mr.  Brown.  We  agreed  upon  a  settlement  for  Si 90.  He  then  had 
not  the  power  to  settle,  but  he  sent  on  to  Mr.  Converse,  and  got  a  special 
power  of  attorney,  to  settle  this  particular  case.  After  he  had  procured  that,  I 
paid  him  $100,  and  he  canceled  the  judgment  on  record,  and  gave  me  hii 
receipt  in  full  from  all  liabilities  whatsoever.  That  is  the  reason  why  I  did  not 
follow  it  up.    I  supposed  it  was  settled. 
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Q.  Now,  sir,  in  the  mean  time,  and  ia  the  rarious  legal  proceedinffs,  do  vou 
not  know  that  I  paid  the  coats  myself  in  Milwaukee  county,  and  that  I  paid 
Uie  eoets  of  sale  ou  execution  f 

A.  I  do  not  know  that    Mr.  Brown  tells  me  he  paid  it 

Q.  Well  then,  it  was  nothing  more  nor  less  than  this:  a  deliberate  attempt 
bdtween  you  and  Mr.  Brown  to  settle  the  debt,  and  defraud  me  out  of  my  fees 
amd  my  costs? 

A.  There  was  no  snch  thing  attempted  on  my  part,  and  I  do  not  think 
tiiere  was  by  Mr.  Brown. 

Q.  Was  there  a  motion  filed  a  few  days  ago  about  that  matter,  and  did  yoa 
not  last  night  bcttle  with  me  and  pay  $400  ? 

A.  I  did  so  in  order  to  get  rid  of  the  quarrel,  and  end  the  whole  matter. 

Q.  Now,  in  regard  to  Judge  Hubbeirs  connection  with  this  matter,  when  the 
motion  was  pending  on  the  ground  of  infancy,  that  judgment  had  been  lying 
thirteen  years,  had  it  not?    A.  Yes,  sir. 

Q.  Was  not  the  Judge  at  the  time  the  motion  was  pending  busily  engaged 
holding  a  jury  term,  and  did  he  not  take  time  to  consider  this  matter  ? 

A.  I  presume  it  was  so.  I  tliink  it  was  February  or  March  when  the  motion 
was  filed,  i^ut  the  fii'st  of  April  was  the  time  1  went  in.  The  argument  was 
made,  I  think  in  June. 

Q.  During  the  pendency  of  that  motion  ha^  I  not  had  with  you  repealed 
conversations  on  the  subject  of  compromising  and  settling  this  matter  ? 

A.  I  don't  know  but  you  had. 

Q.  After  I  called  upon  you  that  Saturday  evening,  did  you  not  have  a  con- 
versation with  Judge  Hubbell,  in  which  he  advised  you  to  forbid  purchasers 
At  the  sale ;  and  do  you  not  know  that  I  had  stated  to  Judge  Hubbell,  and, 
perhaps,  to  you  yourself,  that  I  should  bid  that  property  off  in  my  own  name^ 
in  such  a  manner  as  not  to  interfere  with  your  acts  on  that  motion  ? 

A.  Well,  I  do  not  remember  entirely  about  that. 

Q.  Your  motion  was  pending  then  f     A.  Yes,  sir. 

Q.  Were  you  not  assured  that  if  the  property  was  bid  off  by  me  it  would 
not  affect  your  rights ;  but  lest  some  other  person  should  bid  it  off,  he  recom- 
mended forbidding  the  sale  ?     A.  Yes,  sir. 

Q.  Did  he  not  assign  that  to  you  as  being  a  reason  for  no  special  hurry  in 
hearingthe  motion ? 

A.  Well,  he  assigned  that  as  a  reason  why,  if  the  motion  prevailed,  the  sale 
would  be  void  provided  you  bid  it  off,  because  you  being  attorney  in  the  mat- 
ter, had  a  knowledge  of  my  defence:  but  another  innocent  person  could  not 
have  that  knowledge,  and  so  he  said  I  had  better  go  out  and  forbid  the  sale. 

Q.  Did  I  not  on  Sunday  morning,  come  to  you  before  you  were  up,  and 
make  a  proposition  to  you  to  compromise  it  ? 

A.  I  think  not.  I  recollect  now  clearly,  a  circumstance  like  that.  Mr.  James 
Croas  came  to  me,  but  you  were  not  there.  He  said,  you  had  sent  him  there 
to  know  if  I  was  ready  to  settle.  I  asked  him  upon  what  terms.  He  said,  I 
do  not  know  what  the  terms  are.  Well,  I  said,  there  are  several  propositions 
between  us,  and  I  don*t  know  which  one  has  been  accepted.  I  then  said  I 
gnesB  we  can't  do  anything  about  it  to  day. 

Q.  Your  time  of  redemption  expired  on  the  fth  day  of  April  last;  did  it  not  ? 

A.  I  pfesime  it  did. 
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Q.  What  was  the  value  of  the  property  bid  ofT  on  that  date,  or  how  much 
did  you  swear  in  your  affidavit  that  it  was  worth/ 

A.  I  do  not  know  what  it  was  put  down  at,  probably  in  the  neighborhood  of 
$15,000. 

AFTERNOON   SESSION. 

Mr.  Sanders,  on  the  part  of  the  Assembly,  presented  the  following : 

Beplication  of  the  Assembly  of  the  State  of  Wisconsin  to  the  plea  and  answer 
of  Levi  Hubbell,  Judge  of  the  Second  Judicial  Circuit  Court  of  the  State  of 
Wisconsin,  to  the  ninth  Speeifioation  to  the  seventh  Article  of  Impeachment 
exhibited  against  him  by  the  Assembly : 

The  Assembly,  prosecutors  on  behalf  of  themselves  and  the  people  of  the 
State  of  Wisconsin,  against  Levi  Hubbell,  Judse  of  the  Circuit  Court  of  the 
Second  Judicial  Circuit  in  said  State,  reply  to  tlie  plea  and  answer  of  the  said 
Levi  Hubbell,  to  the  ninth  Specification  to  the  seventh  Article  of  Impeachment 
against  him,  and  say,  that  the  said  Levi  Hubbell  is  guilty  of  the  matters  and 
things  contained  in  the  said  ninth  Specification  to  the  seventh  Article  of  Im- 
peachment, by  the  said  Assembly  exhibited  against  him,  in  manner  and  form 
aa  they  are  therein  charged :  And  this  the  said  Assembly  are  now  ready  to 
prove  against  him. 

Assembly  Hall,  June  24,  1853. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  Replication  passed 
by  the  Assembly,  this  24th  day  of  June,  1853. 

HENRY  L.  PALMER, 

(Attest)  Speaker  of  the  Assembly. 

D.  McKbb, 

Acting  Clerk. 

Mr.  Sanders.  This  repliciation  the  Managers  acting  with  me,  ask  to  have 
filed  in  the  records  of  this  cause. 

AsAHEL  Finch,  jr.,  recalled  to  specification  four  of  article  eleven. 

Q.  Do  you  remember  a  creditor's  bill  filed  by  James  Kneeland  against  the 
city  of  Milwaukee  ? 

A.  Yes,  sir.    I  was  employed  by  the  city  to  defend  it, 

Q.  What  steps  were  taken  to  defend  the  city  ? 

A.  Well,  sir,  it  is  so  long  since  the  suit  occurred,  1  cannot  remember  all  the 
steps  that  were  taken.  I  think,  in  the  first  place,  a  demurrer  was  filed  either 
by  myself,  or  yourself  associated  with  me,  in  the  case.  I  think  I  did  associate 
you  with  me.     I  have  not  looked  at  it  from  that  day  to  this. 

Q.  Had  you,  when  that  suit  was  pending,  any  conversation  with  Judge  Hub- 
bell in  regard  to  bringing  the  questions  which  were  involved  before  the  court  I 

A.  Well !  I  had  a  conversation  with  Judge  Hubbell  in  relation  to  the  suit;  or, 
be  oonveised  with  me,  I  do  not  know  which. 

Mr.  Arnold.    Well,  which  do  you  think?  * 

A.  I  do  not  suppose  that  there  can  be  a  conversation  without  both  partici- 
pating. 

(The  transcript  in  that  case  was  now  read  to  the  court) 

Mr.  Rtan.    There  is  no  demurrer  here,  Mr.  Finch. 

A.  I  think  the  discussions  in  the  case  arose  from  the  injunction.    I  see 
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from  the  reading  of  tbe  CHse  that  there  was  no  vote  even  upon  the  notion; 
but  the  injunction  was  finally  modified.  The  injunction  was  so  framed  that  it 
did  not  permit  the  treasurer  either  to  receive  or  disburse  any  moneys.  I  think 
the  injunction  was  so  modified  as  to  permit  the  city  to  receive  taxes  in  money. 
The  Judge  called  my  attention  to  the  bill  at  one  time,  and  said  that  the  city 
had  better  settle  the  claim.  I  told  him  I  thought  I  had  a  good  defence,  and  that 
I  thought  a  creditor's  bill  would  not  lie  against  the  municipal  authorities. 

Q.  Was  there  any  thingsaid  about  the  complainants  being  paid? 

A.  I  think  Judge  Hubbell  stated  he  ought  to  have  the  money,  and  that  the 
city  ought  to  pay  its  debts. 

Q.  What  was  the  result? 

A.  The  result  was  that  he  advised  the  city  that  for  the  purpose  of  getting  rid 
of  the  injunction  they  had  better  settle  it.  The  suit  was  for  orders  issued  by 
the  fourth  ward.  The  bill  was  filed  against  the  city.  The  city  was  sued  in  its 
corporate  capacity,  and  made  liable  for  this  debt,  and  it  tied  up  their  afllairs 
IB  such  a  way,  that  I  thought  they  had  better  settle  it  than  to  fight  it  out,  and 
they  did  so;  I  had  not  any  doubt  that  I  had  a  good  defence  to  the  bill,  and 
I  have  now  less  than  I  had  then.     I  never  bad  any  doubt  of  it 

Cross  Examination. — Q.  You  said  you  did  not  think  a  creditor's  bill  would 
lie  against  the  corporation.     Did  you  argue  that  question/    A.  I  did  not. 

iir.  Arnold.    That  is  all. 

Mr.  Ryan.    Why  did  you  not  argue  that  question? 

A.  Well,  the  question  was  called  up  several  times  during  the  pendency  of  this 
matter  after  the  injunction  was  issued.  The  city  was  very  much  embarrassed,  or 
at  least  the  treasurer  was  in  his  operations,  and  he  had  occasion  to  apply  to  the 
court  on  several  occasions  to  get  it  up.  I  supposed  there  was  a  motion  of  de- 
murrer made,  but  I  see  no  record  of  it;  but  we  were  never  able  to  get  up  the 
question.  The  treasurer  prepared  a  brief  upon  the  subject,  and  went  several  times 
to  get  it  up;  what  he  did  I  never  knew. 

Mr.  Arnold.  All  he  advised  with  you  was  that  the  city  had  better  settle 
the  debt  ? 

A.  That  is  all  that  I  know  of  it  They  paid  the  debt,  I  believe,  though  not 
the  face  of  it.  It  was  compromised.  I  obtained  the  judgment  myself  against 
the  city.  Coon  and  James  commenced  the  suit  and  I  tried  it  on  their  behalf 
They  were  the  attorneys  for  Kneeland.  I  got  the  judgment  against  the  city  fo. 
Kneeland,  then  this  creditor*s  bill  was  obtained  upon  that  Judgment,  and  I  war 
employed  by  the  city  to  defend  them  against  the  creditor's  bill.  I  was  city  ats 
tomey  a  year;  but  they  employed  me  especially  for  this  purpose.  That  was- 
before  I  was  elected  city  attorney. 

Q.  Which  was  the  most  right,  that  your  acting  as  attorney  for  Mr.  Kneeland, 
should  recover  the  judgment  against  the  city,  or  acting  for  the  city,  should 
allow  Mr.  Kneelnnd  to  recover  upon  his  creditor's  bill  f 

Mr.  Rtan.    I  object  to  that  question. 

Mr.  Arnold.  I  wi.<h  to  ask  the  witness  whether  he  acted  with  the  moet 
faith  and  the  moet  hope  when  prosecuting  the  city  to  obtain  judgment,  or  when 
acting  for  the  city  to  defeat  that  judgment ;  and  it  strikes  me  that  that  is  a 
proper  question. 

Mr.  Rtan.    Well,  I  don't  know  that  I  will  object  to  that  question, 

Witneas.    I  do  not  know  that  I  can  answer  without  stating  the  facts  ia  rela- 
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UoD  to  it  The  judgment  was  obtained  upon  a  plea  in  abatement  of  damagiea. 
•Hr.  Boran  was  then  city  attorney,  and  put  in  a  plea  in  abatement  Tbe  case 
came  on  and  the  plea  was  orer-ruled.  It  was  a  plea  of  misnomer.  Under  the 
authorities  that  I  produced,  there  was  nothing  for  the  jury  to 'do  but  to  aasen 
the  damages  and  judgment  was  obtained. — My  opinion  was,  and  I  told  them  ao, 
that  they  never  could  recover  it  against  the  city.  Mr.  Doran  did  not  carry  it 
up,  and  it  was  conclusive  against  the  city.  That  was  the  end  of  my  services  in 
the  case,  and  it  re^^ted  for  some  time.  When  this  bill  was  file<I,  I  was  not  at  all 
interested  for  Mr.  Kneeland — in  fact  I  never  had  any  pay  for  what  I  did  do. 
When  this  bill  was  filed,  I  told  the  city  they  had  a  good  defence,  becanse  the 
bill  could  not  be  maintained  without  hindering  the  government. 

Q.  And  yet  you  advised  them  to  settle  it,  which  they  did^  and  you  got  your 
pay  for  that  ?     A.  Yea,  I  was  well  paid  for  tl.  at 

Q.  How  was  the  suit  brought  ? 

A.  It  was  l^rought  upon  orders  issued  by  the  fourth  ward,  in  the  name  of 
the  city,  and  upon  the  form  they  had  adoptt^d.  Coon  <&  James  supposed  the  city 
liable  for  them. 

Q.  What  was  the  reason  you  supposed  the  city  not  liable  for  them  ? 

A.  Well,  for  the  reason  that  by  the  terms  of  its  charter,  the  city  in  its  cor- 
porate capacity,  was  not  liable  for  the  ward  debts.  Tbe  claim  was  an  honest 
one. 

Q.  Was  not  your  defence  a  technical  one — that  the  municipal  authorities  could 
not  t)e  sued  upon  a  creditor's  bill.^ 

A.  The  debt,  as  it  then  stood,  was  in  a  judgment,  and,  of  course^  was  bind- 
ing against  the  city. 

Q.  Well,  then,  in  point  of  fact,  Mr.  Finch,  you  do  not  mean  to  say  but  that 
it  was  an  honest  one,  and  that  somebody  ought  to  pay  it. 

A.  The  orders  were  properly  issued,  I  suppose,  and  judgment  was  pronounced 
upon  them. 

Q.  When  you  advised  them  to  pay  the  debt,  did  you  not  advise  them,  in 
point  of  fact,  that  it  was  an  honest  debt,  and  that  they  had  better  settle  it  up  as 
soon  as  possible. 

A.  The  piincipal  reason  why  I  advised  that  was,  because  I  thought  the 
matter  would  be  delayed  in  that  form.  It  was  in  the  season  of  collecting  tax.es, 
and  it  would  defeat  the  operations  of  the  city  government  They  would  ulti- 
mately have  to  pay  the  judgment;  and  for  all  these  reasons  I  thought  they 
had  better  settle  it  then. 

Q.  It  would  not  seem  to  embarrass  the  city  mucli,  to  be  receiving  all  that 
they  could  get,  and  paying  nothing  out 

A.  I  should  think  it  would  be  an  embarrassment  to  an  honest  man  to  have 
money  in  his  pocket,  and  notes  standing  out,  drawing  interest,  which  he  knows 
some  day  must  be  paid.  The  principal  reason  why  I  so  advised  was,  that  the 
thing  was  tied  up,  and  I  wanted  to  get  it  untied.  I  thought  that  was  the  better 
way  to  do  it  It  was  the  season  of  collecting  taxes,  and  a  good  many  thou- 
sand dollars  were  being  paid  in ;  some  in  orders,  perhaps,  but  more  in  money. 

Q.  All  that  Judge  Hubbell  said  to  you,  and  all  he  interfered  in  the  matter, 
was  to  advise  you  that  you  had  better  settle  it  f    A.  That  was  all. 

Mr.  Btan.    Had  not  tbe  city  a  school  fund  on  hand. 

Jl  I  think  they  bad ;  and  I  think  they  had  a  State  tax. 
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Mr.  Arnold.  Was  not  all  tbe  money  ihtj  received  for  taxefl^  such  as  waa 
neeessarilj  paid  by  law  in  money. 

A.  I  suppose  all  taxes  are  payable  in  money,  but  I  suppose  tbey  bad  an 
arrangement  by  which  they  took  h^uiq  orders  for  taxes — at  least  they  tcok  them 
from  me. 

Q,  Were  there  not  some  five  or  six,  or  seven  kinds  of  orders, — bridge  orders, 
road  orders,  school  orders  and  general  city  orders.     A.  Yes,  sir. 

Q.  Were  there  not  also  special  orders  for  improvements  on  streets. 

A.  Yes,  sir. 

Q.  Was  not  this  injunction  so  modified  as  to  permit  them  all  to  be  received 
for  taxes. 

A.  Well,  I  do  not  recollect.  The  object  which  1  had  in  view  in  getting  the 
Inodification,  was  to  enable  the  city  to  receive  taxes.  I  paid  my  own  taxes 
almost  every  year,  or  part  of  them,  in  ordei-s. 

ALBiCANDER  MiTCUBLL,  recalled  on  specification  one,  article  two. 

Q.  Have  you  any  means  of  knowing  whether  the  City  of  Milwaukee  had 
any  funds  on  hand  in  and  before  Febvuary,  1852 — immediately  before,  I  mean. 

A.  Well,  the  last  week  of  that  month  I  was  requei'ted  to  see  what  credit  the 
city  had.  I  looked,  and  found  the  amount  varying  from  two  hundred  and  fifty, 
up  to  twelve  hundred  dyllai-s.  Those  were  the  minimum  and  maximum  sums 
from  the  middle  of  January  to  tbe  latter  part  of  February,  1852.  That  was 
a  credit  of  the  city.  I  do  not  know  for  what  purpose,  whether  for  city, 
ward,  or  school  funds. 

The  witness  was  now  examined  upon  specification  one,  article  six. 

Q.  Do  you  recollect  a  proceeding  taken  by  the  Attorney- General  of  the  State 
against  the  Milwaukee  Marine  and  Fire  Insurance  Company  and  yourself  as 
Secretary  of  it,  in  the  circuit  court  of  Washington  county.     A.  Yes,  sir. 

Q.  Do  you  recollect  of  baving  any  interview  or  conversation  with  Judge  Hub- 
bell  on  the  subject  of  that  suit 

A.  'Ye?,  I  had  such  a  conversation.  I  do  not  know  that  I  could  recollect 
all  that  was  said,  it  is  so  long  since.  I  did  not  charge  my  memory  with  it, 
and  I  have  had  so  many  consultations  with  counsel  and  others,  that  I  may  con- 
found them.  There  was  an  application  by  tbe  Attorney  General  for  an  injunc- 
tion i^ainst  the  Company,  when  I  was  absent  from  the  State.  On  my  arrival 
in  Milwaukee,  I  understood  that  the  Judge  had  refused  to  decide  upon  the 
question  until  after  hearing  at  chambers:  Judge  Hubbell  was  then  at  Wauke- 
sha; on  his  return  I  saw  him,  whether  by  appointment  or  casual  meeting,  I  do 
not  now  recollect.  He  intimated  to  me  that  he  had  refused  the  injunction  as 
applied  for  at  that  time,  and  that  he  could  not,  consistent  with  his  duty,  grant 
it  in  the  summary  way  it  was  applied  for,  and  that  when  the  case  came  to  be 
determined,  he  would  decide  it  on  its  merits,  or  according  to  law,  or  something 
to  that  effect.  Only  on  one  contingency  wciil  1  he  grant  an  injunction,  and 
that  would  be  in  the  event  of  the  assets  of  the  company  being  sent  beyond  the 
jmiadiction  of  the  court,  and  proof  given  that  the  company  was  attempting  to 
evade  the  proper  course  of  law,  or  something  of  that  kind,  I  think  that 
is  all  that  took  place  between  the  Judge  and  myself  from  tbe  first  time  I  had 
leen  him. 

Q.^  Do  you  rec:>llect  his  saying  any  thing  to  you  about  hoping  that  you  would 
Bostain  him  before  the  public. 
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A.  Yeiis,  lie  said  he  had  taken  that  position,  and  he  hoped  I  would  sustain 
I  understood  him  to  mean  by  that  that  he  hoped  I  would  not  be  guiltj 
•f  putting  the  assets  of  the  compary  beyond  the  jurisdiction  of  the  Court  I 
thought  he  referred  to  that  particularly  in  his  remark. 

Q.  Do  you  recollect  any  other  conversation  t 

A.  I  hare  been  in  the  habit  of  meeting  the  Judge  casually,  I  cannot  tell  how 
naay  times. 

Q.  Do  you  recollect  communicating  to  him  the  advice  yen  received  from 
jonr  counsel  ia  regard  to  obeying  an  injunction,  if  one  should  issue  ?   A.  I  do. 

Q.  Will  you  state  the  conversation  that  occurred  thereupon! 

A.  Well,  I  think  that  conversation  occurred  something  in  this  way — ^it  was 
about  the  time  he  was  leaving  for  Madison  to  hold  a  court  of  some  kind ;  I 
nentioned  to  him  that  my  counsel  advised  me  that  an  injunction,  issued  from 
J^adge  Larrabee's  court,  would  not  be  binding,  and  they  recommended  me  to 
dlisr€|pird  it  I  intimated  to  the  Judge  that  I  believed  that  I  should  not  ^obey 
it  so  far  as  paying  the  liabilities  of  the  company  as  fast  as  they  were  presented 
was  concerned.  I  think  the  Judge  intimated  disapproval  of  disobeying  the 
powers  of  the  court.  I  do  not  know  whether  he  disapproved  of  Judge  Larra- 
jbee^s  course.  He  intimated  that  we  had  better  get  the  injunction  dissolved  at 
•Dce,  rather  than  disobey  it  The  conversation  took  place  about  the  time  of 
Ua  going  to  M;idison,  and  my  impression  is,  that  I  made  an  objection  against 
obeying  the  injunction,  because  of  the  delays  that  might  occur  on  accouat  of 
Ida  absence.  I  thought  that  would  create  great  inconvenience.  The  Judge 
replied  something  like  this — ^that  he  might  be  telegraphed  to,  and  he  would 
return  instantly  to  Milwaukee. 

Q.  Did  Judge  Hubbell  say  any  thing  to  you  about  his  dissolving  the  injunc- 
tion, if  one  should  be  issued  by  Judge  Larrabee? 

A.  I  would  not  say  that  he  said  so  in  so  many  words,  but  the  inference  in 
ny  niod  was,  that  he  would  dissolve  the  injunction.  The  impression  in  my 
mind,  from  the  connection  in  the  eonversation,  was  that  the  object  of  his  return 
would  be  to  dissolve  the  injunction,  but  I  cannot  recollect  the  words. 

Q.  What  is  your  recollection  as  to  the  fact  whether  he  did  use  any  words 
to  direct  that  meaaing  to  your  mind  ? 

A.  I  have  been  reflecting  upon  that  since  I  was  examined  before  the  com- 
mittee, and  I  cannot  fix  upon  any  words.  I  know  that  I  thought  about  the 
difficulty  that  would  occur  from  obeying  the  injunction  !n  his  absence,  but  I 
cannot,  on  reflection,  say  that  he  did  say  that  he  would  dissolve  the  injunction, 
I  do  not  see  how  it  would  have  come  naturally  in  the  convarsation  for  him  to 

aay  80. 

Q.  What  was  your  recollection  about  it  last  winter? 

A.  I  went  before  the  committee  last  winter  without  knowing  what  I  was  to 
be  examined  about,  and  this  whole  matter  had  escaped  my  mind.  I  only  re- 
eoUeciad  the  conversations  as  the  questions  called  them  up.  I  then  recollected 
thai  the  matter  had  been  upon  my  mind  that  he  would  dissolve  the  injunction, 
and  still  the  same  impression  is  upon  my  mind  that  he  would  dissolve  the  in- 
junetioB,  or  such  would  be  the  result 

Q.  Was  there  aay  thing  said  or  intimated  by  Judge  Hubbell,  in  any  con- 
Tersidon  which  you  had  with  him,  «bottt  any  offers  which  had  been  made'te 
himia  theauitt 
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A.  I  think  ia  the  first  conversation  I  had  with  Judge  Hubbell,  a  belief  was 
entertained  that  the  real  object  of  that  proceeding  was  to  get  poesession  of  the 
anets  of  the  company  for  certain  parties  as  receivers.  I  think  the  Judge  inti- 
mated to  me  that  some  obscure  hints  had  been  thrown  out  to  him,  which 
might  result  to  his  advantage,  or  from  which  he  might  derive  some  benefit;  bul 
they  were  quite  obscure,  and  I  did  not  get  their  drift 

Q.  Did  he  name  the  parties  ? 

A.  My  impression  ia  that  he  did,  though  my  recollection  is  not  distinct  that 
he  did. 

Crost  Examinatioru — Judge  Hubbell.  You  say  you  were  absent  when 
the  firnt  appHeatioQ  was  made  to  the  Judge  ?     A.  Yes,  sir. 

Q.  Was  it  not  rumored  about  Milwaukee,  even  in  my  absence,  that  an  ap« 
plicationfor  a  special  injunction  hnd  been  made  to  the  Judge  f 

A.  I  was  absent,  and  the  first  intelligence  which  I  had  of  it  was  by  telegraph, 
and  on  my  return  I  ascertained  it  to  be  so. 

Q.  You  stated,  if  I  understood  you,  that  the  Attorney  General  then  renewed 
his  application  at  chambers  ? 

A.  My  impression  was,  that  an  application  had  been  made,  which  was  re- 
fuaed,  and  then  a  new  application  was  made,  and  you  refused  to  decide  on  the 
matter  until  after  a  hearing  at  chambers. 

Q.  Do  you  not  remember  that  I  told  you  I  had  given  the  Attorney  General 
a  written  answer,  and  that  I  told  you  the  contents  of  it  ? 

A.  I  believe  you  did,  and  I  think  it  was  afterwards  published  in  the  news- 
pspers. 

Q.  Was  not  a  ground  taken  in  that  answer,  that  there  was  a  rule  of  Court 
which  precluded  the  granting  of  injunctions  oiily  in  cases  of  emergency,  and 
in  that  answer  did  I  not  state  to  the  Attorney  General  that  the  rule  would  not 
permit  me  to  grant  an  injunction  in  that  case;  but  that  in  case  the  corporation 
should  be  found  taking  any  steps  to  remove  its  funds  out  of  the  junsdictioa 
of  the  Court,  then  an  injunction  should  be  granted  ?     A.  Yes,  sir. 

Q.  And  then  it  was,  that  I  said  that  I  hoped  you  would  justify  the  confi* 
dence  I  had  in  you,  and  not  steal  your  funds  away  ? 

A.  That  is  what  I  testified  te. 

Q.  And  did  I  not  state  to  you,  that  if  an  application  should  be  made  to 
me,  I  would  hold  Court,  and  decide  it  according  to  law,  upon  its  merits  ? 

A.  I  do  not  recollect  the  contents  of  the  statement  I  think  you  did  intimate 
to  me  that  the  Coiiirt  would  be  in  session  in  Milwaukee,  and  you  would  be 
prepared  to  hear  it  upon  its  merits.   My  counsel  were  Messrs.  Ryan  and  Brown. 

Q.  A  few  days  after  this  an  application  was  made  to  me  for  an  injunction—- 
WIS  there  not — ^and  I  refused  to  grant  it  except  upon  notice.^ 

A  I  believe  that  is  so. 

Q.  Was  there  a  bill  filed  in  Washington  county,  and  did  yon  get  a  notice 
to  that  efifect  T     A.  I  did,  in  a  few  days. 

Q.  Well,  sir,  did  you  send  your  counsel  ffo  up  to  ai^e  the  caset 

A>  I  did.    Messn.  Ryan  and  Brown,  I  believe,  went 
Q.  Did  they  take  the  position,  that  Judge  Larrabee  had  no 
thatcaie!   *  '  . 

A.  I  do  net  know  whether  they  appeared  there  so  &r  as 
JQriadictiott.    We  had  a  good  deal  of  talk  about  that 
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Q.  Did  you  not  understand  so  from  tLem  ? 

A.  They  advised  me  that  the  point  of  jurisdiction  was  discussed. 

Mr.  Rtan.     I  did  it  as  amicus  curies^  and  not  as  counsel. 

"Witness.  I  think  they  gave  me  thisopinion.  Their  opinion  from  the  com- 
mencement was,  that  Judge  Larrahee  had  no  right  to  issue  the  injunction. 

Q.  Were  you  expecting  an  injunction  ? 

A.  Well,  it  was  thought  among  the  possihih'ties. 

Q.  And  in  view  of  that  possibility,  they  advised  you  to  disobey  it? 

A.  They  advised  me  to  disregard  an  injunctioa  from  Judge  Larrabee. 

Q,  Do  you  recollect  meeting  me  in  the  street,  and  asking  me  if  I  was  going 
to  be  at  home  a  few  days  ?     A.  I  think  I  do. 

Q.  Do  you  recollect  of  telling  me  that  you  expected  an  injunction  from  Judge 
Larrabee's  court/ 

A.  I  think  I  said,  as  I  have  already  testified,  that  it  was  among  the  possibili- 
ties. It  was  immediately  before  your  going  to  Madison.  At  what  period  of  the 
convereation  it  came  up,  in  reference  to  your  absence,  I  do  not  recollect,  but  I 
think  it  came  upon  my  mentioning  that  there  would  be  no  one  here  to  act  in 
the  case  to  dissolve  an  injunction,  if  one  should  come  out. 

Q.  Did  I  not  tell  you  that  I  did  not  like  to  see  a  process  of  the  court  diso- 
beyed, and  that  I  hoped  you  would  not  disobey  it  ? 

A.  I  have  testified  that  you  did. 

Q  Did  you  not  tell  me  that  it  would  be  very  embarrassing  to  have  an  in- 
junction close  up  your  institution? 

A.  I  said  that  parties  over  the  country  might  suflfer  by  the  injunction.  You 
told  me  to  telegraph  you  to  return,  and  you  would  return  instantly,  and  ride 
day  and  night,  if  necessary,  to  get  here. 

Q.  I  wish  you  would  recollect  if  I  did  not  say  that  I  would  come  home  and 
hold  a  Court,  and  if  the  injunction  was  wrong  it  would  be  dissolved  of  course. 
Do  you  remember  that  I  said  any  thing  different  from  that  ? 

A.  I  do  not.  I  was  looking  to  getting  rid  of  the  injunction.  That  was  partly 
my  object  in  speaking  to  you. 

Q.  Was  there  ever  an  injunction  issued  out  of  that  Court? 

A.  None  tliat  I  know  of. 

Q.  What  became  of  the  case  ? 

A,  It  may  be  there  yet  for  ought  I  know.  I  do  not  know  but  it  is  pending 
still. 

Q.,  Did  you  tell  Mr.  Ryan  or  Finch  about  this  ? 

A.  I  had  so  many  consultations  with  my  counsel,  that  I  do  not  recollect.  It 
is^  however,  quite  likely  that  I  went  and  told  them  what  you  told  me. 

Q,  Do  you  remember  of  telling  anybody  else  ? 

A.  I  have  no  recollection  of  doing  so. 

Q.  Do  you  know  how  that  important  conversation  between  you  and  me  got 
out,  unless  it  was  told  by  you. 

A.  I  cannot  tell.  I  may  hare  told  it  to  some  friend.  I  did  not  know  there 
was  any  thing  private  in  it.  I  think  the  chances  are,  that  I  must  have  told  my 
counsel ;  but  I  have  no  recollection  of  It. 

Q.  Do  you  think  that  at  that  time,  or  not  until  a  year  or  more  afterwards,  I 
intimated  to  you  that  offers  were  made  to  me,  or  told  you  the  name  of  the  per- 
son who  was  to  receive  the  assets? 
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A.  I  do  not  know.  I  had  the  impression  that  it  was  at  that  time,  but  I  was 
not  sure. 

Mr.  Arkold.  What  was  the  result  of  the  application  before  Judge  Larrabee? 

A.  There  has  nerer  been  any  thing  done  in  the  matter.  Mr.  Attorney  Gen- 
eral Coon  sent  up  a  discontinuance,  but  Judge  Larrabee  refused  to  allow  him 
to  discontinue  the  proceeding. 

Q.  How  happened  the  Attorney  Oeneral  to  send  up  a  discontinuance  ? 

A.  You  must  ask  the  Attorney  General. 

Q.  I  wish  you  would  state  to  the  Court  on  what  gounds  you  felt  anxiety  at 
the  prospective  closing  of  your  doors? 

A.  It  was  on  public  grounds  nearly  wholly.  The  accounts  being  closed  foi 
eren  a  limited  tirau  might  make  parties  suffer  discount.  It  would  have  knocked 
OUT  currency  down,  and  indaced  a  great  many  to  have  sold  at  a  discount. 

Q.  So  far  as  you  were  concerned,  you  could  not  have  been  hurt  by  the  ia- 
jnnction,  you  could  not  hare  been  hurt  by  a  ruu  upon  the  bank  ? 

A.  I  should  not  have  suffered  much. 

Q.  Would  it  not  have  been  a  big  job  to  have  paid  out  and  received  ? 

A.  This  was  at  a  season  of  the  year  when  we  had  a  large  amount  of  flour  and 
other  products  in  hand,  and  a  man  so  disposed  might  have  made  a  fat  job  out 
of  the  settling  up.  The  indebtedness  to  us  was  the  most  extended  at  that  season 
of  the  year. 

Q.  Do  you  know  whether  any  notice  of  an  injunction  was  served  upon  you! 

A.  I  do  not. 

Q.  Was  there  any  from  Judge  Larrabee's  court  ? 

A.  There  was,  and  my  counsel  went  up  there,  and  appeared  as  amicus  curiae^ 
but  not  as  counsel  on  the  question  of  jurisdiction. 

Mr.  Rtan.  Have  you  any  recollection  of  having  told  that  conversation  with 
Judge  Hubbell  to  any  one  prior  to  your  examination  before  the  committee) 

A.  I  cannot  tell.     I  have  no  positive  recollection  upon  the  subject 

Q.  Were  you  not  questioned  about  that  suit,  and  asked  to  detail  all  conver- 
sations on  the  subject  of  it  \ 

A.  I  think,  as  I  before  stated,  there  was  some  portion  of  it  which  I  had  for- 
gotten. 

Q.  When  you  had  that  last  conversation  with  Judge  Hubbell  in  relation  to 
the  dissolution  of  the  injunction,  in  which  he  said  that  if  telegraphed  he  woitld 
come  back  immediately,  riditig  day  and  night  if  necessary,  as  you  have  stated, 
had  you  any  doubt  that  if  the  injunction  was  allowed,  it  would  be  dissolved  by 
Judge  Hubbell  ? 

A.  That  was  the  impression  that  I  had,  that  it  would  be  dissolved  without 
question. 

Mr.  Arnold.  On  what  grounds,  and  for  what  reason,  did  you  suppose  that 
Judge  Hubbell  would  dissolve  that  injunction  if  he  returned  from  Madison? 

A.  Well,  I  do  not  know  on  what  ground.  The  conversation  was  in  reference 
to  the  delay  and  the  bad  effect  of  an  injunction  upon  the  public,  and  in  answer 
to  that  he  was  to  return ;  and  it  was  also  somewhat  on  the  question  of  juris- 
diction. I  understood  that  the  Judge  coincided  with  my  counsel  as  to  Judge 
Larrabee's  right  to  act  in  the  matter. 

Q.  Who  m  the  committee  room  put  to  you  these  questions  ? 

A.  Mr.  Ryan. 
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Q.  WaB  Mr.  Rjan  jour  counsel  in  Uiis  injunction  matter  ? 

A. ,  I  talked  with  him  as  much  as  an  J  one. 

Q.  Now  in  any  of  tkese  interviews  with  Judge  Hubbell — I  will  ask  jon  di- 
fectlj.the  question-p-whether  you  ever  promised  to  pay  htm  any  thing,  whether 
he  ever  asked  or  intimated  that  he  would  like  to  be  paid  any  thing,  or  whether 
there  was  any  underBtanding,  direct  or  indirect^  in  any  way,  that  he  was  ta  t^ 
ceive  any  money  at  your  hands  f    A.  None,  whatever. 

Q.  Has  he  ever  asked  you  for  any  thing  ?    A.  Never. 

Q.  Has  any  body  else  for  him?    A.  No  one,  to  my  knowledge. 

Mr.  Rtan.  Have  you  any  recollection  whatever  of  having  told  any  part  of 
{hat  conversation  with  Judge  Hubbell,  to  me  ? 

A.  I  do  not  remember  how  far  I  spoke  to  my  counsel  about  the  conversatiom 
at  all.    I  may  have  told  them  all,  or  I  may  have  told  them  none. 

The  cross  bill  filed  in  the  case  of  Baasen  vs.  Anderson  was  introduced  in  ref- 
erence to  specification  one,  article  seven.  , 

Also^  the  petition  and  testimony  in  the  case  of  W.  W.  Wyman  against  his 
wife,  which  were  read. 

W.  W»  Wtman  was  called,  sworn  and  ex-amined  on  specifications  three  and 
nine,  article  seven. 

Q.  Were  you,  in  the  fall  of  1849,  about  to^  or  intending  to,  institute  pro- 
ceedings to  obtain  a  divorce  from  your  wife  ? 

A.  Yes,  sir,  I  was  calculating  to  do  so. 

Q.  Had  you  the  possession  of  any  affidavits  touching  the  grounds  of  your 
application  f    A.  I  had  two  affidavits. 

Q.  Did  you  leave  these  affidavits  with  this  John  Catlin  who  appears  in  thia 
record  as  your  attorney. 

A.  I  showed  them  to  him  first 

Q.  Had  you  any  conversation  at  any  time  after  you  gave  them  to  him  with 
Judge  Hubbell,  on  the  subject  of  your  right  to  get  a  divorce  ? 

A.  Tes,  sir,  I  had. 

Q.  In  that  interview  did  Judge  Hubbell  tell  you  that  he  had  seen  these  affi- 
davits.   A.  Well,  sir,  I  cannot  say  that  he  did.  ,  ^ 

Q.  For  what  purpose  did  you  give  the  affidavits  to  Mr.  Catlin/ 

A.  I  gave  them  to  him  and  requested  him  to  give  them  to  Judge  Hubbell  to 
see  what  could  be  done. 

Q.  Will  you  relate  to  the  court  your  conversation  with  Judge  Hubbell  at  that 
in'erview? 

A.  Well,  I  called  at  the  U.  S.  Hotel,  at  his  room.  I  am  not  posiUve  whe- 
ther I  introduced  the  subject,  or  he.  I  was  very  anxious  about  the  result  He 
said  that  on  the  affidavits  he  could  not  grant  a  divorce.  He  said  they  did  not 
come  up  to  the  point  to  warrant  him  in  doing  it  He  said  there  was  nothing 
definite  in  them.  I  understood  him  to  say  that  he  had  learned,  or  understood  by 
my  then  wife,  or  her  friends,  and  I  think  both,  that  I  had  neglected  to  pro- 
vide the  house  sufficiently ;  had  been  away  a  good  deal,  and  she  had  been  left 
there  sick  and  not  provided  for.  He  said  if  she  could  make  that  appear  in  proof, 
and  substantiate  it,  he  could  grant  a  divorce  in  her  favor,  if  I  would  consent 
to  it.     I  cannot  relate  it  exactly  in  his  words. 

Q.  Did  he  eay  whether  or  not  her  procuring  a  divorce  would  answer  your 
purpose,  or  your  ends? 
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A.  I  agked  bim  if  I  took  that  course  if  Ishould  bo  at  libeiij  tbo  aamo  m 
sbe— if  I  should  have  the  same  privileges  as  she — and  he  said  ha  couM  fix  it 
so.  I  told  him  I  would  make  no  objection  to  that  I  told  him  that  if  I  oould 
not  get  it  in  mj  name,  as  I  wanted  it,  I  wanted  it  in  her  name.  I  wantei 
a  divorce  at  an  j  rate,  if  possible. 

Qi  Have  70a  those  affidavits  and  papers  f    A.  Yes,  sir. 

Q.  Did  Judffe  Hubbell  in  that  interview  speak  to  you  about  the  eontents  rf 
those  two  affidavits  f 

A.  I  am  not  positive  whether  I  had  them  with  me  at  that  interview  or  not 

Q.  I  understood  you  to  say  that  Judge  Hubbell  spoke  to  you  of  diem,  or 
that  he  had  seen  them  before?    A.  He  did,  and  had. 

Q.  Do  yoo  recollect  whether  you  took  these  affidavits  away  with  you  f 

A.  I  do  not. 

Judga  HcBBXLL.    I  never  saw  them. 

(T^e  affidavits  were  pr^uced.) 

Mr.  Ryak.    I  never  read  them. 

tfr.  Arnold.    1  never  did. 

Mr.  Kkowlton.    I  never  did. 

Judge  HtTBBXLu  I  never  did.  He  never  showed  them  to  me,  and  if  ka 
swears  so,  he  swears  to  a  lie. 

Witness.  These  were  the  only  affidavits  I  had,  or  knew  0^  in  reference  ta 
(he  subject  of  my  divorce. 

Judge  Hubbell.  Was  it  in  regard  to  the  subject  matter  of  these  papen  that 
I  spoke  to  you  f 

A.  They  must  be  the  papers,  because  I  have  no  others. 

Mr.  Rtak.    I  now  offer  these  affidavits  as  evidence  in  this  case. 

Mr.  Arnold.    They  are  objected  to. 

Mr.  Rtan.   I  do  not  know  in  what  form  they  can  be  presented  to  the  coml 

Mr.  Arnold.  I  object  to  the  reading  of  these  papers,  not  having  seea  th«ni| 
and  I  understand  from  the  counsel  that  he  has  not  seen  them,  because  they  d« 
not  seem  to  be  at  this  period  properly  offered  in  evidence.  The  allegation  ooa- 
tained  in  the  epecifications  in  connection  with  these  papers  is — **  and  that  he  th« 
said  Levi  Hubbell  did  afterwards  permit  the  said  William  W.  Wyman,  who  was 
also  solicitous  to  obtain  a  divorce  from  his  said  wife,  to  exhibit  affidavits  to  hina 
in  support  of  such  divorce,  and  did  thereupon  advise  ihe  said  William  W.  Wy- 
man that  such  affidavits  did  not  establish  grounds  for  a  divorce,"  &e.  The  alle- 
gation is,  that  knowing  that  Mrs.  Wyman  was  desirous  of  obtaining  a  divorce,  tha 
Judge  afterwards  permitted  Mr.  Wjman  to  exhibit  certain  affidavits  to  him  in 
support  of  a  divorce  on  his  part.  There  is  no  proof  that  these  papers  went 
presented  to  Judge  Hubbell.  The  witness  says  distinctly  that  he  cannot  laj 
whether  Judge  Hubbell  bad  seen  the  affidavits  or  not.  He  had  given  them  to 
Gatim  to  give  to  Judge  Hubbell ;  but  it  is  not  shown  that  Catlin  did  giw 
them  to  Judge  Hubbell.  The  witness  says  the  Judge  had  either  seen  them  or  b« 
himself  had  thera  with  him.  Now  he  says  he  could  not  say  that  the  Judge  had 
seen  them,  but  that  there  was  some  conversation  about  some  affidavits,  ft  does 
not  appear  that  he  exhibited  these  papers,  or  that  they  were  exhibited  to  Judga 
Hubbell  at  all — that  is  the  point  of  the  objection. 

Mr.  Ryan.  The  testimony  of  the  witness  i^s  that  prior  to  his  interview  witk 
Judge  Hubbell  he  gave  these  affidavits  to  his  attorney,  Mr.  Catlin,  to  show  (a 
Judge  Hubbell  t 
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Mr.  Arnold.    I  think  lio  did  not  state  ^o. 
Mr.  Ryak.    I  understood  him  so.     Mr.  Wyman  how  is  the  fact 
A.  I  intended  that  they  should  bo  handed  to  Mr.  Hubbell. 
Mr.  Arnold.    He  says  he  iniended  that  they  should  be  handed  to  him« 
Witness.     That  was  the  understanding.    I  gave  them  to  Mr,  Catlin  to  show 
to  Judge  Hubbell,  when  he  should  return  to  Madison. 

Mr.  Ryan.  The  testimony  of  the  witness  is,  then,  that  he  gave  these  affi- 
davits to  Mr.  Catlin  to  exhibit  to  Judge  Hubbell,  and  the  answer  itself  to  thia 
specification,  state  that  ^'sometime  before  this  respondent  knew  or  had  heard  that 
any  proceedings  for  a  divorce  were  contemplated  by  said  Eliza  C.  Wyman,  John 
Catlin,  Esq.,  did  call  on  the  respondent  representing  himself  as  the  attorney  of 
the  said  Wm.  W.  Wyman,  and  did  offer  to  read  to  this  respondent  certain  affi- 
davits, proposed  to  be  made  the  foundation  of  a  suit  for  divorce  by  the  said 
William." 

Now,  sir,  the  witness  goes  on  fuither  and  says  that  he  conversed  with  Judge 
Hubbell  about  those  affidavits.  The  statement  of  the  respondent  neither  ad- 
mits nor  denies  the  reading  of  the  affidavits.  The  witness  goes  on  and  states 
that  Judge  Hubbell  spoke  to  him  on  the  subject  of  the  affidavits,  and  testifies 
that  the  Judge  said  tney  were  not  sufficient  grounds  for  granting  a  divorce;  and 
that  he  either  had  these  affidavits  with  him  at  that  interview  or  Judge  Hubbell 
had  seen  them,  because  he  spoke  of  their  contents. 

Now,  I  regard  it  as  immaterial  whether  the  witness  produced  them  with  his 
own  hand,  or  whether  he  did  so  by  his  attorney.    What  he  did  by  his  attorney 
he  did  himself.    If  he  gave  them  to  his  attorney  for  the  purpose  of  their  being 
produced  in  the  presence  of  the  Judge,  he  did  it  himself;  and  if  the  Judge  did 
afterwards  converse  with  him  about  them,  the  specification  is  proved.   The  wit- 
ness is  indistinct  in  bis  memory,  and  says  he  cannot  recollect  whether  he  took 
them  himself  or  whether  it  had  been  previously  arranged  with  his  attorney, 
that  the  Judge  should  see  them;  but  one  or  the  other  had  been  done;  and  for 
the  purposes  of  this  specification,  it  is  immaterial  which  had  been  done.     At 
all  events  it  seems  to  me  that  those  papers  being  identified,  thoy  are  necessary 
to  the  understanding  of  the  conversation ; .  and  I  do  not  see  how  the  counsel 
can  have  any  doubt  that  these  are  the  affidavits  spoken  of.    They  are  a  pait  of 
that  conversation  in  writing,  and  as  such  we  ought  to  give  them  to  the  CourL 
The  gravamen  of  this  specification,  Mr.  President,  is  based  on  the  Statute,  that 
no  Judge,  Commissioner,  &c^  shall  be  allowed  to  give  any  advice  on  subjects 
on  which  he  has  reason  to  believe  will  be  brought  before  him  for  decision.  Now, 
there  is  proof  by  the  witness  of  advice  and  consultation  upon  the  subject  of 
this  divorce  suit,  and  these  affidavits  were  at  least  a  part  of  the  foundation  and 
inducement  to  that  convei'sation  and  advice,  and  I  think  the  affidavits  are 
necessary  to  the  proper  understanding  of  the  advice  and  consultation ;  but  it 
is  a  matter  that  rests  in  the  discretion  and  sound  judgment  of  the  Court  to 
decide  whether  they  shall  be  introduced  or  not 

Mr.  Arnold.  Mr.  President,  the  charge  of  article  7,  is,  <'  that  the  Judge  in 
the  exercise  of  his  judicial  functions  conducted  himself  with  undue  and  uujuat 
partiality  and  favor  to  particular  suitors  in  the  Courts  before  him."  That  ia  the 
charge  under  which  this  specification  is  found.  Now,  I  am  instructed  by  the 
respondent  to  say,  that  he  has  not  seen  or  read  the  affidavits  which  are  now 
offered  to  the  Court,  and  whatever  he  may  have  known  of  these  or  some  other 
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papers,  must  have  been  communicated  to  him  hy  Mr.  Catlin.  But  what  the 
gravamen  of  that  storj  is,  I  hardly  know. 

Mr.  Ryan.  I  said  that  the  gravamen  of  that  part  of  tho  charge  related  to 
the  Statute. 

Ur.  Abvolo.  I  do  not  know  how  many  gravamens  jou  have.  I  now  learn 
that  it  18  for  doing  an  illegal  act  in  giving  advice  to  a  suitor — to  a  party  to  a 
suit  or  one  who  was  about  to  become  such.  If  so,  I  can  only  say  that  the  spe* 
cificatioQ  is  wrongly  placed,  and  should  have  been  under  another  charge  in  the 
list  Again,  the  specification  opens  in  this  way :  "  that  the  Judge  knowing 
that  .one  Eliza  C.  Wyman,  the  wife  of  one  Wm.  W.  Wyman  was  living  apart 
from  her  said  husband,  and  was  desirous  of  obtaining  a  divorce  from  him,  had, 
contrary  to  public  decency  and  his  duty  and  obligations  as  Judge,  a  private 
and  indecent  interview  with  hur,  and  in  such  interview,  did  counsel  and  advise 
with  her  in  relation  to  such  divorce ;  and  that  the  Judge  did  afterwards  permit," 
&c  Now,  before  this  can  be  strictly  pertinent  evidence,  it  appears  to  me  that 
the  proper  foundation  should  have  been  the  proof  that  Mrs.  Wyman  was  an 
applicant  for  a  divorce,  and  that  the  Judge  had  counselled  and  advised  with  her, 
in  relation  to  such  divorce.    That  I  believe  has  not  yet  beea  shown. 

Mr.  Rtan.    It  has  been  partly  shown. 

Mr.  Arnold.  I  believe  the  witness  ha«  answered,  that  in  the  conversation 
between  him  and  Jadge  Hubbell,  the  Judge  stated  that  Mrs.  Wyman  had  com- 
plained of  desertion,  and  that  she  could  get  a  divorce,  but  nothing  has  been 
proved  of  any  private  or  indecent  interview. 

Mr.  Ryan.  That  is  true,  but  we  propose  to  follow  it  up  by  other  testimony 
on  that  point 

Mr.  Arnold.  Well,  at  all  events,  it  appears  to  me,  that  until  these  papers 
can  be  identified,  this  proof  should  not  be  admitted.  There  is  no  proof  yet  that 
these  papers  were  exhibited  to  Judge  Hubbell  either  by  Wyman  or  Catlin ;  but 
that  Wyman  spoke  to  the  judge  something  about  these  papers  and  he  answered 
it 

Mr.  Ryan  now  moved  that  the  aflSdavits  be  received  by  the  Court  as  evi- 
dence,and  the  question,  ^  shall  the  affidavits  be  read  to  the  Court,''  having  been 
put  it  was  decided  in  the  negative.     Koes  18,  ayes  11. 

Mr.  Ryan.  At  the  time  of  that  interview  with  you  and  judge  Hubbell,  were 
you  and  your  wife  living  apart  ?     A.  Yes,  sir. 

Q.  How  long  had  you  been  so  living? 

A.  I  cannot  say.  It  must  have  been  some  two  or  three  weeks — p^haps  more. 

Q.  Was  that  conversation  before  your  wife  filed  a  petition  for  divorce  ? 

A.  Yes,  sir — before  any  thing  I  knew  of  her  filing  one. 

Q.  Was  it  before  Oct  Slsf,  1849  ?     A.  I  cannot  state  any  date  so  long  ago. 

Q.  How  long  was  it  after  these  affidavits  were  sworn  to  ? 

A.  The  papers  were  sworn  to  in  September,  and  this  was  before  Judge  Hub- 
bell came  out  to  the  fall  term.  Judge  Hubbell  was  not  here  when  they  were 
taken. 

Q.  Was  it  during  the  fall  term,  that  you  had  that  conversation  with  Judge 
Hubbell  ? 

A.  I  think  so.   I  believe  it  was  when  he  was  here  attending  Court 

Q.  Did  you  put  in  a  defence  of  any  kind  to  the  divorce  suit. 

A  No,  sir,  I  requested  one  of  my  attorneys  to  be  present,  and  told  him  I 
31 
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ahould  not  object  to  any  thing,  unless  it  was  somethiqg  agwnst  mj  charaeter, 
'faSftl»^r' than  Wu  in  the  papers. 

CroH  JExanuncUion. — Q.  Were  you  not  tnainly  interested  in  the  si^^^^eet  of 
aKmony,  in  the  oonTersation  with  Judge  Hubbell. 

A.  That  WAS  one  thing  I  conversed  about  with  Judge  Hubbel). 

Judg^  HuBBSLL.  No,  sir,  no,  sir!  You  must  think  before  you  tertify  to 
any  thing  so  long  gone  by.  Did  you  not  attend  to  the  case  and  follow  it  up 
closely  till  that  was  arranged  ? 

A.  There  was  a  good  deal  said  about  what  I  was  to  pay. 

Q.  Was  not  that  a  matter  between  you  and  your  counsel,  and  her  counsel  f 

A.  It  was  settled  between  the  counsel.  Judge  Hubbell  mentioned,  wliat  he 
would  do  if  it  was  left  te  him :  L  ut  it  was  not  lefl  to  him.     It  was  mentioDed 

If  ,1 

in  the  interview. 

Q.  Before  the  bill  was  filed  ?    A.  Yes,  sir. 

Q.  What  did  you  mean  by  asking  the  Judge  if  you  would  be  equally  at 
liberty  with  your  wife? 

A.  I  knew  that  in  some  States  the  party  the  divorce  was  against  co^ld  not 
xnkrry  again. 

Q.  Yon  were  looking  to  the  main  chance.    A.  Tes,  sir. 

Q.  Did  yptt  marry,  soon  after. 

A.  The  decree  was  granted  in  December,  and  I  was  ma.rried  the  next  M^y. 

Mr.  Ryan.  At  what  amount  did  the  Judge  say  he  should  fix  the  alimony, 
if  it  were  left  to  him  ? 

A.  He  said  he  should  put  it  at  two  or  three  hundred  dollars,  or  spm^jirhere 
in  that  neighborhood. 

Mr.  Arnold.  At  this  interview  then  that  you  had  the  first  time  with  ^adge 
Hubbell,  at  the  '*  States,**  and  before  Mrs.  Wyman  applied  for  a  divorce,  you 
say  that  the  Judge  told  you  distinctly  what  he  should  do  if  the  matter  of  ali- 
inOny  were  left  to  him  ?     A  I  do. 

Q.  Who  introduced  the  subject  of  alimony  ?    A.  I  do  not  remember. 

Q.  Did  he  not  go  through  the  whole  case,  and  tell  you  all  aboiit  }t^  and 
describe  to  you  all  the  orders  he  should  make  ? 

A.  I  do  not  know  that  he  did. 

Q.  What  did  you  say,  when  he  said  he  should  fix  the  alimony  at  two  or 
three  hundred  dollars? 

A.  I  told  him  it  was  more  than  I  ought  to  pay,  and  I  objected  to  it 

Q.  What  bargain  did  you  and  the  Judge  make  ? 

A.  We  did  not  make  any  bargain  at  all. 

Q.  How  much  were  you  worth  at  that  time.^ 

A.  Well,  that  is  more  than  I  can  say. 

Q.  Well,  can  you  not  give  as  good  aguess  at  it  as  you  have  at  some  other 
things  ?     A.  I  cannot  say. 

Q.  How  much  was  it  settled  that  you  were  to  pay  ? 

A.  The  bargain  was  made  that  I  was  to  give  $100  and  pay  the  costs.  There 
was  no  alimony  put  in  the  decree. 

Q.  Weil,  you  have  an  idea  of  about  how  much  yon  were  worth  at  that  tiiQe. 
How  much  was  it! 

Well)  from  $6,000  to  t9,000,  if  I  could  get  what  was  owing  to  me. 

The  Court  adjourned  till  next  morning  at  9  o'clock. 
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SEVENTEENTH  DAY. 

Satttrdat,  June  25« 

M0RHI170    SBBSION. 

Mr.  Wtmak  resamed  the  Btand. 

Mr.  Ekowlton.  It  your  menaory  very  distinct  in  relation  to  the  oonyerM- 
tion  jon  Bpeek  of  with  Judge  Hubbell  f    A.  It  is  quite  distinct  ' 

Q.  You  say  you  conversed  with  him  in  relation  to  the  subject  natter  of  the 
sffidavits  which  yon  bad  previously  gotten  up  and  handed  to  Mr.  Oatlin  t 

A.  It  was  in  reference  to  the  tffldavits,  and  upon  the  subject  of  getting  a 
divorce. 

Q.  Do  you  recollect  of  stating  yourself,  what  those  afSdavits  contained! 

A.  I  do  not  reelect  of  stating  the  facts  they  contained. 

Q.  Do  you  recollect  of  Judge  HubbeH's  going  on  and  telling  you  what  they 
eontaicedf 

A.  I  do  not  recollect  of  his  telling  all  they  contained. 

Q.  Did  he  tell  you  any  thing? 

A.  He  said  those  affidavits  did  not  contain  any  offence  for  which  he  could 
grant  a  divorce. 

Q.  Was  there  any  thing  more  that  hetold  you  ? 

A.  There  was  more  conversation.  I  do  not  remember  what.  I  cannot  point 
out  any  thing  distinct  besides  that 

Q.  H«l  your  wife  filed  a  petition  for  a  divorce  before  that  conversation  t 

A.  Not  that  I  know  of.    I  had  not  heard  any  thing  of  it 

Q.  Did  Judge  Hubbell  state  to  you  that  he  had  heard  that  she  was  about 
to  Upply  for  a  divorce,  and  that  you  had  treated  her  cruelly  I 

A*  1  do  not  recollect  any  such  conversation. 

Q.  If  he  had,  would  you  be  as  iikely  to  remember  that  as  any  other  conyer* 
astion  that  transpired  f 

A.  I  do  not  know  but  I  should. 

Q.  Well,  sir,  an  intimation  to  you  that  you  had  abused  your  wife,  would  not 
be  as  likely  to  make  an  iropreasion  on  your  mind  as  some  other  subject  matter  t 

A.  I  should  suppose  I  would  be  as  likely  to  remember  it 

Q.  Do  you  recollect  of  telling  Judge  Hubbell  that  your  wife  had  made 
complaints  that  you  had  abused  her,  and  neglected  her? 

A.  I  do  not  recollect  that  I  did. 

Q.  Do  you  recollect  of  your  stating  to  Judge  Hubbell  that  she  was  about  to 
apply  for  a  divorce  9 

A.  No,  sir;  nothing  of  that  description. 

Q.  Will  you  undertake  to  reconcile,  before  this  Court,  the  statement  you 
now  make,  with  the  statement  you  made  yesterday,  that  if  she  conkl  prove  this 
abuse  and  neglect  as  a  ground  of  divorce,  she  could  get  a  divorce,  and  that 
would  answer  your  purpose/ 

A.  Yes,  sir,  that  was  stated. 

Q.  Did  you  have  any  conversation  with  your  counsel,  Mr.  Catlin,  previous 
to  your  interview  with  Judge  Hubbell,  in  relation  to  this  matter  of  divorce? 

A.  Yee^sir;  I  had. 
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Q.  Did  jou  talk  orer  the  grounds  upop  which  you  supposed  you  could  get 
a  divorce/ 

A.  Yes,  sir.  These  affidarita  were  mentioned,  and  we  talked  over  their  con- 
tents. 

Q.  How  long  previous  to  the  divorce?     A.  I  cannot  say. 

Q.  Is  your  recollection  as  good  upon  that  subject,  as  upon  the  conversation 
yon  held  with  Judge  Hubbell  ? 

A.  I  donH  know  any  ditlerenee,  I  talked  with  Mr.  Catliri,  and  also  with  Mr. 
HttbhelL 

Q.  Yes,  but  that  is  not  the  thing  I  am  enquiring  about.  I  want  you  to  state 
how  long  before/ 

A.  I  say  I  cannot  tell  how  long. 

Q,  Then  I  ask  you  if  your  recollection  is  as  distinct  about  that,  as  about 
your  conversation  with  Judge  Hubbell,  and  you  think  it  is ;  now,  if  it  is,  will  you 
tell  us  how  long  it  was  ?     A.  I  cannot  tell. 

Q.  Did  you  have  more  than  one  conversation  with  Judge  Hubbell? 

Ar  I  don't  recollect  that  I  ever  did. 

Q.  How  long  was  that  conversation  ? 

A.  It  might  have  been  half  an  hour,  and  might  more. 

Q.  Was  it  over  five  minutes  ?     A.  It  was. 

Q.  Can  you  tell  whether  it  was  more  than  ten  minutes  ? 

A.  I  should  think  it  was  more  than  ten  minutes. 

Q.  Was  it  a  short  interval  or  a  long  one  ?     A.  Well,  it  was  not  very  long. 

Q.  You  say  you  went  to  Judge  Hubbeil's  room.^     A.  Yes,  sir. 

Q,  He  was  not  in  Court,  then  ?     A.  No,  sir. 
'  Q.  Who  commenced  the  conversation  ?     A.  I  think  I  did. 

Q.  Don't  you  recollect  that  you  went  there,  and  commenced  complaining  in 
relation  to  the  conduct  of  your  wife,  and  then  commenced  telling  over  the 
grounds  you  relied  apon  for  a  divorce,  and  named  some  affidavits  ? 

A.  I  recollect  talking  about  the  affidavits.  I  don't  recollect  that  I  com- 
menced complaining  about  ray  wife,  or  of  Judge  Hubbell  complaining  of  her. 

Q.  How  was  it  then,  that  this  conversation  transpired  about  your  abusing 
her? 

A.  Judge  Hubbell  told  me  he  understood  that  that  was  my  conduct  He 
said  he  could  get  a  divorce  if  she  could  substantiate  the  evidence. 

Q.  Did  he  say  he  could  do  that  in  case  you  would  consent  ? 

A.  The  underatanding  was,  if  I  would  consent  ? 

Q.  I  did  not  ask  about  your  understanding.  The  question  is,  whether  you 
recollect  of  his  saying  so.    Whether  you  can  swear  now  that  he  did  state  so  ? 

A.  Well,  sir,  it  is  ray  impression  that  he  said  if  I  would  consent  to  it,  I  could 
get  a  divorce ;  but  I  am  not  positive. 

Q,  You  formed  the  conclusion  that  it  would  advance  the  matter  if  you  did 
consent  ?    A.  Yes,  sir. 

Q,  Living  with  that  woman  became  an  intolerable  burden  to  you,  did  it  not  i 

A.  I  did  not  want  to  live  with  her.  It  was  not  very  agreeable  la  the  family, 
I  assure  you. 

Q.  Will  you  state  to  the  Court  now,  whether  you  did  not  immediately 
after  having  had  that  interview  with  Judge  Hubbell,  go  off  and  publish  tkoM 
affidavits  in  hand-bills  and  distribute  them  through  this  country.^ 
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A.  I  don't  recollect  the  time  I  had  them  published.  There  were  tome 
printed  and  some  distributed. 

Q.  Was  that  done  by  jour  request  ?    A.  Yes,  sir.   I  got  them  printed. 

Q.  Who  distributed  them  f 

A.  I  d«»  not  know  of  anj  one  except  what  I  distributed  mjself.  I  might 
hare  given  some  to  my  friends,  because  I  thought  I  ought  to  do  something  to 
show  my  friends  I  was  not  altogether  to  blame. 

Q.  Was  that  aAer  the  divorce  that  you  bad  them  printed  ? 

A.  I  think  they  were  printed  after,  but  I  cannot  say. 

Q.  I  understand  you  that  at  the  time  you  had  this  interview,  you  and  your 
then  wife  did  not  live  together  ? 

A.  We  did  not  We  had  been  separated  something  in  the  neighborhood 
of  three  weeks. 

Q,  Did  you  and  that  woman  ever  get  upon  friendly  terms  afterwards  ? 

A.  I  think  I  never  spoke  to  her  afterwards. 

Q.  After  that,  then,  you  did  not  have  an  arrangement  with  her  about  get- 
tiog  this  divorce  ? 

A.  The  arrangement  was  made  with  her  friends. 

Q.  I  ask  you  this  simple  question — whi^ther  after  you  had  this  interview  with 
Judge  Hubbeli,  you  did  make  arrangements  with  the  friends  of  your  then  wifo 
that  you  should  have  a  divorce  ? 

A.  I  did  not  do  it  personally.  I  did  it  through  counsel.  I  think  there  was 
luch  an  arrangement  made. 

Q.  Do  you  recollect  whether  you  directed  them  to  do  so  f 

A.  I  cannot  say  what  direction  I  made,  but  I  know  it  was  fetched  about  It 
is  so  long  ago  I  can't  possibly  say  what  arrangements  were  made.  It  was 
after  I  had  an  interview  with  Judge  Hubbell. 

Q,  Do  you  recollect  of  having  your  counsel,  Mr.  Abbot,  go  and  cross-eza- 
nine  the  witnesses?    A.  Yea,  sir. 

Q.  Do  you  recollect  giving  him  any  directions  to  object  to  a  particular  spe- 
cies of  evidence  if  it  was  offered  ? 

A.  I  think  it  is  likely  I  said  this :  I  would  not  like  to  object  to  any  thing 
they  would  lay  down,  unless  they  went  beyond  what  I  had  heard. 

Q.  Except  what  was  in  the  bill  you  mean  I 

A.  There  was  no  bill.    I  had  seen  no  bill  then. 

Q.  What  do  you  understand  by  the  word  hill  here  ? 

A.  You  mentioned  the  bill  first,  yourself  Mr.  Knowhon. 

Q.  What  do  you  mean  by  that — that  there  was  no  bill  f 

A.  I  understood  there  was  an  order,  authorizing  the  taking  of  testimony;  I 
don't  of  any  thing  el^e. 

Q.  Did  you  understand  that  that  order  contained  any  thing  about  a  certain 
kind  of  testimony  ? 

A.  No,  sir;  I  told  you  that  Judge  Hubbell  told  me,  that  he  had  learned  by 
her  or  her  friends,  that  they  could  prove  those  things  alleged  against  me;  and 
he  said  if  they  could  it  could  be  granted  on  those  grounds,  I  might  hare  seen 
some  other  grounds. 

Q.  Now  recollect  and  see  if  you  did  not  hear  of  the  charges  preferred  Against 
joa  from  other  individuals  besides  Judge  Hubbell  ? 

A.  I  think  very  likely  I  had  heard  rumors  of  what  they  said. 
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Q.  Do  you  recollect  that  your  couosel  ever  told  you  the  subitanoe  of  the 
charges  igaiost  you  ?     A.  He  might  or  he  might  not/ 

Q.  But  from  the  flying  reports,  you  directed  your  ooaosel  to  go  and  if  ihey 
did  not  attempt  to  prove  any  thing  beyond  that,  to  let  them  go;  but  if  they 
went  beyond  that,  to  object? 

A.  I  do  not  positively  recollect  what  I  did  direct  ab«ut  objecting.  I  know 
I  told  him  I  would  not  object  to  any  of  those  things  they  had  fetched  up. 
I  don't  recollect  of  telling  him  to  object  against  any  particular  testimony. 

Q.  Were  Catlin  &  Abbott  partnen  then  I 

A.  I  think  they  were.  I  don't  recollect  whether  they  gave  me  any  informa* 
tion  before  I  went  to  talk  with  Judge  Hubbell. 

Q.  Do  you  recollect  how  you  got  possession  of  those  affidavits  after  you 
handed  them  to  Mr.  Catlin  f 

A.  I  wish  to  be  qualified  on  that  statement.  I  wish  to  state  that  I  showed 
the  afSUavits  to  Mr.  Catlin.  It  is  possible  that  I  did  not  leave  them  with  him, 
but  it  IS  my  impression  I  did. 

Q.  Do  you  recoUect  of  his  ever  handing  them  back  again  f    A.  No,  sir. 

Q.  Nor  of  Mr.  Abbot's  doing  ill     A.  No,  sir. 

Q.  I  asked  you  yesterday  if  you  could  testify  that  you  showed  them  to 
Judge  Hubbelf? 

A.  No,,  air,  I  cannot  state  that;  it  was  my  impression  I  had  them  with  me; 
but  I  cannot  say  whether  I  did  or  not. 

Q.  Were  you  before  the  Committee  last  winter  9 

A.  Ye9,  sir,  I  was  before  them  onoe.  I  should  have  been  understood  there^ 
that  I  had  seen  Mr.  Catlin  and  showed  him  the  affidavits;  but  I  was  not  poei- 
tive  whether  I  left  them  with  him. 

Q  Now,  did  your  counsel,  yourself,  or  any  one  under  your  direction,  make 
any  other  arrangement  about  that  divorce  matter,  with  the  exception  that  you 
should  pay  alimony — ^any  arrangement  made  with  your  wife,  her  friends  or 
attorneys,  with  the  exception  of  alimony  in  case  a  divorce  was  granted  I 

A.  I  do  not  know  what  arrangement  was  made.  My  counsel,  Mr.  Abbott^ 
went  to  hear  the .  testimony. 

Mr.  Kkowlton.  Well,  that  don't  answer  the  question. 

A.  There  must  have  been  some  other  arrangement  besides  the  alimony  or  it 
could  not  have  gone  on. 

Q.  Well,  that  is  reasoning  upon  the  subject.  We  propose  to  reason  upon  tfie 
matter  after  we  get  the  facta.  Do  you  know  of  any  other  matter  of  arrangement 
thanthatf 

A.  I  cannot  reeoUect  exactly  that  there  waa  any  other  arrangement 

Q.  You  don*t  recollect  about  the  alimony  even  f 

A.  Yea,  sir,  I  recollect  about  that 

Q.  Do  you  recolieet  any  other  arrangement? 

A.  I  don't  recollect  any  particulars  about  any  other  arrangement 

Q«  Do  yon  recollect  any  generals?   . 

A.  As  I  said  before,  there  waa  an  arrangement  between  my  eounael,  and  her 
friends,,  to  bring  about  this^iffair.  • 

Q.  Was  it  made  by  your  counsel  ?    A.  I  don't  know. 

Q.  Was  it  made.by  ypocself  t  ...  .  *.  . 

A.  No.  I  said  it  was  made  by  mutual  frienda.  It  waa  done— I  can*t  raoolket 
)w  it  was  fetched  around. 
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Q..  Did  jou  direct  aoybodj  elM  except  your  counsel  ? 

A.  Yes,  I  directed  Mr.  Seymour.    I  don't  recollect  anybody  else. 

Q,  You  do  not  recollect  whether  it  was  Catlin,  Abbott  or  Seymour,  who  made 
the  arrangement  ? 

A.  I  d<m\  know  about  the  arrangisment. 

(^  You  don't  know  which  of  the  three  individuals  made  the  arrangement ! 

A.  I  do  not 

Q.  Was  anybody  else  employed  to  make  the  arrangement  ? 

A.  I  cannot  say  who  was  employed,  more  than  my  counsel,  or  any  thing 
about  it 

Q.  You  cannot  say  which  of  these  three  individuals  ? 

A.  I  do  not  recollect  what  the  particulars  of  the  arrangement  were. 

Q.  That  is  another  thing.  I  a«ked  you  which  of  the  three  made  the  arrange- 
ment?    A.  I  do  not  know.    I  cannot  recollect  now. 

Q.  Well,  if  you  do  not  recollect  that,  how  do  you  know  an  arrangement  was 
made  1    A.  Well,  I  don't  know. 

Q.  It  amounts  t«  this,  then,  that  you  know  a  divorce  was  granted,  and  you 
paid  a  hundred  dollars  as  alimony — that  is  about  all  you  know  about  that  whole 
affiiir  f     A.  YeS|  I  know  they  took  testimony. 

Q.  Well,  then,  those  three  facts  are  all  you  know  about  the  arrangement? 

A.  I  cannot  tell  the  particulars. 

Q.  Weill  do  you  remember  any  thing  in  general  more  than  that 

A.  I  cannot  recollect  any  thing  more. 

Q.'  Do  you  recollect  the  arrangement  about  the  amount  you  were  to  pay  ae 
alimony — do  you  remember  that  an  arrangement  had  been  made  by  your 
oouneel  that  a  divorce  should  be  granted,  and  the  amount  you  were  to  pay  ? 

A.  I  do  not  recollect  as  there  was. 

Albert  C.  Ingham  called,  sworn,  and  examined  to  the  same  article  and  spe- 
cification. 

Witness.    I  reside  in  Madison ;  I  know  Judge  Hubbell. 

Q.  Do  you  know  Mr.  Wyman,  the  last  witness,  and  his  late  wife/ 

A,  I  know  Mr.  Wyman,  and  have  seen  his  wife. 

Q.  Do  you  recollect  the  time  when  there  was  a  proceeding  between  them  for 
divorce! 

A.  I  recollect  of  being  informed  of  a  proceeding  for  divorce,  and  I  recollect 
the  time. 

Q.  Where  did  you  board  ?     A.  At  Mr.  Seymour's. 

Q.  Do  you  recollect  Mrs»  Wyman  being  at  Seymour's  house  in  the  fall  of 
1849? 

A.  I  recollect  it  was  at  some  time — the  time  of  the  year,  month  or  day,  I 
eannot  say. 

Q.  Was  it  about  the  time  a  divorce  proceeding  was  pending? 

A.  It  waa  either  before  or  after ;  but  sometime  in  that  neighborhood. 

Q.  Do  YOtt  recollect  of  any  gentleman  calling  on  Mn.  Wyman  in  the 
sveaiiig  w'nile  you  were  boarding  at  the  house  there  ?  ^ 

A.  There  was  a  gentleman  called  at  the  house,  and  I  understood  he  called 
to  tee  Hr^  Wyman.  I  did  not  see  him  go  into  the  h>om,  and  did  not  know 
^  he  did''^  of  my  own  knowledge. 

Q.  Do  you  know  how  late  that  gentleman  staid  in  the  house  ?   A.  I  do  not 
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Q    How  long  are  jou  able  to  state  that  he  stiid  ? 

A.  Until  recently  I  iupposed  that  he  fitaid  late;  but  I  have  been  assured — 

Mr.  Ryan.   No  matter  what  you  have  been  assured — what  is  your  memory  ? 

A.  My  memory  is,  that  he  staid  from  nine  till  eleven  o'clc  k ;  but  it  has  b^n 
shaken  very  much  by  what  I  hare  been  told  by  others.  I  still,  however,  reioaiii 
somewhat  of  that  belief. 

Q.  Did  you  have  any  conversation  with  Judge  Hubbell  on  the  subject  of  that 
interview  ? 

A.  I  have  bad  a  conversation  with  some  one,  but  whether  it  was  with  Judg^e 
Hubbell  or  others,  I  am  not  certain.  I  have  all  along  supposed  it  was  with 
Judge  Hubbell. 

Q.  Has  there  ndt  been  some  tampering  with  your  memory  ? 

A.  There  has  been  no  tampering  with  it.  It  is  my  impression  I  did  have  a 
conversation  with  Judge  Hubbell. 

Q.  Well,  what  took  place  at  that  conversation  ? 

Mr.  Kkowlton.  I  think  you  had  better  establish  the  fact,  that  he  did  have 
a  conversation  with  Judge  Hubbell  before  you  ask  what  took  place. 

Mr.  Ryan.    The  witness  does  state  that  that  is  his  impression. 

Mr.  Knowlton.  Well,  I  object  to  the  question,  until  you  establish  the  fact 
beyond  a  mere  impression,  that  be  did  have  a  conversation  with  Judge  Hubbell. 

Q.  Will  you  tell  us  then  whether  or  no  you  did  have  a  conversation  with 
Judge  Hubbell  ? 

A.  When  I  testified  before  the  committee,  I  stated  that  I  did  have  a  conver- 
sation with  Judge  Hubbell;  since  that  I  have  been  somewhat  shaken,  and  I  do 
not  positively  recollect. 

Q.  Do  you  recollect  what  you  supposed  took  place  in  that  conversation  ? 

A.  I  think  the  Judge  said  to  me  that  he  had  been  sent  for  to  come  down 
to  Seymonr^s,  and  inasmuch  as  there  were  a  number  of  malicious  men  seeking^ 
all  they  could  against  him,  it  would  be  well  enough  not  tosay  any  thing  about 
it. 

Q.  Did  he  state  for  what  puipose  he  called  there  ?    A.  I  cannot  say. 

Q.  In  that  conversation,  did  Judge  Hubbell  speak  to  you  of  Mrs  Wyman  ? 

A.  This  took  place  some  years  ago,  and  if  he  did,  it  has  passed  from  my 
mind.  I  cannot  recollect  any  thing  about  it  I  thought  of  it,  perhaps,  for  a 
day  or  two,  and  dismissed  it  from  my  mind. 

Q.  Did  you  testify  before  the  committee,  that  the  next  day,  after  yon  ob- 
served the  gentleman  there.  Judge  Hubbell  said  to  you  that  he  had  called  there 
at  Mr.  Seymour's  request,  and  as  he  had  a  good  many  enemies,  it  would  be  as 
well  not  to  say  any  thing  about  it! 

A.  If  I  did,  it  is  upon  the  record.  That  is  my  remembrance;  but  since  that 
time  I  have  had  occasion  to  look  over  the  matter  more  fully ;  have  talked  with 
other  witnesses  upon  the  subject,  and  have  been  led  to  doubt  the  correctness 
of  my  memory. 

Q.  Well,  is  what  you  said  then,  the  truth  now  ? 

A.  I  have  a  recollection  that  some  conversation  of  that  sort  took  place.  My 
memory  is  not  good  upon  the  point  at  all,  as  it  took  place  years  ago. 

Q.  Who  have  you  talked  (with  ? 

A.  I  have  talked  with  Mr.  Seymour,  with  Mr.  Atwood,  with  Jndg«  Hub- 
bell, and  with  divers  other  persons. 
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Orou*  HigaminatioTU'^Q,,  You  are  not  abl«  to  ftttt«»  you  say,  wh«i  Aat  in* 
t«rvi«w  took  place — whether  at  the  time,  or  before  th^  dlvoroe  prooeedingsi 

A.  Mp,  tif .    It  waa  not  in  th^  wiatar-<— that  is,  there  waa  no  snow, 

Q.  You  have  not  yet  told  ua  who  the  gentleman  was,  who  called  toeeftMcii 
Wyjnan  f    A*  I  supposed  it  was  Judge  Hubbell. 

Q.  Why  do  you  say  **  supposed  ?" 

A.  Because  I  have  a  vague  remembfanoe  that  it  was  him.  I  cannot  p oeitiriBly 
say  whether  I  had  that  conversation  with  him  or  with  somebody  else. 

^  At  the  time,  were  you  acquainted  peoMially  with  Judge  Hubbell  t 

A.  Yes,  sir. 

Q,  Then  you  certainly  ought  to  know  whether  you  recognized  him  ? 

A.  My  remembrance  is,  that  I  did  not  at  the  time  know  it  was  him.   It  wu 
a  mal^r  of  common  talk  in  the  house  that  he  was  there. 

Q.  Did  you  know,  of  your  own  knowledge,  who  it  was,  or  what  he.  waft 
there  for/    A.  No,  sir,  neither. 

Qi  Then  all  you  kno«f  of  what  he  was  there  for,  or  who  it  was,  you  know 
from  others  ?     A.  From  him  or  from  others. 

Q,  Why  do  you  say  that? 

A.  Because  I  do  not  say  positively,  that  I  did  not  ta}k  with  hivi*  My  memoiy 
is  shaken  on  that  point. 

Q»  Are  yon  confident  th^t  that  conversation  was  with  Judg#  Hubbell,  or 
Seymour,  or  Atwood  ? 

Ak  It  was  not  Atwood.  In  conversatioa  with  them  since,  they  deny  ever 
baring  any  such  conversation  with  me,  in  such  a  manner  that  my  remembrance 
is  very  much  shaken  about  it. 

Q.  Was  not  the  matter  a^  subject  of  conversation  the  following  morning  at 
breakfast,  and  may  you  not  have  got  your  impression  from  something  that  waa 
said  there? 

A.  Ihe  sabject  was  talked  over  there.  We  were  in  the  habit  of  talking  over 
matters  at  the  breakfast  table.  I  remember  rwy  distinctly  the  remarks  I  made 
myself.    I  am  confident  that  at  that  time  I  did  not  know  who  the  man  was. 

Q.  Was  it  there  that  you  learned  who  it  was? 

A  I  do  not'know  wh^er  I  was  told  then,  or  not ;  I  think  I  learned  it  that  day. 

Q.  Do  you  pretend  to  any  accuracy  of  memory  about  it  ? 

A.  No^  only  my  belief.  I  believe  he  was  tbeve,  and  saw  Mrs..Wyman.  That 
is  aU  I  know  about  it. 

Q.  How  did  you  hsppeo  to  testify  thai  Judge  Hubbell  remained  there  from 
nine  till  eleven  ? 

A*  I  waa  in  the  habit  of  going  to  bed  about  eleven,  and  I  know  he  had  aol 
gone  then. 

Qp  Ittwma  mere  gueeathen,  or  calculation  upon  your  habit? 

A.  Yes,  sir.    I  had  not  been  out  of  the  house  all  that  time. 

Q.  WJbat^woHldyottsny  if  it.  should  api>€piriuproof  that  helefliafiremin* 
ntss?    A,  I  undenlUind  Uiat  that  will  appear  in  proof. 

Q^  Did  Mr.  and  Mre.  Atwood  board  at  Se(jrnaour's  then  ?    A.  Ko^  sir* 

Q.  Do- you  knew  of  their  gfAng  up  and  coming  down  from.  Mra  Wyman'a 
roen^  that  ereBing  ? 

A  I  do  not  know ;  I  did  not- bear  ihem.  I  think  I  was  sitting  in  tho  pailof; 
when  Judge  Hubbell  caaw  in  and  went  up  ataia  with  Seymoar. 
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Q.  Did  jou  liear  Sejnour  go  up  and  come  down  irith:n  fire  or  ten  minntes  f 

A.  I  faare  no  remembrance  of  it. 

Q.  Do  you  know  any  thing  in  your  memory  wbich  authorises  you  to  awear 
fliat  you  knew  any  thing  that  took  place  that  night  f 

A.  Nothing  except  that  a  man  called.  It  it  my  impression  that  the  hour  was 
from  nine  till  eleven,  when  he  called. 

Q.  I  understood  you  to  say  that  he  staid  till  eleven  ? 

A.  He  called,  and  my  impression  is  that  he  had  not  gone  away  at  deven, 

Q.  Did  you  see  Mrs.  Wyman  that  evening  at  all  ?    A.  No,  sir. 

Q.  Who  was  with  you  in  the  parlor  f 

A.  Mr.  Seymour.  My  impression  is,  that  he  went  up  stairs,  with  the  gentleman. 

Q.  A  greater  portion  of  the  time  you  were  alone  in  the  parlor! 

A.  I  do  not  remember  any  one  being  there;  I  think  there  was  no  one 
there.    I  think  I  was  engaged  in  reading  at  the  time. 

Q.  Who  were  at  breakfast  the  next  rooming? 

A.  Mr.  and  Mrs.  Seymour,  his  sister,  his  children,  Dr.  Favill,  and  I  think 
Mr.  Burdick  was  boarding'  there  at  the  time. 

Q.  Was  Mrs.  Wyman  at  the  breakfast  table  f 

A.  I  do  not  think  she  was.    She  was  sick  in  bed,  I  understood,  at  the  time. 

O.  Had  she  been  sick  some  days  ? 

A.  She  came  there  in  a  high  state  of  excitement.  I  saw  her  when  she  came. 

Q.  Did  she  soon  take  to  her  bed  f 

A.  Yes;  perhaps  the  same  day,  or  the  next  day.  I  did  not  see  her  about 
the  house  much. 

Q.  Did  you  see  her  about  the  house  at  all  up  to  the  time  you  had  that 
talk  at  the  breakfast  table,  or  had  she  not,  during  lUl  that  time,  been  confined 
to  her  room  I 

A.  I  think  she  was  confined  to  her  room. 

Q.  You  do  not  know  who  was  in  when  you  supposed  Mrs.  Wyman  was 
nek,  besides  Judge  Hubbell.    A.  No,  sir. 

Q.  You  do  not  know  then,  whether  the  interview  was  private,  indecent,  or 
otherwise !    A.  I  do  not  know. 

Mr.  Ryak.  How  long  after  the  gentleman  came  there,  that  night,  did  you  sit 

up.! 

A.  My  remembrance  is,  that  I  sat  up  quite  a  while;  that  I  sat  up  till  I  was 
sleepy.    I  sat  up  expressly  to  see  who  it  was. 

Q.  Do  you  recollect  having  your  attention  called  to  it  by  Mr.  Seymour! 

A^  I  think  I  introduced  the  subject  myself  at  the  breakfast  table. 

Mr.  Rtak.  Vo^  but  that  night.  Do  you  recollect  that  Mr.  Seymour  called 
your  attention  to  that  visit,  on  his  part,  that  night.     A.  Yes,  sir. 

Q.  And  yon  state  that  you  sat  up  late  for  the  purpose  of  seeing  who  the  man 

waa! 

A.  I  sat  up  till  I  was  sleepy.    I  do  not  know  whether  it  was  late  or  early. 

Q.  You  have  statied  that  your  impression  'is  that  you  have  had  such  a  con- 
Tenatibn  both  with  Judge  Hubbell  and  Seymour.  They  have  both  denied  that, 
and  that  has  shaken  your  memory.  Will  yett  now  try  to  put  out  of  jour 
mild,  utterly,  all  conversation  with  them,  and  tell  this  Court  what  is  your  re> 
collection  of  having  such  a  conversation  with  Judge  Hubbell ! 

Witness.  And  aaidt  from  my  own  farther  recollection. 
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Mr.  Rtan.  No^  iir;  but  aride  from  all  that  has  been  said  to  yon  upon  the 
aabjeet,  and  testify  now  your  real  memorj. 

A.  I  have  testified  without  meaning  to  be  biassed  by  what  thej  said, 

Mr.  Rtav.    That  is  not  the  answer. 

A.  I  have  stated  that  I  had  that  belief. — lULy  impression  le^  and  was^  that  I 
bad  such  a  conversation. 

Q.  What  is  your  impression  oi  belief  shaken  by  f 

A.  By  the  testimony  of  others,  and  my  own  recollection  somewhat 

Q.  Patting  out  of  your  mind  now  all  that  has  been  said  U>  you  by  Mr. 
Seymour,  Jadge  Uubbell,  er  any  body  else — setting  that  all  aside,  can  you 
recollect  the  conversation  as  you  have  stated ! 

A.  Aside  from  farther  light  on  the  subject,  I  should  say  I  had  a  conversa- 
tion with  Judge  Hubbell. 

Q.  After  that  evening  when  the  gentleman  called  there,  whom  you  supposed 
to  be  Judge  Hubbell,  was  your  attention  called  to  that  interview  by  any  act  or 
conversation  on  the  part  of  Mrs.  Seymour  ? 

A.  I  have  talked  with  her  since  ihat  I  think  Mrs.  Seymour  did  converse 
about  it  the  next  day. 

Mr.  Rtav.    I  did  not  ask  you  that 

"Witness.   Then  I  did  not  understand  the  question. 

(Question  repeated.) 

A.  I  cannot  say  that  the  conversation  was  called  up  by  any  conduct  or  con- 
Tenation  on  her  part  expressly.  ^ 

Q.  Was  your  attention  called  to  the  peculiarity  of  that  interview  by  any 
conduct  or  conversation  on  the  part  of  Mrs.  Seymour  ? 

Mr.  KwowLTON.    To  the  pecuHarity,  this  question  is. 

Witness.   I  do  not  think  it  was. 

Mr.  Arnold.  You  say  you  sat  up  in  the  parlor  on  that  evening,  with  ft 
view  to  see  who  it  was  that  called.   What  did  you  want  to  see  who  it  was  for  ? 

A.  Curiosity.  Perhaps  I  might  give  another  answer — we  had  been  in  the 
habit  of  sparring  a  great  deal  at  the  table,  for  fun,  and  this,  I  thought,  might 
make  a  good  subject 

Q.  You  had  quite  a  contest,  then,  between  curiesity  and  your  desire  to  sleep  I 

A.  Tes,  sir. 

Q.  And  bleep  got  the  better  of  you.    Did  you  dream  of  it   A.  I  did  not 

Q.  And  the  next  morning  you  brought  on  the  ^sparring,''     A.  Yes,  sir. 

Q.  That  annoyed  Seymour,  and  he  wished  you  to  say  nothing  about  it? 

A.  Yes,  sir. 

Q.  May  not  your  curiosity,  which  was  lively,  have  kept  you  up  later  than 
eleven,  so  that  you  might  testify  that  Judge  Hubbell  staid  till  past  midnight? 

A.  I  do  not  think  that  I  should  have  suffered  my  cnrioiaty  to  have  discom- 
moded me  a  great  deal. 

Q.  Were  you  on  the  watch  ?    A.  I  do  not  know  that  I  was. 

Q.  Could  not  that  person  have  come  down  within  five  or  ten  minutes,  and 
you  not  have  known  it  f    A.  Possibly  he  might 

Mr.  KvowLTov.  You  stated  that  from  the  fact  that  you  saw  an  individnai 
go  np,  TOtt  judge  from  your  ordinary  habits  that  he  did  not  come  down  till  a 
certain  hour.  Do  you  mean  to  say  tiiat  you  sat  up  to  see  who  it  was,  firom 
an  ordinary  habit  of  watdbiing  f 
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Ai  Ho,  iir,  I  did  aot  metn  to  my  imy  such  Mnff. 

Mr.  kvowLTON.    That  is  all  that  I  wanted  to  know.    I  did  aot  wani  y^m 
placed  in  a  bad  poditioa  before  thb  Court    Mr.  Ryan,  do  you  want  any  tUng 
moro  of  the  witness  ? 
.  Mi^«  Btav.   1  can't  aay  that  I  do. 

Jaubs  Knebland  called^  sworn,  and  examined  bo  speci&catioii  two  of  artialit 
ten ;  specifications  one  and  thirteen  of  artiole  elev«a. 

Witnefei.    I  res^da^  in  Milwaukee^ 

Q.  Are  yov  one  of  the  board  of  directors'  of  the  Milwaukee  and  MiBBiasippi 
Mailroad  Oompaoy  ?    A.  I  am. 

H.  Do  jou  recollect  an  action  tried  in  the  cirewt  oourt  of  Milwaukee  oovBtyi. 
of  Gecirge  Ttentledge  vs.  the  Milwaukee  and  Mismasippi  Railroad  Company  f 

A.  I  understand  there  was  such  a  case.   I  was  not  present  during  the  truri* 

%  Do  you  recoUeet  having  a  conversation  with  Judge  Hubbell  in  relation 
t»  ikm  vterdiet  of  the  jury  in  that  case? 

A.  I  do  recollect  of  having  a  conversation  with  bim  on  that  subject 

Q.  Will  you  state  when  it  was! 

A.  It  was  at  the  trial.  My  impression  is  it  was  on  the  evenitig  of  the  day  <(f 
the  tri^l,  but  it  might  have  been  the  evening  fdiowing.  It  was  either  the  sMne 
evening  or  the  next  evening. 

Q.  Will  you  now  state  what  that  conversation  was? 

A.  I  do  not  know  tbat  I  can  state  the  precise  language,  but  in  substance 
I  think  I  can.  I  believe  I  called  on  Judge  Hubbell  on  some  busioaai^  Md* 
when  that  was  over  I  thmk  I  introduced  the  subject,  and  asked  him  if  the 
Trentledge  suit  was  disposed  of.  He  said  it  was,  and  told  me  what  the  ver<* 
diet  was.  I  remarked  to  him^-^<  that  is  too  much,"  I  think,  or  something  to 
that  effect  I  think  he  assented  to  my  remark,  and  said  an  application  bad  been 
iftade  to  him,  or  was  ibontto  be  made,  f<ff  a  new  trial;  or  that  he  had  gmdled 
aitew  trial;  I  do  not  recollect  which. 

Q.  Did  he  state  whether  he  should  set  aside  the  verdict? 

A.  I  do  not  remember  ^vhethfer  he  did  or  not,  my  impreBsion  ia,  that  he  Boid 
he  had  been  applied  to  for  a  new  trial,  and  that  he  should  grant  a  new  trial;  I 
4o  not  know  that  that  was  the  luiguage. 

Q.  Do  you  recollect  of  having  a  conversation  with  Judge  Hubbell  in  the  U.  S. 
Hdtel,  about  the  month  of  August,  1861,  in  relation  to  the  Milwaitbee  end 
MissiSBippi  RoilroAd  company,  or  any  of  its  doings — or  I  will  a»ke  theqUestiDa 
a  little  more  definite" — in  regard  to  an  application  for  an  mjunction  made^  or 
about  to  be  made,  against  the  railroad  company  ? 

A.  I  have  had  various  conversations  with  Judge  Hubbell  in  rdaiioa  to  ml- 
rold  matteie-^itt  relation  to  procuring  right  of  way  moie  particulariy. 

Q.  Do  you  recoUeet  somewhere  about  the  mocith  of  August  1S51,  Judge 
Hubbell  remarking  to  you  that  your  railroad  company  was  in  trouble  ngJMifcf 

A.  I  think  I  da 

^  WUl  yeu  state  that  conversatioii  to  the  Oooft? 

A.  There  is  one  occasion  I  have  in  mj  mind  BoW,  where  an  applioatioa  wbb 
nMfe  4»i '  coesniisiiolieA  were  appointed  to  eppraise  damages,  l^ey  Mf ralM 
UHiitt  iH  ^M  e«e  at  four  hundred  doliaiB  on  the  r%ht  of  wfty,  ftom  wbicb  ihe 
^mp^  tiioli  en  i^peel.  Thii  was  in  Waukwha  cevotyi.  I  think  the  naB^a 
nBme  was  Hyde— uough  I  am  not  certain  as  to  the  mbm.   We  Went  en^  let 


27T 

dwm  Ilk  finoes,  and  comoMoed  work.  Tills  man  felt  verj  much  Bggtkmi 
about  it,  And  made  an  applieatioa  for  an  injunction,  through  Mr.  Day,  aa  al- 
toniey.  He  was  roiof  on  to  eet  out  an  injunatien  afj^inst  the  oompaaj.  In 
thk  eaaa  I  aaw  Judffe  Huhfce)^  either  at  the  U.  S.  Hotel  or  in  the  street,  and  I 
don't  know  which.  I  do  not  rememher  who  introduced  the  suli^t.  I  think  lie 
said  an  i^licatioo  had  been  made  for  an  injunction  in  that  case.  I  remarked 
t0  himh->"of  eourM  you  won't  grant  it  without  giving  the  comfMuiy  «  heanagk" 
^  Well,  I  don't  know,"  he  said,  ^  your  company  is  giving  the  court  a  great  deal 
of  trouble,  and  yourselves  a  great  deal  of  expense.  You  know  I  adviaed  joa 
to  settle  the  right  el  way  before  commencing  operations."-^ Whi<^  in  fad  he 
did.  He  chaiqged  me  particularly  upon  that  pointy  saying—**  You  mnst  aeeure 
the  right  of  way  before  you  break  ground,  or  you  will  have  trouble."  In  thin 
case  M  remarked—**  You  had  better  secure  your  right  of  way  and  settle  it" 
Q.  Did  you  make  any  remark  about  his  granting  or  not  granting  the  injun^ 

tion? 

A.  Nothing  further  than  I  have  said — **  of  course  you  won't  grant  it  witlieni 
giving  tiie  eompany  a  hearing. 

RoMAKao  B.  RicB  was  called,  sworn  and  examined  to  article  two,  specifieatiea 
three. 

Q.  Did  yon  ever  purohte  lot  one,  hloek  sixty  five,  in  Milwankee. 

A.  Yes,  sir. 

Q.  Whe  did  you  make  the  bargain  with  to  purchase  it 

A.  I  purchaseid  it  from  four  different  persons — Levi  Hubbell,  Heavy  P.  Hub- 
bell,  J.  O.  Humble  and  Jane  Humble  his  wife. 

Q.  Who  did  you  pay  the  conaideratipn  of  that  purchase  to  f 

A.  I  gave  part  of  the  money  to  Henry  P.  Hubbell,  and  pavt  of  it  to  Levi 
Hubbell. 

Q.  How  much  was  the  whole  oonsideration  you  were  to  pay  them  f 

A.  Thirteen  hundred  and  fiAy  dollars. 

Q.  How  much  did  you  pay  to  each  of  them  f 

A.  I  could  not  say  without  looking  at  the  papers.  I  have  a  note  here  of 
ihrse  hundred  and  fifty  dollars,  which  I  paid  to  Levi  Hubbell.  That  is  a  note 
which  I  gave  in  part  payment  of  the  thirieenn  hundred  and  fifty  dollars,  and 
hare  paid  it. 

Q.  Whose  hand  writing  is  the  body  of  that  note  in  ? 

A.  I  think  it  is  Henry  P.  Hubbell's. 

Q.  How  did  you  pay  the  balance  of  the  thirteen  hundred  and  fifty  doDais^f 

A.  I  gave  a  certificate  of  deposite  for  something  over  nine  hundred  dollars 
and  the  balance  in  cash ;  both  to  Henry  P.  Hubbell.  I  took  the  deed  from 
Lsivi  Hubbell  and  Henry  P.  Hubbell.   (Witness  here  produced  the  deed.) 

Q.  Will  you  state  what  conversation  took  place  between  you  and  Jodgie 
Hobbell  and  Henry  P.  Hubbell  in  regard  to  a  warranty  of  the  title  which  yoQ 
were  so  purchasing  ? 

A.  I  had  several  conversations  with  them,  but  I  cannot  state  the  exact  laa- 
gaage  of  any  of  them.  Henry  P.  Hubbell  refused  to  give  me  a  warrantee,  and 
referred  me,  I  think,  to  the  Judge ;  and  it  was  agreed  upon  that  he  should  be 
a  party  in  the  deed  and  give  a  warrantee. 

Q.  Why  did  Henry  P.  Hubbell  refuse  to  give  a  warrantee  f 

A.  I  think  he  stated  that  he  waanot  entirely  interested.  Theeffeet,  as  I  ua- 
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dentood  it,  was,  that  the  Jadge^a  Utereat  waa  moie  than  his,  and  ha  did  not 
with  to  give  a  warrantee. 

Q.  To  whom  did  you  pay  this  note  of  three  hundred  and  fifty  dolkn? 

A.  I  think  I  paid  a  hundred  and  fifteen  of  it  to  Judge  Hubbell  and  Um 
balance  to  Henry  P. 

Q.  Waa  Henry  at  that  time  in  the  office  of  Judge  Hubbell  in  Milwaukee? 

A.  They  seemed  to  have  two  different  officea-^one  in  the  front  and  anothw 
in  the  rear. 

Q.  Were  they  the  same  suit  of  offioea— one  opening  into  the  other? 

A*  I  think  not;  there  waa  a  hall  running  between  them«  That  waa  in  the 
U.  8.  Hotel,  and  the  office  over  Wall's  store,  waa  the  one  occupied  by  Henry  P. 
Hobbell. 

Judge  Hubbell.  I  thought  you  understood  that  I  did  not  deny,  that  part 
of  that  pvrchase  belonged  to  me. 

Q.  At  the  time  you  purchased  that  property,  who  was  in  possession  of  it? 

A.  Joaeph  O.  Humble. 

Cross  Examination, — Q.  Do  you  recollect  that  there  waa  a  considerable 
amount  of  taxes  that  had  to  be  discharged,  over  and  above  the  claims  that  had 
to  be  satisfied  by  the  sale  ?     A.I  think  there  was. 

Q.  Was  that  one  of  the  objects  of  taking  the  corenants  in  thi&deed  ? 

A.  I  did  not  so  understand  it. 

Q.  Who  was  to  relieve  the  premises  from  taxes  ? 

A.  I  understood  that  Judge  Hubbell  and  Henry,  were  to  give  me  a  perfect 
title. 

Judge  Hubbell.    I  did  afterwards  pay  the  taxes. 

A.  Yes,  sir.    We  divided  on  some  oldtaxes  of  1849  and  '50. 

Q,  You  talked  about  bidding  at  the  chancery  sale  ?     A.  I  did  bid. 

Q.  Did  Henry  bid  over  you?    A.  I  do  not  know  that  he  bid  at  all. 

Q.  Who  bid  it  off?     A.  Mr.  Conover,  I  think. 

Q.  And  afterwards  you  gave  aomething  more  than  it  was  bid  off  for  ? 

A.  Some  two  hundred  dollars  more,  I  think. 

Geobos  D.  Dousman  was  called,  sworn,  and  examined  to  article  ten,  apedr 
fication  thirteen.    J  reside  in  Milwaukee.    I  know  Judge  Hubbell. 

Q.  Do  you  recollect,  Mr.  Dousroan,  a  suit  of  the  board  of  Supervisors  of 
Milwaukee  county,  against  Dunbar,  yourself,  and  others?     A.  Yes, air. 

Q.  Do  you  recollect  ha\  ing  a  conversation  on  the  subject  of  that  suit  with 
Judge  Hubbell  ?    A.  Yea,  sir. 

Q.  Will  you  state  when  it  was  ? 

A.  I  think  it  was  in  May  1851,  on  the  sidewalk  near  Mr.  Mitchell's  Bank. 
I  met  the  Judge  and  after  passing  the  compliments  of  the  day  with  him,  I 
spoke  to  him  to  bring  on  a  certain  suit  that  I  had  in  Court,  that  had  bean 
atanding  on  the  docket  for  the  last  six  or  eight  years,  and  I  was  very  anxioua  to 
have  it  settled.  He  told  me  he  was  ready  to  try  it  at  any  time.  This  waa  the 
suit  you  have  asked  about  I  told  my  attorney,  Mr.  Finch,  about  it.  The  suit 
waa  tried  before  the  Judge,  or  commenced,  and  the  Judge  was  taken  sick  bef<ne 
the  testimony  was  got  through  with. 

Q.  Did  you  tell  him  that  the  attorneys  of  that  connty  were  delaying  it  ? 

A.  Yes,  sir.  I  told  him  there  was  a  great  deal  of  delay  upon  both  sidea,  and 
(hat  it  waa  a  matter  I  wanted  settled.    I  was  security  on  a  bond,  wH  the  aeca- 
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w\ij  WM  in  a  third  peraon^s  bands.  The  lawyers,  I  said,  were  dilatory  on  both 
sidea*  The  bond  had  been  mislaid  or  stolen  for  several  years.  As  I  said  before^ 
I  met  Judge  Hubbell  on  the  side-walk,  and  wished  him  to  have  that  suit 
brought  up  and  disposed  of.  He  told  me  certainly,  he  was  ready  at  any 
time  my  lawyers  were  ready.  I  then  went  to  Mr.  Finch  and  told  him  that 
Judge  Hubbell  was  ready  to  try  that  case,  and  I  wanted  to  have  it  taken  up 
and  disposed  of.  I  mean  to  be  understood,  that  that  was  the  purport  of  what 
the  Judge  told  me.  I  told  him  that  the  security  was  placed  in  the  hands  of  Mr. 
^Walker,  and  as  it  was  quite  sickly  about  that  time,  he  might  be  taken  away, 
and  I  might  have  to  meet  the  dtfht.  I  don't  know  as  I  told  him  the  attorneys 
'were  delaying  it ;  but  I  knew  that  that  was  the  case.  There  was  some  delajr 
OD  the  part  of  somebody.  I  did  not  want  to  be  kept  in  hot  water,  I  wanted 
the  matter  tried.  That  was  just  before  the  May  or  June  term,  1851.  It  was  in 
the  spring. 

Q.  Now,  will  you  state  in  Judge  HubbelFs  language,  what  he  told  yon  about 
'bringing  that  suit  to  trial  ? 

A.  If  I  were  to  remember  distinctly,  I  should  say  he  said,  *'  certainly,  I  am 
billing  at  any  time  to  hear  it''     It  was  a  very  few  word$s  I  know. 

Q.  Was  the  cause  brought  to  trial  at  that  term  which  ensued  immediately! 

A.  Well,  that  I  do  not  know.  It  was  tried  at  the  term  when  the  Judge  was 
taken  sick,  if  you  know  when  that  was.  It  was  during  the  year  of '51,  either 
spring  or  fall,  I  don't  remember  which. 

Q.  You  do  not  know  whether  it  was  the  next  succeeding  term  or  not! 

A.  Ko,  sir !  I  do  not,  as  I  did  not  attend  Court  at  all. 

Cross  Examination, — Q.  Was  your  object,  Mr.  Dousman,  in  this  interview, 
to  ascertain  when  your  case  would  be  tried,  in  order  to  drive  it  on  as  far  as 
poasible,  or  was  it  to  influence  the  Judge  to  forward  it  ? 

A.  No,  sir,  far  from  it.  I  did  not  want  to  pay  some  eighteen  hundred  or 
two  thousand  dollars  if  I  could  help  it.  It  was  a  purely  casual  remark  of  mine 
to  hurry  it  on;  I  did  not  say  anything,  and  did  not  have  the  least  idea 
about  influencing  him  how  to  decide  the  suit.  That  was  no  object  of  mine. 
My  object  was  to  have  it  tried,  so  as  to  have  it  paid,  if  I  had  to  pay  it,  out 
of  the  indemnifying  funds  in  the  bunds  of  Mr.  Walker.-  It  was  on  the  strength. 
of  that  that  I  told  Mr.  Finch  that  the  Jndge  was  ready  to  try  it  with  a  view  to 
punch  him  up.  The  case  was  given  to  the  jury — and  they  never  brought  in 
a  rerdict;  it  went  by  the  board,  I  claimed  it  should  come  on,  on  this  ground 
— that  it  was  the  oldest  suit  on  the  docket,  and  that  it  &hould  not  be  put  orer 
from  term  to  term  as  it  had  been. 

Q.  Now,  how  many  times  have  you  been  called  out  here  to  testify  to  this 
matter! 

A.  Three  times — to  testify  to  all  this  nonsense ;  and  it  has  cost  me  one 
hundred  dollars,  I  have  been  subpoenaed  twice,  and  attached  oncOi  besides 
being  telegraphed  to. 

Q.  Mr.  Ryan  The  attachment  was  issued  against  you  because  you  did  not 
come.     Was  it  not .^    A.  I  suppose  so. 

Q.  Tou  went  home  after  coming  here  for  your  own  accommodation ! 

A.  I  asked  leave  of  absence  to  go  home.  I  have  testified  once  before  the 
committee,  and  once  before  the  Court. 

Q.  Mr.  Arnold.    You  were  in  attendance  here  all  last  week,  were  you  not  I 
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A.  Yes  ^r,  from  Sundftj  until  Friday  at  3  o^clock. 

Geo.  B.  Smith  recalled. 

I  know  Mr.  Thompson. 

Q.  Do  you  recollect  Mr.  Thompson  asking  you  to  assent  to  Haney's  being- 
fined  and  not  imprisoned  ? 

Mr.  Arnold,  Mr.  Thompson  was  your  witness  and  not  ours.  Do  you  seek- 
to  discredit  his  testimony  ? 

Mr.  KrAy.  Not  at  all.  We  seek  to  get  his  answer  upon  a  matter  in  regard 
to  which  you  interrogated  Thompson,  and  we  did  not.  I  propose  to  prove  by 
Mr.  Smith's  positive  recollection  what  was  said. 

Mr.  Enowlton.    The  object  then  is  to  contradict  or  else  discredit. 

Mr.  Rtav.    No,  sir,  neither  one  nor  the  other. 

Mr.  Arnold.  It  don't  occur  to  me  that  it  is  exactly  good  evidence ;  but  we* 
will  see  what  you  are  going  to  ask. 

Q.  Do  you  recollect  Mr.  Thompson's  applying  to  you  for  consent  to  fine- 
Haney,  and  not  imprison  him  ? 

'  A.  I  do.  Mr. Thompson  came  to  me  in  company  with  Beriah  Brown.  I  met  them 
at  the  foot  of  the  stairs  of  our  ofSce.  The  first  question  he  asked  me  was,  do 
you  want  Haney  sentenced  to  go  to  the  penitentiary.  I  said  no,  Mr.Thoropaoii. 
I  had  heard  that  he  wished  him  fined  instead  of  being  imprisoned.  I  said  I  did 
not  want  any  body  to  go  to  the  penitentiary.  Well,  said  he,  if  you  ^11  go, 
in  open  court,  and  say  to  the  Judge  that  it  is  right  to  fine  Haney  instead  of  im- 
prisoning him,  it  will  be  done.  That  it  is  all  the  trouble  in  the  way.  I  ftaid^ 
Mr.  Thompson,  I  cannot  do  it^  and  I  shan't  do  it.  I  have  done  my  duty  and 
Judge  Hubbell  must  do  his.  Well,  said  he,  won't  you  interfere  with  it — won't 
you  object  to  it  in  Court  I  said,  no,  I  will  not,  one  way  or  the  other.  I  said,. 
I  had  examined  the  law  and  was  fully  satisfied  that  Judge  Hubbell  had  not 
the  power,  and  that  I  had  told  him  so  myself.  This  was  the  only  conversation 
that  Mr.  Thompson  ever  addressed  to  me,  either  pro  or  con«  ana  I  never  gave 
him  to  understand  any  thing  else  in  the  premises.  I  made  a  further  remark  to 
Mr.  Thompson,  by  which  he  ought  to  recollect  what  I  did  say ;  but  perhaps  it 
is  unnecessary  to  state  it  here.  It  was  a  matter  of  opinion  which  I  expressed 
to  him,  I  told  him  what  I  thought  would  be  the  consequences. 

Mr.  Rtan.    I  will  go  on  with  the  examination  of  Mr.  Suuth,  upon  another 
specification.    (Article  7,  specification  9.) 

Q.  Were  you  the  commissioner  who  took  the  testimony  in  the  Wymaa 
divorce  case?    A.  I  was. 

Q.  Did  you  know  the  parties  to  that  suit/ 

A.  I  did.  They  both  resided  in  this  town.  Mr.  Wyman  still  resides  here, 
and  Mrs.  Wyman  remained  here  fK)metime  afler  the  petition  was  filed,  but  I 
cannot  say  how  long  after.  She  remained  here  till  after  the  divorce  waa 
granted,  1  know. 

Mr.  Arnold.  What  is  the  object  of  this  last  testimony.  I  do  not  know 
whether  I  wish  to  cross  examine  the  witness  or  not. 

Mr.  Ryak.  It  is  as  to  a  circumstance  which  goes  to  show  collusion ;  at  the 
eighth  section  of  the  statute  on  divorce. 

Mr.  Arnold.    Was  that  Statute  in  force  at  that  time. 
Mr.  Rtan.    I  cannot  answer  that  now.    The  bill  was  filed  in  184  9. 
Judge  HtjBBBLL.     The  law  in  relation  to  divorce,  took  efiect  on  the  first  of 
~^  Quary,  1850,    There  is  no  uae  disputing  about  it. 
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Cf09$  Ezarrdnaiion, — Q.  Do  you  recollect  haYing  any  oooversation  with 
Mr.  ThompAon  at  the  tirae  Haney  was  seDtenced. 

A.  I  would  not  be  sure  whether  Thompson  was  there  or  not  I  did  have  a 
conversation  in  the  Couil  Room  previous  to  the  sentence,  with  llaney*s  counsel. 
1  recollect  the  conversation  in  the  window.  I  did  not  leave  then  to  go  up  to 
the  Judge.  I  came  to  them  from  the  Judge,  and  told  them  what  the  Judge 
had  told  roe.  I  told  them  that  Judge  Ilubbell  had  just  informed  me  that  ne 
had  made  up  his  mind  to  fine  Haney,  and  he  could  take  his  choice  between  a 
fine,  a  sentence  to  the  penitentiary,  or  he  could  take  a  writ  of  error.  The  Judge 
did  not  tell  me  how  much  he  should  fine  him. 

Q.  In  any  interview  upon  the  sentence,  or  upon  that  verdict  with  Mr.  Collins 
or  Mr.  Thompson  or  Mr.  Botkin,  can  you  state  th'.t  you  promised  you  would 
speak  with  Judge  Hubbell  about  having  Haney  fined,  and  can  you  state  that 
you  left  them  for  that  purpose. 

A.  No,  sir.    I  never  spoke  to  any  one  in  that  way. 

Q.  Mr.  Thompson  said  that  he  really  touched  your  sympathies.  How  was  that! 

A.  Well,  my  sympathies  were  touched  in  behalf  of  Haney  from  the  time  of 
the  assault.  I  hardly  thought  duriog  the  trial  of  the  case,  that  Haney  would 
be  convicted  of  the  crime  with  which  he  was  charged ;  but  that  he  would  be, 
and  ought  to  be  for  simple  assault.  My  sympathies  almost  always  have  been 
with  the  accused  after  conviction ;  but  I  have  endeavored  never  to  let  my  sym- 
pathies interfere  with  the  proper  discharge  of  my  duty,  and  I  do  not  think  I 
did  in  that  case.  I  know  I  never  said  I  would  converse  with  Judge  Hubbell 
upon  the  subject  of  fining  Haney,  because  I  know  I  never  intended  to  do  any 
such  thing. 

Q.  Can  you  state  whether  Judge  Hubbell  imposed  that  fin«  out  of  sym- 
pathy for  the  accused,  or  did  he  justify  himself  by  the  law  ? 

A.  I  stated  in  the  outset  what  was  true,  that  Judge  Hubbell  and  I  examined 
the  law  together;  I  said  I  did  not  see  how  he  could  fine  him,  and  he  said  ho 
did  not  see  how  he  could  either. 

Q,  Had  you  the  indictment  before  you,  when  that  consultation  took  place? 

A.  I  do  not  remember  whether  it  was  at  his  room  or  not.  We  had  what  was 
equivalent  to  it.  The  indictment  was  a  literal  copy  of  Archibold's  Criminal 
pleadings  which  were  on  his  table.  Mr.  Haney  was  about  town  one  or  two 
days  afUr  the  argument  of  the  case.  I  mean  the  argument  on  the  motion  of 
arrest  I  know  the  sentence  was  not  passed  immediately  on  the  argument  of 
the  objection  to  the  indictment,  and  the  motion  for  a  new  trial.  He  may  have 
been  sentenced  immediately  on  the  decision  of  the  Court;  but  the  argument 
took  place  a  day  or  two  before.  Mr.  Haney  was  sentenced  the  last  day,  I  think, 
of  the  term  of  the  Court.  I  noted  in  my  memorandum  book  at  the  time  that 
the  objections  were  argued  and  over  ruled  by  the  Judge;  but  the  record  difiers 
from  that 

I  stated,  Mr.  Ryan,  that  I  was  commissioner  in  that  case  between  Mr.  and 
Mrs.  Wyman,  My  name  is  not  signed  to  the  petition  for  divorce  in  that  case. 
Mr.  Collins  and  myself  were  partners.  By  an  arrangement,  I  did  take  the  tes- 
timony; it  was  by  agreement  and  arrangement  between  Mr.  Collins  as  counsel 
for  the  complainant,  and  Abbott  and  Catlin  for  Mr.  Wyman. 

Mr.  Rtait.  (Handing  Mr.  Smith  a  paper.)  In  whose  hand  writing  are  the 
decree  and  order  to  take  proofs  here  ? 

36 
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A.  Both  are  in  Judge  Hubbell^B  hand  writing. 

Q.  When  did  proceedings  commence  in  that  divorce  suit? 

A.  I  do  not  know,  and  1  do  not  think  anj  one  of  the  counsel  could  tell  when 
it  begun,  when  it  progressed  or  when  it  ended.  No  one  could  tell  when  the 
petition  was  filed  and  I  make  the  remark  for  that  reason.  I  did  not  know 
where  it  was  filed  when  I  took  the  petition.  I  swore  that  it  waa  in  this  count/, 
and  supposed  it  was  so  till  afterwards. 

Judge  HuBDELL.  Do  you  recollect  in  regard  to  cases  you  have  triedi  any 
thing  in  regard  to  conversation  that  has  passed/ 

A.  I  pretend  to  know  generally  what  county  I  bring  and  try  a  case  in. 

Judge  HuBBBLL.  Is  it  not  almost  impossible  to  recollect  facts  that  occur  ia 
judicial  proceedings! 

A.  Yea,  sir!  unless  they  are  startling  or  peculiar.  Mr.  Abbott  thoaght  the 
proceeding  commenced  in  Jefferson  county. 

Mr.  Knowlton.  The  amount  of  it  wa^  that  all  of  you  did  not  know  muck 
about  it 

A.  I  don*t  think  we  did. 

Mr.  'Kkowlton.  Well,  that  is  good  sharp  practice. 

Mr.  Arnold.  Under  the  old  Territorial  Statutes  could  not  you  bring  a  suit 
anywhere  ? 

A.  Well,  you  know,  Mr.  Arnold,  as  well  as  I  do  about  that.  I  had  thought 
till  Judge  HabbelFs  remark,  that  the  present  statute  on  the  subject  of  divorce 
was  in  force  in  1849. 

AFTBRKOON  SESSIOy. 

• 

Mr.  Sanders.  The  Managers,  on  the  part  of  the  Assembly,  have  spared  no 
effort  to  compel  the  attendance  of  witnesses,  so  aa  to  bring  this  trial  to  as  apeedj 
a  termination  as  possible;  and,  inasmuch,  as  we  do  not  like  to  ask  for  any 
delay  on  account  of  the  non-attendance  of  wttnesses,  we  have  come  to  the  con- 
clusion to  say  to  this  Court,  that  with  certain  reservations  and  exceptioBfl,  we 
will  at  this  time  close  the  testimony  on  the  part  of  the  prosecution.  On  article 
six,  specification  one,  we  wish  to  reserve  the  right  to  receive  evidence  aeainat 
the  Wisconsin  Marine  and  Fire  Insurance  Company.  This  is  record  evidenoe, 
and  its  introduction  will  not  prejudice  or  compromise  the  rights  of  the  respon- 
dent. We  wish  also  to  reserve  the  right  to  introduce  the  record  of  the  indict- 
ment and  transcript  in  the  Hungerford  case,  in  the  United  States  District  Court 
at  Milwaukee.  It  has  been  sent  for,  but  has  not  arrived  here  yet.  It  probably 
will  be  here  this  evening.  We  wish  to  reserve  the  right  to  read  that  in  evi- 
dence. And  then  there  is  a  witness  who  has  been  ont  of  the  State.  I  think  he 
left  before  the  filing  of  Articles  of  Impeachment  We  have  been  advised  and 
believe  that  he  intended  to  return  to  this  State  somewhere  between  the  twentieth 
or  the  twenty-fiflh  of  this  month.  For  aught  we  know  he  may  be  in  this  State 
now;  but  we  wish  by  that  witness  to  prove  a  retainer  on  the  part  of  the  respon- 
dent in  the  Hungerford  case,  in  the  United  States  Court  We  ask  this,  so  that 
the  respondent  may  know  our  intention,  and  so  that  the  Court  may  under- 
Btand  it  We  do  not  wish  delay  to  call  that  witness;  but  we  wish  to  reserve 
the  right  to  introduce  him  when  he  comes.  In  regard  to  specifications  five,  six 
and  seven,  of  article  ten,  Mr.  Pratt  has  been  subpcenaed  and  attached*  That 
has  been  returned  unsatisfied,  but  we  do  not  deem  it  of  sufficient  importance  to 
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uk  for  delaj.    With  this  stateaa^nt  on  th^  part  of  tha  VbarngpiSf  and 

iheae  raservationi,  we  now  reat  the  prosecution. 

Mr.  Knowltov.  We  did  not  anticipate  that  the  prosecution  were  to  cloee 
at  thia  time,  and  we  are  not  prepared  to  go  on  with  the  defence,  but  will  be  on 
Mondaj  next  I  make  this  statement  for  the  purpose  of  having  the  Court 
take  such  action  as  they  may  think  best 

Whereupon  the  Court  adjourned  until  Monday  morning,  at  nine  o'clock. 

EIGHTEENTH  DAT. 

Monday,  June  27. 

MORNINQ   SS8SI0K. 

Mr.  Sanders  moved  for  a  writ  of  attachment  to  compel  the  attendance  of 
Lafayette  Towsl^y. 

Senator  Stewart.  I  would  state  that  Senator  Vittum  is  absent  He  went 
home  on  Saturday  and  has  not  returned.  I  move  that  we  proceed  without  his 
attendance,  as  he  will  probably  be  here  in  the  course  of  the  forenoon. 

Mr.  Knowlton.  I  can  now  announce  to  the  court  that  we  are  prepared  to 
go  on  so  far  as  submitting  the  remarks  of  my  associate  is  concerned ;  but  we 
shall  of  course  desire  all  members  of  the  court  present  when  we  offer  testimony. 

OPENING  ARGUMENT  OF  MR.  ARNOLD. 

Mr.  President,  the  impeachment  of  the  Honorable  the  Assembly,  and  of  the 
people  of  this  state  against  the  respondent  at  the  bar,  in  behalf  of  the  prosecu* 
tion  is  already  before  you.  However  of  itself  and  unexplained  it  may  affect 
hii  character  or  his  fate  1  do  not  now  propose  to  inquire.  All  argument  upon 
the  fftcts  of  the  case  until  the  whole  proofs  shall  be  submitted  would  be  neces- 
sarily imperfect  if  not  futile.  But  I  am  instructed  by  the  respondent,  and  I  now 
propose  before  introducing  his  proofs,  to  submit  to  the  court  a  few  preliminary 
observations. 

It  has  been  said  by  the  learned  counsel  for  the  Managers,  that  this  proceeding 
^  a  flolemn  one ;  and  theoretically  I  concur  in  the  truth  of  this  remark.  It  is 
indeed  a  sblemn  thing,  when  the  sovereign  state  calls  upon  one  of  its  publio 
<^fficen  to  respond  to  criminal  accusation  against  his  conduct.  It  is  indeed  a 
solemo  thing,  when  the  sovereign  state  calls  upon  one  of  its  public  officers  to 
f^nd  to  a  criminal  accusation  against  his  conduct.  It  is  solemn,  not  only  on 
&<^<^Qt  of  the  character  of  his  accusora,  but  on  account  of  the  consequahoei 
^  may  impend  over  himself. 

But,  sir,  when  I  survey  this  whole  case  with  the  eye  of  cool  observation-^ 
^lien  I  measure  its  heigth  and  depth,  its  length  and  breadth — when  I  reflect 
upon  the  motives  of  its  inception,  the  spirit  of  its  prosecution  and  the  proofs 
uiatare  before  you — although  it  may  be  a  solemn  matter  to  the  state,  from  Uie 
^ime,  the  perseverance,  and  the  malevolence  devoted  to  it,  and  important  to  the 
l^pondent  as  its  chosen  victim.  I  feel  constrained  to  believe  that  it  is  now  in 
uie  judgment  of  the  law  what  it  soon  will  be  in  the  judgment  of  the  world — 
*o  imposing  mockery. 

The  power  of  impeachment  is  indeed  a  tremendous  one,  and  may  not  inaptly 
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be  compared  to  Oo1mli'«  sword,  kept  in  tbe  temple,  never  to  be  used  but  tm 
gr^t  occasions. 

It  is  indeed  no  trivial  cause  tbat  will  jnstifj  tbe  -state  to  arrset  one  of  its  offi* 
cers,  endowed  for  a  period  with  the  administration  of  a  portion  of  the  sove- 
^S^^tj,  in  ihe  exereise  of  his  functions,  and  to  arraign  bim  before  yon  as  a 
culprit.  And  if  you  will  recar  to  tbe  history  of  our  father-land  from  which  we 
bave  derived  this  proceeding,  you  will  find  but  too  many  most  solemn  ilketra- 
tions  of  the  truth  of  these  remarks. 

You  will  find  in  but  too  many  instances  in  its  mad  spirit  tbat  it  has  con- 
founded the  innocent  with  the  guilty— you  will  find  in  but  too  many  instaneas 
that  it  has  sacrificed  illustrious  victims  to  the  spirit  of  relentless  persecution — 
you  will  find  in  but  too  many  instances  that  it  has  poured  out  tbe  blood  of 
patriots  as  an  atonement  to  the  demon  spirit  of  party — ^you  will  find  but  too 
many  instances  of  oppression,  of  cruelty,  and  of  foul  iujustiee  tbat  would  extort 
from  any  mind  tbe  concession  tbat  it  is  indeed  a  tremendous  power.  And  even 
in  our  own  land,  where  tbe  safeguards  of  law  are  so  well,  thrown  around,  not 
only  tbe  private  citizen,  but  tbe  public  officer,  it  is  still  a  fearful  power.  It 
speaks  in  the  name  and  with  the  potential  voice  of  the  people.  It  commands 
all  the  resources,  energies  and  treasure  of  tbe  government  It  enlists  all  tbe 
genius  and  talent  and  eloquence  of  counsel  quickened,  it  may  be,  by  a  sense  of 
malevolence,  and  inspired,  it  may  be  with  tbe  love  of  fame.  It  may  throw 
around  the  respondent  a  net-work  of  circumstances,  and  of  proof  that  almost 
baffle  explanation.  It  may  kindle  around  his  devoted  head  a  blaze  of  nreju- 
dice  and  of  passion,  which  may  for  the  moment  swerve  reason  from  its  throne 
and  enfeeble  tbe  power  of  truth ;  and  the  victim  alone  and  helpless,  may,  day 
after  day,  be  the  object  of  ridicule^  of  contempt  and  of  acorn,  and  he  must  seal 
bis  lipe  in  reverential  silence,  and  if  perchance  he  sheds  a  tear  over  tbe  noistakeBy 
tbe  falsehoods  or  the  malice  of  bis  aoc»ser%  the  foul  accusation  follows  bim 
through  the  streets,  tbat  tbat  tear  which  anguish  has  wiung  from  bis  eye  is  but 
the  tear  of  dissimilation  or  of  confessed  guilt. 

But  I  tell  you  that  though  you  may  torture  the  victim,  be  is  not  yet  wholly 
within  your  power.  Neither  his  life,  nor  bis  reputation  are  within  your  grasp. 
Thank  God  bis  accusors  are  not  bis  judges;  but  to  this  body-^to  this  Couii — 
oooL  deliberate  and  independent — to  this  Court,  made  up  of  the  inteNigence^ 
and  tbe  wisdom,  and  the  independence  of  the  State,  be  now  appeals  with  un- 
shaken coafideneet  and  with  manly  courage  to  hurl  back  the  accusations  of  the 
prosecution,  and  to  vindicate  his  innocence  before  Uie  world. 

Mr.  President,  we  find  the  term  Impeachment  used  in  our  constitution,  and 
we  find  it  used  in  tbe  constitution  of  the  United  States,  and  probably  in  thai  of 
every  State  in  the  Union.  Yet  we  find  it  essentially  without  a  definition,  and 
we  must  travel  back  further  than  the  constitutions  of  any  of  our  States,  or  of  tbe 
United  States,  to  arrive  at  its  definition.  We  have  derived  it  in  this  coaatiy 
from  England,  and  to  get  at  iti  import  we  travel  far  back  into  tbe  eariy  am  of 
the  common  law.  Upon  this  subject  I  read  a  single  paragraph  from  Rawle,  on 
tbe  constitution,  page  210:  ^  Impeaehments  are  thus  introduced,"  speaking  of 
tbe  article  on  the  subject  in  the  constitution  of  tbe  United  States,  **  as  a  known 
definite  term,  and  we  must  luive  recourse  to  tbe  eammon  law  of  England^ 
for  the  definition  of  them." 

Also  from  Story's  Commentaries  on  the  Conetitation,  vol,  2,  page  115: 
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^  Ike  prtelifce  of  impeM&tnaDts  seenl  to  baF«  bdM  orjfiaally  derived  int^  the 
commoD  law  froai  tha  GermaiM,  who  io  thetr  great  couacik,  aom^tioaea  Uwi 
<»ipital  aotuaationa  reliitiDg  to  tha  public.  LicH  apud  concilium  aeevs^re^  qu^ 
que  et  diecHmen  capitis  iiUrudore.  Whan  it  wu  adopted  in  England,  it  Ee-» 
wired  OMterial  improvement8.-^lD  German  j,  and  also  in  the  Grecian  and  Roman 
republics,  the  people  were^  at  the  aame  tinne,  the  accuaers  and  judges;  thua 
trampling  down  at  the  outset,  the  best  aafegaarda  of  the  righto  and  Uvea  of  tha 
citizens. 

"  But  in  EngUnd,  the  house  of  commons  is  invested  with  the  sole  power  of 
inpeaobmonly  and  the  bouse  ai  lords  with  the  sole  power  of  trial.  Thus  a  tri- 
bunal of  high  dignity,  independence  and  intelligence,  and  not  likely  to  be 
aodttly  swayed  by  the  influence  of  popular  opinion,  is  established  to  protect  the 
aesusei^  and  secure  to  him  a  favornble  hearing. 

^  The  great  objects  to  be  attained  in  the  s  lection  of  a  tribunal  for  the  trial  of 
iarpeachmenta  are,  iqipartiality,  integrity,  intelligeooe,  and  independence;  if 
«itiierof  these  is  wanting,  the  trial  must  be  radically  imperfect  To  ensure  im- 
partiality,  the  body  must  be  in  some  d^gret^  removed  from  popular  power  and 
pU8iona»  from  the  influence  of  sectional  prejudice,  and  from  the  more  danger- 
008  influence  of  mere  party  spirit.  To  secure  integrity,  there  must  be  a  lofty 
Mass  of  dttty,  and  a  leap  responsibility  to  future  times  as  well  as  to  God.  To 
sseare  intelligence,  there  must  be  age^  experienire,  and  high  intellectual  powerst 
•  weU  aa  attainmenlB.  To  secure  independence,  there  must  be  numbers  as 
w«U  as  talents^  and  a  confidence  resulting  at  once  from  permanency  of  place,  and 
<%Hty  of  station,  and  enlightened  patriotism.*' 

"  The  jnriadiefcion  ia  to  be  exercised  over  oflences,  which  are  committed  by 
public  men  in  violation  of  their  public  trust  and  duties.  Those  duties  are,  in 
nuy  caaek,  political ;  and,  indeed,  in  other  cases  to  which  the  power  of  im- 
psKhment  will  probably  be  applied.  They  will  respect  functionaries  of  a  hi^h 
<^baracter,  where  the  remedy  would  otherwise  be  wholly  inadequate,  and  the 
grievance  be  incapable  of  redress.  Strictly  speaking,  then,  the  power  partakes 
<tf  a  political  chnracter,  aait  respeeta  injuriea  to  the  society  in  its  political  char- 
^r;  aad,  on  this  account,  it  requires  to  be  guwrded  in  its  exercise  against  the 
^t,  of  faction,  the  intolerance  of  party,  and  the  sudden  novementa  of  the 
popalar  feehng. 

*^  The  prawcntidt  "trill  seiJera  fail  to  agitate  the  paaaiona  of  the  whole  com* 
"Butiity,  aad  to  <yvid6  it  into  parties,  moieor  leaa  friendly  or  hoatile  to  the  ae^- 
<^M«d.  The  pfes^  with  its  unsparing  vigilance,  will  arrange  itself  on  either  side^ 
ts  oontfoV  >nd  influence  pid>lio  opinion ;  and  there  will  always  be  some  danger, 
^at  tha  deaiston  will  be  regulated  more  by  the  cotti^ative  strength  of  parties 
^  W  the  real  proof»  of  Innocence  or  guilt'' 

In  this  connection,  Mr.  President,  permit  me  also  to  call  the  attention  of  the 
^^<Ntft  to  one  to  two  of  the  iacidetata  bf  tiie  exerciae  ef  the  power  of  impeach- 
Disht, 

In  the  fint  ^aoe  itia  worthy  of  obaerratioa,  that  the  proper  party  to  proae* 
^ts  aid  impeach  is  the  Assembly.  On  the  subject,  I  refer  to  the  plain  pioTi* 
^^  evr  ownconititAtion,  and  I  idso  tefcr  to  Story : 

''On  the  day  appointed  for  the  trial,  the  House  of  Representatives  appear  at 
^  Wof  the  Satet%  eitbef  m  k  ¥ody,  to  by  the  Maaagen  selected  lor  thai 
Pnptoa^  to  pKMaad  with  the  trials'' 
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On  the  same  subject,  I  refer  to  WoddeMnn,  without  pauuDg  here  to  read. 
Ko  instauoe,  I  believe,  can  be  fouud  io  the  history  of  impeachmenta  where  tbe 
House  of  Kepresentatives,  or  the  prosecuting  body,  by  whatever  name  it  may 
be  denominated,  has  appeared  by  counsel.  I  have  never  met  with  any  such 
instance,  although  it  may  be  possible  that  one  may  exist.  At  any  rate^  it  ii 
not  the  rule,  and  if  there  is  such  a  case  it  is  an  exertion. 

In  this  connection,  I  must  be  permitted  to  allude  to  the  facts  exiadng  in  the 
present  ca^e.  Upon  the*  complaint  to  the  Assembly  against  the  Judge  of  the 
second  judicial  circuit,  a  resolution  was  adopted  by  the  aastfrnbly,  referring  the 
charges  against  him  to  a  committee— a  committee  of  able  and  respectable  gen- 
tlemen— for  the  purpose  of  ascertaining  the  truth  of  the  charges  preferred,  and 
whether  the  accused  ought  or  ought  not  to  be  impeached.  Yet  I  believe  it  to  be 
a  fact,  and  I  refer  to  it  as  showing  somMhing,  not  only  of  the  actual  history, 
but  of  the  real  motives  of  the  prosecution,  that  no  sooner  was  that  committee 
organized,  no  sooner  had  it  entered  upon  its  labors,  than  we  find  that  the 
whole  matter  is  carried  on  by  counsel,  who,  by  some  means,  have  been  em- 
ployed for  that  specific  purpose;  and  from  that  time  forth,  until  the  preseot 
moment,  that  counsel  has  been  the  life,  soul,  and  body  of  the  prosecution. 
Every  thing  seems  to  have  been  the  work  of  his  brain  or  his  hand.  And  when 
the  day  fixed  for  the  trial  in  the  senate  had  arrived,  I  knew  not  for  what  reaeoD, 
except  that  the  Honorable  Managers  had  paid  but  little  attention  to  the  case^ 
and,  for  audit  I  know,  cared  leas  about  it — ^they  were  not  ready  to  proceed 
with  the  trial,  and  delay  after  delay  occurred  at  their  instance,  and  they  were 
finally  ready  only  when  they  were  enabled  to  obtain  the  services  of  their  conneel. 
And  the  Hon.  the  Assembly  which  at  its  last  session  by  an  almost  unanimous 
vote,  I  believe,  and  in  accordance  with  parliamentary  usage,  refused  to  allow 
extraneous  counsel  to  be  employed,  yet  now,  upon  the  application  of  the  Hon. 
Managers,  and  to  serve  their  necessities  to  help  them  out  of  a  dilemma,  they 
recanted  their  course,  and  by  an  equally  unanimous  vote  accorded  to  the  Mana- 
gers their  request. 

I  will  not  pay  the  learned  Managers  so  poor  a  compliment,  or  rather  cast 
on  them  so  much  of  censure,  as  to  say  that  they  were  not  fully  competent,  as 
men  and  as  lawyers,  to  conduct  the  prosecution  to  the  entire  satisfaction  of  the 
Assembly  and  of  the  public  I  only  look  upon  this  fact  as  a  significant  one, 
in  connection  w\th  the  motives  of  the  prosecution  and  of  the  parties  who  in- 
stigated it,  as  an  evidence  for  what  it  may  be  worth,  that  this  prosecution  has 
not  been  the  resalt  of  any  serious  call  of  public  justice  which  directed  the 
course  of  the  Assembly,  but  that  it  has  proceeded  from  personal  motives,  and 
from  parties  who  had  a  selfish  object  to  accomplish — ^from  motives  which  were 
unworthy  to  actuate  the  Assembly,  and  which  I  hope  may  never  reach  this 
Court 

Again,  another  point  incident  to  trial  by  impeachment,  to  which  I  would 
call  your  attention,  is  the  number  of  your  body  which  must  concur  in  a  judg* 
ment  of  guilty.  This,  by  a  provision  of  the  constitution,  requires  two-thirds  of 
the  members  present. 

This  is  a  protection  thrown  around  the  citizen.-^Story's  GommeDtaries^  vol  ii 
page  247— 

It  is  added,  **  And  no  person  shall  be  convicted,  without  the  concurrence  of 
two-thirds  of  the  members  present''   Although  very  numerous  objectioBS  were 
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taken  to  tbe  constitiition,  ncme  seenu  to  have  presented  itself  against  this  par- 
ticular quorum  required  for  a  conviction ;  and  yet  it  might  have  been  fairly 
thought  to  be  open  to  attack  on  various  sides  from  its  supposed  theoretical  in- 
convenieace  and  incongruity.  It  might  have  been  said  with  some  plausibility, 
that  it  deserted  the  general  principles  even  of  courts  of  justice,  ^here  a  mere 
majority  make  the  decision,  and  of  all  legislative  bodies  where  a  similar  rule  it 
adopted ;  and,  that  the  requisition  of  two-thirds  would  reduce  the  power  of  im- 
peachment to  a  mere  nullity.  Besides,  upon  the  trial  of  impeachments  in  the 
nouse  of  lords^  the  conviction  or  acquittal  is  by  a  mere  majority ;  so  that  there 
is  a  failure  of  any  anal<^  to  support  the  precedent" 

It  does  not  appear  from  any  authentic  memorials,  what  were  the  precise 
grounds  upon  which  this  limitation  was  interposed.    But  it  may  well  be  con- 
jectured, tnat  the  real  grounds  were,  to  secure  an  impartial  trial,  and  to  guard 
public  men  from  beins  sacrificed  to  the  immediate  impulses  of  popular  resent- 
ment or  party  predominance    In  England,  the  houae  of  lords,  from  its  very 
structure  and  hereditary  independence,  furnishes  a  sufficient  barrier  against  such 
oppression  and  injustice.    Mr.  Justice  Blackstone  has  remarked,  with  manifest 
Batisfaction,  that  the  nobility  **  have  neither  tlie  same  interest,  nor  the  same  pas- 
sioDs  as  popular  assemblies:*^  and,  that  ''it  is  proper  that, the  nobility  should 
judge,  to  insure  justice  to  this  accused,  as  it  is  proper  that  the  people  should 
accuse,  to  insure  justice  to  the  commonwealth."    Our  Senate  is,  from  the  very 
theory  of  the  constitution,  founded  upon  a  more  popular  basis;  and  it  was  de- 
nrable  to  prevent  any  corruption  of  a  mere  majority  of  the  State,  to  displace 
or  to  destroy  a  meritorious  public  officer.    If  a  mere  majority  were  sufficient  to 
convict,  there  would  be  danger  in  times  of  high  popular  commotion,  or  party 
^irit,  that  the  influence  of  the  House  of  Representatives  would  be  found  irresist- 
ible.   The  only  practical  le  check  seemed  to  be,  the  introduction  of  the  clause 
of  two- thirds,  which  would  thus  require  an  union  of  opinion  and  interest  rare, 
except  in  cases  where  guilt  was  manifest,  and  innocence  scarcely  presumable. 
Kor  could  the  limitation  be  justly  complained  of;  for  in  common  cases,  the  law 
not  only  presumes  every  man  innocent  until  he  is  proved  guilty,  but  unanimity 
in  the  verdict  of  the  jury  is  indispensible.  Here,  an  intermediate  scale  is  adopted, 
between  unanimity  and  a  mere  majority.    And  if  the  guilt  of  a  public  officer 
cannot  be  established,  to  the  satisfaction  of  two-thirds  of  a  body  of  high  talents 
and  acquirements,  which  sympathizes  with  the  people,  and  represents  the  state^ 
after  a  full  investigation  of  the  facts,  it  must  be,  that  the  evidence  is  too  infirm 
and  too  loose  to  justify  conviction.    Under  such  circumstances,  it  would  be  far 
niore  consonant  to  the  notions  of  justice  in  a  republic,  that  a  guilty  person  should 
escape,  than  that  an  innocent  person  should  become  the  victim  of  injustice  from 
popular  odium,  or  party  combinations." 

Mr.  President,  I  next  proceed  to  inquire,  in  the  order  which  I  have  marked 
out  for  myself,  what  officers,  under  the  constitution,  are  impeachable.    In  Eng- 
land, an  the  subjects  of  the  realm,  whether  peers  or  commoners,  are  impeach- 
able. Under  our  government,  both  the  general  government  and  the  government 
of  the  several  states.    There  is  a  limitation,  varierl,  perhaps^  in  the  different 
states,  but  in  ours  limited  to  civil  officers,  and  in  the  constitution  of  the  United 
I    States,  limited  to  civil  officers,  with  the  addition  of  the  President  and  Vice 
I    President;  who  are  not,  I  believe,  in  the  technical  acceptation  of  the  term,  re- 
I    gsrded  as  civil  officers  of  the  government  '  I  read  from  Wooddessan's  Lec- 
hes on  the  Laws  of  England,  vol  ii.  p.  358 : 
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«  All  the  king's  subjeets  are  impeachable  m  parliament,  but  with  this  diatincr- 
tion,  thai  a  peer  may  be  accused  before  his  peers  of  any  crime — ti  commooer 
(though,  perhaps,  it  was  formerly  otherwise)  can  now  be  charged  with  misde* 
meanors  only,  not  with  any  capital  offence.  For  when  Fitzharris,  in  the  year 
1681,  was  impeached  of  high  treason,  the  lords  remitted  the  prosecution  to  the 
inferior  court,  though  it  greatly  exasperated  the  accusers.  Such  kinds  of  mia- 
deedfl^  however,  as  peculiarly  injure  the  commonwealth,  by  the  abuse  of  high 
offices  of  trust,  are  the  most  proper,  and  have  b^en  the  most  usual  grounda  for 
this  kind  of  prosecution.  Thus,  if  a  lord  chancellor  be  guilty  of  bribery,  or  of 
acting  grossly  contrary  to  the  duty  of  his  office,  if  the  judges  mislead  their 
sovereign  by  unconstitutional  opinions,  if  any  other  magistrate  attempt  to  avb- 
vert  the  fundamental  laws,  or  introduce  arbitrary  power,  these  have  been  deemed 
cases  adapted  to  parliamentary  inquiry  and  decision.  So,  where  a  lord  chan- 
cellor has  been  thought  to  have  put  the  seal  to  an  ignominious  treaty,  a  lord 
admiral  to  neglect  the  safe-guard  of  the  sea,  an  ambassador  to  betray  his  tniat^ 
a  privy  counsellor  to  propound  or  support  pernicious  and  dishonprable  noea- 
sures,  or  a  confidential  adviser  of  his  sovereign  to  obtain  exorbitant  granta,  or 
incompatible  employment  These  imputations  have  properly  occasioned  im- 
peachments; because  it  is  apparent  how  little  the  ordinary  tribunals  are  calcu- 
lated fo  take  cognizance  of  such  offences,  or  to  investigate  and  reform  the 
general  polity  of  the  state." 

Also,  Story *s  Commentaries,  vol.  ii.  page  255. 

The  fourth  section  of  the  second  articie  is  as  follows :  ^  The  Preeideat,  Vice 
President,  and  all  civil  officers  of  the  United  States,  shall  be  removed  frona 
office  on  impeachment  for,  and  conviction  .of,  treason,  biibery,  or  other  high 
crimes  and  misdemeanors." 

From  this  clause  it  appears,  that  the  rendedy  by  impeachment  ia  strictly  coa* 
fined  to  civil  officers  of  the  Uuited  States,  including  the  President  and  Viee 
President  In  this  respect,  it  differs  materially  from  the  law  and  pniettce  of 
Great  Britain.  In  tbat  kingdom  rll  the  king^s  subjects,  whether  peen  or  com* 
moners,  are  impeachable  in  parliament;  though  it  is  asserted  that  commoDera 
cannot  now  be  impeached  for  capital  offence?,  hut  for  misdemeanors  only.  Such 
kind  of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the  abuse 
of  high  offices  of  trust,  are  tne  most  proper,  and  have  been  the  most  uaoal 
grounds  for  this  kind  of  prosecution  in  parliament 

There  seems  a  peculiar  propriety,  in  a  republican  goremment  at  least,  ia 
confining  the  impeaching  power  to  persona  holding  office.  In  such  a  gorera- 
ment  all  the  citizens  are  equal,  and  ought  to  have  the  same  security  of  a  trial 
by  jury  for  all  crimes  and  offences  laid  to  their  charge,  when  not  holding  aa 
official  character.  To  subject  them  to  impeachment,  would  not  only  be  ex- 
ttemely  oppressive  and  expensive,  but  would  endanger  their  livet  and  libert'es, 
by  exposing  them  against  their  will  to  persecutions  for  their  conduct  in  exer- 
cising their  political  rights  and  privileges.  Dear  as  the  trial  by  jury  jrutly  is 
in  civil  casea,  ita  value,  as  a  protection  against  the  resentment  and  vicJeace  of 
mien  and  factions  in  criminaJ  prosecutions,  makes  it  inestimable.  It  ia  tbera 
and'then  only,  that  a  citizen,  in  the  sympathy,  the  impartiality,  the  imtelligeBee^ 
add  incorruptible  integrity  of  his  fellowa  impanelied  to  try  the  aocasatioQ,  may 
ittdtilge  a  weO-fbundcS  confidence  to  sustain  and  dear  him.  If  heakouldehooae 
to  aeee(i%  ottce,  he  woald  voliwrarily  incur  all  the  additioDal  ieq>eii8ibiii^ 
grmrittg  out  of  it 
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If  impeached  for  Lis  conduct  wbile  in  office,  he  should,  he  could  not  justly 
compiain  siace  he  was  placed  in  that  predicament  bj  his  own  choice;  and  in 
accepting  office,  he  submitted  to  all  the  consequences.  Indeed  the  moment  it  was 
decided  that  the  judgment  upon  impeachments  should  be  limited  to  removal 
and  disqualification  from  office,  it  followed  as  a  natural  result,  that  it  ought  not 
to  reach  any  but  officers  of  the  United  States. 

It  seems  to  have  been  the  original  object  of  the  friends  of  the  national  govern^ 
ment  to  confine  it  to  these  limits ;  for  in  the  original  resolutions  pro^^osed  to 
the  convention,  and  in  all  the  subsequent  proceedings,  the  power  was  expressly 
limited  to  national  officers. 

"  Who  are  '  eivil  officers'  within  the  meaning  of  this  constitutional  provision 
is  an  inquiry,  which  naturally  presents  itself;  and  the  answer  cannot,  perhaps^ 
be  deemed  settled  by  any  solemn  adjudication.  The  term,  civil,  has  various 
significations.  It  is  sometimes  used  in  contradistinction  to  barharous,  or  savage^ 
10  indicate  a  state  of  society  reduced  to  order  and  regular  government.  Thus 
we  speak  of  civil  life,  civil  society,  civil  government,  and  civil  liberty,  in  which 
it  is  nearly  equivalent  in  meaning  to  political.  It  is  sometimes  used  in  contra* 
distinction  to  criminal,  to  indicate  the  private  rights  and  remedies  of  men,  as 
members  of  commuity,  in  contrast  to  those  which  are  public  and  relate  to  the 
government  Thus  wo  speak  of  civil  process  and  criminal  process,  civil  juris- 
diction and  criminal  jurisdiction.  It  is  sometimes  used  in  contradistinction  to 
military,  or  ecdesiasticol,  to  natural,  or  foreign.  Thus  we  speak  of  a  civil 
station  as  opposed  to  a  military,  or  ecclesiastical  station ;  a  civil  death  as  opposed 
to  a  natural  death ;  a  civil  war  as  opposed  to  a  foreign  war. 

The  sense  in  which  the  term  is  used  in  the  constitution,  seems  to  be  in  contra- 
distinction to  military,  to  indicate  the  rights  and  duties  relating  to  citizens 
generally,  in  contradistinction  to  those  of  persons  engaged  in  the  land  or  naval 
service  of  the  government  It  is  in  this  sense,  that  Blackstone  speaks  of  the 
laity  in  England,  as  divided  into  three  distinct  states;  the  civil,  the  military 
and  the  maratiroe;  the  two  latter  embracing  the  land  and  naval  forces  of  the 
government  And  in  the  same  sense  the  expenses  of  the  civil  list  of  officers  are 
spoken  of,  in  contradistinction  to  those  of  the  army  and  navy." 

^  All  officers  of  the  United  States,  therefore,  who  hold  their  appointments 
under  the  national  government^  whether  their  duties  are  executive,  or  judicial, 
in  the  highest  or  in  the  lowest  departments  of  the  government,  with  the  except 
lion  of  officers  in  the  army  and  navy,  are  properly  civil  officers,  within  the 
meaning  of  the  constitution,  and  liable  to  impeachment." 

These  remarks  apply  equally  as  well  to  our  own  constitution. 

The  next  subject  of  inquiry  to  which  I  wish  to  call  the  attention  of  the 
Court,  is,  for  what  offence$  civil  officers  are  impeachable.  In  England  thescopa 
of  impeachment  seems  to  be  unlimited.  ^  In  general,"  says  Wooddeeon,  ''such 
kind  of  misdeeds,  however,  peculiarly  injure  the  commonwealth  by  the  abuse 
of  high  offices  of  trust,  are  the  most  proper,  and  have  been  the  most  usual 
grounds  for  this  kind  of  prosecution  " 

But  the  subject  matter  of  impeachment  in  our  country,  not  only  under  the 
Constitution  of  the  United  States,  but  •f  all  the  States  so  far  as  I  know,  is 
more  limited ;  differing  however  in  difierent  States.  Our  own  Constitution  upon 
that  lubjecty  ia  difierent  from  the  Constitution  of  the  United  States.    The  per* 
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tinent  inquiirj  here  is,  w£at  nnder  the  Conetitution  of  the  State  of  Wisconsin  is 
proper  subject  matter  of  impeachment  ? 

I  hare  just  read  the  provision  of  the  Constitution  upon  that  subject  ''  All 
civil  officers  may  be  impeached  for  corrupt  conduct  in  office,  and  for  crimes 
and  misdemeanors.''  The  distinction  between  that  provision  of  our  own  Coa- 
stitution,  which  I  have  just  read,  and  the  provision  of  the  Constitution  of  the 
United  States,  is  fnarked, 

I  will  read  the  provision  in  the  Constitution  of  the  U.  S.,  section  4,  article  2. 
— ^  The  President,  Vice  President  and  all  civil  officers  of  the  United  States,  shall 
be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  briberj, 
or  other  high  crimes  and  misdemeanors.'' 

As  to  what  constitutes  high  crimes  and  misdemeanors,  there  is  no  law  of  the 
United  States  that  I  am  aware  of,  defining  the  scope  or  import  of  these  terms  ^ 
nor  am  I  aware  of  any  law  in  the  State  of  Wisconsin,  which  assumes  to  define 
what  is  meant  by  **  crimes  and  misdemeanors"  nor  unfortunately  have  we  any 
definition  of  them  or  any  rules  upon  the  subject  prescribed  by  any  Court  of 
impeachment,  either  under  the  Constitution  of  the  United  States  or  any  of 
the  States.  In  any  case  of  impeachment  that  has  ever  been  tried,  I  am  not 
aware  that  the  Court  has  assumed  to  put  any  construction,  definition  or  limita- 
tion upon  the  terms  ''high  crimes  and  misdemeauors;"  nor  am  I  aware  that  any 
impeachment  under  any  State  Constitution ;  any  construction  in  the  opinion  of 
the  Court  has  been  given  in  this  matter. 

The  judginent  of  the  Court  has  been  generally  by  silent  vote,  and  wiihout 
any  such  explanation  of  it  as  is  given  by  an  ordinary  Court  or  tribunal  in  the 
announcement  rf  any  decision.  We  are  left  therefor  to  gather  from  the  various 
impeachments  that  have  been  had.  from  the  charges  made,  and  from  the  results 
which  have  been  arrived  at ;  and  also  from  the  speculation  of  distinguished 
lawyers  who  have  been  concemevl  in  the  trial  of  them,  we  are  to  extract  from 
all  these,  and  from  these  only,  so  far  as  I  know  what  is  the  meaning  of  those 
terms  and  what  species  of  acts  they  embrace.  On  this  subject  there  has  been  a 
good  deal  of  speculation  by  commentators  and  by  lawyers  on  trials  of  impeach- 
meni.  In  regard  to  the  subject  generally,  I  shall  read  to  the  Court  from  Story's 
commentators,  page  2G2. — "  The  next  inquiry  is,  what  are  impeachable  offences  ? 
They  are  '  treason,  bribery,  or  other  high  crimes  and  misdemeanors.' " 

The  general  reasoning  here,  although  our  Constitutions  differ  in  language, 
may  be  applicable — may  be  in  point — to  arrive  at  what  is  meant  by  high  crimes 
and  misdemeanors,  and  what  species  of  acts  may  be  charged  and  the  defendant 
may  be  convicted  of. 

For  the  definition  of  treason,  resort  may  be  had  to  the  Constitution  itself; 
but  for  the  definition  of  bribery,  resort  is  natnrally  and  necessarily  had  to  the 
oommon  law ;  for  that,  as  the  common  basis  of  our  jurisprudence,  can  alone 
furnish  the  proper  expoMtion  of  the  nature  and  limits  of  this  offence.   The  only 

Jractical  question  is,  what  are  to  be  deemed  high  crimes  and  misdemeanors ! 
Tow,  neither  the  Constitution,  nor  any  statute  of  the  United  States  has  in  any 
manner  defined  any  crimes,  except  treason  and  bribery,  to  be  high  crimes  and 
misdemeanors,  and  as  such  impeachable.  In  what  manner,  then,  are  ihey  to  be 
ascertained  ?  Is  the  silence  of  the  statute  book  to  be  deemed  conclusive  in  favor 
of  die  party,  until  Congress  have  made  a  lefirislatire  declaration  and  enumeration 
of  the  offences,  which  shall  be  deemed  high  crimen  and  misdemeanors!  If  ao, 
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then,  as  hm  been  inily  remarked,  the  power  of  impeicbniftnt,  except  w  to  the 
(wo  expreeied  caeee,  is  a  oompleta  nullity !  and  the  party  is  wholly  diBpunii4i- 
abk^  however  enormous  may  be  his  corruption  or  criminality.  It  will  not  be 
Mfficient  to  say,  that  id  the  cases,  where  any  offence  is  punished  by  any  statute 
of  the  United  States,  it  may  and  ought  to  be,  deemed  an  inpeachable  offeaoe. 
It  is  net  every  ofeioe,'  that  by  the  constitution  is  so  impeachable.  It  must  not 
only  be  an  offonee,  but  a  high  crime  and  misdemeanor.  Bemdea;  there  are  many 
most  fUgfrant  (^ncea,  which,  by  the  statutos  of  the  United  States,  are  puni^- 
able  only  when  committed  in  special  places,  and  within  peculiar  jurisdictions,  a% 
for  instance,  on  the  high  seas,  or  in  fork^,  navy-yai-ds,  and  araeaals  ceded  to  the 
United  States.  Suppose  the  offence  is  committed  in  some  other,  than  these  pri< 
fileged  places,  or  under  ciroumstanoes  not  reached  by  any  statute  of  the  United 
States  would  it  be  impeachable  ?** 

^  Again,  there  are  many  offences,  purely  political,  which  have  been  held  to 
be  within  the  reach  of  parliamentary  impeachments,  not  one  of  which  is  in  the 
slightest  manner  alluded  to  in  our  statute  books.  And,  indeed,  political  offenoes 
are  of  so  various  and  complex  a  character,  so  utterly  incapable  of  being  defined, 
or  chnrified,  that  the  task  of  positive  legislation  would  be  impracticable,  if  it 
were  not  ahnoet  absurd  to  attempt  it  Whst,  for  instance,  could  positive  legis- 
lation do  in  cases  of  impeachment  like  the  charges  against  Warren  Hastings  in 
1788  *' Resort,  then,  must  be  had  either  to  parliamentary  practice,  and  the 
common  law,  in  order  to  ascertain  what  are  high  crimes  and  misdemeanors;  or 
the  whole  subject  must  be  left  to  the  arbitrary  discretion  of  the  Senate  for  the 
time  being.  The  latter  is  so  imcompatible  witli  the  genius  of  our  institutions^ 
Chat  no  lawyer  or  statesman  would  be  inclined  to  countenance  so  absolute  a  dis- 
position of  opinr>n  and  practice,  which  might  make  that  a  crime  at  one  time^ 
or  in  one  person,  which  would  be  deemed  innocent  at  another  time,  or  in  ano- 
ther person.  The  only  safe  gnide  in  such  eases  must  be  the  common  law,  which 
18  the  guardian  at  once  of  private  rights  and  public  liberties.  And  however 
mnch  it  may  full  in  with  tie  political  theories  of  certain  statesmen  and  jdrists, 
to  deny  the  existence  of  a  common  law  belonging  te,  and  applicable  to  the 
nation  in  ordinary  cases,  no  one  has,  as  yet,  been  bold  enough  to  assert  that  the 
power  of  impeachment  is  limited  to  oflTences  positively  defined  in  the  statute 
book  of  the  Union,  as  impeachable  high  crimes  and  misdemeanors. 

**  The  doctrine,  indeed,  would  be  truly  alarming,  that  the  common  kw  did  not 
ragulate,  interpret,  and  control  the  powers  and  duties  of  the  Court  of  Im- 
peachment What,  otherwise,  would  become  of  the  rules  of  evidence,  the  legal 
notk>B8  of  crimes,  and  the  application  of  principles  of  public  or  municipal  juris- 
pnidence  to  the  charges  against  the  accused  ?  It  would  be  a  most  extraordinary 
atiomaly,  that  while  every  citizen  of  every  state  originally  composing  the  Uuion^ 
would  be  entitled  to  the  common  law  as  his  birthright,  and  at  once  his  pro- 
tector and  guide;  as  a  citizen  of  the  Union,  or  an  officer  of  the  Union,  he  would 
Bobjected  to  no  law,  to  no  principle,  to  no  rules  of  evidence.  It  is  the  boast  be 
of  English  jnnsprudence,  and  without  it  the  power  of  impeaehment  woald  be 
tn  intolerable  grievance,  that  in  trials  by  impeachment  the  law  difiers  not  in  es- 
■entials  from  criminal  prosecutions  before  inferior  courts.  The  same  rules  of 
evidence,  the  same  I^al  notions  of  crimes  and  punishments  prevail.  For  im- 
peachments are  not  framed  to  alter  the  law;  but  to  carry  it  into  more  effectual 
execution,  where  it  might  be  obstructed  by  the  influence  of  too  powerful  de- 
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ficqtifDis,  or  not  easily  discerned  io  ilie  ordinaiy  coune  of  juriidictioa  bj  reasoii 
of  the  peculiar  quality  of  the  alleged  crimes.  Those,  who  believe  that  the  coo- 
Aion  law,  so  far  as  it  is  applicable,  constitutes  a  part  of  the  law  of  the  United 
States  in  their  sovereign  character  as  a  nation,  not  as  a  sonree  of  jurisdictioD, 
bnt  as  a  guide,  and  check,  and  expositor  in  the  administration  of  the  rights, 
duties,  and  jurisdiction  conferred  by  the  constitution  and  lawp,  will  find  no  diffi- 
culty in  affirming  the  same  doctrines  to  be  applicable  to  the  Senate,  as  a  Court 
of  Impeachment.  Those  ^ho  denounce  the  common  law,  as  having  any  appli- 
cation or  existence  in  regard  to  the  national  government,  must  be  ueoeesarily 
driven  to  maiotain,  that  the  power  of  impeachment  is,  until  Congress  shail 
legislate,  a  mere  nullity,  or  that  it  is  despotic,  both  in  its  reach,  and  its  proceed- 
ings. It  is  remarkable  that  the  first  Congress,  assembled  in  1774,  m  their 
famous  declaration  of  the  rights  of  the  co]onie5s  asscHed,  '  that  the  respective 
colonies  are  entitled  to  the  common  law  of  England  ;*  and  *  that  they  are  en- 
titled to  the  benefit  of  such  of  the  English  statutes  as  existed  at  the  time  of 
their  colonization,  and  w  hich  they  have,  by  oxporience,  respectively  found  to  bo 
applicable  to  their  several  IochI  and  other  circumstances.'  It  would  bo  singular 
enough,  if,  in  framing  a  national  government,  that  comiuon  law,  so  justly  dear 
to  the  colonies,  as  their  guide  and  protection,  bhould  cease  to  have  any  exist- 
ence, as  applicable  to  the  powers,  rights,  and  privileges  of  the  peoples  or  the 
obligations  and  duties  and  powers  of  the  depaitments  of  tiie  national  govern- 
ment If  the  common  law  has  no  existence,  as  to  the  Union,  as  a  rule  or  guide, 
the  whole  proceedings  are  completely  at  the  arbitrary  pleasure  of  the  govern- 
ment, and  its  functionariL«,  in  all  its  departments. 

^*  Congress  have  unhesitatingly  adopted  the  conclusion,  that  do  previous  statute 
M  necessary  to  authorize  an  impeachment  for  any  official  misconduct;  and  tho 
rules  of  proceeding,  and  the  rules  of  evidence,  as  well  as  the  principles  of  de- 
cision hfl^e  been  uniformly  regulated  by  tho  known  doctrines  of  the  common 
)aw  and  parliamentary  usage.  In  the  new  case  of  impeachment,  which  have 
heretofore  been  tried,  no  one  of  the  charges  has  rested  u])on  any  statutable 
misdemeanors.  It  seems,  then,  to  be  the  settled  doctrine  of  the  High  Court 
of  Impeachment,  that  though  the  common  law  cannot  be  a  foundation  of  a 
jarisdieiion,  not  given  by  the  constitution,  or  lawi^  that  jurisdiction,  when  given, 
attacho^  and  is  to  be  exercised  according  to  the  rules  of  the  common  law ;  and 
Uiat,  what  are,  and  what  are  not  high  crimes  and  misdemeanors,  is  to  be  ascer- 
tained by  a  recurrence  to  that  great  basis  of  American  jurisprudence." 

I  have,  thus  far,  read  from  the  commentaries  of  Judge  Story.  I  now  refer 
the  Court  to  the  commentaries,  perhaps  of  less,  perhaps  of  equal  authority,  in 
the  celebrated  case  of  Judge  Peck.  I  refer  to  the  report  of  that  trial,  page  2 DO. 
1  read  from  the  argument  of  the  Hon.  Ambrose  Spencer,  one  of  the  Managers 
in  that  prosecution,  a  very  distinguished  Judge;  whose  commentaries  are  enti- 
tled, perhaps,  to  as  mnch  respect  as  those  of  Judge  Story.    He  says: 

<<ll  is  necessary  to  right  understanding  of  the  impe^hment,  to  ascertain  and 
define  what  offences  constitute  judicial  misdemeanors.  A  judicial  misdemeanor 
consitts  in  my  opinion,  in  doing  an  illegal  act,  colo  re  officii  with  bad  motives, 
or  in  doing  an  act  within  the  competency  of  the  Court  or  Judge  in  some  cases, 
h«t  unwarranted  in  a  particular  case  from  the  facts  existing  in  that  case^  with 
bad  osotires.  To  illustrate  the  last  proposition :  the  8th  article  of  the  araend- 
jnents  of  the  constitution  forbids  the  requirument  of  excea«ive  bail,  the  impo. 
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sition  of  excMsire  fines^  or  the  inAietion  of  cruel  or  anusual  punSshmenta.  If  a 
Jadge  should  disregard  these  provisions^  and  from  bad  motives,  violate  them, 
his  offence  would  consist,  not  in  the  want  of  power,  but  in  the  manner  of  hia 
executing  an  authority  intrusted  to  him,  and  for  exceeding  a  just  and  lawful 
discretion." 

He  then  sajs^  **I  shall  insist,  1st,  That  Judge  Peck  under  the  facts  and  cir- 
cumstances of  the  case,  had  no  jurisdiction  to  punish  Mr.  Lawless  by  impri- 
sonment. 

2nd.  If  he  had  jurisdiction,  I  shall  deny  that  Mr.  Lawless  had  committed 
any  oflfence  whatever,  that  he  had  a  perfect  and  indisputable  right  to  publish 
the  article,  "  A  citizen." 

3rd.  I  adroit  that  Judge  Peck  had  the  power,  in  a  case  proper  for  its  er- 
ercise,  to  suspend  Mr.  I^awless,  or  even  to  strike  him  from  the  rolls  as  an  attor- 
ney and  connsellor  of  his  court.  I  shall  insist  that  no  offence  having  been  com- 
mitted, his  suspension  was  an  arbitrary  and  wanton  aet  of  judicial  oppression. 
I  shall  insist,  those  admitting  both  the  power,  and  that  an  offence  was  com- 
mitted by  Mr.  Lawless,  that  the  punishment  was  so  unfit  and  disproportioned 
to  the  offence,  as  to  furnish  the  cleanest  proof  of  a  wicked  and  bad  motive, 
amounting  to  a  misdemeanor  in  office." 

1  refer  to  the  same  book,  page  427,  I  now  read  from  the  argument  of  the 
Hon.  James  Buchanan,  one  of  the  Managers  of  said  case. 

**  What  is  an  impeachable  offence/  This  is  a  preliminary  question,  which 
demands  attention.  It  mnst  be  decided  before  the  Court  can  rightly  under- 
stand what  it  is  they  hare  to  try.  The  constitution  of  the  United  States  decUirei 
the  term  of  the  judicial  office  to  be  ^  during  good  behavior.''  Official  misbe- 
havior, therefore,  in  a  judge  is  a  forfeiture  of  his  office.  But  when  we  say  this, 
we  have  advanced  only  a  small  distance.  Another  question  meets  us.  What 
is  misbehavior  in  office  ?  In  answer  to  this  question,  and  without  pretending 
to  furnish  a  definition,  I  freely  admit  we  are  bound  to  provn  that  the  respon- 
dent has  violated  the  constitution,  or  some  known  law  of  the  land.  This,  I 
think,  was  the  principle  fairly  to  be  deduced  from  all  the  ai^uments,  on  the 
trial  of  Judge  Chase,  and  from  the  votes  of  the  Senate  in  the  articles  of  im- 
peachment against  him,  in  opposition  to  the  principle  for  which  his  counsel  in 
the  first  instance  strenuously  contended,  that  in  order  to  render  an  ofieace  im- 
peachable it  must  be  indictable.  But  this  violation  of  law  may  consist  in  the 
abuie^  as  well  as  in  the  usurpation  of  authority.  The  abuse  of  a  power  which 
has  been  given  may  be  as  criminal  as  the  usurj^ation  of  a  power  which  has  not 
been  &:ranted.  Can  there  be  any  doubt  of  this  ?  Suppose  a  man  to  be  indicted 
for  an  assault  and  battery.  He  is  tried  and  found  guilty,  and  the  Judge 
>vithout  any  circumstances  of  peculiar  aggravation  having  been  shown,  fines 
him  a  thousand  dollars,  and  commits  him  to  prison  for  one  year.  Now,  al- 
though a  Judge  may  possess  the  power  to  fine  and  imprison,  for  this  offence  at 
his  discretion,  would  not  this  punishment  .be  such  au  abuse  of  judicial  discre^ 
tion,  and  sfford  such  evidence  of  the  tyraunical  and  arbitrary  exercise  of  power, 
88  would  justify  the  House  of  Kopresentatlves  in  voting  an  impeachment }  But 
^hy  need  I  fancy  causes  ?  Can  fancy  imagine  a  stronger  case  than  is  now, 
in  point  of  fact  before  us  ?  A  member  of  the  bar  is  brought  before  a  Court 
of  the  United  States^  guilty,  if  you  please,  of  having  published  a  libel  on  the 
Judge,  a  libel,  however,  perfectly  decorous  in  its  terms,  and  imputing  no  crim- 
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inal  InieBtioo,  and  so  difficult  of  construction,  (bat  thougk  the^ouoael  'of  iba 
respondent  have  labored  for  hours  to  prove  it  to  be  a  libel,  still  that  qtoeation 
remains  doubtful.  If  in  this  caae^  the  Judge  h^is  degp'aded  the  amthor  by  im- 
prieonment,  and  deprived  him  of  his  means  of  earning  bread  for  himsetf  and  his 
family,  by  suspending  him  from  the  practice  of  his  profession  for  eighteen 
months^  would  not  this  be  a  cruel  and  oppressive  abuse  of  authority  even  ad- 
mitting the  pewer  to  punish,  in  such  a  case,  to  be  possessed  by  thB  Judge!  A 
gross  abuse  of  granted  power,  and  an  usurpation  of  power  not  granted,  are 
offences  equally  worthy  of,  and  liable  to  impeachment.  If  therefore  the  gen- 
tleman could  estabkb,  on  the  firmest  foundation,  that  the  power  to  paniah 
libels  as  contempts,  may  be  legally  exercised  by  all  Courts  of  the  United  States, 
Still  he  would  not  have  proceeded  far  towards  the  acquittal  of  bis  client.^ 

"'  I  make  these  remarks,  not  because  I  entertain  the  smallest  doubt  of  being 
able  to  establish  that  the  respondent  has  been  guilty  of  a  total  usurpation  of 
power,  in  open  defiance  of  the  Constitution  and  law  of  the  land ;  but  merely 
to  express  what  I  believe  to  be  the  true  law  of  impeachraenC 

So  much  for  the  commentaries  of  distinguitihed  authors  upon  the  construction 
of  the  terms  ^  high  crimes  and  misdemeanors." 

As  I  said  before,  we  have  no  statute  definition,  and  no  explanation  in  the  opi- 
nions of  the  Court  in  cases  of  trial  by  impeachment.  We  are  left  only  an  in- 
ference of  what  the  construction  is  from  the  commentaries  of  others ;  from  the 
nature  of  the  charges  prefeiTed,  and  from  the  judgment  of  the  Court. 

Now  as  to  the  meaning  of  another  term  used  in  our  Constitution  as  to  what 
embraces- impeacheable  matter:  I  mean  '*•  corrupt  conduct  in  office."  I  am  not 
aware  that  we  have  anv  definition  in  our  statutes  or  in  common  law,  or  in  the 
works  of  writers  and  commentators  on  this  term.  I  do  not  know  for  I  have  not 
examined  whether  that  term  is  used  in  the  Constutions  of  the  other  States  of 
the  Union. 

It  is  however  not  a  legal  term ;  it  is  not  known  to  the  statute ;  it  is  not  known 
to  the  common  law.  It  is  a  moral  term,  and  we  must  arrive  at  what  was  in- 
leaded  by  it  in  the  best  way  we  can.  It  is  possible  it  was  a  phrase  introduced 
into  the  Constitution,  on  account  of  the  uncertain  construction  of  the  terms 
'*  crimes  and  misdemeanors,*^  and  was  designed  to  include  such  official  miacon- 
duct  as  was  obviously  not  indictable. 

It  may  have  been  used  designedly  by  the  framers  of  the  Constitution,  to  re- 
move any  doubt  as  to  what  was  impeachable  under  the  terms  crimes  and  mis- 
demeanors, to  settle  the  question  whether  it  embraced  any  thing  that  was  not 
indictable.  Whether  this  gener.il  phraseology  was  not  used  to  embrace  aay 
official  misconduct^  which  could  not  be  punishable  by  statute. 

It  certainly  does  not  include  errors  of  judgment,  mistakes,  nor  indiscretions, 
nor  imprudences,  for  those  are  not  corrupt,  they  are  not  contaminated  with  any 
moral  taint  To  establish  corrupt  conduct  in  office,  there  must  be  a  wrongful 
act  done  with  a  bad  motive  or  with  a  guilty  intention;  in  other  words,  to 
establish  corrupt  conduct  in  office,  it  must  not  only  appear  that  some  wrongful 
or  illegal  act  has  been  done  in  office,  but  that  it  was  done  corruptly ;  or  in 
other  words  knowing  that  it  was  wrongful  or  illegal.  The  question  is  not  so 
much  as  to  the  act  as  to  the  motive  or  intent  with  which  it  was  done.  The 
burden  of  proof  on  an  impeachment  in  such  a  case,  is  on  the  prosecntion ;  not 
only  to  show  clearly  the  act  charged,  but  also  satisfactorily  beyond  a  reasonable 
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doubt,  the  corrupt  intent.  These  are  the  positions  which  I  assume  and  consci- 
entiously urge  upon  the  convsideration  of  this  Court,  That  before  the  respon- 
dent can  be  convicted  on  an  impeachment  for  corrupt  conduct  in  office,  it  must 
be  made  out  clearly  by  the  prosecution  that  some  wrongful  or  illegal  act  has  been 
done  by  him,  and  they  must  make  it  out  further  to  the  satisfaction  of  the  Court, 
beyond  a  reasonable  doubt,  that  he  has  done  an  act  intentionally  and  corruptly 
knowing  it  to  be  wrongful  or  illegal. 

And  now  to  the  argument  on  this  subject.  I  say  now,  as  I  had  occasion  to 
say  a  few  days  ago,  that  perhaps  the  whole  legal  defence  of  the  respondent 
may  rest  upon  this  position;  and  the  issue  was  fairly  made  up  between  the 
learned  counsel  for  the  Managers  and  myself,  upon  that  subject. 

The  position  assumed* by  him  and  which  I  presume  he  will  urge  upon  this 
Court,  18  that  it  is  sufficient  for  the  prosecution  to  prove  the  wrongful  or  illeij^al 
act,  and  that  the  guilty  intention  is  the  natural  legal  inference;  because  in  the 
theory  of  the  law,  will  be  his  argument,  a  man  is  presumed  to  intend  that 
which  he  does,  and  if  he  does  a  wrongful  or  illegal  act,  the  law  presuraea  that 
he  did  it  iutentionally,  knowing  that  it  was  wrong  or  illegal,  prd  therefore  that 
it  was  done  corruptly.  And  now  on  this  subject,  I  shall  read,  for  the  rule  ia  an 
important  one;  it  is  one  way  or  the  other,  either  I  am  right  and  the  learned 
counsel  is  wrong,  or  he  is  right  and  I  am  wrong.  It  is  a  vital  fundamental 
<lu<^tion  in  this  case.  All  I  can  say  is,  that  if  the  position  assumed  by  lis  is  not 
correct,  we  have  the  misfortune  to  be  wrong  in  company  with  the  best  of  au- 
thority. I  now  proceed  to  do  what  I  promised  to  do  heretofore ;  to  establish 
this  position  by  what  I  deem  to  be  the  highest  authority. 

As  I  said  before,  there  is  no  statute  defining  it,  nor  is  it  a  legal  term ;  nor  have 
writers  who  have  written  upon  it,  or  learned  counsel  who  have  argued  it  most 
impressively,  for  it  was  the  gist  of  the  argument  of  Wirt,  in  the  trial  of  Judge 
Peck,  and  I  maintain  that  the  decision  of  that  case,  was  a  complete  endorse- 
ment of  the  position  which  Mr.  Wirt  assumed,  and  which  1  will  assume  in  thia 
case.  It  was  the  ground  upon  which  Judge  Peck  escaped.  Never  was  stronger 
proof  of  oppression  and  wrongful  conduct,  than  was  made  out  in  that  case 
against  Judge  Peck.  A  great  majority  of  the  nation  believed  he  ought  to  have 
been  convicted ;  and  yet,  because  there  was  not  satisfactory  proof  beyond  a 
doubt  of  the  wrongful  intent  in  the  actia  charged  against  him,  the  Senate  of 
the  United  States  ac<:[uitted  him,  and  upon  that  ground  alone. 

The  position  is  conceded,  I  think,  substantially  in  the  argument  of  Judge 
Spencer:  **  I  shall  insist  that  the  punishment  was  so  unfit  and  disproportioned 
to  the  offence,  as  to  furnish  the  clearest  proof  of  a  mcked  and  had  motived 
Stress  is  laid  there  upon  the  wicked  and  wrong  motive  that  characterized  the 
conduct  of  Judge  Peck. 

I  shall  read  from  the  same  book,  page  485,  and  although  I  shall  occupy 
some  time  in  reading  from  this  authority,  I  think  the  Senate  will  not  regret  the 
time  spent,  nor  any  attention  they  may  bestow  upon  the  reading. 

I  can  assure  the  Court  that  they  will  find  this  argument  any  thing  but  unin- 
teresting, if  splendid  genius  and  logical  reasoning,  can  make  any  argument  ia* 
teresting. 

The  specifications  of  these  high  misdemeanors  are :  • 

'^  !•  Of  an  arbitrary,  unjust,  oppressive  arrest,  under  color  and  pretence  that 
the  party  had  committed  a  contempt  of  the  Court 
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<*  2.  Of  an  UDJust^  oppressive,  and  arbitrary  seatence  of  imprisoDment,  and 
of  BUflpensioQ  from  the  practice  of  the  law,  under  the  like  color  and  pretence. 

'*  3.  The  whole  being  charged  to  have  been  done  with  the  intention,  wrong- 
fully and  unjustly,  to  oppress,  imprison,  and  otherwise  injure  the  said  Luke 
£.  Lawless  under  color  of  law.  The  offence  chained,  then,  is  compounded  of 
an  unlawful  act  done  with  a  guilty  intention." 

I  may  as  well,  in  this  connection,  lest  I  forget  it  hereafler,  allude  to  the  dis- 
tinction between  the  case  of  Judge  Peck,  and  the  Judge  at  the  bar,  where  the 
guilty  intention  was  in  direct  terms  charged  against  the  respondent 

'  In  the  case  at  bar,  I  am  not  aware  that  that  charge  exists^  but  merely  a 
charge  of  illegal  acts,  imprudencies  and  indiscretions. 

The  respondent  has  answered,  denying  the  charge  ill  both  its  aBpects— of  aa 
unlawful  act  and  a  guilty  intention. 

The  burthen  is  on  the  Managers  to  make  good  the  charge,  both  as  to  the  ille- 
gality of  the  act,  and  the  guilt  of  the  intention. 

It  is  not  enough  for  them  to  prove  that  the  act  was  unlawful,  (though  this, 
I  apprehend,  is  beyond  their  power,)  but  they  must  go  further,  and  prove  that 
this  unlawful  act  was  done  with  a  guilty  intention. 

"Even  if  the  Judge  were  proved  to  have  mstaken  the  law,  that  would  not 
warrant  a  conviction,  unless  the  guilt  of  intention  be  also  established.  For  a 
mere  mistake  of  the  law  is  no  cri^ne  or  nusdemeanor  in  a  Judge.  It  is  the  tn- 
teniion  that  is  the^ssence  of  every  crime.  The  maxim  is  (for  the  principle  is 
so  universally  admitted,  that  it  has  grown  into  a  maxim,)  actus  non  facU 
return  nisi  mens  sit  tea. 

"  Sir,  if  the  impeachment  had  not  contained  the  charge  of  the  guilty  inten- 
tion, the  respondent,  under  the  advice  of  his  counsel,  would  have  demurred  ta 
it;  not  by  a  special  demurrer  to  the  form,  but  a  general  demurrer  to  the  sub- 
stance;  for  the  intention  is  the  substance  of  the  crime. 

"  The  Honorable  Managers  who  prepared  this  article  of  impeachment,  were 
perfectly  aware  of  this,  and  have,  therefore,  very  properly  charged  the  intention 
in  express  terms." 

I  shall  eonteud,  that  in  the  charges  in  this  case,  there  is  a  want  of  averment 
of  intent,  and  that  that  is  demurrable ;  and  that  we  shall  take  the  right  of 
demurrer  because  we  have  expressly  reserved  it  in  our  plea. 

**  Sir,  it  is  a  material  part  of  the  charge,  and  what  it  was  material  to  the 
chaige,  it  is  material  to  prove.  Let  them  then  prove — first,  that  the  repondent 
acted  unlawfully  in  pronouncing  the  sentence  which  he  did  pronounce ;  but  if 
they  can  make  out  this  proposition,  (which  we  conceive  to  be  impossible,)  they 
have  something  more  behind,  for  they  have  charged,  that  in  acting  thus  unlaw- 
fully, he  did  it  with  the  intention  wron^ully  and  unjustly  to  oppress,  imprison, 
and  otherwise  injure  the  said  Luke  £.  lawless,  under  color  of  law.  Now,  if  the 
respondent  thought  that  he  was  acting  lawfully,  and  so  acted  with  the  intention, 
to  discharge  what  he  conceived  to  be  his  duty  as  a  Judg(>,  he  cannot  be  guilty 
of  this  charge ;  for  he  could  not  have  taken  this  step  with  the  intention  wrong- 
fully and  unjustly  to  oppress  and  injure  Mr.  Lawless  under  color  of  law.  The 
charge  necessarily  implies  that  the  Judge  was  conscious  he  was  usurping  a 
power  that  he  did  not  possess — that  he  did  it  wilfully  and  knowingly — and 
that  he  did  it  with  the  intention  charged,  wrongfully  and  unjustly  to  oppress 
Mr.  Lawless  under  color  of  law.     Now,  sir,  this  proposition  the  Honorable 
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llana^rs  are  bound  to  establish  in  both  its  terms  by  the  evidence  in  the  case. 
It  will  not  be  enough  for  them  to  excite  a  suspicion,  to  raise  a  doubt  upon  the 
subjeet,  to  leave  the  minds  of  the  Honorable  Court  in  inquUibrio;  they  must 
cast  the  balance  distinctly,  remove  every  reasonable  doubt,  and  place  the  ille- 
gality of  the  act,  and  the  guilt  of  the  purpose,  beyond  question,  before  they 
can  expect  from  this  Hon.  Court  a  sentence  of  guilty. 

**•  One  of  the  Honorable  Managers,  seeming  to  perceive  the  impossibility  of 
satisfying  any  candid  mind  that  the  respondent  was  guilty  of  the  intention 
charged,  endeavored  to  escape  this  rule  of  the  criminal  law,  by  contending  that 
if  they  fixed  on  the  respondent  the  commission  of  an  unlawful  act,  the  guilty 
intention  charged  in  the  impeachment  followed,  as  a  necessary  implication  of 
law.  This  I  deny ;  for  then  every  mistake  of  law  on  the  partof  a  Judge,  would 
become  a  crime,  or  a  civil  injury  for  which  he  would  be  personally  responsible. 
The  Honorable  Manager  sought  to  illustrate  his  proposition  by  the  cases  of 
murder  and  forgery.  **  If,  said  he,  **  a  party  be  proved  to  have  committed  a 
deliberate  murder,  will  he  not  be  presumed  to  have  intended  to  commit  mur- 
der? Is  separate  proof  of  intention  ever  required  in  such  a  case?  Or  if  a 
man  be  proved  to  have  committed  forgery,  will  not  the  law  infer  the  intention 
from  the  act  ?*' — This  is  plausible :  let  us  examine  its  solidity :  it  is  the  proposi- 
tion which  they  must  maintain,  and  from  which  alone  they  can  have  any  hope 
of  succisss  in  this  case.    Is  it  sound  ? 

**  They  ask,  first,  i/  a  man  be  proved  to  have  committed  a  deliberate  murder, 
whether  the  law  requires  any  separate  proof  of  a  guilty  intention  ?  Certainly 
not !  Why  ?  Because  he  cannot  be  proved  to  have  committed  a  deliberate 
murder,  without  having  fixed  upon  him  the  proof  of  the  guilty  intention ;  for 
that  guilty  intention  is  a  necessary  part  of  the  proof  of  a  deliberate  murder. 
But  that  is  not  a  case  in  which  the  law  infers  a  guilty  intention  from  the  simple 
act.  Murder  is  not  a  simple  act.  It  is  a  technical  term,  presenting  a  com- 
pound of  act  and  intention;  t>.e  act  is  the  killing,  the  iuieni  is  of  purpose  and 
with  malice  aforethought  But  let  us  take  the  act  by  itself,  and  see  whether 
the  law  will  supply  by  implication,  the  guilty  intention. 

"  The  analysis  will  prove  the  fallacy  of  this  proposition  attempted  to  be  main- 
tained by  the  Honorable  Manager,  and  establish  the  solidity  of  the  principle 
for  which  we  contend. 

**  The  simple  act  is  killing  a  reasonable  being  in  the  peace  of  the  country. 
If  on  mere  proof  of  the  act  of  killing,  the  law  would  imply  the  guilty  intentioiiy 
then  all  killing  would  be  murder.  But  is  it  sd  '  We  know  that  it  is  not.  Every 
lawyer  is  familiar  with  the  three  great  divisions  of  homicide,  into  felonious, 
excusable  and  justifiable.  He  knows  that  the  first,  felonious  koniicide^  is  again 
subdivided  by  the  criterion  of  intention ;  that  the  first  grade  is  of  murder^  which 
is  done  of  purpose  and  with  malice  aforethought^  the  punishment  being  death ; 
the  second  manslaughter,  in  which  there  is  the  want  of  that  deliberate  and 
guilty  intention,  but  which  being  done  suddenly  and  in  the  heat  of  passion,  the 
ofiender  has  the  benefit  of  clergy.  Then  there  is  excusable  homicide,  and  killing 
in  self  defence  or  by  misfortune ;  and  justifiable  homicide,  as  where  the  killing 
is  in  execution  of  the  sentence  of  law  or  for  the  prevention  of  crime. 

''In  all  these  cases  the  simple  act  is  the  same — it  is  the  killing  of  a  human 
bebg.  What  is  it  that  shades  ofi'  this  same  act  from  a  crime  of  the  deepest  dye, 
through  all  its  gradations,  till  it  becomes  not  only  innocent  but  an  act  of  merit  t 
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li  is  the  intention.  If  one  man  poison  another  of  purpose  and  with  malic9 
aforethought,  it  is  murder.  But  a  mother  poisons  her  child,  by  giving  it  arse- 
nic, through  mistake  for  magnesia.  She  has  done  it  with  deliberation,  and  with 
the  exercise  of  her  best  judgment.  The  act  is  the  same  in  both  cases — it  is 
killing  by  poison.  Why  is  it  crime  in  the  one  case,  and  no  crime  in  the  other! 
Because  of  the  difference  of  intention  proved ;  not  a  different  intention  implied 
by  law;  but  a  different  intention  establi;shed  by  proof. 

*'Take  the  other  illustration  put  by  the  Honorable  Manager,  the  case  of 
forgery.  What  is  forgery  ?  It  is  the  fraudulent  making  or  alteration  of  a  writings 
to  the  prejudice  of  another  man's  right.  The  fraudulent  intention  is  here  again 
an  essential  part  of  the  crime.  It  must  be  done  to  the  prejudice  of  another 
man^s  righL  But  the  act  of  imitating  the  hand  writing  of  another,  so  as  to  de- 
ceive even  the  man  himself,  and  lead  him  to  admit  it  to  be  his  own,  may  be 
done,  and  is  often  done,  without  a  crime.  It  is  done  through  playfulness,  and  is 
rendered  innocent  by  the  absence  of  all  fradulent  intention,  all  intention  to  pre- 
judice another  man's  right. 

^^  It  is  true,  that  if  a  man  be  proved  to  have  made  or  altered  a  writing  to  his 
own  emolument,  and  to  the  prejudice  of  another  man's  right,  and  the  proof 
stop  there,  the  forgery  is  proved,  because  the  fraudulent  intention  is  apparent  in 
the  proof  of  the  facts  already  exhibited.  But  that  is  not  the  case  of  an  inten- 
tion implied  by  operation  of  law;  it  is  the  case  of  an  intention  proved  by  the 
facts  in  evidence.  The  facts  are  utterly  inconsistent  with  an  innocent  intention, 
and  are  consistent  only  with  a  guilty  one.*^ 

*^  But  permit  me,  under  this  head  of  forgery,  with  which  the  Honorable 
Manager  has  furnished  us,  to  put  another  case,  rather  closer  in  point  of  analogy 
to  the  case  at  bar.  Let  us  suppose  that  the  man  accused  of  forgery  holds  a 
power  of  attorney  to  use  the  name  of  his  principal  in  a  great  variety  of  spe- 
cified cases:  and  suppose  that  some  of  the  specifications  of  his  powers  are  so  equi- 
vocally worded,  that  he  might  well  have  supposed  himself  authorized  to  use  it 
in  the  case  charged  as  a  forgery.  How  would  the  Court  presiding  at  the  trial 
charge  the  jury  in  such  a  case?  Would  they  say,  "  Gentlemen,  take  the  power 
of  attorney  and  examine  it,  and  if  you  think^  on  a  fair  construction  of  the  in- 
strument, that  it  gave  him  no  authority  to  use  the  name  of  his  principal  in  this 
case,  he  is  guilty  of  forgery,  and  you  must  find  him  guilty  ?"  No,  sir.  The 
Couit  would  take  the  instrument  into  their  own  hands.  They  would  scaa  its 
terms. — They  would  tell  the  jury,  that  the  power  was  so  ambiguously  expressed, 
that  the  man  might  well  have  supposed  himself  authorized  to  do  the  act  which 
he  had  done;  that  if  he  could  reasonably  be  believed  to  have  supposed  him- 
self so  authorized,  which,  under  the  circumstances,  he  might  well  have  done, 
he  was  guilty  of  no  crime,  because  the  act  did  nut  make  him  guilty  unless  his 
intention  was  guilty — and  that  in  such  a  case,  to  doubt  was  to  acquit  Even 
if  the  Court  themselves,  in  such  a  case  should  be  of  the  opinion  that  the  letter 
of  attorney  did  not,  on  a  correct  construction,  authorize  the  act  which  had  been 
done,  they  would  then  say  that  he  had  done  an  unlawful  act,  and,  in  a  civil 
suit,  they  would  set  it  aside  as  against  his  principal,  because  it  had  not  been 
done  within  the  scope  of  his  authority.  But  could  they,  in  such  a  case,  come 
to  the  conclusion  that  he  had  done  a  criminal  act,  and  punish  him  for  it  crimi- 
nally ?  Xever,  so  long  as  a/atV  doubt  could  exist  as  to  the  guilt  of  his  intention. 

^  Transfer  this  reasoning  to  the  case  at  bar.  The  respondent's  counsel  entertaia 
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no  doubt  that,  under  the  laws  of  the  laud,  be  pcbseeeed  the  power  which  he  ex- 
ercised ou  this  occasioD ;  that  the  case  was  a  proper  oue  for  its  exercise ;  and  thai 
it  was  exercised  in  good  faith,  under  a  conscientious  seuse  of  duty.  They  be- 
lieve that  the  case  stands  authorized  and  justified  by  all  the  principles  and  all 
the  precedents  which  have  been  placed  before  you,  both  in  the  EnglLbh  and 
American  books.  The  Honorable  Managers  on  the  other  hand,  say  that  they 
differ  with  us  in  tliis  opinion;  that  these  authorities  gave  him  no  such  power;, 
tkat  they  extend  but  a  little  way ;  and  that  the  respondent  passed  the  line  drawn 
around  him  by  the  books.  Now,  suppose  that  this  Honorable  Court  should  be 
of  the  opinion  that  the  respondent  had  not  the  power  which  he  has  exercised; 
that  the  judges,  whose  example  he  has  followed,  mistook  the  law  of  contempt 
that  elementary  writers,  hitherto  received  as  authority  in  our  tribunals,  have 
carried  the  power  of  the  court  too  far ;  or  suppose  they  should  think  that  the 
respondent  has  misconstrued  the  authorities;  that  they  do  not  in  reality,  go  the 
full  length  to  which  he  carried  the  power ;  yet  if  they  shall,  also,  believe  that 
from  the  existing  state  of  the  authorities^  elementary  or  reputed,  and  from  the 
course  pursued  by  other  Courts,  in  like  case?,  both  in  England  and  the  United 
States,  the  respondent  might  have  believed  he  had  the  power,  might  have 
thought  the  case  a  proper  one  for  the  exercise  of  the  power  and  might  have  been 
influenced  by  a  sense  of  official  duty  in  doing  what  he  did.  Is  it  possible  that, 
under  circumstances  like  these,  you  can  affirm,  on  your  judicial  oath,  not  only 
that  he  had  no  power,  but  that  he  knew  he  had  no  power,  and  must  have  con- 
sciously and  intentionally  usurped  the  power  for  the  guilty  purpose  of  oppress- 
ing Lawless  ?  Sir,  can  it  be  denied  that  such  is  the  state  of  the  authorities  that 
any  professional  man,  of  the  first  science  in  his  profession,  might,  with  all  his 
heart  and  conscience,  have  fully  believed  and  affirmed  the  existence  of  the 
power  ?  I  will  venture  to  assert  that  you  may  consult  one  hundred  of  the  most 
eminent  lawyers  in  this  countiy  on  thv)se  authorities,  and  that  a  great  majority 
of  them  will  express  an  opinion  in  favor  of  the  power.  Permit  me  to  ask  this 
Honorable  Court — the  authorities  have  all  been  read  before  you — would  it  de- 
tract from  the  reputation  of  the  first  lawyer  in  the  land  to  express  the  opinion 
that,  aeconling  to  these  autliorities,  the  power  to  punish  such  a  contempt  exists 
in  our  Courts?  You  might  differ  with  him  in  opinion,  but  would  you  pro- 
nounce him  ignorant  of  his  profession — nay  more — would  you  pronounce  him 
a  scoundrel  for  having  such  an  opininon/  Yet  this  is  the  drift  <  f  the  argument 
on  the  other  side.  You  are  called  upon  to  pronounce  Judge  Peck  to  be  a  crim- 
hvali  for  doing  no  more  tlian  what  he  saw  had  been  done,  not  only  in  England, 
but  in  all  the  Courts  of  the  United  States.  Yes.  sir;  in  those  States  which 
have  been  the  loudest  and  strongest  in  favor  of  the  liberty  of  the  press  and  the 
right  of  trial  by  jury,  this  power  has  been  exercised  by  the  Courts.  Look  at 
Yirdnia.  Is  there  a  State  in  the  Union  more  truly  republican,  more  lofty  and 
high  minded,  more  ardent  in  the  assertion  of  all  popular  rights?  Yet  in  that 
State,  you  have  seen,  sir,  that  this  same  power  has  been  asserted  and  exercised 
by  her  Courts,  and  declared  to  be  indispensable  to  the  protection,  independence 
and  utility  of  those  tnbunals.  Now,  sir,  with  such  a  host  of  precedents  before 
him,  was  it  strange  that  Judge  Peck  should  believe  the  power  to  exist?  And  if 
he  might  have  so  believed,  can  you  infer  from  the  simple  act  of  its  exercise,  a 
criminal  intention  f  For  this  is  the  argument  which  I  am  now  resbting;  the 
argument  being,  that  if  he  have  not  the  authority  of  the  law  for  what  he  did,* 
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bere  is  no  neceBaity  to  inquire  into  iotention ;  becaose  the  act  being  unlawful, 
the  gniky  intention  follows  as  a  neoesaarj  consequence.  I  say  on  the  contrary, 
that  the  question  of  legal  power  in  this  case,  is  a  question  on  which  the  moat 
enlightened  men  of  the  profession  may  honestly  differ  in  opinion;  and  in  this 
case,  I  consider  myself  as  making  a  very  liberal  concession,  because  I  reallj 
think  the  power  so  clearly  asserted  by  all  the  authorities,  that  but  for  what  we 
liare  heard,  we  might  well  have  anticipated  an  entire  unanimity  of  opinion  in 
its  favor.  But  it  is  not  enough  f  jr  my  argument,  to  say  that  it  is  a  power  with 
regard  to  which  enlightened  and  honest  men  may  well  differ  in  opinion;  for  if 
they  may  honestly  differ,  there  oan  be  no  crhne  or  misdemeanor  in  holding  or 
acting  upon  either  opinion.  Yet  by  the  argument  which  I  am  resisting,  you 
are  called  upon  to  say  that  if,  on  your  corutruetian  of  the  authorities.  Judge 
Peck  had  not  the  power  which  he  exercised,  it  follows  as  a  legal  consequence 
that  he  acted  with  the  criminal  intention,  charged  in  the  article  of  impeach- 
ment. No,  sir;  a  Judge  may  mistake  the  law,  and  ntill  be  an  honest  man. 
How  often  do  we  find  the  roost  upright  and  enlightened  Judges  differing  in 
their  opinions  on  questions  of  law  ?  The  one  side  or  ibe  other  must  be  mistaken, 
for  both  cannot  bu  right  The  one  side  or  the  other  must  be  for  doing  what 
is  unlawful.  But  does  it  therefore  follow  that  the  side  which  is  in  error  ia 
criminal? 

'*  Nay,  we  have  sometimes  even  a  whole  bench  admitting  the  error  of  a  for- 
mer decision,  and  solemnly  retracting  that  error;  but  who  ever  supposed  that 
they  were  criminal  either  in  the  first  opinion  or  the  last  ?  The  law  is  not  one 
of  the  exact  sciences;  you  cannot  reduce  its  principles  to  demonstration.  Dif- 
ferences of  opinions  among  its  profesf»ors  are  proverbial.  It  is  for  this  reason 
that  appellate  courts  are  instituted.  We  see  the  opinion  of  inferior  conrts  re- 
versed every  day,  and  this  not  only  in  civil  but  in  criminal  matters.  But  no 
one  ever  thought  of  impeaching  an  inferior  Court  because  it  has  mistaken  the 
law ;  and  yet,  according  to  this  argument,  they  ought  to  be  impeached  in  every 
such  case — because  an  unlawful  act,  we  are  told,  necessarily  involves  a  criminal 
intention.  I  respectfully  insist,  therefore,  that  although  you  should  differ  with 
Judge  Peck  and  bis  counsel,  with  respect  to  the  extent  of  his  judicial  powers, 
and  think  that  he  had  not  the  power  to  punish  the  conduct  of  Mr.  Lawless^ 
as  a  contempt  of  Court,  it  does  not  follow  that  he  is  guilty  of  the  misdemea- 
nor charged  in  the  impeachment;  because  the  injury  still  remains,  whether  this 
was  an  honest  mistake  of  judgment,  or  whether  he  acted  with  the  guilty  inten- 
tion, charged  in  the  impeachment;  and  that  this  guilty  intention  must  be  placed 
beyond  doubt,  before  you  can  convict  him,  because  the  principle  of  the  crirainai 
law  i?,  that  to  doubt  is  to  acquit.  I  insist,  too,  that  this  guilty  intention  is  not 
to  be  inferred  from  the  alleged  incorrectness  of  hi^  judicial  opinion,  but  must 
be  satisfactorily  proved  by  the  evidence  in  the  cause.  The  Hon.  Manager,  I 
humbly  conceive,  then,  was  rather  unfortunate  in  his  illustrations  from  the  cases 
of  murder  and  forgery.  He  did  not  perceive  that  the  very  terms  in  which  he 
stated  his  propositions  involved  that  very  proof  of  intention,  as  a  fact  which  he 
t^ttpposed  the  law  would  raise  by  implication. 

**  On  the  same  subject  of  intention,  I  infer  from  a  remark  madeby  another  of 
the  Hon.  Managers,  (  Mr.  Storrs,)  in  one  of  those  incidental  debates  on  the  evi- 
dence, of  which  we  have  had  so  many,  that  he  thinks  he  may  fairly  turn  on 
the  respondent  a  principle  urged  by  him  against  Mr.  Lawless  in  his  defence 
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befor«  the  House  of  Kepresentativefl,  to  wit,  that  every  man  is  presumed  t6 
iotend  the  natnrftl  coDsequenoes  of  bis  own  actions.  Nothing  is  mi  re  true  than 
this  principle;  but  the  Hon.  Manager  must,  I  think,  have  laid  aside  his  usual 
discriminationf  when  he  supposed  it  applicable  to  the  question  now  before  us. 
It  relates  to  the  physical,  practical  consequences  of  an  action  which,  in  the  of- 
Jinary  course  of  nature,  must  follow  it.  There  a  man  is  always  presumed  to 
intend.  Yet,  his  moral  guilt  or  innocence  may  remain  unsettled,  and  alwajB 
da  remain  unsettled,  unless  the  consequences  be  such  as  could  have  been  con* 
nected  only  with  a  guilty  intention. 

"  The  man  who,  in  o[)en  day,  presents  a  gun  at  the  breast  of  another,  which 
be  knows  to  be  loaded,  and  discharges  it,  must  be  presumed  to  have  intended 
to  kill  him,  because  that  is  the  natural  consequence  of  his  act.  But  the  moral 
and  legal  guilt  or  innocence  of  the  act,  remains  to  be  settled  by  other  con- 
siderations. The  man  whom  he  has  slain  may  have  been  an  assassin  who  had 
come  to  murder  him,  or  a  robber  who  was  in  the  act  of  breaking  open  his  house 
to  plunder  him,  or  a  criminal  who  was  resisting  to  death  the  serv  ice  of  a  pro- 
cess; in  all  which  cases,  though  he  did  not  intoud  the  nntural  conse<]u^nce8  of 
bis  own  act,  he  is  held  excused  or  justified  by  the  law.  Hunters,  in  the  impec- 
feet  light  of  the  dawn,  or  of  tbe  twilight,  have  been  known  to  draw  the  trigger 
on  each  other,  in  the  forest,  under  a  mistake  that  they  were  the  game  of  which 
they  were  mutually  in  pursuit,  and  death,  the  uatural  consequence,  has  followed; 
yet  there  has  been  no  legal  or  moral  guilt  in  the  act,  because  there  was  no  such 
intention.  The  respondent,  in  his  defence  before  the  House  of  Representatives, 
applied  the  principle  thus :  the  natural  effect  of  such  a  publication  as  that  of 
Mr.  Lawless,  was  to  bring  the  Court  into  open  disgrace  and  contempt  before  the 
public,  and  to  prejudice  the  minds  of  the  community  with  regard  to  causes  still 
pending  in  Court;  and  these  being  the  natural  consequences  of  such  a  publi- 
cation, Mr.  Lawless  must  bo  supposed  to  have  intended  them,  because  every 
man,  is  supposed  to  intend  the  obvious  and  natural  consequences  of  his  own 
actions.  The  argument,  I  humbly  apprehend,  was  perfectly  fair,  and  fixed,  in 
that  case,  the  guilt  of  Mr.  Lawless;  because  those  consequences  were  such  as 
could  be  connected  only  with  a  guilty  purpose ;  they  were  moral  consequences 
and  guilty  in  themselves. 

*^  But  let  us  see  with  what  candor  the  principle  can  be  turned  on  Judge  Peck, 
to  the  end  of  fixing  guilt  on  bira  ?  The  natural  consequence  of  his  order  to 
imprison  Lawless  for  twenty-four  hours,  was  that  he  should  be  so  imprisoned; 
be  is,  therefore,  to  be  presumed  to  have  intended  that  consequence;  the  natural 
consequence  of  his  order  of  suspension  from  practice  for  eighteen  months^  was 
that  he  should  be  so  suspended,  and  he  is  therefore  to  be  presumed  to  have 
intended  that  consequence.  This,  I  admit  He  intended  that  he  shonld  be 
imprisoned ;  he  intended  that  he  should  be  suspended  from  practice.  But  this 
is  not  the  intention  charged  in  the  impeachment,  and  which  is  here  in  question. 
The  intention  here  charged  is  wrongfully  and  unjustly  to  imprison  and  injure 
bim  under  color  of  law ;  and  unless  mtentional  wrong  and  injustice  can  be  pre- 
dicated of  every  order  of  imprisonment  and  suspension,  as  a  natural  conse- 
quenoe,  I  do  not  see  how  they  can  be  predicated  of  this  order.  Does  the  Hon. 
ttanager  intend  to  argue  that  the  Judffe  had  no  lawful  authority  to  pass  the 
fientence  which  he  did ;  that  the  imprisonment  and  suspension  being  without 
authority,  were  wrongful  and  oppreaavt;  and  that  the  wrongful  and  oppressive 
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impriBoonient  and  suspension,  being  the  natural  consequences  of  tlie  Judge^a 
tinlawful  act,  mast  be  presumed  to  have  been  intended  by  him  f  Does  not  tho 
gentleman  pereeive  that  by  this  process  of  reasoning,  he  is  begging  the  whole 
qu^ion ;  first,  the  Judge  acted  without  the  authority  of  law ;  secondly,  that  he 
knew  he  was  acting  without  the  authority  of  law;  for  it  is  only  by  the  assuDsp- 
tion  of  both  these  positions,  that  he  can  arrive  at  his  consequence  of  an  inten- 
tion wrongfully  and  unjustly  to  oppress  and  injure.  For  he  surely  does  not 
mean  to  contend  that  every  unlawful  imprisonment  flows  from  intentional  opprea- 
gion  in  the  Judge  who  has  ordered.it. 

^  How  often  has  bail  been  refused  through  the  mistakes  of  Judges,  when  it 
ought  to  have  been  allowed ;  and  the  consequence  invariably  is  an  unlawful 
imprisonment  ? — How  often  have  men  been  discharged  on  habeas  corptiSj  who 
have  been  wrongfully  imprisoned  through  the  mistake  of  Judges  9  Would  the 
gentleman  apply  his  argument  to  such  cases  f  Would  he  say  that  wrong^  oppres* 
sioriy  and  injustice  are  the  natural  consequences  of  such  mistakes ;  and  that  as 
every  man  is  presumed  to  intend  the  natural  consequences  of  his  own  actions, 
therefore  those  Judges  (admitted  to  have  acted  under  an  honest  mistake  of  their 
duty)  must  be  presumed  to  h^ve  intended  to  lorong,  oppress  and  injure  tbfi 
roan  whom  they  have  sentenced  ? 

**  DoiS  he  not  perceive  that  by  such  an  argument,  he  would  be  maintaining 
a  solecism  in  terms,  and  that  the  whole  fallacy  arises  from  the  misapplication  of 
a  principle  perfectly  true  and  sound  in  itself?  Every  man  must,  indeed  be  pre- 
sumed to  intend  the  natural  and  practical  consequences  of  his  own  actions. 

•*  But  the  moral  character  of  his  actions  takes  its  color  from  his  mind ;  and 
the  act  whatever  it  may  be,  does  not  make  him  guilty,  unless  his  mind  be  guilty. 
If  the  consequences  which  he  aims  to  produce,  are  necessarily  immoral  in  theca- 
selves,  his  mind  is  guilty,  and  imparts  its  guilt  to  his  actions. 

•*  But  if  intending  to  do  right,  he  does,  through  mistake  what  is  wrung,  what 
kind  of  logic  is  that,  which  would  seek  to  fasten  upon  him  by  induction,  a 
guilty  intention  against  tlie  s^ry  terms  of  the  hypothesis?  Although  it  be 
true  then,  that  every  man  is  to  be  presumed  to  intend  the  natural  eoasequencea 
of  his  own  actions,  and  therefore  that  Judge  Peck  must  be  presumed  to  have 
intended  that  Mr.  Lawless  should  be  imprisoned  and  suspended  from  practice, 
it  does  not  follow  that  he  intended  wrongfully  and  unjustly  to  oppress  and  in- 
jure him ;  because  wron^  and  injtistice  are  not  the  natural  consequences  of  the 
honest  delivery  of  an  official  opinion  by  a  Judge. — The  very  reason  why  a  man 
is  presumed  to  intend  the  natural  consequences  of  his  own  actions  and  is  held 
responsible  for  them,  is  because  he  must  have  foreseen  those  consequences  at 
the  time  of  his  action.  But  can  a  Judge  be  presumed  to  foresee  that  wion^ 
and  injustice  will  follow  from  his  pronouncing  an  opinion,  which  he  honestly 
believes  to  be  a  correct  opinion  and  to  be  demanded  by  his  official  duty  ?  The 
question  carries  its  own  answer  with  it,  and  fairly  exposes,  I  conceive,  the  mis- 
applications of  this  principle  to  the  point  under  consideration. 

**  We  are  not  now  discussing  the  question  of  fact  Whether  Judge  Peck  erred 
or  not  in  the  expression  of  his  opinion,  and  even  if  he  did  err,  whether  his  error 
was  so  palpable  that  he  must  have  been  conscious  of  it,  or  whether  the  case  was 
attended  with  any  circumstances  which  will  justify  this  honorable  Court  in  pro- 
nouncing the  respondent  guilty  of  the  intention  charged,  will  constitutes  sub- 
sequent part  of  my  inquiry.     We  are  now  engaged  in  settling  the  prtliminsry 
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rrinciplefl  of  the  discussion,  and  fixing  the  true  question  before  the  Court ;  and 
insist  that  the  guilty  intention  charged  bv  the  article  of  the  im]  eachmeut,  is 
an  essential  part  of  the  offence,  and  must  be  clearly  and  distinctly  made  out 
by  the  proof,  before  the  Honorable  Managers  can  call  for  the  conviction  of  the 
respondent. 

"  I  issist,  farther,  that  even  if  the  Honorable  Managers  could  succeed  in 
proving  that  the  Judge  was  not  warranted  by  the  laws  of  the  land,  in  punish- 
ing the  publications  of  Mr.  Lawless  as  a  contempt,  the  guilty  intention  would 
Btill  remain  to  be  proved,  For  I  deny  the  proposition  that  the  law  will  annex, 
by  implication,  a  criminal  intention  to  every  opinion  of  a  Judge,  which  is 
fihown  to  be  erroneous.  And,  while  I  admit  that  every  man  is  presumed  to 
intend  the  natural  consequences  of  his  own  actions  because  he  must  hare  fore- 
seen that  they  would  follow,  I  deny  that  the  respondent  is  to  be  assumed  to  have 
intended  wrongfully  and  unjustly  to  imprison,  oppress  and  injure  Luke  £.  Law- 
less, by  the  sentence  which  be  pronounced,  because  wrong  and  injustice  are  not 
the  natural  consequences  of  a  judieial  opinion  honestly  expressed,  and,  there- 
fore, could  not  have  been  foreseen  by  the  respondent,  when  he  pronounced  that 
opinion,  even  although  the  opinion  may  have  been  held  to  have  been  erroneous ; 
and  I  contend,  that  even  although  the  Judge  should  be  shown  to  have  acted 
orroneoualy  in  point  of  law,  (which  I  confidently  believe  cannot  be  shown)  yet, 
unless  the  principle  of  the  criminal  law  are  to  be,  now  and  here,  for  the  first 
time  torn  up  and  reversed,  the  Judge  is  to  be  presumed  to  have  acted  innocently 
and  honestly,  until  the  contrary  shall  be  established  by  the  proofe. 

"But,  I  fin  J  that  I  hnve  not  yet  done  with  these  preliminary  principles;  for 
another  of  the  Honorable  Managers  (Mr.  Wicklifie),  has  advanced  a  proposition 
so  novel,  and  so  directly  confronted  by  all  the  authorities,  that  had  it  not  been 
for  some  other  things  that  I  have  heard  in  this  case,  I  should  have  heard  it 
with  with  unmixed  surprise.  The  Honorable  Manager  tells  us,  that  he  cares 
not  for  proof  of  intention ;  that  he  eares  not  whether  the  Judge  acted  wrong 
from  ignorance  or  intention.  That  ignorance  of  the  law  is  no  excuse  in  an  un- 
learned layman,  much  less  in  a  learned  Jndffe.  That  every  roan  is  presumed  to 
know  the  law,  and  a  fortiori  a  Judge,  wnose  office  it  is  to  understand  and 
administer  the  law.  If,  therefore,  a  Judge  through  ignorance  of  the  law  has 
done  that  which  he  had  no  power  to  do,  ne  is  just  as  guilty  in  the  eye  of  the 
law,  as  if  he  had  sinned  intentionally  against  the  light  of  knowledge. 

'*Then,  according  to  this  process  of  reasoning,  a  mistake  of  the  law  by  a 
Judge  is  an  impeachable  ofience !  But  is  it  possible  that  the  Honorable  Manager 
can  mean  to  contend  that  a  Judge  is  answerable,  either  civilly  or  criminally,  for 
an  error  of  judgment;  that  he  can  be  either  sued,  indicted,  or  impeached  for 
such  an  error  ?  If  such  be  his  meanincr,  he  is  in  direct  conflict  with  all  the 
authorities  on  the  subject  The  question  is  not  a  new  one.  It  has  been  long 
since  settled,  both  in  England  and  the  United  States,  and  I  am  not  aware  that 
for  many  centuries  any  judge  or  advocate  has,  even  by  inadvertence,  sanctioned 
or  even  countenanced  the  position  which  has  been  thrown  out  by  the  gentleman. 
From  the  reign  of  Edward  III.,  to  the  present  day,  the  current  of  authorities 
is  clear  and  uniform  the  other  way ;  and  establish,  beyond  controversy,  the  prin- 
ciple that  the  judge  of  a  court  of  record  is  not  answerable^  either  civilly  or  crim- 
inally, for  a  mistake  of  judgment  in  his  judicial  character.  The  English  autho- 
rities are  reviewed  by  Cfhief  Justice  Kent,  in  the  case  of  Yates  and  Lansing,  5 
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Jobosan's  ReporU,  291.  The  case  was  tliat  of  a  civil  suit  against  ChanoeQor 
LaAsing  for  having  punished,  as  a  ooutempt,  an  act  which  had  been  finallj  do- 
cided  by  the  high  court  of  error  and  impeachments  not  to  be  so  punishable. 
In  the  page  to  which  I  have  referred,  Chief  Justice  Kent  announces  in  the  fol- 
lowing terms  the  propositions  which  he  establishes  bj  the  English  authorities: 

*^  Judicial  exercise  of  power,"  continues  Judge  Kent,  **  is  imposed  upon  the 
Courts. 

*•  They  must  decide  and  act  according  to  their  judgment,  and  therefore  the 
law  will  protect  them.  The  Chancellor,  in  the  case  of  the  plaintiff,  was  boand 
in  duty  to  imprison  and  reimprison  him,  if  he  considered  bis  conduct  as 
amounting  to  a  contempt  of  hia  Court.  The  obligations  of  his  office,  left  him 
no  violation.  He  wa^  as  much  bound  to  punish  a  contempt  committed  in 
bis  Court,  as  he  was  bound  in  any  other  case  to  exercise  his  power.  He  ma/ 
possibly  have  erred  in  judgment  in  calling  an  act  a  contempt,  which  did  noi 
amount  to  one,  and  in  regarding  a  discharge  as  null  when  it  was  binding.  This 
Court  may  have  erred  in  the  Siime  way;  still  it  was  but  an  error  of  judgment, 
for  which  neither  the  Chancellor  nor  the  Judges  of  the  Court  are,  or  can  be 
responsible  in  a  civil  suit.  Such  responsibility  would  be  an  anomaly  in  juris- 
prudence. No  statute  could  have  intended  such  atrocious  oppression  and  in- 
justice. 

'*  The  penalty  is  given  only  for  the  voluntary  and  wilful  acts  of  indivduab, 
acting  in  a  private  or  ministerial  capacity.  It  is  a  mulct,  And  given  by  way  of 
punishment. — The  person  who  foifeits  it,  must  knowingly,  contrary  to  the  act, 
reimprison,  or  cause  the  party  to  be  reimprisoned.  There  must  be  the  scienter, 
or  ifUeniioiial  violation  of  the  statute ;  and  this  can  never  be  imputed  to  the 
judicial  proceedings  of  a  Court. 

**  It  would  be  an  impeachable  offence,  which  can  never  bo  avowed  or  shown, 
but  under  the  force  of  impeachment." 

What  does  the  Judge  declare  would  be  an  impeachable  offence  ?  The  acting 
with  knowledge  {scienter)  that  the  Judge  was  violating  the  law — **  the  inten- 
tional violation  of  the  law." 

The  Chancellor,  he  says,  was  bound  to  imprison  the  party  if  he  considered 
his  conduct  as  a  contempt  of  the  Court.  He  might  have  been  mistaken  in  con- 
sidering that  as  a  contempt,  which  in  truth,  was  not  one ;  but  this  would  have 
been  a  mere  error  of  the  jud<?ment,  for  which  he  was  not  answerable,  either 
civilly,  much  less  criminally.  If  he  knew  it  was  not  a  contempt,  and  still  pun- 
ish it  as  one,  it  would  have  been  an  intentional  violation  of  the  law,  which 
would  have  been  an  impeachable  offence. 

Chief  Justice  Kent  winds  up  the  able  opinion  which  we  have  been  con- 
sidering, with  these  emphatic  remarks :  *<  No  man  can  foresee  the  disastrous 
consequences  of  a  precedent  in  favor  of  such  a  suit. 

"  Whenever  we  subject  the  established  Courts  of  the  land,  to  the  degene- 
ration of  private  prosecution,  we  subdue  their  independence,  and  destroy  their 
authority.  Instead  of  being  venerable  before  the  public,  they  become  contempt- 
ible; and  we  thereby  embolden  the  licentious  to  trample  upon  every  thing 
sacred  in  soeiety,  and  to  overturn  those  institutions  which  have  been  hitherto 
deemed  the  best  guardians  of  liberty." 

It  will  be  said  that  Judge  Kent  is  here  speaking  only  of  a  private  suHt 
And  is  s  Judge  answearble  criminally  for  an  act^  for  which  he  would  not  be 
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asswerable  even  eirillf  ?  Is  it  less  calculated  to  sabdue  his  independenee  to 
bold  him  answerable  to  an  impeachment  for  a  mere  error  of  judgment?  What 
man  would  hold  the  ofBce  of  a  Judge  under  such  a  responsibility  ?  Sir,  if  it  had 
been  supposed  possible  to  sustain  an  impeachment  for  an  error  of  judgment^ 
Chancellor  Lansmg  would  not  hare  escaped  the  experiment  The  Chancellor 
had  committed  Mr.  Qates  for  a  contempt  Judge  Spencer  holding  the  commit- 
ment illegal,  had  discharged  him  on  habeas  corpui.  The  Chancellor  holding  the 
cliKchaige  to  be  illegal,  again  committed  him.  Judge  Spencer  aga^n  discharged 
him  on  habeas  corprts.  The  Chancellor,  the  third  time  ordered  him  to  be  im- 
prisoned. From  this  last  order,  Mr.  Emmett,  as  counsel  for  Yates,  mored  the 
Supreme  Court  of  the  State  for  a  habeas  corpus.  The  relief  was  refused  hj 
the  Supreme  Court,  and  the  commitment  bj  the  Chancellor  sustained.  The 
case  was  carried  by  writ  of  error  to  the  high  Court  of  errors  and  impeachmenta^ 
where  the  judgment  of  the  Supreme  Court  was  reversed,  aud  Yates  was  dia- 
ckarged. 

**  I  have  examined,  with  al!  the  attention  and  care  in  mj  power,  the  various 
oases  of  impeachments  of  judges,  both  in  England  and  the  United  States,  and 
I  have  not  observed  that  any  counsel,  even  under  the  severest  stress  of  the 
evidence,  has  taken  refuge  in  so  bold  a  proposition  as  this  which  we  are  consi- 
dering— that  error  of  judg  nent  is  an  impeachable  offence;  on  the  contrary,  I 
think  it  will  be  found,  on  the  strictest  perusal  of  all  the  cases  that  have  been 
cited,  that  the  guilty  intention  is  the  gist  of  the  impeachment  I  will  not  detain 
yon  with  an  analysis  of  the  cases,  with  a  view  to  this  point;  they  have  been 
already  analyzed  and  ai'e  fresh  in  your  recollpcticn ;  and  if  the  Hon.  Managers 
who  are  to  reply,  have  any  thought  of  maintaining  this  novel  proposition  of 
their  colleagues,  I  ask  them  to  refer  to  any  passage  in  these  trials,  or  to  any 
authority  of  credit  which  lends  to  it  even  the  weakest  countenance.  *  The 
Honorable  Managers  have  referred  to  a  private  opinion  of  Mr.  Erskine  on  ano- 
ther part  of  this  case.  Permit  me  to  give  you  his  views  on  the  question  now 
'Under  consideration.  It  is  in  his  speech  on  the  trial  of  the  printer,  John  Stock- 
dale,  for  a  libel,  and  will  be  found  in  page  374  of  the  first  volume  of  hb  speeches^ 
(New  York  edition  of  1818  )  It  is  as  follows: 

*"  The  sum  and  substance,  therefore,  of  the  paragraph  is  only  this — that  an 
impeachment  for  error  in  judgment,  is  not  consistent  with  thp  theory  or  the 
practice  of  the  English  government  So  say  I.  I  say  without  reserve,  speaking 
Tnerely  in  the  abstract,  and  not  meaning  todecide  upon  the  merits  of  Mr.  Hast- 
ings' cause,  that  an  impeachment  for  an  error  in  judgment  is  contrary  to  the 
whole  spirit  of  English  criminal  justice,  which  though  not  binding  on  the  house 
of  commons,  ought  to  be  a  guide  in  its  proceedings.  I  say,  that  the  extraor* 
dinary  jmisdiction  of  impeachment  ought  never  to  oe  assumed  to  expose  error, 
or  to  scourge  misfortune,  but  to  hold  up  a  terrible  example  to  corruption  and 
]^ul  abuse  of  authority  by  extra-legal  pains.  If  public  men  are  always  pun- 
ished with  due  severity  when  the  source  of  their  misconduet  appears  to  have 
^n  selfishly  corrupt  and  criminal,  the  public  can  never  suffer  when  their 
errors  are  treated  with  gentleness.  From  such  protection  to  the  magistrate,  no 
nan  can  think  lightly  of  the  charge  of  magistracy  itself  when  he  sees  by  the 
language  of  the  saving  judgment,  that  the  only  title  to  it  is  an  honest  and 
2^ous  intention.  K  at  this  moment,  gentlemen,  or,  indeed,  in  any  other  in 
^e  whole  coarse  of  our  history,  the  people  of  England  were  to  call  upon  every 
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maki  in  fhis  impeaching  bouM  of  coianionfi,  wlo  faad  given  his  Toioe  on  pub- 
lic qnestions,  or  acted  in  authority,  civil  or  military,  to  answer  for  the  iaBue  of 
our  councils  and  our  wars ;  and  if  honeet,  single  intentions  for  the  public  service 
Were  refused  as  answers  to  impeachments,  we  should  have  many  relations  to 
iDOum  for,  and  many  friends  to  deplorei 

For  my  own  part,  gentlemen,  I  feel,  I  hope,  for  my  country  as  much  as  any 
man  that  inhabits  it;  but  I  would  rather  see  it  fall  and  be  buried  in  its  ruins, 
than  lend  my  voice  to  wound  any  minister,  or  other  responsible  person,  how- 
ever unfortunate,  who  had  fairly  followed  tlie  lights  of  his  underetanding,  and 
0ie  dictates  of  his  conscience  for  their  preser%*ation. 

Gentlemen,  this  is  no  theory  of  mine;  it  is  the  language  of  English  law,  and 
(he  pT6tection  which  it  affords  to  every  man  in  office,  fi^m  the  highest  to  the 
lowest  trust  of  government* 

In  no  one  instance  that  can  be  named,  foreign  or  domestic,  did  the  Coart 
•f  King's  Bench  ever  interpose  its  extraordinary  jurisdiction,,  by  information, 
against  any  magistrate,  for  the  widest  departure  from  the  rule  of  his  duty, 
Without  the  plainest  and  clearest  proof  of  corruption,  to  every  such  application, 
Aot  so  supported ;  the  constant  answer  has  been :  Go  to  a  grand  jury  with  your 
complaint  God  forbid  that  a  magistrate  should  suffer  from  an  error  in  judg- 
ment, if  his  purpose  was  honestly  to  discharge  his  trust. 

We  cannot  stop  the  ordinary  course  of  justice;  but  whenever  the  Court  has 
diseretion  such  a  magistrate  is  entitled  to  its  protection. 

I  appeal  to  the  nohle  Judge,  and  to  every  man  who  hears  me,  for  the  truth 
a!id  universality  of  this  position.  And  it  would  be  a  strange  solecism  to  assist, 
that  in  a  case  where  the  Supreme  Court  of  criminal  justice  m  the  nation  would 
refuse  to  interpose  an  extraordinary,  though  a  logal,  jurisdiction,  on  the  principle 
that  the  ordinary  execution  of  the  laws  should  never  be  exceeded,  but  for  the 
punishment  of  malignant  guilt,  the  commons,  in  their  higher  capacity,  growing 
out  of  the  same  constitution,  should  reject  that  principle,  and  stretch  them  still 
further  by  a  jurisdiction  still  more  eccentric. 

Many  impeachments  have  taken  place,  because  the  law  could  not  adequately 
punish  the  objects  of  them ;  but  who  ever  heard  of  one  being  set  on  foot  be- 
caate  the  law  upon  principle  would  not  punish  them  ?  Many  impeachments 
have  been  adopted  for  a  higher  example  than  a  prosecution  in  the  ordinary 
courts,  but  surely  never  for  a  different  example.  The  matter,  therefore,  in  the 
offensive  paragraph  is  not  only  an  indisputable  truth,  but  a  truth  in  the  propa- 
gation of  which  all  are  concerned." 

Thus  much  for  the  purpose  of  showing  that  the  guilty  intention  charged  ia 
the  impeachment  is  not  matter  of  form  hut  matter  of  substance;  that  it  is  a 
^tinct  and  substantial  charge;  that  it  is  not  the  mal  a  mens  which  constitutes 
the  very  essence  of  the  crime,  and  must  be  made  out  to  the  perfect  and  un- 
doubting  satisfaction  of  the  court  before  a  sentence  of  guilty  can  be  pronounced ; 
that  to  establish  it,  it  is  not  enough  to  prove  that  the  act  done  was  without  the 
authority  of  the  law,  for  that  this  intention  cannot  be  inferred  from  the  mere 
illegality  of  the  act;  that  mistake  is  no  crime,  and  that  so  long  as  the  act  cao, 
upon  the  evidence,  lie  referred  to  mistake,  a  court  of  criminal  jurisdiction  wiD 
no  more  presume  a  guilty  intention  than  a  court  of  conscienee  will  presvme  a 
fraud;  and,  finally,  that  the  guilty  intention  must  be  made  noanirest  by  the 
evidence  beyond  a  reaaonable  doubt,  before  a  sentence  of  guilty  caa  be  pro- 
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iiMBced.  Inderi,  I  aiHleritood  the  leaned  Manager  whoee  aeienee  and  taienii 
so  long  adorned  tke  bench  of  New  York,  to  hare  admtted,  what  his  ooUeagne 
denied,  that  mere  proof  of  an  anlawfol  act  would  not  suffice,  nnlen  ^neSed 
with  pioof  of  a  g«^y  motive. 

It  ia  true  thai  a  judicud  act  may  be  ao  gronly  and  palpably  illegal  aa  to 
mder  it  impoaitble  to  refer  it  to  a  miitake,  more  especialiy  if  there  be  any 
proof  of  previoQS  malice  on  the  part  of  the  Judge  against  the  defendant* 

For  eumpiC)  if  on  a  tiiai  for  murder,  a  Judge  were  to  inatruct  the  jury  that 
malice  aforethought  was  no  esuential  part  of  the  crime,  that  there  was  no  anch 
thsngaa  chance  medley,  no  ezcoae  for  8e)f-defence-*-euch  a  palpable  violation 
ef  &  known  and  aettled  law  of  the  land,  to  procure  the  conviction  ot  an  enemy, 
would  well  justify  the  conclusion  of  a  malignant  and  guilty  intention.  But  on 
a  nice  qoeation  of  law,  where  amid  the  conflict,  or  apparent  conflict  of  numerous 
audbortties^  diffisrent  opinions  may  be  fairly  and  honestly  entertained,  in  such  a 
dne  as  thv  to  infer  a  gufilty  intention  fVom  a  mere  difference  of  opinion,  would 
be  an  injustice  so  crying  and  horrible,  that  every  man  would  start  back  from 
the  decision  with  diauMy  and  execrations. 

I  admit,  also,  diat  a  case  may  be  conceived  in  which  a  judge  may  exercise 
sften  a  legitimate  power  with  such  an  enormous  disproportion  of  severity,  as, 
connected  with  pr)of  of  previous  hostility  against  the  individual,  could  leave 
do  doubt  of  the  criminality  of  the  intentions,  and  expose  him  fairly  to  an  im- 
psaehmient  for  a  oorrapt  abuse  of  his  powers;  as  if  on  a  conviction  for  a  com- 
■on  assault  and  battery,  a  Judge  were  to  fine  a  defendant  to  the  whole  amount 
of  a  large  finrtune,  or  imprison  him  for  life. 

I  admit,  therefore,  that  a  conscious  usurpation  of  power  for  the  guiltv  pur- 
pose ef  q>presaon,  or  an  exercise  of  lawful  power  with  exooBsive  severity  for  the 
nme  guilty  purpose,  will  equally  expose  a  Judge  to  impeachment  But  in  either 
case,  &e  guil^  purpose  must  be  placed  beyond  reasonable  doubt  by  the  facts  of 
the  ease.  It  must  not,  in  the  first  case,  be  a  mere  difference  of  opinion  with 
regard  to  the  existence  of  the  power,  in  a  case  fairly  susceptible  of  a  difflarenco 
^  opinion ;  nor,  in  the  second,  a  mere  difference  of  opinion  with  regard  to 
the  just  quimiwn  of  punishment  deserved  by  the  case,  as  to  which  men  equally 
honest  may  well  di&r.  But  the  case  must  be  so  grossly  enormous  as  to  be- 
unsttseeptible  of  an  honest  difference  of  opinion,  either  as  to  the  power  or  the 
{Mniibinent,  and  incapable  of  being  rationally  referred  to  any  other  than  a 
guilty  purpose." 

I  have  now,  Mr.  President,  submitted  the  ar^rnment  of  Mr.  Wirt,  as  to  the- 
construetion  of  the  term,  **corrapt  conduct  in  office,"  and  what  it  is  necessary 
to  allege  and  prove;  and  applying  his  reasoning  to  the  case  at  bar,  we  say,  that 
ifi  this  caae^  before  they  can  convict  the  respondent  of  corrupt  conduct  in  office,, 
they  must  in  connection  with  their  allegation  of  facts  allege  the  corrupt  intent, 
nd  they  must  also  prove  it  If  not  alleged  in  this  case  in  connection  with  these- 
^Uuges  of  acts  done,  whether  nnkwfully  or  wrongfully,  then  the  charges  are 
dmiurraUe  npon  thdr  face.  Thev  are  not  entitled  to  the  attention  of  the  CouK 
*t  dl,  becauae  there  is  not  enough  spread  upon  tho  reeord  to  make  prima  facie 
proef  of  the  charge  of  eormpt  conduct  in  office;  but  we  charge  that  they  must 
pove  b^ond  a  reasonable  doubt,  to  your  satisfaction,  that  these  varioas  acta 
^  they  charge  hone  npon  the  respondent,  and  some  of  which  they  have 
Proven,  ahhovgh  wrengAal,  although  illega],  were  at  the  same  time^  done  witb 
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n  borrupt  motive;  tbat  the  intention  was  the  main  point  in  the  ict  itadf, 
that  it  is  incumbent  here  npon  the  prosecution  to  show  that  these  ilkgai  acts 
were  done  under  such  circumstances  as  to  preclude  a  reasonable  doubt,  and^c 
which  bj  the  principle  of  the  criminal  law,  the  respondent  is  entitled  to  shelter, 
himself— that  it  must  be  in  other  words  an  irresistible  inference  from  the  testi- 
mony in  this  case,  that  the  acts  done  were  done  with  corrupt  intention.  We 
contend  further,  that  if  this  be  in  doubt,  that  if  the  conduct  of  the  respondent 
be  upon  the  face  of  this  evidence,  such  evidence  as  we  shall  offer  to  jou  reooD- 
cilabie  with  innocent  intention,  then  jon  cannot  convict  him,  b«canse  the  well 
settled  principles  of  law  compel  you — ^if  his  conduct  be  reconcilable^  upon  the 
evidence,  with  innocent  intention — ^they  compel  you  to  give  him  the  benefit  of. 
that  construction. 

'  But  not  to  dwell.  In  thi;  connection  I  remark  fiiKher,  that  the  acts  for  which 
a  civil  ofiicer  is  impeachable  must  be  acta  done  in  office.  On  this  point  I  refer 
the  Hon.  Court  to  Rawle,  on  the  Constitution,  page  215.  Story,  page  260 
and  270.  I  will  not  pause  to  read  those  opinions,  because  it  is  aa  immaterial, 
point  in  the  case.  Rawle  takes  one  side  of  the  question — that  this  is  a  eorrect 
doctrine— and  Judge  Story  the  other — ^it  is  a  matter  still  8ttb  jtidke.  Although 
I  say  this  is  an  open  question,  it  is  not  materiid  here,  for  all  the  acts  charged 
here  were  done  in  office. 

Secondly.  I  remark  in  this  connection,  the  power  of  impeachment  is  lioritdd 
to  acts  done  during  the  term  of  office  of  the  person  impeached,  and  no  impeach* 
ment  lies  after  a  term  of  office  has  expired.  Although  this  Hon.  Court,  by  a 
resolution  passed  at  an  eaily  period  of  tbis  trial,  assumed  to  exercise  the  power, 
of  enquiring  into  acts  done  by  the  respondent,  during  a  term  of  office  long 
since  expired,  yet  I  conceive  it  to  be  my  previlege  and  I  feel  it  to  be  my  doty 
to  urge  upon  this  Court,  that  it  has  not  the  right  in  coming  to  its  judgment,  to 
look  behind  the  term  of  office,  which  he  now  holds;  that  they  cannot,  under  the 
well  settled  principles  of  law  of  construction,  travel  back  to  acta  done  by  him  at 
a  former  period,  during  a  different  term  of  office.  And  althongh  the  Court 
has  passed  a  resolution  to  inquire  into  these  matters,  and  has  inquired  iate  thera^ 
it  does  not  follow  necessarily  that  the  Court  will  take  them  into  consideration  in 
their  decision,  and  I  hope  I  do  not  trespass  by  briefly  submitting  an  argument 
upon  that  subject.  I  read  from  Story,  page  271 :  ^  As  it  is  declared  in  one 
clause  of  the  Constitution,  that  *  judgment  in  cases  of  impeachment,  shall  ael 
extend  further  than  a  removal  from  office,  and  disqualification  to  hold  any  office 
of  honor,  trust,  or  profit,  under  the  United  States;'  and  in  another  clause^  that 
*  the  president,  vice  president,  and  all  civil  officers  of  the  United  States*  shall 
be  removed  from  office  on  impeachment  for,  and  conviction  of  treason,  briberyi 
or  other  high  crimes  or  misdemeanors,*  it  would  seem  to  follow,  that  the 
Senate,  on  the  conviction,  were  bound,  in  all  cases,  to  enter  a  judgment  of  re». 
moval  from  office,  though  it  has  a  discretion,  as  to  inflicting  the  punishment  of 
disqualification.  If  then,  there  must  be  a  judgment  of  removal  from  office,  it 
would  seem  to  follow,  that  the  Constitution  contemplated  that  the  party  was 
still  in  office  at  the  time  of  impeachment;  if  he  was  not,  his  offence  was  still 
liable  to  be  tried  and  punished  in  the  ordinary  tribunals  of  justice.  And  it 
might  be  argued  with  some  force,  that  it  would  be  a  vain  exereiae  of  authority 
to  try  a  delinquent  for  an  impeachable  offence,  when  the  most  important  object, 
for  whksh  Uie  remedy  was  given,  was  no  longer  aeoeasary  or  attainable.    And 
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Idthangb  ajudfrnent  of  diaqualiflcAtion  migbt  still  be  pronounced,  the  language 
of  tbe  Constitution  may  create  oome  doubt,  wbetW  it  can  be  pronounced 
witbout  being  coupled  witb  a  removal  from  office.  There  is  also  so  much  force 
in  the  remark,  that  an  impeachment  is  a  proceeding  purely  of  a  political  na- 
ture. It  is  not  80  much  designed  to  punish  an  oftender,  as  to  secure  tbe 
Btate  against  gross  official  misdemeanora.  It  touches  neither  bis  person,  nor  his 
property;  but  simply  dirests  him  of  his  political  capacity." 

]4ow  in  this  connection  permit  me  to  read  Again  our  own  Constitution  upon 
that  subject:  ''Judgment  incases  of  impeachment  shall  not  extend  further 
than  to  remoTal  from  office,  or  removal  from  office  and  dipqualilication  to  hold 
any  office  of  honor,  profit  or  trust  under  the  State;  but  the  party  impeached 
shall  be  liable  to  indictment,  trisl  and  punishment,  according  to  law/' 

The  language  of  the  Constitution  of  the  United  States  is,  ^judgment  in  cases 
of  impeachment  shall  not  extend  further  than  a  removal  from  office,  and  dis- 
qualification to  hold  and  enjoy  any  office  cf  honor,  trust  or  profit,  under  the 
United  States."  Now  if  under  that  provision  of  the  Constitution  of  the  United 
States,  tbe  doctrine  is  maintainable,  that  a  Judge  cannot  be  impeached  for  acts 
done  after  this  term  of  office  has  expired,  how  irresistable  the  argument  that 
sach  cannot  be  done  under  the  provisions  of  our  own  Constitution.  Under  the 
provisions  of  the  Constitution  of  the  United  States,  the  punishment  ihall  not 
extend  beyond  removal  from  office,  and  the  disqualification  to  hold  office. 
The  propositions  being  separate,  the  function  authorizes  the  idea  that  there 
may  be  these  distinct  punishments  removal  from  office  being  one,  disqualifica- 
tionto  hold  office  being  another.  Yet  reasoning  on  general  principles.  Judge 
Story  has  arrived  at  the  conclusion,  and  maintains,  that  impeachment  cannot  be 
sustained  for  an  act  done  after  a  term  of  office  has  expired,  and  he  lays  some 
itresB  or  doubt  on  the  question  whether  or  not  the  judgment  of  disqualification 
can  be  rendered  unless  accompanied  with  removal  from  office.  He  takes  that 
into  consideration  in  his  grounds  upon  which  he  arrives  at  his  general  result. 
I  had  not  supposed  that  was  the  construction.  Judge  Story  does  not  assert  it, 
bat  be  lays  some  stress  upon  it  I  supposed  that  there  might  be  under  that 
Constitution  two  judgments,  entirely  distinct;  one  removal,  the  other  disquali- 
fication ;  hence  under  a  fair  construction  of  that  Constitution  there  might  be 
punishment  after  the  office  has  expired.  But  our  Con.<ititution  is  conclusive  upon 
that  point  There  can  be  but  two  judgments;  one  judgment,  removal,  the  other 
judgnoent,  removal  with  disqualification,  and  are  designed  fortunately  to  be 
only  two  judgments  which  this  Court  has  power  to  ronder.  The  ingredient, 
the  element  of  both,  is  removal  from  office.  In  the  one  case  the  circumstances 
proven  may  warrant  that  alone,  as  sufficient  punishment ;  in  another  and  more 
aggravated  case,  it  may  be  necessary  to  save  the  people  from  future  misconduct 
in  office  on  the  part  of  the  person  accused,  to  impose  the  additional  penalty  of 
disqualification  from  holding  any  office  of  profit,  honor  or  trust  Now  if  these 
be  the  only  judgments  that  can  be  rendered,  I  a«k  if  it  does  not  demonstrate 
the  proposition  that  the  Ju<^ge  can  be  impeachable  only  for  acts  done  during 
bis  term  of  holding  office,  nor  is  it  modified  at  all  by  the  ingenious  argument  of 
the  learned  counsel  for  the  Managers,  that  Judge  Hubbell  has  continued  in 
eflice  by  virtue  of  a  re-election. 

Bat  the  test  argument  is  this:  Suppose  he  had  not  been  re-elected — after 
bis  term  of  office  did  expire,  would  this  Court  dare  to  assume  the  responsibility 
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of  impeaeHiog  Urn  for  acta  done  dmvLg  hi$  term  of  office!  F^  htttCondhMt  ip 
tbe  mo^  cane  for  lostAoce  ?  I  ask  jou  if  you  would  ao  far  stultify  jounMflyoal 
How  will  JOU  i^ply  impeacbmeiit  in  such  a  case  t  Hia  term  long  age  expired^ 
and  he  beoame  a  private  citizen.  The  judgment  on  impaaehment  is,  or  V014I4 
bet  removal.  Tbati  koweva*,  ia  nonseose,  for  what  are  you  to  remove,  bior 
from  ?  It  ia  nonaenae  to  apply  auch  a  penalty  to  a  private  citiaen.  But  tbeee 
questions  if  open  and  unaettledt  are  to  be  decided  by  the  Court.  Story  (273,) 
aays:  **  It  is  not  intended  to  express  any  opinion  in  these  ocHiimentariei^  as  to 
wfaidi  is  the  true  exposition  of  the  Constitution  <m  Uie  points  above  stated. 
Tbey  are  brought  before  the  learned  reader,  as  matters  still  iub  judice^  the  fiotl 
decision  of  whioh  may  be  reasonably  left  to  the  high  tiibuQaif  eonstitutii^ 
the  Court  of  impeachment,  when  occasion  shall  arise." 

It  is  equally  true  bare.  It  is  now  for  this  Court  of  Impeachment  to  aett]6» 
in  ita  judgment,  a  matter  which  oi  course  is  perfectly  novel  here  under  our 
CoDstitutiop,  because  this  is  the  first  case  of  impeachment  under  it. 

And  now,  in  general,  as  to  what  is  corrupt  eonduct  in  office,  asd  Crimea  and 
misdemeanors  which  are  impeachable,  or,  m  other  words,  what  is  impeaehaUe 
matter,  is  not  for  the  Assembly  to  decide.  It  is  for  this  Court  to  ascertain 
from  parliamentary  usage  and  the  common  law.    I  read  from  Story,  p.  264: 

"  Resort,  then,  must  be  had  either  to  parliamentary  practice  and  theoommoa 
law,  in  order  to  ascertain,  what  are  hi]rh  crinaes  and  miademeanors;  or  the  whole 
subject  must  be  left  to  the  arbitrary  discration  of  the  Senate  for  the  time  bein|f. 
The  latter  is  ao  incompatible  with  the  genius  of  our  institutiona,  that  no  lawyer 
or  statesman  would  be  inclined  to  countenance  so  absolute  a  diapoflitioii  of 
<^inion  and  practice^  which  might  make  that  a  crime  at  one  time^  or  in  oae 
person,  which  would  be  deemed  innocent  at  another  time,  or  in  another  penev. 
The  only  safe  guide  in  such  cases  must  be  the  common  law,  which  is  the  guar- 
dian at  ence  of  private  rights  and  public  liberties.  And  however  much  it  may 
£sll  in  with  the  political  theories  of  certain  statesmen  and  prists  to  deny  tbs 
existence  of  a  common  law  belosging  to,  and  applicable  to  the  nation  in  oidi- 
nary  cases,  no  one  has  as  yet  been  bold  enouffh  to  assert,  that  the  power  af 
impeachment  is  limited  to  offences  positively  denned  in  the  statute  book  of  tha 
Uoioo,  as  impeachable  high  crimes  and  misdemeanors. 

^  It  seems,  then,  to  be  the  settled  doctrine  of  the  High  Court  of  Impeach- 
ment, that  thongb  the  common  law  cannot  be  a  foundation  of  a  juriadicUoa 
not  ^iven  by  the  constitution,  or  laws,  that  jurisdiction,  when  given,  attacheat 
and  18  to  be  exercised  accordiug  to  the  rules  of  the  common  law ;  and  that  what 
are,  and  what  are  not  high  crimes  and  misdemeanors,  is  to  be  atoertained  by  a 
recurrence  to  that  great  bmis  of  American  jurisprudence." 
-  See  Jefferson's  Manual,  sec.  53,  title,  Impeachment  ;  Blount's  Tri4  on  lofr- 
peachment,  pp.  29-31 ;  lb.,  pp.  75-80,  (Phikdelphia,  1799.)  But  see  lb.,  ^ 
42-16. 

In  another  clause  of  the  constitution,  power  is  given  U>  the  President  to  gradt 
reprieves  and  pardons  for  offences  against  the  United  States,  except  ia  caaes  of 
Impeachment ;  thus  showing  that  impeachable  offences  are  deemed  o&noai 
against  the  United  States.  If  the  Senate  may  then  declare  what  are  offeacas 
against  the  United  States  by  recurrence  to  the  common  law,  why  may  mot 
the  Courts  of  the  United  States,  under  the  express  delegation  of  jurisdiction 
over  ^'ali  orimes  and  offences  cognizable  under  the  authority  of  the  Unitad 
States,'^  by  the  act  of  1789,  chapter  20,  sec.  11,  act  in  the  same  manner! 
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It  w  not  to  bd  left  to  the  arbitrary  discretion  of  the  AflBemblj,  and  if  it  i^ sot 
settled  by  parliamentary  usage  and  coraraon  lav,  we  a'^e  entirely  at  aea  here; 
and  it  is  for  the  Court  to  decide  what  is  impeachable  matter,  and  not  for  the 
Hon.  Assembly.  Then  it  is  for  this  Court  to  ascertain  and  settle  for  itself  what 
is  impeachable  matter,  which  they  will  entertain,  what  it  is  on  which  they  wfll 
<»mpel  the  respondent  to  defend  himself  before  them — what  it  is  that  gives  them 
jurisdiction  over  the  case,  over  his  person,  and  over  his  fate.    Now,  to  make 
a  personal  application  to  the  case  at  bar;  I  had  not  the  pleasure  of  hearing  tl^ 
learned  counsel  for  the  Managers,  when  he  opened  this  impeachment  to  tlue 
Court,  but  I  have  read  it  in  his  printed  speech — 1  know  not  whether  truly  re- 
ported— but  .with  great  surpfrise  that  the  position  was  taken  and  urged  upoln 
this  Court,  that  in  the  absence  of  any  definition  of  what  was  iropeacl^abh 
matter,  under  the  head  of  corrupt  eondact  in  office,  or  crimes  and  misdemea- 
nors, it  was  the  province  of  the  Assembly  to  determine  that  matter,  and  that 
this  Court  was  bound  by  that  determination.     I  was  surprized  to  learn  that  so 
good  a  lawyer  should  have  ventured  to  present  to  this  Court  so  monstrous  a 
proposition.  If  he  had  asserted  that  parliamentary  usage  could  not  be  referred 
to — that  the  common  law  could  not  be  referred  to  for  light — ^that  the  mean- 
ing of  these  terms  were  wholly  unsettled,  and  that  it  was  left  to  the  arbitratr 
power  and  caprice  of  the  Senate — ^that  proposition  might  not  have  surprised 
me ;  and  that  proposition  in  the  lauK^unge  of  these  authorities  is  the  onlv  alter- 
native left  when  you  discard  parliamentary  usage  and  common  law.    But  no 
lawyer  has  ever  contended  that  it  was  for  the  House  of  R'^presentatives,  that  it 
was  for  the  impeaching  body,  not  only  to  fix  the  nature  of  the  accusations,  but 
to  say  that  they  constitute  necessarily  impeachable  matter,  and  that  the  Court, 
the  Senate,  must  take  jurisdiction,  and  most  act  too,  upon  the  judgment  already  - 
obligatory  upon  them,  by  the  very  body  which  accuses,  making  the  Senate,  m 
point  of  fact,  the  mere  instruments  to  carry  out  the  design  of  the  prosecuting 
hody.     Such  is  not  the  theory  of  the  law  of  impeachments.    Such  is  not  the 
theory  of  the  jurisdiction  and  power  of  the  Court  which  is  to  try  them.    If  it 
were  so,  I  should,  indeed,  pity  the  public  officers  of  a  State.    I  should  pity,  in 
this  case,  the  respondent  at  the  bar.   It  is  one  thing  to  accuse,  it  is  another  thing 
to  prove,  and  it  is  another  thing  to  convict;  and  if  the  Assembly  may  declare 
what  is  impeachable  matter,  and  send  that  matter  to  the  Senate,  and  the  Senate 
is  bound  to  accept  it  ad  impeachable  matter,  then  there  is  no  srifety  in  holding 
office.     The  argument  goes  to  the  extent,  if  I  understand  it,  that  if  the  Assem- 
bly see  fit,  in  any  given  case  of  impeachment  of  any  public  officer,  to  accuse 
him  before  the  Senate  in  the  form  of  impeachment,  with  certain  acts — ^that  the 
Senate  is  bound  to  entertain  that  impeachment  after  the  judgment  is  already 
entered  up,  that  these  acts  are  impeachable,  and  that  the  only  duty  of  the 
Senate  is  the  duty  of  a  jury  to  find  the  facts  to  be  truly  alleged;  the  Assembly^ 
in  fact,  constituting  the  court  that  renders  the  judgment,  and  renders  it  in  ad- 
vance.   This  is  not  the  doctrine  of  the  law.  If  so,  what  protection  is  there  for 
any  public  officer,  accused,  against  party  spirit,  against  personal  rancor,  against 
the  spirit  of  persecution  that  may  pervade  the  Assembly,  and  may  prompt  it  to 
put  charges  of  a  trifling  character,  of  no  account,  totally  malicious,  against  the 
victim  it  wishes  to  hunt  down;  and,  forsooth,  the  Senate  must  regard  it  as  im- 
peachable matter,  and  all  it  has  to  do  is  to  be  the  party  to  impeach.    This  is 
the  doctrine  contended  for  by  the  learned  counsel  for  the  Managers. 
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An^aiD,  if  this  doctrine  be  true  as  ccntended  for  by  the  learned  counsel,  it  invests 
the  Hod.  tbe  Assembly  of  this  State  with  the  power  of  passing  the  most  odious 
4»  past  facto  laws,  and,  in  substance,  directly  violating  the  inhibitions  of  thd 
flODstitutioD,  because  it  clothes  the  Assembly  with  power  to  declare  what  was 
innocently  intended,  a  criminal  and  impeachable  act  It  converts  the  Assembly 
into  an  inquisition,  which  may  seek  out  and  inform  on  the  conduct  of  the  ac- 
cused party ;  and  although  it  may  hare  been  innocent,  and  known  to  have 
been  innocent,  yet  it  may  declare  it  impeachable,  and  send  it  to  the  Senate 
in  the  form  of  an  accusation,  and  in  this  way  determine  the  judgment  that  is 
already  entered.  It  is  only  making  that  a  criminal  and  impeachable  act,  which, 
at  the  time  it  was  committed,  was  entirely  innocent  In  England  it  is  a  matter 
of  history,  that  it  is  required  of  the  independence  and  stability  of  the  lords  to 
maintain  the  right  of  judicature  in  cases  of  impeachment  Encroachments 
there  have  been  frequently  attempted  upon  it  both  by  the  commons  and  the 
crown.    WoodessoD,  in  his  Lectures,  p.  867,  says: 

*'  Under  Richard  11.  the  ceremony  of  addressing  the  throne,  before  the  sup- 
posed delinquents  were  charged  by  name — seems  entirely  disused.  That  prince 
was  seduced  to  aim  at  arbitrary  power,  and  therefore  wished  to  abrogate  parlia- 
mentary impeach  men  ti*.  In  the  tenth  year  of  his  reign,  he  proposed  to  the 
Judges  among  others,  the  following  question:  since  the  king  can,  whenever  he 
pleases,  remove  any  of  his  judges  and  officers,  and  justify  or  punish  them  for 
their  offences,  whether  the  lords  and  commons  can,  without  the  will  of  the  king,, 
impeach  in  parliament  any  of  the  said  judges  or  officers  (of  any  of  their  offen- 
ces T  To  which  the  answer  was,  *'That  they  cannot;  and  if  any  one  should  do 
.  sOk  he  is  to  be  punished  as  a  traitor.'*  The  flagrant  prostitution  of  those  who 
advanced  this  dangerous  and  unconstitutional  doctrine,  was  severely  animadverted 
on  at  a  parliament  holden  the  succeeding  year.  Another  parliament,  indeed,, 
at  the  close  of  the  same  reign,  being  entirely  at  the  king's  devotion,  declared 
the  opinions  given  by  the  Judges  to  be  such  as  good  and  liege  people  ought  to 
have  pronounced.  But  the  proceedings  of  that  meeting  were  annulled  by  the 
ligislature  after  the  accession  of  Henry  IV.,  and  thus  the  right  of  impeachment,, 
after  a  short  conflict,  finally  triumphed  over  the  attempts  to  overthrow  it" 

^  The  impeachment  of  the  four  lords  at  the  end  ef  king  William's  reign,  gave 
occasion  to  much  dissension  between  the  two  houses,  and  to  very  intemperate 
recrimination.  The  commons  being  repeatedly  reminded  by  the  peers  of  their 
unjust  and  unprecedented  delays  in  the  prosecution,  resented  these  notices  witk 
unbecoming  vehemence.  The  intercourse  of  acrimonious  messages  is  unneces- 
sary to  be  recited.  On  the  whole,  the  upper  house  manifested  more  decent 
cautiousness  of  expression,  more  dignified  and  moderate  conduct  thsn  the 
leaders  of  the  other  Assembly.  The  principal  points  adhered  lo  by  the  peers 
were,  first,  that  in  the  case  of  wilful  and  unprecedented  delays,  their  house 
may,  in  justice  to  the  accused,  though  against  the  will  of  the  commons,  fix 
a  day  for  the  trial  of  any  impeachment^  and  proceed  to  condemnation  or  ac- 

Juittal.  2dly.  That  no  lord  of  parliament  impeached  of  high  cimes  and  mis- 
emeanors,  can  be  precluded  from  voting  on  any  occasion  except  his  own  trial ; 
whereas  the  commons  had  insisted  that  those  charged  with  the  same  offences, 
ought  not  to  acquit  each  other.  And,  lastly,  this  was  one  of  the  oocasiaus  be- 
fore alluded  to,  of  rejecting  the  proposal  of  a  committee  to  adjust  prelimina.- 
riea.  The  lords  declared  that  such  step  was  unprecedented  in  impeachments  for 
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high  crimes  and  misdemeaDors;  that  all  points  of  judicature  were  tbeir  peculiar 
prorince;  and  that  the  manner  of  the  demand  was  a  direct  invasion  of  their 
rights.  These  points,  though  likely  to  take  the  same  course  in  future,  provoked 
the  incensed  commons  to  very  violent  resolutions ;  whose  conduct,  indeed,  seems 
much  actuated  hj  intereilted  views,  or  vindictive  animosity.  But  though  *the 
lords  will  not  suffer  their  con.titutioiiRl  power  of  judicature  to  be  entrenched 
upon,  they  have  often  consented  to  a  free  conference,  and  then  determined  on 
the  reasonableness  of  any  demand  made  by  the  comnr.^ns,  and  have  conceded 
to  them  the  right  of  beginning  with  which  impeachment  they  thought  proper, 
where  more  than  one  have  awaited  that  decision." 

In  the  case  of  Lord  Danby,  however,  the  commons  strenuously  denied  that 
the  king  could,  by  his  prerogative,  intercept  parliamentary  prosecutions  in  their 
course-— or,  to  speak  more  technically,  that  a  pardon  was  pleadable  in  bar  to 
an  impeachment  The  difference  is  very  important;  for  if  the  pardon  is  not 
to  be  allowed  till  after  judgment,  it  then  Comes  too  late  to  clear  away  the  con- 
sequences of  attainder;  the  blood  ceases  to  be  inheritable,  and  cannot  be  com- 
pletely restored  but  by  act  of  parliament ;  the  king  may,  indeed,  release  forfeit- 
ures and  confer  new  titles,  but  cannot  revive  the  family  honors  in  their  ancient 
state  of  precedence.  It  wa.«,  therefore,  urged,  that  if  a  pardon  could  instantly 
obstruct  parliamentary  prosecutions,  the  constitution  has  in  vain  lodged  a  right 
of  impeaching  in  the  commons,  and  of  judicature  in  the  peers;  these  powers 
ar9  ateolutely  fruitless  afid  chimerical.  In  common  case^,  where  the  king  is 
esieemed  the  prosecutor,  he  may  at  any  time,  in  any  stage,  be  properly  allowed 
to  discontinue  his  own  suit  But  we  might  expect  some  difference,  when  the 
accusation  is  commenced  and  proceeded  in  by  the  representative  body  of  the 
nation  on  behalf  of  themselves  and  their  constituents.  Yet  the  doubt  remains 
uncleared;  and  that  great  minister,  who  for  many  years  had  been  the  principal 
adviser  of  British  measures,  was  detained  a  prisoner  in  the  Tower,  with  the 
king*8  full  and  free  pardon  in  his  possession.  Wheu  the  earl  first  applied  to  be 
bailed,  and  so  released  from  such  confinement,  the  opinion  of  the  judges  of 
the  king's  bench  was  against  it;  and  one  of  them,  in  particular,  declared,  that 
the  acceptance  of  a  pardon  ffss  a  tacit  confession  of  guilt 

This  seems  too  rigorous  a  construction;  an  innocent  man  may  irreproachably 
accept  a  pardon  as  the  only  indemnity  and  resource  from  the  effects  of  peijury 
and  malevolence,  though,  perhaps,  to  disdain  this  refuge  would  be  a  mark  of 
greater  heroism  and  magnanimity.  But  the  ground  of  the  determination  in  the 
King^s  Bench  was,  that  though  that  Court  had  a  discretional  power  of  bailing 
even  in  cases  of  high  treason,  yet,  this  lord  being  committed  by  a  jurisdiction 
superior  to  theirs,  they  could  not  interfere  to  give  him  his  enlargement.  How- 
ever, the  earl  was  afterwards  released  on  bail,  by  the  unanimous  opinion  of  the 
same  Court,  then  consisting  of  four  new  judges.  It  was  then  argued,  that 
bailing  would  not  affect  the  impeachment,  but  only  modify  the  confinement 
It  was  not  to  enfranchise  him  out  of  custody,  but  only  to  lengthen  the  chain. 
The  parliament  was  dissolved ;  it  was  wholly  uncertain  when  a  new  one  would 
jneet;  to  keep  him,  therefore,  indetinitely  in  prison,  when  there  was  no  Court 
m  being  before  which  he  could  be  tried,  was  a  hardship  too  extreme  to  be  en- " 
dured.  Yet  he  was  bailed  to  appear  at  the  next  session  of  parliament,  which 
^as  an  affirmance  of  the  commitment,  and  a  proof  that  it  was  not  avoided  or 
discharged.    For  an  impeachment  is  intercepted  but  not  extinguished,  by  the 
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dimduti^n  of  paijiament;  the  cbaige  may  be  resumed  when  the  iMaliiturt 
is  agaio  convoked,  in  like  planner  as  an  indictment  is  not  diBContinu^  bj  de- 
mise of  the  crown.  Thus,  however,  concluded  this  singular  and  eventful  prose- 
cution ;  for  it  was  not  revived  by  any  succeeding  house  of  commons ;  though 
the  same  peer  was  afterwards  im])eached  for  high  crimes  and  misdemeanorsi 
but  the. prosecution  was  permitted  to  languish,  and  at  the  distance  of  above  six 
rears  was  finally  dismissed  by  the  House  of  Lords.  As  to  the  first  question  of 
importance  which  was  debated  in  his  esse,  that  was  at  length  peremptorily 
settled  by  the  statute  12  and  13  Will.  Ilf,  c.  2,  §  3,  enacting  that  no  pardo9 
under  the  great  seal  should  be  pleadable  to  an  impeachment,  by  the  Com- 
mons ID  parliament.  We  have  before  noticed  the  effect  and  the  reasonableneai 
of  this  prj^ision.  It  does  not  finaUy  preclude  the  extension  of  royal  mer^. 
The  king  may  still  remit  the  execution  of  the  sentence,  and  has  exercised  this 
prerogative,  in  cases  of  impeachment,  sinee  the  passing  of  that  law. 

'  And  so  as  the  Eugllsh  House  of  Lords  under  all  circumstanees,  ha$  stood 
up  faithfully  and  consistently  to  its  judicature,  against  the  Commons  on  one 
hand,  and  the  Crown  on  the  other;  so  I  hope  the  Senate  of  W^iaconsin,  tho 
hiffh  Court  of  impeachment  here,  will  not  tolerate  the  monstrous  doctrisd 
claimed  here  by  the  counsel  for  the  Managers,  that  the  determination  of  what 
IS  the  subject  of  impeachment  matter,  is  lodged  in  the  As9embly ;  and  that  thia 
Senate  are  but  the  helpless  and  passive  instruments  of  the  impeaching  power. 
I  trust  the  judgment  of  this  Court  will  be  decisive  upon  that  subject. 

Mr.  President,  I  have  finished  all  I  have  to  say  upon  the  legal  positioner 
or  nearly  all — in  this  case.  I  design  now  to  go  upon  another  branch  of 
this  case,  and  if  the  Court  will  grant  me  time,  I  would  like  to  be  relieved 
for  a  little  while. 

The  Court  adjourned  till  3  o'clock,  P.  M. 

AFTEBNOON  SSS8I0K. 

ArgumerU  of  Mr.  Arnold  continued, 

Mr.  President,  I  had  finished  all  that  I  had  to  say  upon  the  subject  <tf  the 
legal  prohibitions  which  occurred  to  me  as  pertinent  to  the  present  cape.  I 
was  intending  at  the  period  of  the  adjournment,  to  hastily  run  over  the  differ- 
ent charges  and  specifications  preferred  i^anst  the  respondent,  with  a  view  to 
apply  to  them  by  a  running  commentary,  the  principles  which  I  have  endea- 
vored to  establish,  and  also  to  state  such  explanatory  proof  in  regard  to  them, 
as  we  expect  to  be  able  to  offer.  It  is  not  my  de^gn  in  doing  this  to  under- 
take any  thing  that  is  worthy  to  be  considered  as  an  argument.  As  I  stated 
in  the  outset,  that  will  be  more  appropriate  at  another  stage  of  these  proceed- 
ings; but  barely  for  the  purpose,  while  those  principles  are  frt.sh  upon  the 
minds  of  the  Court,  to  ask  dieir  attention  to  the  specific  charges  which  are 
pending  before  them 

The  first  article  is  as  follows,  (which  Mr.  Arnold  read.) 

This  is  a  charge,  Mr.  President,  which  hastily  read  and  on  the  first  imprea- 
son  would  seem  to  convey  a  very  serious  accusation*  To  state  the  case — ^it  is 
one  of  bail  and  corrupt  conduct ;  but  we  shall  hope  hereafter  to  show  when  it 
akali  be  scanned  critically,  that  there  is  really  upon  the  face  of  this  accusation  no 
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diTcet  ehaige  of  crime;  thai  diere  is  is  fact  no  diarge  which  cooTqrs 
lily  ukj  imputation  upon  the  reBpondent,  except  that  it  maj  he  emhraced  in 
the  worda  cbirffiog  that  he  ''pretended  oelluaively  with  the  said  William  Saa- 
denoo^  to  paj  him,  the  aaid  William  Saaderaon  the  sum  of  mooey  which  he 
had  borrowed;  but  which  in  fact  was  not  received  bj  Sanderaoii|  and  which 
was  left  in  the  room  of  the  respondent  and  was  kept  by  him. 

We  shall  expect  to  satisfy  the  Court,  or  in  fact  the  Court  is  already  satisfied 
from  the  testimony  from  the  proeecution  itself^  that  this  settlement  of  the  mat- 
ter of  the  due  bill  given  upon  the  loan  of  the  mouey,  was  not  made  under  the 
fear  of  proceedings  on  the  part  of  tlie  Assembly ;  nor  made  in  iact  while  these 
prooeediogs  were  pending,  as  is  herein  alleged. 

That  fact  satisfactorily  appears  from  the  testimony  of  Sanderson.  The  whole 
of  that  transaction  resolves  itself,  in  my  judgment,  into  simply  thia^  that  Saiv- 
derson  feelioff  gratefal  at  the  result  of  a  case  in  which  he  was  deeply  interestedi 
and  bj  whi<m  result  he  had  been  relieved  by  a  pecuniary  liability  of  a  large 
arooQDt — ^had  been  saved,  in  fact,  from  bankruptcy — wished,  in  the  geu^ositj 
of  his  heart  to  bestow  some  evidence  of  his  gratitude  npen  the  Judge,  through 
whose  instrumentality  he  had  received  so  great  a  benefit;  that  this  desire 
which  he  has  testified  to  before  you,  was  anticipated  by  an  application  on  the 
part  of  the  respondent,  for  a  loan  of  money ;  that  instead  of  communicating 
then,  Us  real  intentions,  he  permitted  him  to  receive  the  money  as  a  loan ;  that 
afterwards^  if  not  at  the  time,  he  did  intend  to  carry  out  the  feeling  which  he 
originally  cherished,  by  making  this  loan  a  gift;  that  at  the  first  suggestion  of 
ittd)  a  desire  to  the  respondent,  the  idea  was  repudiated ;  that  Sanderson  detet- 
mined  in  some  way  to  convert  it  into  a  gift,  without  bis  knowledge ;  and  that 
he  penevered  in  that  determination  to  the  last.  It  is  claimed  here  distinctly, 
on  the  part  of  the  prosecution,  that  this  article  contains  a  direct  unmistakable 
ehaige  of  bribery,  and  I  hold  the  couusel  to  that  which  is  claimed  This  is 
oustoraary  and  proper  in  all  judicial  proceedings.  The  claim  set  up,  and  that 
is  the  claim  which  must  be  made  out,  is,  that  this  article  discloses  what  in  law 
is  pronounced  to  be  a  bribe.  If  so,  I  am  at  a  loss  to  know  how.  With  a  view 
to  remove  entirely  any  question  as  to  any  corrupt,  intent,  either  of  bribery  or 
improper  influence  so  far  as  tiie  respondent  is  concemed-^although  we  do  noi 
admit  it  necessary,  we  shall  undertake  to  show  that^  before  the  inteniew  be- 
tween Sanderson  and  the  respondent,  to  another  gentleman,  for  reasons  which 
will  appear,  the  respondent  had  communicated  the  fact  that  he  had  examined 
the  testimony  in  that  case;  that  he  had  made  up  his  mind  how  to  decide  it; 
and  that  this  transpired  some  two  days  before  the  first  interview  between  San- 
derson and  Uie  respondent,  when  the  loan  was  proposed.  It  has  been  in  tes- 
timony that  the  Judge  had  already  communicated  to  Sanderson  the  result  to 
which  he  had  arrived.  Lest  it  might  be  a  matter  of  imputation  against  the 
Judge,  and  this  be  taken  to  be  a  corrupt  loan  of  money,  we  have  thought  it  best 
to  prove  to  you  the  fact  I  have  just  mentioned.  We  »hall  further  prove  to  you, 
deeming  it  best  that  you  should  understand  something  of  the  nature  of  the 
case,  and  of  the  propriety  of  the  decision  made — we  shall  farther  place  before 
you,  BO  far  as  we  are  able  to  by  the  testimony  of  those  who  were  present  at 
the  triiJ  of  that  cause,  the  nature  of  that  trial  and  the  circumstances  attending 
it,  that  you  may  be  able  to  ascertain  and  know  to  a  eertaintj  that  no  honest 
Judge,  no  intelligent  Judge,  no  Judge  who  meant  to  decide  acaae  not  upoQ 
improper  influences  and  according  to  Taw,  could  have  given  a  diflferent  decision. 
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The  second  Article  ie,  that  the  said  Levi  Hubbell,  (fee  Qfr.  Arnold  read  the 
Article.)  Under  this  article  there  are  three  specifications.  The  first  is  in  regard 
to  the  transaction  in  the  matter  of  the  judgment  of  Jonathan  Taylor,  aboot 
which  so  much  evidence  has  been  introduced  here  before  you.  We  shall  be  able 
to  show  jou  the  true  state  of  this  case.  I  need  not  call  to  jour  minds,  in  de- 
tail,  I  suppose,  the  testimony  that  has  been  introduced  here.  It  shows  a  judg* 
ment  recovered  in  the  Racine  county  Circuit  Court,  rendered  by  Judge  Whiton, 
on  which  an  execution  was  issued  by  the  defendant,  Judge  Hubbell,  made  re* 
turnable  on  a  certain  day,  and  thereupon  a  bill  was  filed  and  an  injunction  was 
granted  against  the  city.  That  injunction  was  subsequently  modified ;  an  assign- 
ment of  the  judgment  was  made  to  Mr.  Blossom,  to  whom  a  bond  was  issued 
for  it  of  tl  ,200.  That  bond  was  subsequently  in  the  possession  of  Henry  P. 
Hubbell,  but  it  had  been  re- assigned  by  Mr.  Blossom  to  him ;  and  it  was  by 
him  negociated,  and  he  received  the  proceeds  of  the  sale  of  the  bond. 

Now,  I  do  not,  and  will  not,  undertake  to  dispute  the  fact  that  is  here  im 
proof — that  Judge  Hubbell  was  interested  in  that  judgment,  that  he  was  inter- 
ested in  it  at  the  time  it  was  issued  by  Taylor,  and  that  he  was  interested  in 
the  bond  issued  upon  it  subsequent  to  its  re-transfer  by  Mr.  Blossom,  and  at 
the  time  of  its  negociation ;  but  we  shall  contend  before  you,  and  fthall  be  able 
to  show  yon,  by  proof  not  to  be  questioned,  that  at  the  time  when  the  proceed- 
ings in  chancery  were  pending,  when  the  respondent  made  the  order  modify- 
ing the  injunction — for  he  did  not  grant  it,  it  was  granted  by  another  oflSoer  at 
the  time — ^that  judgment  was  absolutely  and  bona  fide  the  property  of  Levi 
Blossom ;  that  it  had  been  assigned  to  him  by  Levi  Hubbell  in  good  faith, 
absolutely,  and  for  a  valuable  consideration ;  that  this  suit  was  instituted  by  Mr. 
Blossom,  by  his  own  attorney,  whom  he  paid  for  his  services;  that  it  was  not 
until  subsequently  that  the  judgment  on  the  bond  h9a  re-transferred  by  Bloeeom 
H.  P.  Hubbell,  and  thence  undoubtedly  to  the  respondent;  and  that  at  any 
time  when  he  exercised  any  ownership  or  control  over  the  bond,  he  did  not  en* 
tertain  any  judicial  proceedings,  nor  make  any  judicial  decision  in  regard  to  it 

The  second  specification  is  in  regard  to  Humble's  note,  which  was  sued  to 
by  Mr.  Graham  in  his  name,  and  which  was  recovered  in  the  Circuit  Court 
of  Milwaukee  county.  This  was  a  suit  in  which  Finch  <fe  Lynde  appeared  as 
attorneys  for  the  defendant,  and  contemplated  a  defence  on  the  strength  of 
some  instructions  received  from  the  defendant;  and  contemplating  such  defence, 
they  filed  a  motion  to  dismiss  or  set  aside  a  sheriflTs  return,  for  some  inaccuracy; 
the  plaintiff  filing  a  motion  at  the  same  time  to  amend  the  sheriff^s  return. 
When  it  was  called,  the  attorney  for  the  defendant  withdrew  his  appearance; 
the  Judge,  however,  having  first  said  that  he  -was  interested  in  that  matter,  and 
should  be  compelled  to  send  it  away.  The  counsel  for  the  defence  stated  that 
that  was  unnecessary,  as  he  intended  to  withdraw.  He  did  so  withdraw,  and 
judgment  was  taken  by  default 

The  charge  is,  that  the  Judge  decided  this  cause,  in  which  he  was  pecuniatly 
interested.  The  eleventh  section  of  the  act  of  the  Revised  Statutes,  in  reference 
to  the  election  of  Judges,  provides — "  In  case  the  Judge  of  tie  Circuit  Court 
shall  be  interested  in  any  cause  or  causes  pending  in  said  Court,  or  shall  have 
acted  as  attorney,  solicitor,  or  counsel  for  either  of  the  parties  thereto,  the  said 
Judge  shall  not  have  power  to  hear  and  determine  such  cause  or  can^  ezc^t 
by  consent  in  writing  of  the  parties  thereto," 
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In  tliM  eo&B^etien  and  under  this  piovuion  of  law  wUI  aruto  tbia  quMtion, 
what  k  the  fidr  interpretatioa  of  tliat  provision  of  the  statute?  Does  it  mean 
abeolataly  to  prohibit  the  Judge  of  the  Circuit  Court  from  eutering  up  a  mere 
ofdsr  or  judgment  in  form,  or  does  it  mean  something  more?  Does  it  mean. 
to  say  that  where  a  judge  has  been  in  a  cause  or  the  mer.ts  of  it,  or  has  been 
of  counsel,  that  he  shall  not  sit  in  that  cause  and  decide  upon  its  merits  ?  Doee 
it  not  assume^  or  is  it  not  based  upon  the  idea  of  oontroverted  rights,  not  to 
prohibit  him  from  aetu^  in  mere  matter  of  form  in  carrying  on  the  mere  um- 
chioery  of  his  Court,  and  from  entering  a  j  ^dgment  upon  default,  which  is  a 
mere  matter  of  form,  where  nobody  is  interested  against  him,  and  where  theit. 
18  no  disputed  right  to  be  passed  upon  ?  I  had  supposed  that  such  was  not  de< 
signed  to  be  the  scope  of  the  law.  The  Judge  has  the  right  to  have  a  promis> 
aory  note  aa  .any  other  man  has.  He  has  the  same  right  to  sue  it — ^to  gel 
judgment  upon  it  and  to  issue  an  execution ;  and  where  there  is  no  controversy ; 
where  there  is  no  dispute;  no  question  of  fact  to  be  passed  upon,  why  shall  it 
be  driven  abroad,  driven  to  another  district,  barely  for  the  purpose  of  using  the 
machinery  of  the  Court  to  obtain  a  judgment?  It  is  not  to  l>e  disputed,  1  sup- 
pose, that  he  should  not  sit  and  pass  upon  a  case  where  there  is  a  controversy 
ef  fact. 

Now,  if  a  suit  may  be  instituted  by  him,  the  question  is  whether  he  has  not 
the  right  of  using  the  authority  and  power  of  the  Court,  for  the  purpose  of  ob- 
ttiniDg  his  right  It  is  a  matter  of  form,  and  therefore  he  may  sue  in  the  Court, 
over  which  he  presides,  and  if  that  be  a  reason,  and  if  that  reason  continues  good, 
why  may  ft  not  be  carried  there  ?  If  there  be  no  controversy,  no  defence,  why 
may  he  not,  by  the  same  machinery,  have  the  same  right  on  summons?  It* 
seems  to  me  there  is  reason  in  this  distinction. 

The  third  specification  grows  out  of  the  same  transaction.  After  the  property 
had  been  bidden  oE,  upon  execution  issued  upon  the  judgment  of  Graham  by 
Henry  P.  Uubbell,  and  the  execution  satisfied,  a  mortgage  of  the  defendanti 
Humble— Mr.  Downer,  holding  a  prior  mortgage— -instituted  a  suit  by  fore- 
closure^ with  a  view  to  collect  his  debt,  and  as  is  usual  on  such  occasions,  he 
made  other  parties  who  were  interested  either  as  judgment  creditors,  or  aubse- 
qaent mortgagees,  parties  with  them  to  foreclose;  and  in  this  case  the  complain- 
sot  made  Mr.  Downer  a  party,  who  was  an  assignee  of  a  judgment,  I  believe^ 
which  was  subsequent  to  this  prior  mortgages  and  also  Mr.  Graham,  who  reprer 
seated  the  judgment,  which  had  been  rendered  upon  this  promissory  note.  A 
decree  of  foreclosure  was  taken  in  the  usual  form. 

There  waa  no  dispute,  no  controversy,  even  no  resistance;  Graham  did  not 
even  appear.  Downer  only  appeared,  with  a  view  of  obtainins  such  a  decree 
SB  would  authorize  him  to  sell  and  obtain  the  payment,  not  only  of  the  mort- 
gsge,  but  also  of  his  subaequent  judgment.  It  waa  a  decree  taken  entirelj 
by  consent,  and  arranged  between  Mr.  Downer,  and  Messrs.  Finch  6e  Lynde. 
There  isno  appearance  on  the  part  of  Graham,  nor  Henry  P.  Hubbell,  who  waa 
entitled  to  bid  in  the  property,  on  execution  at  law.  You  have  had  detailed  to, 
you  the  whole  of  that  proceeding.  It  appears  to  have  been  gotten  up  by  con- 
eent,  a  mere  order  of  form,  almost  like  the  ordeia  authorized  by  the  s^ute^ 
which  may  be  entered  op  by  attomeya,  even  without  a  Court;  and  I  call  atten- 
^  to  the  6ct  that  formerly  the  incidental  orders  occurring  in  the  couise  ol 
chancery  proceedings  were  required  to  be  made  by  the  Court,  or  Judge;  bul. 
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for  fvaftmBM  dt  oonv^nieiiM  a  statute  ivva  passed,  authorising  ftolleitani  to  go 
into  the  derh's  office,  and  eoter  them  up  as  a  matter  of  counis.  It  was  purdy 
usiiie  tbe  mackinerj  of  the  Couit,  for  the  purpose  of  aocomplishing  aa  object 
ia  mach  so  manj  were  interested;  and  that  it  operat«a  beneficially  to  all  parties 
OMieenied,  no  one  disputes.  Then  shall  it  be  said  that  the  Judge  acted  eor- 
ruptly,  because,  at  the  end  of  the  proceedings  of  that  term,  after  some  tweJye 
dare  of  aerere  judicial  labor — ^is  it  to  be  said  that  he  acted  eormptlj,  because  he 
gtinted  this  decree,  when  he  had  this  remote  and  contingent  interest,  and  would 
not,  on  account  of  it,  send  it  to  another  Court,  and  compel  Finch  A  Ljndet  and 
Mr.  Downer,  to  travel  there  for  the  purpose  of  obtaming  those  orders,  which 
would  enable  thetn  to  sell  the  property,  and  get  their  debts  satisted  ?  It  aaeros 
to  me^  this  is  a  far  fetehed  ground  of  corruption,  to  all^  against  the  respon- 
dent Every  thing  was  fair  about  the  sale,  and  all  the  proceedings  were  regular. 
They  were  in  the  usual  form  aad  nobody  was  dissatisfied.  Every  witness  has 
testified  that  every  proceeding  was  according  to  the  usual  course.  That  (he  pre* 
ptfty  sold  for  all  that  it  was  worth,  for  all  that  Mr.  Downer  would  hare  been 
willing  to  give  for  it,  and  a  liitle  mere;  and  it  turns  out,  at  last,  upon  full  proo^ 
that  out  of  tl200,  the  property  sold  for,  there  was  enough  leift  after  satisfying 
Downer,  to  pay  the  monstrous  sum  of  $90,  to  Henry  P.  Hubbell,  or  in  other 
woidsto  the  respondent  if  you  please,  to  the  satisfaction  of  a  judgment  of  some 
$800. 

Th9  third  article  is  in  regard  to  the  Haney  case.  I  will  not  read  it  To 
that  I  have  to  say,  that  tf  the  respondent  is  not  impeachable  for  aols  done 
during  the  term  of  office  that  expired  in  1 851.  Then  that  disposes  of  that  ar- 
ticle. We  have  to  say  again,  that  upon  the  proof  in  the  case,  it  appears  to 
have  been  an  act  done  under  such  circumstances  as  actually  and  necessarily 
to  preclude  the  idea  of  any  oorruptioD ;  and  I  ask  the  learned  oouosel  to  lay 
his  finger  upon  one  single  instance,  I  care  not  however  slight  it  may  be^  which 
aathorizes  the  inference  in  the  most  suspicious  mind  tliat  the  conduct  of  the 
respondent  at  the  bar  in  that  case,  was  dictated  by  corruption.  There  was  no 
"vrvong  in  it  It  was  a  matter  publicly  talked  about  at  the  time.  It  was  ad- 
mitted to  be  a  hard  verdict  by  the  jury.  It  was  desired  by  even  the  prooecu- 
tion  and  the  District  Attorney,  that  if  possible,  the  defendant  ^ould  eecape 
with  less  than  the  sentence  that  the  law  pronounced.  We  shall  contend  in  tne 
next  place  and  lastly,  that  upon  an  examination  of  that  indictment,  which  we 
shall  produce  before  the  Court,  the  Judge  in  the  disposition  of  that  case,  pur- 
sued the  only  course  that  he  was  authorised  by  the  laws  of  Wisconsin  to 
pursue;  and  that,  notwithstanding  all  the  clamor  that  has  been  nriaed  in  the 
community,  if  he  had  pursued  any  other  course  than  that  which  he  did  pur^ 
sue,  he  would  then  have  been  subject  to  the  accusation  of  misconduct  in  office. 
This  conduct  cannot  be  made  lucid  or  clear  now,  without  the  indictment  before 
us,  but  I  will  state  the  proposition  now,  because  I  see  some  here  who  w411  ap- 

Cidate  the  point  as  I  shall  state  it.  The  law  provides  that  where  a  penon 
ng  wmed  with  a  dangerous  weapon,  shall  make  an  aesault  upon  a  penon 
with  an  intent  to  rob  or  mnrder,  that  he  shall  be  punishable  by  nne  or  impri- 
aonment.    There  is  another  and  a  subsequent  section  which  provides: 

^  If  any  penon,  being  armed  widi  a  dangerous  weapon,  shall  assault  another, 
with  intent  to  rob  or  to  murder,  he  shall  m  punished  by  imprisonment  in  die 
Slate  Prison,  not  more  than  five  yean  nor  leas  than  one  year.'' 
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The  45  A  section  proridM :  **  If  any  person  fthall  assault  another  witli  inteDt  to 
oommit  any  burglary,  robbery,  rape^  tnanalaughter,  nayhena  or  any  felony,  tb« 
panishnMiit  of  whioh  aeeauh  is  not  herein  prescribed,  he  shall  be  punished  by 
imprisonment  in  the  State  Prison,  not  more  than  three  years  nor  less  than  nx 
months;  or  by  fine^  not  exceeding  one  thousand  dollars  nor  le&s  than  one  hnn- 
drsd  dollars." 

Now,  the  hmgnaffe  of  this  indictment  in  substance  is  this :  it  charges  the  de> 
fcndant,  Haney,  wiui  having,  on  a  certain  day  and  place,  made  an  assault  upon 
a  certain  individual,  and  being  then  and  diere  arm^  with  a  dangerous  weapon^ 
to  wit,  a  gun,  did,  <fec. 

That  is  the  language  of  the  indictment.  I  question  as  a  lawyer — and  I  am  not 
sfhud  to  stake  upon  it  wiiat  little  reputation  I  have — I  question  whether  that 
defendant  could  have  been  convicted  legally  npon  that  indictment^  of  anything 
hut  assault  The  language  of  that  indictment  is,  that  at  a  certain  time  and  place, 
he  made  an  assault  upon  A.  B^  being  armed  with  a  dangerous  weapon ;  not 
tiiat  being  armed  with  a  dangerous  weapon  he  made  the  assault,  but  that  he 
made  Ae  asaauH  being  armed. 

The  charge  of  the  indictment  is,  in  my  judgment,  simply  an  assault;  but 
if  you  connect  that  allegation  with  another,  it  would  be  an  allegation  with  in- 
tent to  commit  murder,  and  that  is  punishable  by  imprisonment  or  by  fine; 
hot  more  of  that  hereafter.  I  apprehend  that  the  District  Attorney,  who  draft- 
ed that  indictment,  may  possibly  have  followed  the  form  found  in  Archbold's 
Criminid  Proceedrags,  and  thns  have  overlooked  the  peculiar  language  of  our 
statute,  which,  in  order  to  fix  imprisonment  as  the  punishment,  requires  that 
the  criminal,  being  armed  with  a  dangerous  weapon,  made  the  assault  I  am 
iaformed  that  a  motion  was  made  for  arrest  of  judgment  upon  that  very  ground ; 
sod  npon  the  argument  of  it,  the  Judge  of  the  First  Circuit,  held  that  it  was 
good  and  well  taken. 

Aftiele  four,  sets  ibrth  that  the  said  Levi  Hubbell,  (fee.  (read  the  Article.) 

The  first  specification  under  this  charge  is,  the  celebrated  case  of  Calvin  W, 
Howe  and  ottiers,  against  Kane  and  Cogswell.  In  regard  to  that,  I  do  not 
intend  to  pause  here  to  review  the  testimony,  its  character  or  tendency;  but  I 
will  barely  call  the  attention  of  the  Court  to  one  prominent  fact,  which  is  most 
folly  in  proof,  and  that  is,  that  the  respondent  scrupulously  forbore  to  sit  in 
judgment  in  that  case,  so  long  as  the  defendant  Cogswell  was  a  party;  but 
sfter  the  case  was  disposed  of  as  to  him,  and  it  became  an  issue  between  him 
tad  Kane,  then  he  did  sit. 

Now,  if  the  Court  shall  be  satisfied  of  that  fact,  it  will  relieve  him  from  any 
imputation  even  of  technical  violation  of  the  law;  and  I  have  only  to  infbrm 

Jou  now,  thai  it  will  so  appear  by  indubitable  proof,  which  we  shall  ofler. 
t  win  appear  that  Uie  respondent  had  been  of  counsel  for  Cogswell,  and  fbr 
him  oidy;  and  on  that  point,  you  will  bear  in  mind  the  testimony  of  Judge 
Whiten,  which  will  of  itself,  if  yon  believe  it,  establish  the  fact  that  the  respon- 
dent intended  nothing  wrong—- because  he  had  refused  to  sit,  np  to  a  certain 
tnne,  and  when  he  did  sit,  he  assigned  as  a  reason  that  since  Cogswell  was  no 
iMger  a  party  for  whom  he  had  been  of  counsel,  he  was  therefore  at  liberty 
t#  sit  bdeed,  it  will  fvither  appear,  if  it  shall  be  admitted  hi  evidence,  that 
the  the  distingnished  counsel  for  the  Managers,  whose  opinion  as  a  Uwyer  is 
tttiaUe  in  every  thing  anj-  ev«ry  where^  who  was  oeunad  for  the  defendant^ 
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ELan^  did  vr^e  upon  the  Judge  the  imperttive  duty  be  wa9  under,  to  eit  upon 
that  case,  and  assigned  reasons  which  did  call  most  loudly,  if  it  was  poesible 
for  him  to  do  so,  to  take  part  in  the  trial  of  that  case.  Upon  this  subject  the 
testimony  will  be  unequivocal.    . 

The  second  specification  of  this  Article  instances  the  Hungerford  case  in  sup- 
port of  the  charge.  Upon  that  subject  there  is  no  proof,  with  the  single  excep- 
tion of  the  admission  made  by  my  associate,  that  the  respondent  was  retajned 
in  the  matter  of  the  indictment  for  perjury.  The  argument  will  be  in  that  caee^ 
that  there  was  no  connection  between  the  suit  in  chancery  and  the  indictment 
pending  in  the  United  States  Court;  that  there  was  no  similarity  between 
them ;  and  the  retainer  was  Umited  to  the  motion  that  was  then  pending  upon 
the  indictment.  Upon  this  subject  you  will  probably  have  occasion  to  hear 
nothing  from  me,  and  for  a  reason  that  I  will  frankly  state. 

I  have  been  counsel  for  Mr.  Gushing  in  the  proceedings  that  have  been 
pending  for  a  considerable  time,  my  associate  having  been  counsel  for  Hunger- 
ford  throughout,    I  shall  leave  whatever  may  be  said  in  that  ease  to  him. 

The  next  specification  is  the  Hart  case — the  case  of  divoroe — the  circumstan- 
ces relating  to  which,  you  have  learned  in  the  testimony  of  Mr.  Albert  Smith. 
I  will  not  now  pause  to  examine  and  comment  upon  the  various  circumstances 
which  occur  to  my  mind  in  regard  to  that  testimony.    To  the  force  of  this 
charge,  I  present  one  single  point  which  is  sufficient  to  dispose  of  it,  ao  far  as 
it  is  pointed  to  the  respondent;  at  meet,  the  respondent  had  been  employed  only 
to  draw  a  petition  for  the  divorce.     The  subject  had  been  before  Judge  Irwin, 
aad  the  papers  were  returned.    Mr,  Hubbell  was  then  elected  Judge.    Mr. 
had  just  come  to  Milwaukee  with  a  good  reputation,  but  reduced  in  meana,  as 
we  will  show;  and  the  Judge,  with  a  view  to  assist  him,  passed  over  this  caao  to 
him.    ^ow  the  bare  passing  it  over  to  Mr.  Smith,  showed  a  desire  to  be  rid  of 
it  himself.    There  never  had  been  up  to  the  time  of  the  commencement  of  the 
Smith  case  by  Smith,  a  record  of  any  suoh  suit  pending;  and  the  papers  show 
that  they  never  had  been  filed,  and  no  suit  had  been  pending.    As  to  whether 
the  Judge  had  been  paid,  I  take  to  be  an  immaterial  matter;  but  it  will  appear 
in  proof,  that  the  administrator  of  the  Hart  estate,  who  is  the  brother  (k  the 
deceased,  although  he  has  found  the  receipts  of  Mr.  White  and  the  various 
officers  in  the  ease,  has  been  utterly  unable  to  find  any  receipt  of  Judge  Hubbell, 
but  the  fact  that  no  suit  had  been  pending,  in  which  Judge  Hubbell  had  acted 
as  counsel,  the  fact  that  he  had  been  settl^  with,  if  that  fact  shall  appear,  the 
fact  that  he  did  turn  over  this  case  to  Mr.  Smith,  the  fact  that  this  testimony 
had  been  fairly  taken,  according  to  the  desire  of  the  wife — all  that  goes  to  pre- 
clude the  idea  of  any  intentional  violation  of  law.    If  it  was  a  violation  of 
what  was  prohibited  by  law,  it  was  thonghtless  and  accidental,  and  could  have 
been  for  no  bad  purpose;  because  what  bad  purpose  is  demonstrated  here,  or 
even  pointed  to,  or  hinted  at  ?    None  whatever.   It  does  not  appear  that  bo  was 
to  be  benefitted  in  the  least.     It  does  not  appear  that  he  was  paid  for  it    It 
does  not  appear  that  the  divorce  iifas  resisted.    It  does  not  apppear  that  the. 
decree  was  impro\idently  granted,  unless  the  failure  to  print  the  notice  shows 
bad  conduct    Yet  I  apprehend  that  will  appear  of  little  avail ;  for  the  practice 
has  been  at  the  bar,  to  file  those  proofs,  if  the  fact  existed,  that  die  legal  form 
of  proof  should  be  on  file  at  the  moment. 
The  fourth  Specification  reUtes  to  the  ease  of  Andrew  Smith  agaioflt  the 
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Milwaukee  Mutual  Insurance  Company.  I  will  not  dwell  upon  that  case  at  all, 
because  I  sappoee  the  proof  of  the  witness  upon  the  stand  entirely  exoneratee 
the  Judge  from  any  thing  wrong  in  that  case. 

The  fifth  and  jMxth  Specifications  charge  the  respondent  with  adjudicating 
upon  eertain  indictments  that  were  pending  in  Milwaukee  county  against 
Charles  I.  Kane,  and  charge  that  he  did  thuH  adjudicate  upon  them,  after  he 
had  been  employed  as  counsel  in  certain  proceedings  in  which  Cane  was  a 
party,  and  out  of  which  the  Indictment  for  perjury  grew.  Well,  as  in  the  other 
ease,  I  shall  expect  to  show  that  he  was  not  an  attorney  for  Kane,  but  for 
Cogewell  alone,  and  to  preclude  any  idea  of  corrupt  conduct  or  intention  on 
the  part  of  the  Judge,  I  think  it  would  not  be  very  difficult  for  me  to  prore 
that  that  was  a  matter  of  some  conversation  at  the  time,  and  thai  it  was  the 
almost  unanimous  opinion  of  the  counsel  on  both  sides,  including  Mr.  James, 
and  another  gentleman  whom  I  have  the  honor  to  see  before  me,  (Mr.  Ryan^) 
that  the  Judge  had  an  unquestionable  right  to  sit.  1  will  add  myself  to  the  cate- 
gory, if  it  is  of  any  consequence,  for  I  was  myself  retained.  In  that  case  it  ia 
sufficient  to  satisfy  the  Court,  to  show  that  the  Judge  had  the  legal  right  to  sit. 

The  fifth  Article  charges  as  follows,  (Article  read.)  The  first  Specification 
is  the  case  of  McBride  <fe  Sheldon  against  the  Comstocks,  Sanderson  and  Chase. 
The  details  of  that  transaction  have  been  given  you  by  Mr.  McArtbur.  It  seems 
to  have  been  a  prooceeding  gotten  up  out  of  the  Court  entirely  for  the  accom- 
modation of  Mr.  Mc Arthur  atid  the  Sheriff;  and  the  Judge — as  Judge — received 
the  proceeds  of  the  sale  entirely  for  their  accommodation,  and  afterwards,  when 
the  usual  order  was  obtained  for  paying  it  over,  it  was  at  once  forthcoming. 
I  am  not  aware  of  any  proof  that  maintains  even  an  insinuation  against  the 
Jodge  in  the  matter. 

The  second  Specification  is  the  case  of  Vilas  against  Lansing;  about  which 
you  have  the  evidence  of  Messrs.  Collins,  Vilas,  Burdick,  and  George  B.  Smith, 
all  of  them  showing  that  the  money  received  by  the  Judge  as  a  matter  of  ac- 
commodation, partly  to  the  complainant,  and  partly  perhaps  for  himself.  So 
tar  as  that  is  concemei^l,  however,  there  is  no  proof;  but  when  a  question  arose 
in  Court  about  paying  interest,  he  proposed  to  take  it  himself  and  pay  interest 
— and  did  so  openly,  nobody  doubting  or  saying  that  there  was  any  thing  im* 
proper  in  it.  Afterwards,  when  the  money  was  to  be  paid,  it  was  paid ;  and  it 
is  ir.  proof  that  the  suit  was  hurried  forward  by  him,  instead  of  his  showing  a 
desire  to  continue  the  suit  along  to  keep  the  money  until  he  should  make  a 
decision.  His  letter  to  Mr.  Catlm  shows  that  he  had  the  money  at  hand,  and 
that  he  then  instantly  paid  it  over  by  his  check.  I  do  think  if  there  is  any  one 
thinff  in  this  whole  tranaction  that  is  a  mark  of  honesty,  it  is  that  letter  written 
by  Judge  Hubbeli  to  Mr.  Collins  about  the  matter  of  interest 

The  next  case  is  the  third  Specification,  about  which  no  proof  has  been 
given  here.  It  relates  to  fines  against  some  members  of  the  press  for  cracking 
^p  certain  lottery  schemes,  and  for  which  I  am  assured  the  respondent  never  did 
''^ive  the  money  or  the  prosecution  would  have  furnished  the  proof  upon 
<^t  sQkjeet 

We  now  eome  to  the  sixth  Article.  The  first  specification  is  the  transaction 
disclosed  to  you,  the  other  day  between  Mr.  Mitchell  and  the  Judge,  in  reganl 
^  proeeedings  instituted  by  tha  Attorney  General  againat  the  Wisconsin  Marine 
«  Fire  Insurance  Company. 
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The  charge  is,  "•  improperly  and  coUusively  giving  judicial  advice  and  niakiDg 
judicial  promises.  Well,  now  I  Buppose,  and  I  use  it  in  illustration  of  the 
great  point  which  I  had  argued  this  morning,  that  it  is  not  .onlj  neoessarj  to 
maintain  this  allegation  necessary  to  prove  advice,  or  to  prove  promises,  but  to 
piove  further  that  the  advice  was  improperly  and  coJlusively  given,  and  that  the 
advice  was  given  in  some  corrupt  manner.  But  how  they  have  seen  fit — and 
their  own  common  sense  has  taught  them  the  necessity — to  aver  a  motive,  be- 
cause to  have  averred  that  Judge  Hubbell  had  made  judicial  promises  and 
given  judicial  advice,  would  not  have  been  sufficient  for  their  purposes,  aod 
uiey  are  compelled  to  charge  that  this  has  been  improperly  done.  But  whec« 
is  the  proof?  Who  has  sworn  to  it?  It  is  in  proof  that  application  was  made 
in  Waukesha,  for  an  injunction  against  the  company;  but  it  was  refused  tiD 
time  could  be  given  that  Corporation  for  a  hearing.  Every  lawyer  knows  that 
to  be  a  rule  of  Court  Corporations  are  not  usually  enjoined  until  notice  has 
been  served  upon  them  to  prepare  for  the  injunction ;  and  our  rules  have  gone 
to  the  extent  of  prohibiting  the  Judge  from  granting  an  injunction  in  any  case 
without  notice.  Well,  what  was  the  result  ?  Was  there  anything  wrong  ia 
that?  Was  there  any  injustice  done  to  the  individual  or  to  the  public  f  Would 
any  member  of  this  Court  have  had  the  Judge  then  at  Waukesha,  secretly, 
without  any  knowledge  on  the  part  of  the  company  or  on  the  part  of  the 
public,  grant  an  injunction  which  would  have  worked  such  disastrous  ruin  to 
the  defendants  and  to  the  public,  saying  nothing  of  the  Corporation,  as  each 
an  injunction  would  have  done  at  that  day.  Well,  they  applied  to  Judge  Lar- 
rabee,  and  notice  was  given  of  an  injunction,  and  counsel  tor  the  CoiporatioQ 
and  among  them  the  learned  counsel  for  the  Managers,  appeared  and  resisted 
the  application;  on  what  grounds  I  know  not;  but  mainly,  I  l*elieve  for  want 
of  jurisdiction.  Then  as  the  Judge  was  coming  to  Madison,  it  became  impor- 
tant for  Mr.  Mitchell  to  understand  what  remedy  he  could  have  in  case  the  in- 
junction should  be  allowed.  His  counsel  advised  him  to  regard  it  as  a  nullity — 
to  disobey  it  and  set  it  at  nought 

Judge  Hubbell,  however,  advised  him  to  obey  it,  and  get  his  remedy  in  a 
legal  way.  And  now,  sir,  I  wish  to  ask  which  stands  best  upon  the  proof  and 
the  record,  the  Judge  who  advised  obedience  to  the  injunction  until  it  could  be 
dissolved,  or  the  counsel  who  advised  disobedience  ?  Every  lawyer  knows  it  is 
a  well  settled  principle,  that  it  is  better  to  obey  an  injunction,  even  if  it  has 
been  improperly  issued,  than  to  disobey  it  The  Judge  advised  obedience  aod 
agreed  that  upon  being  telegraphed,  he  would  return  for  the  purpose  of  listen- 
ingto  a  motion  to  dissolve  the  injunction.  Well  that  whole  matter  had  besn 
before  him. — The  bill  had  been  submitted  to  him.  The  jurisdiction,  or  want 
of  jurisdiction  of  Judge  Larrabee,  was  already  familiar  to  him. 

He  assured  Mr.  Mitchell,  not  so  much  for  his  interest  and  those  of  the  Cor- 
poration,  as  to  save  the  public  from  the  disastrous  ruin  that  would  follow  tbe 
shutting  up  of  that  concern,  that  he  would  speedily  repair  to  Milwaukee,  agree- 
ing to  ride  night  and  day  if  nedeasary,  such  was  his  devotion  to  the  interest  of 
his  suitors  and  the  public,  and  hear  a  motion  to  dissolve  that  injunction.  But 
it  is  charged  that  Mr.  Mitchell  understood  from  the  language  of  Judge  Hubbell, 
that  the  opinion  of  the  Court  could  not  be  sustained.  Was  this  done  for  pay  $ 
Was  it  done  on  any  promise  of  money  or  favor,  on  account  of  any  reward  of 
cash  or  credit?    To  all  questioning  upon  this  point,  No!  No!  was^the  invaria- 
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ble  answer  of  Mr.  Mitchell.  For  what  then  sLall  the  Judge  be  denounced  in 
this  transaction?  For  a  mistake  in  this  roalter?  For  making  promises  to  do 
his  duty,  even  to  travel  day  and  night  without  pay  or  reward  to  do  it?  I  do 
not  think  that  is  official  conduct,  nor  corrupt  conduct  in  office.  But  that  is  all 
that  the  testimony  shows  against  the  respondent  at  the  bar. 

The  next  Specification  is  in  regard  tothe  judgment  procured  by  John  Lowrj 
<fe  Co.,  against  Doctor  Grevcs  and  Abel  W.  Wright,  and  charges  him  with  lis- 
tening to  a  statement  of  Doctor  Greves,  and  advising  him  to  make  a  motion  to 
vacate  a  judgment  standing  against  him,  which  Doctor  Greves  did.  Well,  con- 
ceding all  this  to  be  true,  I  am  at  a  loss  to  discover  any  impeachable  matter  in 
it.  Suppose  the  Judge  did  listen  to  Doctor  Greves'  complaints,  and  suppose 
be  did  tell  him  it  was  scandalous,  and  that  he  would  not  stand  it,  and  that 
upon  that  advice  the  Doctor  did  move  to  vacate  the  judgment.  Has  there  been 
any  proof  offered  to  show  that  that  was  not  perfectly  proper.^  I  have  seen  no 
such  proof.  To  be  sure,  I  have  heard  of  a  witness,  for  I  was  not  present,  stand- 
ing np  here  and  stating  that  the  grievance  complained  of  to  the  Judge  was  false. 

Judge  UuBBBLL.  That  was  not  under  oath — it  was  a  speech  on  his  own 
account. 

Mr.  Arxold.  Well  then,  I  have  heard  of  a  speech  in  which  a  gentleman  hjeui 
charged,  that  the  Doctor's  '^  oath  was  a  tissue  of  falsehood  from  beginning  to 
end,  and  that  he  was  a  perjured  villain,  and  he  had  not  courage  enough  to  re- 
sent the  insult."  You  have  the  account  of  it  from  Doctor  Greves,  how  it  all 
took  place.  It  was  a  casual  meeting  in  public,  just  before  the  judicial  election, 
where  conversation  was  carried  on  upon  the  subject  of  the  election,  where  par- 
ties were  discussing  the  merits  of  the  candidates  and  the  various  stories  that 
were  afloat  concerning  them,  and  telling  respectively  how  they  should  vote. 
Doctor  Greves  gave  as  a  reason  why  he  should  not  vote  for  the  antagonist  of 
Judge  HubbelK  that  he  had  pursued  a  certain  course  with  him,  had  dealt  un- 
fairly by  him,  had  practised  a  series  of  frauds  upon  him,  which  resulted  in 
getting  a  judgment  against  him,  to  the  amount  of  some  t2,*400.  Upon  that 
statement  the  Judge  expressed  his  opinion,  and  asked  the  Doctor  if  he  was 
going  to  let  the  matter  rest  where  it  was,  and  suggested  the  idea  of  a  motion  to 
vacate  the  judgment,  a  thing  perfectly  well  known  to  every  lawyer,  to  be  within 
the  jurisdiction  of  the  Court  The  Doctor  replied  that  he  wanted  a  lawyer 
not  devoted  to  the  interests  of  Mr.  Finch.  The  Judge  very  frankly  assured 
^m  that  that  objection  did  not  lie  against  the  very  able  counsel  who  here  re- 
pT<»ents  the  Managers,  and  I  believe,  upon  application  to  him,  he  did  draw  up 
the  the  very  affidavit,  which  he  has  taken  pains  to  introduce  here,  and  read, 
although  utterly  irrelevant  to  the  charge  at  issue.  For  what  purpose  it  has 
been  introduced  here,  I  know  not,  and  care  not.  I  see  nothing  in  the  facta 
disclosed,  in  regard  to  that  transaction,  that  cast  any  imputation  upon  the  cha- 
racter or  honor,  in  any  respect,  of  the  respondent. 

The  next  specification  is  in  regard  to  Burr  S.  Craft,  in  reference  to  a  com- 
plaint on  his  behalf,  against  his  wife,  for  the  purpose  of  obtaining  a  divorce^ 
which  was  granted,  and  the  substance  of  the  charge  is  some  improper  interview 
inth  Andrew  E.  Elmore,  in  which  the  Judge  suggested  that  an  application  for 
divorce,  and  after  hearing  the  grounds  for  the  divorce,  expressed  an  opinion 
that  they  were  sufficient  to  obtain  the  divorce ;  afterwards  when  the  prooft 
ver«  taken  they  were  submitted  by  Mr.  Elmore  to  the  Judge  in  private;  the 


324 

Judge  exprefised  the  opinion  that  in  the  absence  of  any  opposing  proof,  thej 
were  suffiiient;  and  that  be  granted  the  divorce.  Supposing  that  these  state- 
xnentg  are  all  true.  I  see  nothing  in  them  impeachable.  If  it  be  iuipeachabie 
conduct,  when  a  friend  in  a  social  way,  relates  a  given  state  of  facts,  to  express 
the  opinion  that  those  facts  if  true  and  unopposed,  are  grounds  for  such  an 
application,  or  such  a  proceeding,  then  any  Judge  almost  may  be  impeached. 
There  are  few  men  who  would  so  ))Iace  themselves  upon  their  dignity  as  to 
refuse  to  converse,  particularly  w  th  thtir  intimate  friends,  upon  a  matter  ^ 
excusable  as  that  That  was  making  no  promises;  it  was  barely  saying  what 
a  lawyer  says  every  day  in  advice  with  his  friends — if  your  facts  are  so,  I  think 
they  are  grounds  for  maintaining  such  and  such  action  in  Court  The  Ju<lge 
promised  nothing.  It  was  only  a  conversation  between  the  Judge  and  Ehuore 
and  myself,  for  I  believe  my  name  was  drawn  into  the  controversy,  in  regard 
to  the  contemplated  application  for  a  divorce. 

It  came  up  casually,  in  a  public  house,  connected  with  an  incidental  remark 
that  Craft  was  going  or  had  gone  to  California,  on  account  of  difficulties  with 
his  wife,  and  because  no  divorce  could  be  obtained  in  the  judicial  district  where 
he  lived,  an  application  having  been  made  to  that  effect  and  having  been  refused 
on  some  idea  of  discovered  collusion. 

I  know  myself,  that  when  I  came  to  ascertain  the  facts  disclosed  in  that  bill 
I  was  surprised  to  find  that  any  lawyer  had  entertained  a  doubt  that  if  the 
proofs  were  true,  they  were  sufficient  to  authorize  a  divorce;  nor  is  there  a 
question  raised  here  that  the  decree  was  not  properly  granted,  that  the  evidence 
taken  was  not  perfectly  sufficient  to  warrant  it.  What  impropriety  then  ap- 
pears in  this  transaction  ?  The  testimony  had  been  taken  by  Mr.  Elmore.  He 
had  been  up  north  to  get  the  statement  of  a  certain  witness,  but  for  absence  or 
some  other  reason,  he  failed  to  get  it,  and  he  wished  to  know  if  more  testimoDV 
was  needed,  and  if  it  was  still  necessary  to  follow  up  that  witness.  Upon  Lis 
application,  the  Judge  did  open  the  testimony  and  did  examine  it 

What  impropriety  was  there  in  that  ? — He  examined  it  to  see  if  it  was  suffi- 
cient and  if  it  would  relieve  Elmore  from  going  again  to  Appleton.  The  Jud^e 
said  it  was  palpably  sufficient,  and  you  will  see  if  you  will  read  the  bil!^  tLac 
without  any  opposition,  it  is  sufficient  to  grant  half  a  dozen  divorces. 

Article  seven  charges  that  the  said  Levi  Hubbell,  <&c.  (Article  read.) 

Specification  one,  alludes  to  the  suit  of  Baasen  against  Anderson,  and 
charges  the  Judge  with  conducting  himself  with  undue  and  unjust  partiality 
and  favor  to  a  particular  suitor.  Now,  if  there  is  any  thing  in  the  charge,  I 
suppose  it  is  prohibited  either  by  conscience  or  prohibited  by  statute. 

What  does  the  proof  disclose  ?  why,  that  these  was  a  sale  of  property  npon 
ft  foreclosure  to  Kilboum ;  that  Sawyer  made  an  arrangement  with  Kilboura  to 
become  the  lessee;  that  he  was  in  a  hurry  to  accomplish  it,  so  that  he  could  come 
into  possession  of  the  property ;  that  an  application  was  made  by  Mr.  Mariner, 
for  Mr.  Kilboum,  to  bold  a  special  term  to  confirm  that  decree  of  sale ;  that  the 
Judge  said  he  did  not  feel  under  any  obligation  to  go  down  to  Court  to  hold 
a  special  term  for  the  accommodation  of  Mr.  Kilboum ;  that  those  who  were  his 
worst  enemies  were  asking  him  for  the  most  favors;  that  Mr.  Kilboum  had  seen 
fit  to  abuse  him,  and  had  ran  out  against  the  Jenny  Lind  Club ;  and  that  he 
might ,88  well  abuse  a  singing  school.  After  this  refusal,  it  is  charged  that  Mr. 
Sawyer,  who  was  a  friend  of  Judge  Hubbell,  went  and  told  him  the  circum- 
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stances  of  the  ease,  and  the  peculiar  situation  of  the  sale,  and  that  thereupon 
the  Judge  consented  to  hold  a  special  term  to  confirm  the  sale.  Now,  it  is  here 
in  proof,  that  it  was  the  habit  of  the  Judge  in  passing  down  town  every  day» 
of  stop  at  the  court  house  for  the  transaction  to  such  business  as  might  coroe 
before  him,  and  that  he  did  go  down  and  hold  the  special  term,  and  confirm 
the  sale.  That  is  the  proof.  Now  what  is  the  corrupt  conduct?  I  want  to  know 
if  any  lawyer  here,  or  any  man  in  this  Court  who  has  ever  been  upon  the 
bench,  or  any  of  the  thousands  of  intelligent  citizens  who  compose  his  circuit, 
will  maintain  he  was  obliged  to  leave  his  house  at  any  moment,  to  open  a 
special  term  to  confirm  a  sale  upon  the  request  of  whoever  might  apply.  I  hare 
not  known  that  that  was  within  the  duties  of  a  Judge.  I  do  not  see  any  difier- 
ence  in  the  obligation,  because  Mr.  Kilbourn  happened  to  have  been  au  enemy. 
I  think  it  makes  no  difference,  except  that  it  here  discloses  the  fact,  that  the 
Jadge  did  not  feel  disposed  to  put  himself  at  personal  inconvenience  for  the 
parpose  of  accommodating  an  open  and  well-known  foe.  It  was,  therefore,  at 
his  discretion,  whether  or  not  to  do  it  for  an  enemy  or  a  friend ;  but  when  ap- 
pealed to  by  a  friend,  his  earnest  desire  to  accommodate,  prompted  him  to  do 
iU  There  was  no  obligation  in  either  case.  In  the  one  c&e,  he  refused  an 
enemy,  because  he  had  a  right  to  do  it — in  the  other,  he  granted  the  favor, 
because  he  had  the  right  to  gratify  a  friend.  The  next  case  is  that  of  the  in- 
dictment against  Howe,  for  the  crime  of  perjury.  Now  what  is  the  proof  of 
that  charge?  In  regard  to  bringing  about  the  acquittal,  there  is  not  the 
slightest  proof.  The  record  shows  that  the  jury  was  sworn,  that  the  proof  was 
submitted,  that  the  verdict  of  the  jury  was  not  guilty.  The  prosecution  was  at 
liberty  to  enter  a  nolle  pros,  if  they  saw  fit  to  get  one  up.  Now,  it  has  not 
been  txplained  here,  how  that  indictment  passed  off.  1  suppose  the  prosecution 
have  thought  it  no  obj^t  to  advance  any  proof  upon  that  subject  It  is  a  mat- 
ter with  which  I  am  perfectly  familiar,  having  been  counsel  in  the  case,  and  also 
in  the  case  ia  which  Howe  was  a  witness,  and  out  of  which  the  indictment 
grew.  If  the  learned  counsel  will  offer  a  witness,  who  knows,  I  shall  be  most 
happy  to  have  explained  to  this  Court,  how  that  indictment  did  pass  ofi^,  and 
how  fnr  his  honor  the  Judge,  brought  it  about.  Then  there  is  no  proof  upon 
that  subject  that  I  am  aware  of. 

The  balance  of  the  charge  is  the  indecent  c^induct  with  the  wife  of  William 
H.  Howe,  wherein  she  solicited  him  on  behalf  of  her  husband,  to  bring  about 
his  acquittal.  Upon  that  subject  you  have  the  tt^stimony  of  Mr.  Finch.  He  says 
that  he  went  to  Waukesha  on  a  certain  day,  asked  Mr.  HoUiday  for  the  use  of 
the  room,  to  do  some  writing  in  for  a  short  time;  as  he  opened  the  door,  he 
found  Mrs.  Howe  and  the  respondent  in  the  room ;  Mrs.  Howe  was  sitting  on 
the  bed,  and  the  bed  looked  as  if  somebody  else  had  been  sitting  by  her  side. 
The  Judge  spoke  to  him,  asked  him  to  come  in ;  he  declined  and  retired,  and 
that  is  all  he  knows  about  it.  I  believe  that  is  the  substance  of  the  testimony. 
Now,  where  is  the  proof  of  the  indecent  interview  and  where  is  the  proof  of  it 
to  solicit  the  respondent  in  his  official  capacity,  to  interfere  for  her  husband  in 
that  matter  of  the  pending  indictment  ?  There  is  not  one  word  of  proof  from 
any  one  witness  that  I  can  now  call  to  mind,  upon  the  gist  of  the  accusation, 
to  wit:  that  that  interview  was  personally  indecent,  and  prostituted  to  thepur- 
P<*e  of  destroying  the  effect  of  the  indictment,  then  pending  in  Court.  But 
^e  shall  show  you  by  Mrs.  Howe  herself,  all  the  circumstances  of  that  interview, 
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and  we  sliall  bo  able  to  show  you  another  illustration,  of  how  treacheroua  and 
unreliable  is  the  human  memory.  Here  is  a  matter  to  which  Mr.  Finch  has 
had  his  attention  called  from  time  to  time.  It  is  of  such  a  nature  as  to  impress 
itself  strongly  upon  his  mind,  and  yet  for  all  this  time,  he  has  labored  under 
an  error.  He  is  completely  mistaken  from  beginning  to  end.  We  can  prove 
this,  and  shall  prove  it;  not  alone  by  Mrs.  Howe,  but  by  other  witnesses^  per- 
sonally acquainted  with  the  facts,  for  it  happened  by  a  mistake  of  my  friend 
Holiday's,  to  have  been  in  my  room  instead  of  Holliday's,  that  the  interview 
took  place.  It  was  in  November  of  that  year,  and  pending  the  session  of  the 
Waukesha  Circuit  Court  The  object  of  that  interview  on  the  part  of  Mrs. 
Howe,  was  to  consult  him  in  relation  to  a  verdict  which  had  been  rendered  in 
a  suit,  wherein  a  Mr.  Simpson  was  plaintiff  and  her  husband  defendant — a 
simple  action  on  account,  I  think.  In  charging  the  jury  in  that  case,  the  Judge 
had  labored  under  a  mistake  of  fact,  about  an  endorsement  upon  the  back  of 
a  note,  which  was  in  controversy;  and  as  Judge  Hubbell  had  in  his  professional 
capacity,  before  he  went  upon  the  bench,  advised  and  directed  that  endorsement, 
Mrs.  Howe  sought  that  interview,  for  the  purpose  of  calling  that  fact  to  his  mind, 
with  the  view  of  getting  a  new  trial.  We  shall  show  the  Court  that  that  was 
the  sole  and  only  object  of  the  interview,  and  subject  of  conversation,  and  that 
the  Judge  assured  her — and  if  the  gentleman  wishes  it  he  shall  hear  more  proof 
— the  Judge  assured  her  that  if  the  facts  were  as  she  presented  them,  they  enti- 
tled her  husband  to  a  new  trial.  It  will  be  shown  that  I  appeared  }>ersonaIly 
upon  that  tral.  It  will  further  appear  that  the  indictinent  for  perjury  in  rela- 
tion to  which  this  conversation  is  alleged  to  have  been  held  and  the  solicitation 
made,  was  a  thing  just  found  by  that  term  of  the  Court,  and  on  that  day,  the 
defendant  had  not  been  apprised  of  it,  and  had  not  been  arrested.  Well,  I  take 
it  that  that  will  pretty  effectually  dispose  of  that  Specification.  We  shall  show 
that 

The  third  specification  of  this  article,  is  in  regard  to  the  divorce  case  of  W, 
W.  Wyman  from  his  wife.  On  that  subject  you  have  had  the  testimony  of  Mr. 
Wyman,  and  taking  it  all  for  true,  with  his  imperfect  memory  and  loose  state- 
ments, there  is  nothing  in  it  that  compromises  the  character  of  the  Judge.  It 
appears  that  some  amdavita  had  been  drawn  up  and  handed  by  Mr.  Catlin 
to  the  Jadge,  and  that  he  very  frankly  stated  that  a  divorce  could  not  be  grant- 
ed upon  them.  It  was  very  easy  for  the  Judge  in  rea  ling  them  over,  if  they 
did  not  come  up  to  the  requirements  of  the  law,  to  just  say  so.  It  appears  sub- 
sequently that  an  appointment  was  made  for  him,  and  he  was  invited  to  the 
house  of  Mr.  Seymour,  where  Mrs.  Wyman  was  boarding.  He  called  accord- 
ing to  the  invitation ;  but  as  to  any  indecent  interview,  there  is  no  proof  what- 
ever upon  the  subject,  excepting  loose,  unsatisfactory  and  utterly  unreliable  tes- 
timony of  Mr.  Albert  C.  Ingham.  Those  who  recollect  the  manner  of  his 
testimony,  and  the  complete  mistification  and  uncertainty  of  the  recollection  he 
bad  of  any  thing  peilaining  to  the  interview,  will  attach  but  very  little  impor- 
tance to  it;  and  taking  it  all  for  true,  that  the  Judge  did  call  there;  that  the 
matter  was  made  a  subject  of  banter  the  next  morning  at  the  breakfast  table; 
that  Seymour  remarked  that  it  was  best  not  to  say  any  thing  about  it,  and  as 
he  thinks,  as  he  had  an  indistinct  memory,  that  the  Judge  when  he  met  him, 
said  to  him,  that  since  he,  the  Judge,  had  a  great  many  enemies,  he,  Ingham, 
had  better  say  nothing  about  the  interview.     We  shall  show  you  by  Mr.  and 
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Mre.  Atwood,  and  by  Mr.  Seymour,  all  that  transpired.  It  then  will  be  left  for 
yoa  to  say,  whether  that  proof  leaves  any  doubt  about  the  perfect  propriety  of 
that  mterview ;  and  as  to  any  collusion  that  there  was  none  to  the  knowledge  of 
the  Court  at  the  time  of  making  the  decree. 

The  next  specification  relates  to  the  suit  of  Barker  against  Pratt.  Well,  I 
really  do  not  know  what  to  say  to  that  specification ;  and  yet  I  am  perfectly 
familiar  with  all  the  facts.  I  do  not  see  that  there  is  any  thing  in  it  even  from 
the  testimony  of  Downer.  Testimony  was  introduced  in  that  case  from  Ver- 
mont, as  to  the  validity  or  mvalidity  of  a  certain  judgment  After  a  while  the 
Judge  granted  a  judgment  in  the  case,  saying  at  the  same  time,  that  he  should 
have  to  stay  the  execution  of  the  judgment  He  did  grant  such  an  order  staying 
prooeedings,  and  continued  that  order  at  another  term. .  Well,  the  substance 
of  it  is,  that  after  a  while.  Brother  Downer  got  annoyed  and  angry  because  he 
could  not  have  his  judgment,  and  get  his  execution  and  obtain  the  money.  So 
he  took  another  tack.  There  was  a  judgment  in  the  first  place  in  Vermont. 
He  then  brought  a  suit  in  the  United  States  Court  with  two  counts  in  his  de- 
claration. I  suppose  he  thought  that  Judge  Miller,  who  has  the  reputation  of 
holding  a  plaintifiTs  court,  would  do  the  right  thing  by  him  and  that  he  had  a 
sure  shot  that  time ;  but  the  fact  is,  that  Judgo  Miller  has  done  precisely  what 
Judge  Hubbell  did  before  him.  Now  these  are  plain  facts  which  will  be  made 
to  appear.  ' 

The  seventh  Specification  is  the  case  of  Hopkins  against  Stevens,  in  an  action 
of  replevin  in  regard  to  some  property  that  had  been  kept  a  long  time  in  a  store 
house.  And  the  charge  is,  that  the  Judge,  ^  partially  and  unfairly,  attempted 
to  prevent  the  counsel  for  the  plaintiff  adhering  to  an  admission  of  fact  made 
by  such  counsel,  and  from  making  the  same."  Now  the  testimony  is  very  con- 
dieting.  Mr.  Orton,  Mr.  Chandler,  and  Mr.  Watkins,  differ  as  to  the  time  of 
making  the  admission,  or  preventing  it  to  be  made.  The  language  stated  by 
them  to  have  been  made  use  of  is,  that  the  Judge  said,  ^  I  shall  not  allow  you 
to  make  that  admission;  if  you  do  you  will  lose  your  case,"  or  words  to  that 
effect    Now,  Mr.  Watkins  gives  you  an  entirely  different  account  of  that  affair. 

Mr.  Watkins  states  that  when  the  attention  of  the  Court  was  called  to  the 
admission  made  by  Mr.  Watkins,  the  Judge  said  he  did  recollect  that  such  ad- 
mission had  been  made,  and  if  it  was  made  it  might  defeat  the  plaintiff's  case. 

Mr.  Watkins  still  insisted  upon  his  admission,  contending  tiiat  the  tender 
having  been  accepted,  extinguished  the  defendant's  claim.  This  legal  propositioa 
had,  inadvertently,  not  occurred  to  the  mind  of  the  Judge  at  the  moment 
The  case  went  on,  and  the  plaintiff  recovered.  Now,  the  language  as  testified 
to  here  by  Messrs.  Orton  and  Chandler  is,  to  my  mind,  improbable.  It  does 
n'>t  sound  like  Judge  Hubbell,  that  he  should  say,  *'  I  cannot  permit  you  to 
make  that  admission.  If  you  do,  you  will  lose  your  cause."  If  that  is  so,  I  am 
surprised  that  there  is  not  some  other  proof,  some  promise,  or  something  to  ac- 
count for  his  making  use  of  this  most  extraordinary  language;  but  if  the  lan- 
guage stated  by  Mr.  Watkins  be  the  true  rendering  of  what  he  did  say,  why 
then,  it  is  natural  and  probable  saying,  ^  Do  you  make  that  admission  f  and  "if 
yon  do,  wonH  you  lose  your  case."  But  Mr.  Watkins  was  sly,  and  knew  what 
he  was  about  He  relied  upon  the  technical  legal  rule  that  the  plaintiff  having 
accepted  the  money  tendered,  was  bound  by  what  he  had  accepted.  The  Judge 
did  not  perceive  the  drift  of  Mr.  Watkins;  but  when  he  came  to  understand  it 
he  gave  it  up. 
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Th«  charge  of  ike  next  Specification  is,  that  of  refuBing  adequate  time  for 
the  argumentr  in  the  case  of  Hungerford  against  Cuahing.  I  will  not  atep  to 
remark  on  this  case  further,  than  to  set  forth  the  fact  disclosed  by  Mr.  Smith, 
that  he  was  here  with  others  with  a  view  to  dispose  of  that  case;  that  after 
ataying  here  a  while,  they  got  the  idea  that  the  case  was  not  to  be  afgued, 
and  Ifr.  Smith  went  away.  The  Judge,  then,  telegraphed  him  that  he  must 
return  and  argue  the  causd;  that  then  use  Supreme  Court  had  closed;  that  the 
Judffe,  after  being  here  a  long  time,  did  not  feel  disposed  to  open  aapedal  term 
in  the  summer;  that  he  told  Mr.  Smith  he  could  not  give  him  more  than  an 
hour  to  argue  the  case.  Was  that  arbitrarily  and  partially  refusing  the  oounael 
adequate  time  for  argument  ?  It  migiit,  perchance,  have  been  granted.  At  any 
rate,  the  refusal  amounts  to  nothing  more  than  this — I  have  been  here  six  weeks 
holding  Supreme  Court.  I  cannot  hold  a  special  term  for  a  long  cause  in  the 
heat  of  summer.  If  you  want  to  make  a  long  argument  of  an  hour  or  two  well 
and  good,  otherwise  it  must  be  postponed ;  and,  indeed,  Mr.  Smith  doee  not 
seem  to  have  felt  very  bad  about  it  He  stipulated  immediately  to  submit  the 
case  without  argument  His  idea  was,  that  it  must  go  to  the  Supreme  Court 
at  any  rate;  and  I  am  apprised  farther,  that  we  shall  be  able  to  show,  that  ths 
only  conversation  he  bad  with  the  Judge  upon  that  subject,  was  in  this  build- 
ing with  other  counsel,  and  that  Mr.  Smith  must  have  forgot  in  regard  to  the 
subject  of  other  conversations.    I  see  nothing  arbitrary  or  partial  in  this  refusal 

It  was  simply  saying,  not  that  I  won't  continue  your  case  and  allow  you 
time  for  argument ;  but  it  was  saying,  I  cannot  continue  to  hold  Court  longer 
than  an  hour  or  two^  and  that  I  think  is  long  enough.  I  may  say  also  in 
passing,  that  the  obvious  point  was,  that  the  proper  parties  were  not  before  the 
Court,  and  that  Mr.  Smith  could  have  presented  in  half  an  hour  as  well  as  in 
a  day,  all  that  there  really  was  to  be  said  on  his  side  of  the  case. 

Article  eight  charges  die  said  Levi  Hubbell,  <bc.  I  shall  pass  that  article^  be- 
caose  I  am  not  aware  that  any  testimony  has  been  adduced  here  to  subetantiate 
any  one  of  the  Specifications  under  it  On  this  article  there  is  a  total  failure  of 
proof  I  suppose  it  to  be  abandoned.  I  know  a  feeble  attempt  was  made  here 
the  other  day,  through  the  testimony  of  Doctor  Groves,  and  of  Mr.  Randall,  to 
show  something  in  regard  to  an  interview  between  the  Judge  and  Mrs.  Pope, 
one  of  the  females  named  in  the  Specification ;  but  so  far  from  showing  any  thing 
that  substantiates  the  charge,  I  contend  that  it  is  scarcely  worthy  to  be  alladed 
tf%  and  that  proof,  so  far  as  Doctor  Groves  is  concerned,  was  entirely  a  failure. 
He  could  only  testify  to  the  arrangement  that  was  made  with  her,  and  for  her  to 
meet  Judffe  Hubbeli.  He  could  only  testify  that  he  went  to  her  house  to  go 
with  her,  out  she  was  gone,  and  something  was  attempted  to  be  shown  with  re- 
gard to  her  appearance ;  but  that  was  rejected.  The  only  testimony  that  remains 
was  that  of  Mr.  Randall,  concerning  what  was  related  to  him  by  the  respondent 
himself.  Hard  indeed  is  it  for  the  respondent  if  he  is  to  be  convicted  of  de- 
bauchery upon  his  own  account  of  a  transaction,  that  in  an  interview  that  has 
not  been  proved  to  have  taken  place.  Why  taking  that  fact  as  stated  by  Mr. 
Randal],  it  is  the  strongest  and  best  of  evidence,  in  favor  of  the  respondent,  since 
It  Was  of  so  little  importance,  that  he  communicated  it  openly  to  Mr.  Randall. 
Certainly  there  could  have  been  nothing  in  it  crimtnal.  as  is  imj^ied  in  this 
charge.  This  article  is  then  in  fact  abandoned.  It  would  seem  strange  that  the 
prosecution  having  spread  these  accusations  upon  the  record,  should  have  utterly 
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failed  to  substantiaie  a  single  one  of  them.  They  have  been  spread  broad  cast 
ovw  this  State,  and  over  this  land.  Thej  have  been  read  by  the  men,  women, 
and  children  of  our  country.  If  they  are  not  true,  they  are  most  outrngeoualy 
libelous  I  suppose  tlie  prosecution  may  be  sheltered  behind  their  privileges 
aad  official  duties;  but  it  is  hard,  indeed,  for  the  respondent,  who  can  see  how 
his  fair  name  may  have  suffere  1  in  female  estimation,  upon  the  strength  of 
these  accusations,  spread  far  and  wide  throughout  our  land ;  for  it  is  not  to  be 
supposed  that  so  grave  and  honorable  a  body,  as  the  Assembly  of  the  State  of 
Wisconsin,  have  made  such  foul  charges  against  a  citizen  of  the  State,  uoleBS 
there  was  evidence  before  them,  to  substantiate  and  prove  fully  the  charge. 
And  let  me  say  no  such  charge  should  have  been  made,  either  in  conversation 
or  in  print,  unless  they  were  to  be  perfectly  and  completely  substantiated.  We 
have  been  refused  access  to  the  evidence  pertaining  to  this  branch  of  the  charges 
taken  before  the  Committee,  but  I  am  given  to  understand  that  no  proof  came 
oat  b^ore  the  Committee,  establishing  the  truth  of  any  of  these  Spesifications 
against  the  respondent  at  bar.  The  be.4  proof  of  that  is  in  the  case  of  Mrs. 
Pope^  We  offered  to  permit  the  counsel  to  read  her  testimony  to  the  Court,  if 
they  would  submit  it  to  us,  and  if  it  showed  anything  in  regard  to  her,  that  was 
criminal  or  indecent.  The  offer  was  rejected,  and  I  have  a  right  to  infer  from  it 
aa  I  do^  and  from  what  I  have  learned  elsewhere,  and  from  what  is  common, 
public  rumor,  that  the  proof  was  not  enough  to  substantiate  these  charges.  I 
say,  unless  tliere  was  convincing  proof  of  them,  these  charges  ought  never  to 
have  been  sent  in  here.  They  are  a  wanton,  unprovoked,  outrageous  and  cruel 
assault  upon  the  character  and  good  name  of  the  respondent 

We  come  now  to  article  nine,     (Article  read.) 

The  first  Specification  charges  that  the  Judge  ordered  a  new  trial  without 
cause,  and  without  argument  heard  by  him  in  Court,  in  the  suit  of  Trentledge 
against  the  Milwaukee  and  Mississippi  Railroad  Company.  Well,  you  recollect 
the  proof  on  that  subject,  such  as  it  has  been.  We  shall  offer  you  our  proof, 
shovring  the  entire  circumstances  under  which  that  order  of  tho  Circuit  Court 
was  made.  It  was  the  common  case  of  a  verdict  rendered  by  a  jury  under 
misapprehension  of  proof.  That  verdict  had  awarded  too  much  damages,  and 
tlie-Court  said  to  Mr.  Mariner,  that  he  had  better  take  two  hundred  dollar^  and 
let  the  verdict  stand.  Was  that  corrupt  conduct  in  office?  No.  Why  was  the 
suggestion  made  ?  It  was  done  to  save  delay.  To  s  ive  ordering  the  new  trial 
for  the  amount  of  a  hundred  dollars.  The  suggestion  being  refused  he  pro- 
ceeded  to  grant  a  new  trial.  In  this  interview  with  Mr.  Kneeland,  afterwards 
Kneeland  said  the  amount  of  damages  was  too  large;  and  the  Judge  told  him 
if  a  motion  was  made  for  a  new  trial,  he  should  have  to  grant  it. 

Specification  four,  charges  that  he  oppressively  exercises  the  functions  of  his 
judicial  office,  by  exacting  the  excessive  and  unreasonable  penalty  of  1 10,000  in 
an  appeal  bond.  Well,  now,  there  is  nothing  in  the  testimony  upon  that  spe- 
cification that  shows  any  capricious  or  oppressive  conduct  on  the  part  of  Judge 
Httbbell.  There  was  a  telegraphic  despatch  sent  to  Judge  Hubbell  to  get  t£ie 
aaiount  of  the  penalty  fixed  upon  an  appeal  bond.  Mr.  Mariner  went  with  it 
in  hot  haste  to  Judge  Hubbell,  and  after  pounding  away  at  the  inside  door  of 
Peck  io  Baker's  store,  he  finally  got  access  to  him,  and  told  him  what  he  wanted. 
Well,  the  Judge  told  him  he  did  not  know  what  the  effect  of  the  appeal  would 
be,  and  that  was  the  reason  why  he  was  in  doubt  how  much  the  bond  should 
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b«.  Having  no  tiroe  for  reflection,  and  being  in  8  hurry,  he  sat  «lown  and  wrote 
the  order,  nzing  the  penalty  at  the  amount  complained  of.  There  is  no  proof 
of  corruption  or  improper  motive  in  all  that  He  made  the  order  for  $10,000, 
and  that  is  the  whole  of  it 

Specification  five,  sets  forth  the  quashing  of  the  indictment  in  the  case  of 
the  State  against  John  and  Gilbert  Lane.  Well,  the  proof  don't  sustain  tb« 
specification.  The  testimony  upon  it  is,  that  it  was  a  novel  point — ^that  the 
Judge  wanted  to  take  time  to  consult  with  the  judges  of  the  Supreme  Court, 
and  at  the  next  Spring  term  he  announced  that  he  had  made  up  his  mind  to 
quash  the  indictment. 

Specification  six,  charges  the  Judge  with  giving  notice  to  the  complainant's 
counsel  of  a  motion  to  dissolve  the  injunction  in  the  caBC  of  McGrath  against 
Cook,  and  forcing  such  motion  to  a  hearing,  and  deciding  the  same  against 
the  complainant  without  reasonable  cause,  and  without  any  such  motion  having 
been  made  by  the  defendant  in  the  cause,  and  after  having  previously  refused, 
in  the  same  state  of  the  cause,  to  dissolve  the  said  injunction.  Well,  there  was 
so  much  incidental  argument  in  the  progress  of  the  investigation,  upon  tliat 
charge,  that  I  do  not  think  it  necessary  to  dwell  upon  it  for  a  single  moment. 
You  will  recollect  the  case  was  in  relation  to  some  city  orders  to  be  paid  upon  a 
contract  The  contract  was  subsequently  assigned  to  Cook,  and  on  which  Cook 
was  to  receive  the  orders.  A  bill  was  filed  to  compel  Cook  to  deliver  up  certain 
orders,  and  there  was  a  balance  of  orders  coming  from  the  city,  which  Cook 
wished  to  get  on  a  modification  of  the  injunction.  He  did  get  them  on  a  letter 
addressed  by  Judge  Hubbell  to  the  common  council,  but  did  not  pay  them 
into  Court.  Mr.  Watkins,  however,  his  counsel,  became  personally  responsible 
for  their  payment  into  Court;  and  then,  in  pursuance  of  the  motion,  the  Jud^e 
gave  notice  to  the  parties,  and  told  Mr.  Mariner  particularly,  that  he  should 
take  up  that  motion  the  next  morning,  and  dispose  of  it  The  counsel  on  both 
bides  did  appear,  and  upon  that  argument,  such  as  it  was,  the  Judge  granted 
the  order  dissolving  the  injunction,  and  released  Mr.  Watkins  from  his  responsi- 
bility. When  Mr.  Watkins  comes  upon  the  stand,  that  whole  matter  will  be 
more  fully  explained. 

We  come  next  to  Article  ten.   (Article  read.) 

The  second  specification  under  that  article  pertains  to  the  case  of  Trentledge 
against  the  Milwaukee  and  Mississippi  Railroad  Company.  Yon  have  heard  Mr. 
Kneeland'a  testimony  upon  that  case,  and  you  have  seen  that  it  shows  nothing. 

Specification  four,  is  the  case  of  Janes  against  Humphrey.  No  proof  has 
been  offered  upon  that  si>ocification,  nor  upon  the  fifth  specification. 

Upon  the  sixth  specificntion,  Pratt  against  Cleveland,  I  think  there  is  no  proof 
that  shows  anything.  Mr.  Wright  was  on  the  stand  as  a  witness,  and  under- 
took to  give  some  account  of  the  case  but  utterly  failed.  His  memory  was  i»n- 
tirely  at  fault,  and  he  could  not  show  any  improper  act,  or  any  improper  influ- 
ence brought  to  bear  on  Judge  Hubbell.  There  is  no  proof  of  the  eighth  spe- 
cification, which  once  more  brings  in  Mrs.  Howe;  and  upon  that  subject  I  have 
BuflSciently  commented. 

Specification  nine,  charges  that  the  Judge  allowed  himself  to  be  improperly 
approached,  consulted  and  influenced  in  divers  cases,  by  William  A.  Barstow ; 
but  his  testimony  does  not  disclose  any  such  improper  approach,  consultation, 
or  influence.    It  discloses  that  he  talked  with  the  Judge  in  reference  to  suitOTB 
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In  hiB  Court ;  but  with  no  assurance  on  the  part  of  the  Judge  that  he  would 
act  upon  any  of  his  communicatioDs.  In  the  next  case,  of  Barstow  against  Wall, 
Baretow  stated  distinctly  that  he  never  received  any  assurance  from  Judge  Hub- 
bell  of  what  his  decision  in  that  case  would  be. 

In  relation  to  specification  thirteen,  Mr.  Dousman  was  not  long  since  upon 
the  stand,  and  if,  upon  the  testimony  of  Mr.  Donsman,  it  can  be  said  by  the 
learned  counsel  for  the  Managers,  that  any  improper  influence  was  designed,  or 
thought  of,  or  brought  to  bear  upon  the  Judge,  why,  then,  I  will  begin  to 
believe  that  some  of  these  specifications  are  proven. 

The  next  specification  is  the  case  of  the  State  against  Jehiel  Smith. 

I  think  the  proof  pretty  conclusively  shows,  that  there  never  should  have 
been  an  indictment  m  that  case,  that  there  could  not  have  been  a  conviction, 
that  the  testimony  of  the  girl  alone,  the  chief  witness  in  the  case,  did  not  make 
it  a  clear  case  for  conviction.  You  remember  that  the  testimony  is,  that  after 
that  case  had  proceeded  for  a  time,  during  the  intermission  for  dinner  I  believe, 
the  Judge  saw  Mr.  Jones,  and  Jones  told  him  some  yarn  about  the  girl,  the 
main  witness  for  the  prosecution,  and  told  him  he  had  better  enter  a  nolle  pros.; 
and  on  the  coming  in  of  Court,  the  Judge  proposed  to  the  District  Attorney  that 
he  should  enter  a  nolle  pros^  and  discontinue  tlie  proceedings.  Now,  taking 
all  that  to  be  true,  does  it  support  the  charge  that  the  Judge  allowed  himself 
to  be  improperly  advised  with  and  influenced.  I  recollect  trying  a  murder  case 
in  Milwaukee,  which  occupied  some  three  weeks,  and  where  the  moral  proof  of 
guilt  was  entirely  satisfactory  to  the  community,  yet  Judge  Miller  called  the 
prosecuting  officer  to  him,  and  suggested  to  him  whether  it  would  not  be  better 
to  enter  a  nolle  pros.  It  is  a  common  suggestion,  and  I  see  no  impropriety  in 
it.  At  any  rate,  the  prosecuting  attorney  in  most  cases  would  scarcely  enter  a 
nelle  pros,  without  the  sanction  of  the  Court. 

The  next  case  is  that  of  Reuben  D.  Turner,  who  was  indicted  for  seduction. 

The  Judge  is  charged  with  being  improperly  influenced  by  Turner.  Turner 
undertook  to  impress  him  with  a  conviction  of  his  innocence.  The  Judge 
heard  him  all  through  and  then  told  him  he  was  satisfied  he  was  guilty ;  but 
told  him  he  would  give  him  an  impartial  trial  for  all  that.  Was  there  any 
thing  improper  in  that  ?  Was  it  improper  that  he  should  be  influenced  by 
Beuben  D.  Turner,  to  give  him  a  fair  and  impartial  trial  ? 

The  next  specification,  in  the  case  of  the  State  against  Haney,  charges  that 
the  Judge  was  improperly  influenced  by  George  P.  Thompson.  Well,  Thomp- 
son has  told  you  his  story.  He  went  to  Judge  Hubbell  to  get  Haney  kept  out 
of  prison  if  possible.  He  went  also  to  Smith  and  stated  his  wishes;  but  that 
he  made  use  of  any  personal  importunities  or  improper  influences,  is  not  pre- 
tended to  be  shown  in  the  proof. 

The  next  specification  is  the  case  of  Wyman,  that  I  have  already  commented 
upon. 

Specification  nineteen,  instances  the  case  of  the  State  against  John  and  Gil- 
bert Lane,  and  charges  that  the  Judge  was  improperly  influenced  by  Jonathan 
£.  Arnold,  the  defendant's  attorney.  Well,  there  has  been  no  proof  upon  the 
subject  matter  of  that  Rpecification,  and  I  shall  ofier  none,  except  to  say  that  if 
the  Assembly  of  Wisconsin  or  any  individual  says  to  me,  that  I  was  guilty  of 
any  improper  influence  with  the  Judge  or  any  influence  whatever,  beyond  fair 
ar^ment  in  open  Court,  my  reply  to  him  is  in  plain  Saxon  English,  that  he  is 
a  har. 
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Specification  twenty,  is  the  casa  of  Tteodore  Perry  and  others  against  tbe 
Comstocks,  Sanderson  and  others.  The  proof  on  that  specification,  shows  that 
the  suit  had  been  decided  by  the  Judge  before  the  loan  of  money,  which  is  in 
proof,  had  been  solicited ;  and  as  to  the  conrersation  that  took  place  here  at 
Madison,  I  see  nothing  in  it  to  warrant  any  idea  of  improper  influence.  Mr. 
Sandei'son  sought  to  know  as  well  as  he  could,  what  the  Judge  thought  of  his 
case,  and  endeavored  to  pump  him  a  little,  to  learn  if  he  was  influenced  against 
him  by  the  high  position  and  personal  character  of  the  Comstocks.  He  testifies 
that  iu  no  interview,  was  any  assurance  given  by  Judge  Uubbell,  of  how  he 
should  decide  the  case. 

We  come  now  to  article  eleven,  and  the  last.  (Ai-ticle  read) 

Of  the  first,  second  and  third  specifications,  I  have  already  spoken  sufficiently. 

I  am  not  aware  of  any  proof  to  sustain  the  charge  in  the  fourth  specificatioa, 
that  the  Judge  officiously  intermeddled  and  advised  with  Mr.  Finch  upon  that 
subject.--  He  barely  told  Mr.  Finch  that  he  thought  the  claim  against  the  City 
had  better  be  settled.  Finch  thought  so  too,  so  advised  the  City,  and  the  Citj 
did  settle  it.  The  two  following  cases  I  have  examined.  We  then  come  to  spe- 
cification seven — Converse  against  Rogan.  On  that  subject  Mr.  Rogan  has  been 
a  witness,  and  I  see  nothing  in  his  proof  which  establishes  any  officiously  in- 
termeddling. The  Judge  tried  to  take  care  of  his  interest.  On  the  ground  of 
infancy,  taken  by  him  in  the  case,  several  questions  were  raised.  It  was  a  novel 
thing — indeed  it  was  a  delicate  question,  and  the  Judge  wished  for  time.  He 
was  holding  a  jury  court  at  that  term,  and  did  take  time  to  examine  the  ques- 
tion presented.  The  Judge  intimated  to  him,  as  he  swears,  that  he  would  put 
off  the  sale  while  he  was  examining  the  case,  and  said  it  would  make  no  differ- 
ence if  I  should  be  the  purchaser.  It  will  appear  in  evidence  from  myself,  if 
it  should  be  necessary,  that  I  had  bid  off  the  property  myself. 

Specification  eight  brings  up  the  case  of  McBride  and  Wheeler.  It  does  not 
occur  to  me  that  there  is  any  proof  u|)on  that  subject. 

The  ninth  specification  charges  the  Judge  with  improperly  entering  the  jury 
room  alone  and  then  discharging  the  jury  privately.  You  have  the  testimony 
of  Mr.  Mc  Arthur  upon  that  specification.  The  jury,  as  appears  by  his  testimony^ 
were  left  in  the  court  room  with  instructions  to  the  officer,  to  ring  the  bell  when 
they  had  agreed.     He,  however,  rung  it  when  they  were  not  ajgjreed. 

Mr.  McArthur  and  Mr.  James  repaired  to  the  court  house.  The  officer  at  the 
door,  under  the  usual  instructions,  did  not  let  them  in  for  the  space  of  about 
three  minutes.  The  Judge  however,  had  arrived  before  them.  It  being  about 
12  o'clock  and  there  being  no  prospect  of  their  agreeing,  he  discharged  them, 
and  they  all  came  out  together.  If  there  is  any  impropriety  in  going  into  the 
court  room,  before  sending  in  an  officer  to  turn  the  jury  out  of  dooi^  I  appre- 
hend it  is  not  impeachable. 

I  have  referred  sufficiently  to  specifications  ten,  eleven,  and  twelve. 

Upon  specification  thirteen,  the  testimony  of  Kneelaud  utterly  repudiates  any 
improper  influence,  because  Kneeland  testifies  that  the  Judge  told  him  that  the 
company  was  giving  him  a  good  deal  of  trouble  and  advised  them  to  arrange 
for  the  right  of  way  before  breaking  ground.  I  see  nothing  in  the  proof  that 
was  designed  or  could  have  been  designed  to  improperly  influence  Judge  Hub- 
bell.    The  testimony  of  Mr.  Kneeland  entirely  precludes  any  such  idea. 

So  much  for  a  running,  rapid  review  of  these  various  charges  and  specifica- 
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tioot.  Mj  object  has  been  by  no  meana  to  argue  ibem,  but  aimply  to  eall  them 
to  jour  attention  in  connection  with  the  legal  poeitione  1  laid  down  this  morn- 
ing, while  they  were  fresh  in  your  minda;  and  aleo  to  attract  your  attention  to 
the  leading  witnessed  who  hav«  testified  in  regard  to  these  points;  and  also  to 
state  to  you  auch  additional  and  explanatory  proof,  as  we  hope  to  be  able  to 
offer  you.  I  have  only  now  to  remark  generally,  in  regard  to  them,  that  the 
proof  ie  lame,  inadequate  and  unf  atisfactory ;  that  there  is  no  proof  from  begin- 
log  to  end,  of  any  wilful  intention  to  do  a  wrongrful  or  an  illegal  act.  There 
is  a  total  want  of  proof  of  any  motive  to  do  a  wrong  or  illegal  act.  On  the 
contrary,  the  proof  does  show,  most  satisfactorily— ^their  own  proof  dues  show — 
that  these  matters,  which  th^y  allege  to  be  illegal  and  wrongful,  were  all  matters 
done  innocently.  They  furnish,  in  other  words,  the  proof  of  the  innocence  of 
^e  motive  with  which  they  were  done.  They  were  done  in  the  ordinary  course 
of  business,  inadvertently,  without  pay,  without  promise,  without  a  selfish  ob- 
ject to  accomplish.  They  are  i^econciiable,  all  of  them,  with  perfect  innocence 
of  intention ;  and  if  so,  then  they  are  not  impeachable,  because  they  are  not 
corrupt  conduct  in  ^fiice.  Where  is  the  proof  of  corruption  ? — That  is  not  esta- 
blished. It  is  not  conduct,  but  corrupt  conduct  in  oflSce;  and  they,  them- 
selves— this  very  proeecuiion — which  has  made  this  long  string  of  allegation  of 
corrupt  conduct  against  the  respondent  at  the  bar,  has  not  only  failed  to  show 
corruption,  but  has  furnished  the  very  proof  whicli  precludes  tbe  very  idea  and 
the  possibility  of  corruption.  To  these  charges,  thus  brought  against  the  res- 
pondent, be  has  appeared  and  filed  his  plea  in  a  usual  and  legal  form ;  and  has 
attended  here  upon  his  trial.  In  the  course  of  the  opening  remarks  of  the 
learned  counsel  for  the  Managers,  he  saw  fit  to  comment  upon  this  plea  with 
marked  severity.  He  informs  the  Court  that  he  is  surprised  to  .witness  such  a 
plea;  that  it  is  the  felon's  plea;  the  general  plea  of  not  guilty.  Not  denying 
so  much  his  guilt,  as  the  proo&  that  might  be  adduced  against  him.  Why, 
Mr.  President,  if  I  were  to  believe  the  one  half  that  the  counsel  has  charged  or 
insinuated  against  the  respondent,  in  the  course  of  that  argument,  or  speech,  I 
am  surprised  that  he  should  be  surprised,  that  the  respondent  should  have  put 
in  the  talon's  plea.  I  should  suppose,  if  his  estimate  of  the  respondent  is  such 
as  was  exhibited  in  that  argument,  that  the  f<don's  plea  would  be  precisely  the 
plea  which  he  would  have  expected;  for  we  cannot  expect,  in  reference  to  any 
expectation  of  the  counsel,  any  thing  else  than  that  the  respondent  at  the  bar 
is  indeed  a  felon,  or  no  better  than  a  felon ;  but  he  does  say  that  he  is  surprised 
that  the  respondent  rihould  put  in  such  a  plea.  May  it  please  the  Court,  it  is 
a  usual  plea,  and  entirely  proper  plea  not  for  felons  alone,  but  for  honest  men 
who  are  unjustly  accused  of  crimes.  It  is  the  ordinary  plea  in  criminal  aocoaa- 
tion;  it  is  a  plea  well  known  to  the  practice  of  courts  of  impeachment  The 
respondent  may  either  file  a  bill,  a  specific  answer  in  ex(4aDation  of  all  the 
charges  which  are  laid  against  him,  or  he  may  file  the  general  plea  of  not  guilty, 
and  thus  not  only  deny  his  guilt,  but  put  Uie  prosecution  to  the  proof  of  the 
chareee;  and  that  is  all  the  respondent  here  has  done,  or  sought  to  do« — Does 
the  Teamed  counsel  state  here  that  that  is  wrong — that  the  respondent  should 
have  the  privilege  here  of  denying  his  guilt,  and  calling  opon  his  accusers  to 
prove  the  charges  ?  Did  he  expect  the  respondent  to  conoe  in  here  with  a  cog- 
novit f  Did  he  expect  kim  to  come  in  with  answers  tiiat  should  concede  his 
guilt?    To  show  that  it  is  a  proper  plea,  I  will  raad  a  single  flenience  from 
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Wooddflon.  ^  The  party  may  plead  that  he  is  act  guilty^  as  to  part,  and  make 
a  further  defence  as  to  the  residue ;  or  he  may,  in  few  words,  saving;  all  excep- 
tions to  the  articles,  deny  the  whole  charge,  as  was  at  length  done  L  y  Arch- 
bishop Laud  in  the  irregular  proceeding  against  him.'' 

We  have  then  a  very  respectable  precedent  and  authority,  for  the  course  that 
has  been  pursued  in  the  present  case;  and  I  do  not  concede  because  he  has  filed 
this  plea,  he  is  to  be  stigmatized  as  having  filed  the  felon's  plea.  I  would  like 
to  ask  the  counsel  if,  whenever  he  should  be  sued  upon  a  promissory  note,  and 
should  file  a  non-assumpsit,  he  would  like  to  be  charged  that  he  had  filed  the 
felon's  plea ;  yet  it  is  as  much  the  felon's  plea,  as  the  plea  in  this  case.  It  is 
not  a  just  accusation  in  the  one  case,  nor  in  the  other.  But  on  this  subject  let 
lis  see  if  there  is  not  a  reason  for  the  course  that  has  been  pursued ;  and  a  reason 
satisfactory  to  every  member  of  this  Court.  Here  are  eleven  charges,  with  any 
quantity  of  specifications.  I  know  not  the  number,  I  have  never  counted  them. 
They  relate  to  matters  that  run  through  the  whole  judicial  career  of  Judge  Hub- 
bell — a  period  of  more  than  four  years.  They  extend  through  every  county 
from  this  Capitol  to  the  Court  House  in  Milwaukee.  They  relate  to  a  great 
many  parties,  transactions  and  events,  throughout  that  whole  lapse  of  time.  To 
have  filed  a  specific  answer  to  each  one  of  these  charges  and  specifications,  set- 
ting forth  all  the  facts  and  explanations,  to  have  made  it  complete  and  perfect, 
would  have  been  a  Herculean  task ;  if  attempted,  how  imperfect  ii  must  have 
been.  In  the  first  place,  it  would  have  required  a  perfect  memory ;  in  the 
second  place,  it  would  have  required  access  to  all  the  records  of  all  the  Courts 
of  all  the  counties.  In  no  other  way,  could  the  Judge  have  made  a  truthful 
and  accurate  statement  of  his  defence,  to  each  one  of  these  charges  and  specifi- 
cations. How  much  better  then  to  file  this  general  plea  and  bide  the  proof, 
than  to  undertake  to  give  explanation  of  each  one  of  these  transactions,  whan 
he  might  have  made  mistakes  and  injured  his  own  cause  in  the  estimation  of 
the  Court.  Such  a  plea  would  have  made  a  large  book,  that  in  the  Hunger- 
ford  and  Cushing  case,  would  have  been  no  comparison  to  it  Really,  however, 
I  apprehend  that  the  learned  counsel,  in  making  that  assertion,  rather  sacrificed 
senae  to  sound.  I  apprehend  that  he  did  not  really  intend  to  convey  such  an 
insinuation,  as  the  word  imports.  I  apprehend  that  he  sacrificed  truth  and  so- 
berness, for  the  time  being,  to  sparkling  antithesis,  and  splendid  declamation. 

And  now,  a  few  remarks  more  of  a  general  nature,  in  connection  with  the 
defence.  These  accusations  against  the  respondent,  are  mainly  in  relation  to 
too  great  freedom  of  conversation,  and  of  conduct  towards  parties  and  suitors. 
I^ow  in  the  case  at  bar  there  may  be  an  explanation,  and  a  very  proper  one  for 
me  to  suggest  and  urge  upon  you,  an  explanation  of  a  great  deal  of  this  oondnct, 
which  has  been  in  proof  with  regard  to  the  defendant.  Some  of  it,  I  think, 
may  be  imputed  justly  to  our  judiciary  system — to  the  elective  system.  It  is  a 
system  which  makes  the  Judge  more  or  less  dependent  upon  the  people.  He 
looks  to  them  for  his  office;  and  how  naturally  will  poor,  imperfect,  human 
nature  yield  to  its  influences.  How  natural  that  he  should  be  disposed,  on  all 
proper  occasions,  to  conciliate  the  favor  of  the  people;  not,  perhaps,  by  positive 
prostitution  of  his  office,  not  by  corrupt  conduct  in  office,  but  in  a  free,  frank 
and  friendly  intereouriie  with  his  fellow  citizens.  It  is  naturally  incidental  to 
the  very  elective  system,  that  we  have  to  encourage  intercourse  with  free, 
friendly  and  conciliatory  terms  between  the  Judge  and  the  people  of  his  eiceuit* 
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But  agaiu,  and  of  more  importance  in  tbis  case,  I  attach  g^eat  importance  to 
the  peculiar  oompoaition  and  character  of  the  respondent,  in  accounting  for  all 
these  facia,  which  have  been  in  proof,  instancefi  of  imprudence  and  indiscretion, 
and  that  is  all — that  is  the  sum  and  substance  of  the  whole  proof  here-— a  series 
of  indiscretions  and  imprudences.  Now,  human  beings  are  not  all  alike-^one 
man  hat  a  cold,  phlegmatio  temper — has  a  misanthropic  and  dignified  disposi- 
tion, and  perhaps  avoids  association  with  his  fellow  men — he  lives  within  him- 
aelf.  Such  a  man  would  pursue  one  coufk  of  conduct ;  another  man,  and  suoh 
is  the  respondent  at  the  bar,  is  of  a  frank,  open,  communicatiAe,  confiding, 
generous  nature — fond  of  his  friends — fond  of  society — fond  of  conversation — 
naturally  inclined  to  be  polite — always  ready  to  act  tl)e  geutleraan,  in  his  inter- 
course with  his  follows.  These  are  the  characteristics  of  the  respondent,  and  they 
account,  in  my  humble  judgment,  for  a  great  portion  of  the  facts,  which  have 
transpired  here  in  proof.  Should  a  friend  in  the  humblest  Irishman  who  walks 
the  streets  of  Milwaukee,  arrest  him  and  ask  him  what  he  could  do  with  this 
and  that  difficulty,  he  wouM  not  spurn  him,  and  say  get  away  from  me.  I  am 
going  to  hold  Court;  and  put  himself  upon  his  dignity. 

I  have  seen  him  stop  a  thousand  times,  and  talk  with  such  men  as  he  would 
do  with  men  of  the  highest  rank.  Politeness  always  does  that.  It  is  the  rule 
of  his  conduct;  and  when  he  has  been  overpressed  with  business,  I  have  known 
him  to  take  a  round-about  way  to  the  court  room  to  get  rid  of  these  repeated 
solicitations  that  would  meet  him  on  his  daily  walk.  Such  is  the  character  of 
the  man.  Ho  does  not  feel  bound,  perhaps,  even  when  improperly  solicited, 
to  cut  a  friend  adrift.  He  does  not  say — Sir,  I  am  Judge:  your  conduct  and 
conversation  may  improperly  influence  me — Fll  have  nothing  to  say  to  you. 
On  the  contrary,  he  says — this  man  does  not  know  any  better;  be  does  not 
seek  to  corrupt  me ;  and  no  matter  if  he  does,  he  cannot  do  it  I  will,  in 
politeness,  hear  his  story,  and  will  pass  him  off  unoffendingly.  And  so  he  hears 
his  story ;  gives  him  some  advice  perhaps,  and,  perhaps,  sends  him  off  to  a 
lawyer. 

I  remark,  again,  there  are  no  badges  of  guilt  attached  to  his  conduct,  so  far 
as  the  proof  shows.  He  has  not  attempted  to  cover  up  gr  secrete  his  conduct ; 
every  thing  has  been  done  openly  and  above  board.  The  very  publicity  with 
which  he  did  things  complained  of,  are  strong  proof  to  preclude  the  idea  of  guilt. 
Is  not  this  point  well  taken  in  human  character  and  human  life  ?  The  corrupt 
roan,  the  corrupt  judge,  seeks  hiding  places.  He  acts  in  secret  and  in  the  dark. 
He  does  not  allow  himself  to  be  bribed  in  openness.  He  does  not  allow  him- 
self to  be  guilty  of  corrupt  conduct  in  the  face  of  the  world.  Yet  the  conduct, 
as  proved  in  this  trial,  has  been  always  open  and  above-board,  known  to  others, 
attended  with  such  publicity  as  to  absolutely  preclude  the  idea  of  any  intention 
of  wrong. 

Another  matter  worthy  of  notice,  notwithstanding  the  great  number  of  charges 
and  specifications  running  through  so  many  years,  it  does  not  appear  that  any 
of  the  parties  to  suits  decided,  and  involving  his  conduct  have  appeared  as 
his  accusers. — This  is  a  significant  fact,  and  authorizes  the  presumption  that  tliis 
impeachment  has  been  gotten  up  from  improper  motives.  It  is,  indeed,  a  sig- 
nificant fact,  that  so  far  as  any  proof  here  is  concerned,  none  of  the  parties  or 
suitors  in  the  numerous  cases  which  have  been  decided,  which  have  been  inquired 
about  here,  and  which  have  been  the  subject  matter  ( f  these  charges,  and  accu- 
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sfttioDs  have  appeared  here  as  accusen  of  the  Judge.  They  have  Dever  com- 
plained. They  have  never  been  dissatisfied.  They  have  never  instigated  this 
transaction.  The  records  of  the  counties  in  the  circuit  will  show  that  the  Judge 
has  held  Court  more  than  forty  weeks  out  of  the  fifty-two  in  the  year.  He 
has  tried  a  great  variety  of  cases  in  every  county,  cases  of  importance  involv- 
ing a  great  deal  of  property,  and  bringing  almost  the  whole  community,  first 
and  last,  before  him.  Wonderful,  in'leed,  would  it  be  if  there  should  not  be 
a  great  deal  of  complaint.  Wonderful, -indeed — for  both  parties  cannot  succeed 
in  a  law  suit — and  that  there  should  not  have  been  some  to  charge  him  with 
corruption,  bad  faith,  and  wrongful  conduct,  and  spread  their  complaints  before 
the  Assembly ;  and  yet  in  none  of  thes^e  causes  dragged  up  here,  have  the  im- 
mediate parties  concerned  found  any  fault  with  the  Judge,  nor  come  here  as  his 
accusers.  This  prosecution  did  not  proceed  from  them ;  but  the  record  ot  the 
legislature  show,  that  it  did  come  from  a  man  whom  we  shall  be  able  to  prove 
was  once,  not  a  party  before  him,  but  a  juror  in  his  Court;  but  from  a  remark 
made  by  the  Judge,  he  conceived  his  malice  against  the  respondent,  and  from 
that  time  forth,  in  public,  over  and  over  again,  he  has  threatened  that  he  would 
follow  the  Judg<i  to  the  ends  of  ^e  earth,  for  the  insult  cast  upon  him.  It 
was  he  who  made  the  complaint,  and  not  one  of  the  parties  who  had  been  in 
his  Court 

And,  again,  it  is  another  significant  fact — it  is  a  trifling  one — but  I  may 
allude  to  it  in  a  proper  manner — that  the  learned  counsel  who  is  here  conduct- 
ing the  prosecution  in  behalf  of  the  Managers,  was  himnelf,  at  a  former  period, 
a  friend  of  the  respondent^  and  I  believe,  supported  both  with  his  vote  and 
pen  through  the  public  press,  for  re-election  to  the  office  he  now  holds,  and 
aided  to  refute  many  of  these  matters  now  brought  up  here,  when  they  were 
spread  before  the  public,  and  handled  in  the  public  press  during  that  canvase. 

Again,  the  Judge  has  held  court  more  than  forty  weeks  in  each  of  the 
years  he  has  been  upon  the  bench.  Now,  if  he  be  a  dishonest  man — if  he  be 
a  corrupt  man — if  he  will  receive  bribes;  with  the  vast  amount  of  business  that 
be  has  done,  with  the  immense  amounts  involved  in  controversies  before  him, 
with  the  desire  for  victory  that  always  prevails  in  litigated  cases,  with  parties 
ever  ready  to  approach  him,  with  his  approachable  nature,  how  does  it  happen, 
in  the  face  of  all  these  facts,  that  Levi  Hubbell,  if  so  corrupt  a  man,  has  from 
year  to  year  become  impoverished  in  his  private  fortune  ?  Why  is  it  that  he 
ie  not  a  rich  man  instead  of  a  poor  man  ?  Why  is  it  that  he  has  fallen  behind 
hand  from  year  to  year  ?  If  he  is  corrupt,  if  he  is  accessible  to  a  bribe,  if  he 
bargains  decisions  for  money,  he  ought  to  be,  and  would  be  rich.  The  yerj 
fact  that  he  is  poor,  that  while  he  has  been  devoting  himself  to  the  public,  his 
private  fortune  has  gone  from  him,  is  an  irresistibly  strong  circumstance  in  his 
faTor  to  preclude  the  idea  of  bribery  or  corruption. 

But,  again,  another  circumstance — and  I  hope  if  it  be  within  the  rules  gov- 
erning ibis  Court,  that  the  hammer  of  the  President  may  be  delayed  ten  or 
fifteen  minutes  longer.  The  people,  in  their  sovereign  capacity,  and  it  is  in  that 
capacity  that  they  are  here,  moving  this  prosecution  through  the  Assembly  and 
its  Managers — I  say  the  people  on  another  most  important  occasion  have  them- 
selves answered  these  accusations,  they  have  endorsed  the  respondent  at  the 
bar  bj  a  re-election  to  the  office  of  Circuit  Judge  by  a  strong  and  decisive  vote. 
I  urge  that)  and  I  may  fairiy  urge  it  in  his  behalf,  that  after,  in  fact,  many  of 
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the  tranflactions,  such  as  the  Hanej  case,  and  manj  others  had  occurred,  and 
in  a  campaigD,  the  most  virulent  and  bitter  I  ever  knew  in  any  land,  where 
every  thing  was  raked  up  that  could  be,  and  spread  before  the  community, 
with  vindictiyeness  and  malice,  through  the  public  press,  the  people — the  people ! 
endorsed  the  character  of  the  respondent;  and  repudiated  those  chages,  which, 
if  true,  uofitted  him  for  their  support  or  favor  for  the  office  for  which  he  was 
running,  by  re-electing  him,  by  a  most  decisive  vote  over  one  of  the  lawyen 
of  the  Milwaukee  bar,  aiid  one  of  the  most  popular  men  in  our  county.  It 
was  most  emphatic.  It  is  not  to  be  said  that  the  people  did  not  understand  that 
contest.  Every  man  knows  that  these  charges  were  spread  before  the  public. 
Chapter  upon  chapter  was  written  upon  the  Haney  case,  and  paragraphs  upon 
it  were  paraded  through  the  public  presS)  with  such  comments  as  to  give  it 
power  and  efficacy. 

Now  all  these  circumstances  are  moral  circumstances  surrounding  the  case, 
which  are  fairly  subjects  of  observation,  and  fairly  subjects  that  may  be  taken 
into  your  consideration  in  disposing  of  the  leading  question  which  is  at  the 
bottom  of  this  whole  proceeding;  and  that  is — is  there  or  is  there  not  corrupt 
conduct  in  office  shown — has  tliere  or  has  there  not  been  shown  here  a  guilty 
intention  ?  What  was  the  motive  which  governed  the  conduct  of  the  respond- 
ent in  all  these  acts,  which  have  been  offered  here  in  proof  until  that  be  shown 
by  positive  proof,  or  by  circumstances  accompanying  the  act  from  which  they 
may  derive  an  irresistible  inference,  then  the  respondent  must  go  clear.  And 
further  still ;  if  the  proof  surrounding  the  act,  be  of  such  a  nature^  as  to  be  con- 
sistent with  innocence,  as  to  preclude  the  idea  of  guilt,  then  does  he  stand  most 
completely  vindicated,  and  if  he  does  stand  vindicated,  he  stands  so  by  the 
proof  of  the  prosecution  iteelf. 

I  am  admonished,  Mr.  President,  that  I  have  already  trespassed  too  long 
upon  the  patience  of  this  Court,  and  I  will  now  draw  my  remarks  to  a  close. 
The  consequences  of  this  impeachment  to  the  respondent  himself,  are  indeed 
momentous.  For  upwards  of  four  years  last  past,  he  has  devoted  himself,  with 
an  industry  never  surpassed,  for  a  compensation  entirely  inadequate,  and  with 
a  fidelity  which  has  seldom,  if  ever,  been  questioned  by  parties  and  suitors,  to 
the  discharge  of  his  duties,  as  Judge  of  the  Second  Circuit  He  has  been  the 
slave  of  the  public.  He  has  devoted  himself  unremittingly  with  a  poor  reward, 
except  Ihe  consciousness  of  having  done  his  duty,  to  the  public  service.  His 
reputation  as  a  man,  his  reputation  as  a  Judge,  are  dear  to  him.  They  are  now 
at  stake.  They  are  in  hazard  before  you,  and  it  is  for  you  to  say  in  the  judg- 
ment, which  you  shall  now  render,  whether  at  his  age,  after  such  services  per- 
formed, with  fortune  gone,  with  character  ruined,  with  a  young  and  innocent 
wife  who  worships  him  as  an  idol,  and  whose  hopes  may  be  blasted  for  ev^, 
with  sona  growing  up  into  manhood  to  inherit  his  disgrace — it  is  for  you  to  say, 
whether  you  will  sand  him  forth,  with  a  punishment  which  is  more  ignominious 
than  death  itself;  or  whether  you  will  restore  him  in  honor  to  th^  bosom  of 
his  family,  and  to  the  confidenee  of  the  public. 

After  the  prooCi  shall  have  been  submitted,  for  myself,  I  shall  cheerfully 
commit  this  case  to  your  intelligent  judgment,  under  the  responnbility  of  your 
oaths,  and  I  shall  likewise  most  cheerfully  commit  the  character  of  my  ftimid, 
personally  and  judicially,  to  the  judgment  of  you,  his  peers,  and  to  the  judg- 
ment of  the  world. 
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ExAmination  of  witnesses  on  the  pAit  of  the  defence,  begun  by  Hr.  Arnold^. 

AfiAHBi.  Finch,  jr^  called  and  examined  upon  article  nine,  specification,  one  ; 
article  ten,  specification  two;  article  eleven,  specification  one. 

Q.  Do  you  recollect  a  suit  of  George  Trentledge,  against  the  Milwaukee  and 
Hissisfidppi  Railroad  Company,  pending  in  the  Milwaake  Circuit  Court  f 

A.  I  do^  sir. 

Q.  When  was  that  suit  tried  ? 

A.  Well,  sir,  really  I  cannot  tell  you  when;  I  only  know  it  was  the  last 
jury  term  at  which  Judge  Hubbell  sat  last  fall ;  I  think  pethaps,  September. 

Q.  Were  you  one  of  the  attorneys  ? 

A«  I  was  attorney  for  the  defendant    I  tried  the  suit  for  the  defendant. 

Q.  Did  you  filo  a  motioa  for  a  new  trial  in  that  case.    A.  I  did,  sir. 

Q.  Will  you  state  to  the  Court  what  led  you  to  file  that  motion  for  a  new 

triulf 

A*  I  filed  the  motion  because  I  thought 

Hr.  Btak.  Don't  state  what  you  thought,  Mr.  Finch. 

A.  I  filed  the  motion  for  the  purpose  of  getting  a  new  trial. 

My.  Ryan.     That  answer  I  have  no  objection  to. 

Q,  What  was  the  main  grroand  relied  upon  to  sustain  that  motion  ? 

A.  Exoemive  damages,  because  it  was  contrary  to  law  and  evidence. 

Q.  Was  the  verdict  in  that  case  clearly  against  the  instructions  given  by  the 
Court  f 

Mr.  KriN.  I  have  no  objection  to  Mr.  Finch  stating  the  facts,  but  I  do  not 
think  it  proper  to  get  at  them  through  the  opinion  of  the  witness* 

Q.  Do  you  recollect  the  amount  of  the  verdict  ? 

A.  Three  hundred  dollars,  I  think. 

Q.  Will  yon  state  the  nature  of  that  suit;  what  was  the  proof,  and  what  was 
the  instruction  of  the  Court  ? 

A.  The  suit  was  an  action  on  the  case,  brought  to  recover  damages  on  the 
Railroad  Company,  for  so  constructing  a  portion  of  their  road  as  to  dam  up  a 
stream,  causing  a  breach  to  take  place,  and  to  submei^re  the  premises  of  the 
plainUfl^  destroying  some  roots  and  strawberry  vinea,  and  otherwise  injurmg  the 
freehold. 

Q.  Now  what  were  the  premises  of  the  plaintifi"? 

A.  The  premises  which  he  claimed  to  own,  itrere  about  five  acres,  I  believe; 
some  three-quarters  of  an  acre,  or  perhaps  more,  as  shown  in  the  evidence,  was 
impiOTied  and  occupied  as  a  garden.  I  do  not  know  that  it  was  all  occupied 
ana  improved,  but  what  was  under  improvement,  was  covered  with  potatoea 
and  things  of  that  kind, 

Q,  What  portion  of  it  was  proved  to  have  been  submerged  ? 

A.  The  testimony  on  that  point  was  somewhat  conflicting. 

Q  Give  one  item  of  proof  in  regard  to  daoiagee, 

A.  Well,  there  were  several  matters  of  damage  testified  to;  one  was  the 
quantity  of  vegetables.  This  happened  in  the  month  of  March  or  April  These 
were  vegetables  which  had  been  put  in  the  ground,  or  into  th^  root  house  tllo 
laU  before.  There  were  an  asparaguspbed  and  strawberry  bed. 

Q,  Now  give  us  the  histery  <|f .  the  strawberry  bed,  and  ilA  pfroof  upon  th«L 

A.  Wdl,  the  testimony  was,  that  the  danlagse  were  fifty  doUars  on  the 
strawberry  bed ;  it  was  sworn  up  to  that  point. 
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Q.  Will  you  state  the  croM-examinatioD  of  that  witneae,  how  you  carried  it 
on,  and  what  he  showed  f 

A.  Wei],  it  would  be  difiScuIt  to  tell  all  that  passed  on  the  cross-examiDafioxu 
We  croflB-eiamiued  the  witness  in  relation  to  the  points  he  testified  about 

Q.  Well,  on  the  cross-ezamination,  how  big  a  bed  of  strawberries  was  therey 
and  how  many  plants! 

A.  The  witness  was  Mr.  Parker.  He  had.  set  out  a  strawberry  bed  for  roe, 
and  I  examined  him  in  relation  to  the  extent  of  the  bed.  It  was  disclosed 
en  the  cross-examination,  that  the  plants  were  sold  by  him  to  the  plaintiff  in 
this  suit ;  that  there  were  some  fifty  or  a  hundred  of  them ;  that  the  original 
cost  of  them  and  the  preparing  of  the  ground,  and  settbg  them  out,  he  made 
out  to  be  worth  some  twelve  shillings  to  the  extent  of  the  whole  lot.  He  swore 
upon  his  cross-examination,  that  it  could  be  done  for  that,  and  that  they  were 
set  out  in  the  month  of  August  or  September  previous,  and  the  damage  which 
he  allied,  occurred  in  the  month  of  April  following.  He  set  out  about  four 
thousand  plants  for  me,  and  charged  me  twenty-fire  dollars.  In  this  case  there 
were  fifty  to  a  hundred  plants,  and  swore  that  the  damages  done  to  them,  was 
fifty  dollars^  and  on  cross-examination  swore  to  what  they  cost. 

Q.  How  long  did  he  say  it  would  take  to  do  it  ? 

A.  I  don't  recollect  what  time  he  said. 

Q.  At  the  time  of  granting  the  new  trial,  do  you  recollect  any  remark  of 
the  Judge  in  regard  to  the  strawberry  bed  ? 

A.  I  did  not  hear  him  make  any  remark  in  relation  to  it. 

Q.  Were  you  present  when  a  new  trial  was  granted  !    A.  I  was. 

Q.  Well,  now,  if  you  recollect  any  thing  in  £e  charge  of  the  Court,  which 
rendered  it  certain  to  your  mind  that  the  verdict  was  excessive  you  can  state  it 

A.  I  cannot  call  to  mind  the  specific  language  of  the  Court  in  the  charge  to 
the  jury.  The  fact  about  the  strawberries  was  pretty  well  impressed  upon  my 
mind.  I  only  recollect  in  general  terms,  if  it  is  proper  for  me  to  state  the 
charge  in  relation  to  the  evidence.  The  Court  charged  the  jury  in  relation  to 
the  evidence  to  support  the  damages  claimed  by  the  plaintiff;  and  commented 
upon  some  portions  of  the  testimony ;  and  among  others  he  alluded  to  this  item. 
l^e  proof  rested  entirely  upon  the  testimony  of  Mr.  Parker,  this  one  witness. 
There  was  no  other  evidence  whatever  in  relation  to  it  The  attention  of  the 
jury  was  called  to  his  cross- examination,  and  what  he  stated  there. 

Q.  In  conversation  with  the  attorneys  in  open  Court,  upon  what  ground  did 
the  Judge  ffrant  a  new  trial  ? 

A.  On  the  ground  that  he  thought  the  evidence  did  not  support  the  verdict; 
that  the  damages  were  excessive.  That  was  the  main  point  to  that  I  relied 
upon. 

Q.  One  question  now  in  regard  to  a  matter  that  I  believe  you  you  have  been 
asked  about  before.  At  the  time  of  filing  the  bill  of  foreclosure  in  the  case  of 
Miller  against  Humble  and  others,  did  you  know  that  Grahatp  was  interested 
in  that  matter  ? 

A.  I  supposed  he  was  interested  because  there  was  a  judgment  in  his  favor 
which  made  him  a  party. 

Q.  Ton  know  also  that  he  represented  Judge  Hubbell,  did  you  not! 

A.  That  never  occurred  to  me.  I  never  thought  anything  about  it  till  aftee 
the  foreclosure. 
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Q.  You  had  known  it  before.    Had  you  not  ? 

A.  Well.  All  I  know  about  it  wasi  at  the  time  the  suit  was  called  on  the  law 
.aide  of  the  Court ;  he  stated  then  that  be  had  an  interest  in  the  suit. 

Q.  Do  you  recollect  of  having  a  conversation  with  Judge  Hubbell  in  your 
office,  or  hi?,  at  the  time  of  drawing  up  the  decree,  and  looking  over  it  with 
a  fiew  of  distributing  the  fund  f 

A.  That  question  has  been  propounded  to  me  once  or  twice  before.  I  do 
not  recollect  any  thing  distinctly  about  a  conversation  of  that  kind.  I  had  a  con- 
versation after  the  decree,  and  just  before  the  sale.  He  applied  to  me  for  the 
amount  of  my  claim,  and  said  that  he  had  been  to  see  Downer,  and  said  he 
wanted  to  know  whether  it  was  an  object  for  him  to  bid  it  off  to  save  that  judg- 
ment. The  decree,  as  I  stated,  was  in  open  Court,  I  was  in  the  habit  of 
taking  all  my  decrees  in  open  Court 

Q.  After  the  decree,  and  after  the  sale,  and  at  the  time  of  the  confirmation 
did  you  know,  or  were  you  not  perfectly  advised  of  the  interest  which  Judge 
Hubbell  had  in  the  suit? 

A.  I  knew  it  from  the  time  he  made  the  statement  to  me. 

Q.  Well,  was  not  that  before  the  confirmation/ 

A.  Yes,  sir !  and  before  the  sale. 

Crois  Examination. — Q.  In  the  case  of  Trentledge  against  the  Bail  Road 
Company,  did  the  plaintifi'^s  witnesses  testify  to  damages  to  the  amount  of  three 
hundred  dollars! 

A.  Well,  I  did  not  think  they  did,  Mr.  Ryan.  I  figured  up  the  amount 
they  had  claimed  to  have  established,  and  so  argued  to  the  jury. 

Q.  Well,  did  not  the  counsel  on  the  other  side  claim  very  confidently  that  the 
witnesses  established  damages  to  the  amount  of  four  hundred  dollars  and  over. 

A.  Yes,  sir ! 

Q.  Was  there  any  evidence  on  the  subject  of  the  strawberry-bed  on  either 
side,  except  that  given  by  Mr.  Parker/    A.  No,  sir! 

Q.  Was  he  a  nursery-man ?     A.  Yes,  sir! 

Q.  Was  it  proved  that  Trentledge  was  keeping  a  garden  for  the  purpose  of 
selling  vegetables  in  the  market  of  Milwaukee  ? 

A.  It  is  about  two  miles  out  of  the  city. 

Q.  Was  it  not  in  evidence,  that  that  garden  lay  upon  rich  bottom  land, 
somewhat  low  ? 

A.  Yes,  sir!  There  was  some  testimony  to  show  that  the  land  was  rich,  and 
on  the  Menominee  bottom. 

Q.  Was  it  not  in  testimony,  that  the  construction  of  the  rail  road,  as  it 
then  wafi,  subjected  that  land  to  overflow  once  or  twice  a  year,  and  destroyed  Its 
use  for  a  garden  f 

A.  There  was  evidence  tending  to  that  point.  That  is  the  position  they 
assumed  and  which  I  denied. 

Q.  Was  it  not  testimony  in  that  case,  that  Trentledge  had  purchased  that 
ground,  and  built  his  house  upon  it  for  the  purpose  of  keeping  a  garden  for 
the  sale  of  produce  in  the  city  of  Milwaukee?    A.  I  think  sa 

Q.  Was  it  not  in  evidence  that  the  overflow  broke  him  up  ? 

A.  Well,  they  tried  to  establish  that  fact  There  was  some  evidence  showing 
that  way.  It  showed  that  the  ground  had  been  submerged,  and  that  he  had 
to  leave  the  premises  temporarily. 
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Q.  Was  there  any  argument  that  you  know  upon  the  motbn  for  a  new  trial  t 

A.  The  case  was  not  argued. 

Q.  Were  you  present  when  Mr.  Doran  proposed  to  argue  it  f 

A.  I  have  no  recollection  of  his  proposing  to  argue  it  When  the  verdict  was 
rendered,  I  went  and  said  to  the  Judge  I  should  file  a  motion  for  a  new  trial.  I 
think  the  next  morning  I  drew  up  my  motion  and  did  file  it.  I  think  the 
next  day  the  court  was  going  to  adjourn.  I  went  up  rather  late,  Mr.  Doran 
was  there,  and  the  Court  stated  that  it  had  a  motion  before  it  for  a  new  trial 
in  that  case,  and  called  immediate  attention  to  it,  and  said  he  had  made  up  his 
mind  to  grant  a  new  trial.    Mr.  Doran  was  there  and  Mr.  Smith. 

Q.  Were  they  there  when  you  came  there  ? 

A.  I  think  they  were.  I  am  quite  sure  one  or  both  of  them  were  there,  when 
it  was  decided. 

Mr.  Aronld.  You  have  been  asked  whether  it  was  in  testimony  that  Trent- 
ledge  was  broken  up  in  his  business.  Was  there  not  testimony,  showing  that  he 
went  on  and  cultivated  his  garden  that  same  year  ? 

A.  I  said  that  he  was  only  temporarily  broken  up. 

Q.  What  was  the  value  of  the  shanty ! 

A.  Well,  they  proved  that  the  shanty  was  worth  fifty  dollars.  We  reduced 
it  down  to  fourteen  dollars,  I  believe.  It  was  a  shanty  of  rough  boards  with 
no  fioon 

Q.  You  seem  to  be  acquainted  with  strawberry  vines.  How  much  could  those 
of  Trentledge  have  grown  or  increased  in  value  f 

A.  I  questioned  Mr.  Parker  in  relation  to  that,  and  he  stated  that  the  runners 
would  shoot  out  some,  but  would  not  spread  much  the  first  fall. 

Q.  Did  or  did  not  the  Judge  intimate  when  the  verdict  came  in  that 
the  damages  were  excessive,  and  that  be  should  have  to  grant  a  new  trial  ? 

A.  Yes,  sir,  he  stated  on  the  rendering  of  the  verdict,  that  the  damages 
were  excessive,  and  upon  toy  saying  that  I  proposed  to  file  a  motion  for  a  new 
trial,  he  told  me  to  file  one. 

Q.  Do  you  kn^w  of  any  influence  brought  to  bear  by  Mr.  Kneeland  or  any- 
body else,  upon  the  Judge  in  reference  to  the  decision  of  that  motion  ? 

A.  I  did  not,  sir,  I  never  had  any  conversation  with  him  myself  off  the 
"bench. 

Doct  E.  B.  WooLCOTT  called,  and  sworn  to  the  same  specification. 

Q.  Do  you  recollect  a  suit  in  the  Circuit  Court  of  Milwaukee  county,  of 
Trentledge  against  the  railroad  company  ?     A.  I  do,  sir. 

Q.  Were  you  acquainted  with  the  premises  occupied  or  ewned  by  the 
plaintifl^,  Trentledge.^ 

A.  Yes,  sir,  I  have  seen  them. 

Q.  Did  you  have  occasion  thence  after  the  high  water  flood  of  March,  1852, 

Mr.  Rtan.    Was  he  a  witness  on  that  trial  ? 

Mr.  Arnold.    He  was.    Were  you  a  witness  on  that  trial  f    A.  I  was. 

Q.  Did  you  give  to  the  jury  any  estimate  of  the  damages  done  to  the 
plaintiff^  by  reason  of  his  land  being  submerged  ? 

A.  I  think  I  did.  It  was  pretty  difiScult  matter  to  tji  in  my  mind  the 
exact  amount,  and  I  could  not  in  fact  do  it.  What  I  had  to  say  was  only  ap- 
proximating what  I  thought  the  damage  was.  I  think  I  plead  the  damage 
somewhere  betwixt  twenty  five  and  fifty  dollars. 
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Cro9»  Examirvation. — Q.  Doctor,  you  w«re  unbaply  enough  to-be  one 
of  the  directore  of  that  company,  at  thi^  time,  were  you  not?    A.  I  was. 

Mr.  Knowltoit.  We  propose  now  to  examine  Mrs.  Wm.  H.  Howe^  to  arti- 
cle 7,  specification  2;  article  8,  specification  1,  and  article  10,  specificatioti  8. 
It  18  the  same  matter  remodeled,  or  rather  moulded  in  different  forms,  in 
all  these  speeificittions. 

Mrs.  HowB  was  sworn  and  examined! 

Q.  Mrs.  Howe  are  you  the  wife  of  William  H.  Howe ! 

A.  I  am,  sir. 

Q.  Where  do  you  now  reside  ?     A.  In  Palmyra. 

Q.  Where  did  you  reside  in  the  fall  of  1850? 

A.  In  the  town  of  Eagle,  Waukesha  county. 

Q.  Do  you  reeoUeot  an  interview  between  yourself  and  Judge  Hubbell,  at 
Waukesha,  during  the  term  of  the  Court,  and  if  so,  when  was  it  ? 

A.  I  do.  It  was  two  years  ago  biat  fall — about  November,  during  the 
term  of  the  Court. 

Q,  Will  you  state  to  the  Court,  Mrs.  Howe,  what  brought  about  that  in- 
terriew,  aadwhat  was  the  object  of  it? 

A.  It  was  in  consequence  of  the  decision  of  a  jury  on  a  note  that  Mr. 
Howe  was  sued  for.     Mr.  Simpson  was  plaintiff  in  that  suit 

Q.  Now  what  was  there  in  that  verdict,  that  Mr.  Howe  was  dissatisfied 
with? 

A.  Previous  to  the  note  being  sued  it  was  left  in  Milwaukee,  in  the  hands  of 
Mr.  Byron  as  security  for  a  stove.  Mr.  Byron  wrote  to  Mr.  Howe  that  he  had 
soch  a  note  in  his  hands  and  wished  he  would  pay  it.  Mr.  Howe  went  into 
Milwaukee  to  make  some  endorsements  on  the  note,  and  went  to  Judge  Hubbell 
apd  aaked  him  if  these  endorsements  were  valid.  He  said  they  were.  He 
made  the  endorsements,  and  the  next  week  sent  in  the  money  to  pay  the 
rest  Mr.  Simpson  objected  to  them  and  said  the  endorsements  xrere  not  good. 
He  sued  the  note  then,  to  collect  the  endorsements,  and  when  it  came  before 
the  court,  one  endorsement  was  run  through  by  a  pencil  mark.  That  en- 
dorsement  was  forty  dollars.  The  iury  decided  to  tltfow  away  those  endorse- 
ments, in  consequence  of  that  pencil  mark.  The  Judge  instructed  the  jury  to 
take  the  note  as  it  was.  One  of  the  jurymen  said  they  supposed  he  meant 
to  have  them  throw  away  the  endorsement,  it  being  marked  out  Mr.  Howe 
was  indignant  He  thought  the  Judge  was  wrong  in  the  matter  and  waa 
prejudiced.  He  was  going  to  Milwaukee  after  the  decision,  and  I  waa  going 
wiA  him.  We  stopped  at  Jones'  Hotel,  in  Waukesha.  I  told  Mr.  Howe  I 
would  see  the  Judge.  I  did  not  want  to  lose  the  money,  and  if  he  was  pre- 
judiced I  would  speak  te  him  about  it  He  said  that  he  would  not  see  him, 
but  I  could  do  as  I  pleased.  I  told  Mr.  Holliday  I  wanted  to  see  the  Judge 
on  business,  and  told  him  what  that  business  was.  The  parlor  was  occupied 
by  Mrs.  Jones  and  the  family.  There  was  but  one  parlor  in  the  house. — 
Mr.  Holliday  came  up  to  our  room  and  asked  me  if  I  had  seen  the  Judge.  I 
told  him  I  had  not  He  smd  he  would  give  me  an  opportunity  in  his  room. 
He  went  down,  got  a  light,  came  to  the  door  and  said  *'  come  with  me.*'  I 
went  to  a  room,  I  soppos^  it  was  Mr.  HoUiday's,  He  went  to  the  next  door« 
called  the  Judge,  and  the  Judge  came  in.  I  stated  the  case  to  him  about 
the  note  and  the  endorsements.    He  said  he  remembered  them,  but  he  did  d<H 
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befoK)  about  the  •ndonementa.  He  said  the  endonements  weire  ralid  aid  ehonld 
not  have  been  thrown  a  way,,  and  he  did  not  see  that  they  were  marked  out 
He  said  he  was  sorrj,  and  thought  Mr.  Howe  ought  to  hare  had  the  endorse* 
ments  allowed  him.  I  told  hini  I  thought  we  ought  to  have  a  new  trial  He 
nfterwards  granted  a  new  trial  by  putting  these  endorsements  before  the  court 

Q.  How  long  did  that  interview  last? 

A.  From  five  to  seven  minutes  I  should  think,  but  I  cannot  state  exactly. 

Q.  Do  you  recollect  any  one  coming  to  the  door  while  you  were  there  t 

A.  Yes  sir.  Mr.  Finch  came  to  the  door.  I  do  not  know  whether  he 
rapped  or  not  He  came  in ;  Judge  Hubbell  met  him  at  or  near  the  door. 
He  came  in  and  bowed.  Judge  Hubbell  say^  **wa}k  in  Mr.  Finclh— Mrs. 
Howe."  Mr.  Finch  then  back^  back  again  and  bowed,  and  Judge  Hubbell 
said,  "  walk  in  Mr.  Finch,  take  a  seat — there  is  nothing  private  here" ;  but 
lie  refused,  and  with  hb  finger  in  his  mouth  he  bowed  out  of  the  room  hisin- 
uatingly,  and  said,  <"  Ah !  Ah ! !" 

Q.  Hew  soon  after  that  did  Judge  Hubbell  leave  the  room  ? 

A.  I  do  not  think  I  set  down  again.  I  thought  perhaps  I  was  intrvdingi 
and  periiaps  left  in  two  or  three  minutes. 

Q.  Was  your  conversation  with  Judge  Hubbell  at  this  time  in  regard  to 
any  other  suit  except  this  suit  of  Simpson.    A.  No  sir. 

Q.  Was  there  any  conversation  about  the  suit  against  Mr.  Howe  Utr  perjury  f 

A.  I  cannet  say  whether  Mr.  Howe  knew  that  night  about  that  indietnaent  or 
not  On  his  return  from  Milwaukee,  Mr.  Pratt  notified  him  of  the  indict- 
ment  and  he  gave  bail.  The  indictment  was  continued  and  tried  al  the  next 
spring  term.  I  was  not  at  Waukesha  at  that  trial.  I  never  was  in  court,  nor  al 
Waukesha  after  this  interview,  at  any  court  time. 

Cross  ExaminaHorL, — Q.  Mrs.  Howe,  will  you  state  to  the  court  whether, 
during  the  past  winter  or  spring,  you  have  had  any  conversation  with  Judge 
Hubl^ll  on  this  matter  ? 

A.  I  have  never  seen  the  Judge  from  that  time  to  this,  only  to  pais  the 
time  of  day  and  say  '^how  do  you  do,  sir.*'  I  have  never  had  any  conversatiom 
with  him  upon  this  subject. 

Q.  Have  you  with  any  body  elaef    A.  I  presume  I  have. 

Q.  Do  you  recollect  any  body  calling  on  you  at  Pahnyra  and  having  a  con« 
Teteation  with  y«u  on  the  subject  f    A.  No,  sir,  I  do  not 

Q.  Will  you  state  to  the  court  what  your  objection  was  to  having  your  oon< 
yersation  with  the  Judge  in  Mrs.  Jones'  parlor  f 

A.  I  never  had  any  objection  to  it. 

Q.  Well,  if  you  had  no  objection*  which  of  the  two  rooms — the  parlor  or  the 
one  in  which  you  had  the  interview — did  you  think  the  best  fitted  to  hold  such 
an  interview  in  f 

A.  I  thought  the  room  in  which  I  held  it  the  best,  because  it  was  business 
that  concerned  myself  and  the  Judge,  and  not  Mrs.  Jones. 

Q.  Why  did  you  go  into  that  room,  and  not  into  the  Judge's  own  room. 

A.  I  obeyed  Mr.  Holliday's  advice.    I  bad  no  choice  of  room  myself. 

Q.  Was  the  room  where  you  were  a  bedroom  f     A.  Yes,  sir, 

Q.  Where  did  you  sit  in  that  room  ?    A.  I  sat  in  a  chair. 

Q.  Did  you  nt  upon  the  bed  any  part  of  the  timet 

A.  I  do  not  recollect  distinctly  whether  I  did  or  not 
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Q.  When  jou  first  went  into  tbe  room  where  did  yon  titf 

A.  In  a  chair.  I  arose  when  Mr.  Finch  came  in^  and  whether  I  then  eat 
down  on  the  side  of  the  bed  or  not,  I  do  not  recollect 

Q.  Do  JOU  recollect,  Mrs.  Howe,  of  telling  any  one  that  at  that  interview  with 
Judge  Hubbell  you  used  some  such  language  as  this  to  him — **  Bnsineas  firsts 
Judge,  and  pleasure  afterwards"  ?    A.  No,  sir. 

Q.  Do  you  know  Horatio  N.  Davis  ?    A.  Yes,  sir. 

Q.  Do  you  recollect  telling  him  any  such  thing? 

A.  No,  sir.    Not  those  words  I  do  not 

Q.  Will  you  state  what  you  did  tell  him  f 

A.  I  donU  recollect  what  I  did  tell  him.  He  came  to  our  house  last  winter 
and  had  some  conversation  with  me  about  the  Judge's  trial  here;  but  what  £ 
said  to  him  I  cannot  remember. 

Q.  Did  you  in  fact  use  any  such  language  to  Judge  Hubbell  ? 

A.  I  told  the  Judge  I  had  come  to  see  him  on  business.  He  put  his  arm 
around  me  and  playfully  remarked,  **  How  small  you  are,  Mrs.  Howe."  I  said, 
**  Judge;  you  must  treat  me  gentlemanly."  He  said  he  had  no  intention  of  doing 
otherwise.  I  don't  think  I  did  use  such  an  expression,  though  I  might  have 
done  so.    I  say  a  great  many  curious  things,  but  I  don't  think  I  said  that 

Q.  Had  you  any  conversation  shortly  after  that  interview,  with  Mrs.  Jones, 
the  landlady  of  the  house  f 

A.  Well,  I  might  have  done  so.  I  think  Mrs.  Jones  and  I  did  have  tome 
words  about  it;  but  they  were  nothing  material.  I  believe  Mrs.  Jones  told  me 
I  might  have  had  my  interview  in  the  parlor,  and  I  told  her  I  preferred  t» 
have  it  some  where  else  than  in  a  parlor,  which  was  used  as  a  nursery,  and  thai 
I  did  not  believe  Mr.  HoUiday  would  tell  me  to  see  the  Judge  in  that  room^ 
if  it  was  not  perfectly  proper,  and  that  I  believed  I  had  done  right 

Q.  What  dse  passed  between  you  and  Mrs.  Jones  ? 

A.  Well,  I  can't  say.    That  is  the  substance  of  it. 

Q.  Did  she  make  any  complaint  to  you  about  the  interview  having  been  had 
in  her  house  ?    A.  She  said  what  I  told  you. 

Q.  Did  she  request  you  to  leave  the  house  ?     A.  No,  sir. 

Q.  Did  Mr.  Jones  come  to  you  that  day,  er  the  next  day,  some  where,  when 
you  were  in  Waukesha,  and  ask  you  to  return  to  bis  house  t 

A.  No,  sir;  because  I  did  return  to  the  house  in  my  return  from  Milwaukee^ 
and  had  dinner  there,  and  was  treated  very  well. 

Q.  What  time  of  day  was  that  interview  ? 

A.  About  eight  o'clock  in  the  evening.  We  did  not  get  there  till  dark» 
The  interview  was  after  supper. 

Q.  Was  it  afler  Mr.  Finch  came  to  the  door,  that  the  Judge  remarked  upon 
your  smallness  ?    A.  Yes,  sir. 

Q.  Had  you  and  the  Judge  been  sitting  together  before  or  at  the  time  he 
came  in — I  mean  close  together.^ 

A.  I  think  I  sat  in  a  chair,  and  the  Judge  sat  on  the  bed  before  me. 

Q.  Had  any  of  these  playful  little  remarks  passed  between  you  and  Judge- 
Hubbell  prior  to  Mr.  Finch's  coming  there.^    A.  No,  sir. 

Q.  I  wish,  Mrs.  Howe,  you  would  recollect  yourself,  and  see  if  you  are  not 
able  to  state  positively,  wheUier  or  not  you  used  any  such  expression  as  <'  business 
first,  Judge,  and  pleasure  afterwards." 
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A.  If  I  can  I  will ;  but  I  don't  Temenber  it  bow. 

Q.  Had  Tou  before  that  time  apoken  with  Jadge  Hubbeil  on  the  rabjeet  of 
that  matter!    A.  No,  sir. 

Q.  Had  70a  written  to  him  on  the  subject  ?    A.  No^  sir. 

Q.  Have  you  since  spoken  to  him  about  it  ?    A.  No,  sir. 

Q,  Nor  written  to  him  t     A.  No,  sir.  Not  that  I  recollect  ot 

Q.  WeU,  I  wish  jou  would  recollect,  Mrs.  Howe.  Have  jou  written  to  him 
at  all? 

A.  Yes,  sir.    But  I  don't  think  I  have  written  to  him  on  that  subject! 

Q.  Have  jou  written  to  him  on  the  subject  of  the  indictment  against  your 
husband  for  perjury !     A.  No^  sir. 

Q.  Are  you  certain,  Mrs.  Howe,  that  you  did  not  speak  to  the  Judge  about 
that  indictment  at  that  interview  ? 

A.  I  know  that  I  did  not;  I  did  not  know  of  it  I  do  not  think  I  ever 
stated  that  I  spoke  to  him  about  it 

Q.  When  did  you  first  become  acquainted  with  Judge  Hubbeil  ? 

A*  He  had  called  at  our  house  when  we  kept  a  public  house,  once  or  twice, 
and  I  had  passed  a  few  words  with  him. 

Q.  Was  your  husband  with  you  in  Waukesha  that  evening?     A.  Yes,  sir. 

Q.  Will  you  tell  me  the  reason  why  be  did  not  call  on  the  Judge  instead 
of  yourself. 

A.  Because  he  was  indignant  at  the  Judge. 

Q.  Did  he  know  of  your  going  to  see  the  Judge  ?    A.  He  did. 

Q.  Why  did  he  let  you  go  ?    A.  Because  he  let  me  do  just  as  I  liked. 

Q»  Where  were  you  and  your  husband  staying  that  night  ? 

A.  We  stayed  at'  Peter  G.  JoneiT  tavern  that  night 

Q.  I  asked  you  whether  Judge  Hubbeil  had  spoken  to  you  on  this  subject 
since  that  intesview.  Have  you  had  any  correspondence  with  him  on  the 
subject?    A.  No,  sir.     Not  at  all. 

Q*  How  lately  have  you  had  correspondence  with  him  at  all  on  any  subject? 

A.  Well,  I  think  not  since  he  was  elected  Judge  the  last  time. 

Mr.  Arnold.  You.  say  Mr.  Howe  was  indignant  /it  the  Judge;  I  will  ask 
you  if  it  had  not  been  a  fiict  that  at  the  first  judicial  election,  you  and  Mr. 
Howe  had  been  opposed  to  the  Judge,  and  supported  another  candidate  pretty 
warmly. 

A.  Yes,  sir.   We  were  in  favor  of  A.  D.  Smith. 

Qm  Had  you  been  in  the  habit  of  taking  quite  an  active  interest  in  our  poK- 
tical  afiairs?    A.  Well,  somewhat 

Q.  You  said  you  had  written  to  Judge  Hubbeil.  Are  you  not  in  the  habit 
of  corresponding  pretty  extensively  with  a  great  many  individuals  over  the  coun- 
try upon  political  subjects  ? 

A.  Yes,  nr.    I  have  corresponded  some. 

Q.  Not  only  in  our  own  State  but  abroad  ?     A.  Yes,  sir. 

Q.  In  reg^a^  to  having  the  interview  in  the  room  which  you  did  use,  waa 
that  entirely  at  Mr.  Holliday's  suggestion  ?    A.  Yes,  sir. 

Q.  What  reason  did  be  assign  ? 

A.  He  told  me  he  would  not  speak  of  any  business  matter  before  Mrs.  Jones. 

Q.  Had  Judge  Hubbeil  any  thing  to  do  in  making  the  arrangement? 

44 
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A.  No,  sir,  I  do  not  think  Jndge  Habbell  knew  who  wfta  in  the  roomwhea 
he  was  cdied  to  see  me. 

Q.  Will  70a  now  state  to  the  Court,  Mm.  Howe,  whether,  in  jour  interview 
in  that  room,  Judge  Hubbell  made  to  jou  any  indecent  propoeition  f 

A.  Not  at  all. 

Q.  Nor  any  proposition  of  anj  kind  connected  with  that  euitl 

A.  Not  the  first 

Judge  HuBBBLL.  Mrs.  Howe,  I  want  to  ask  you  to  state  upon  your  oaA, 
whether  in  any  place,  or  any  where,  or  ever,  any  familiarity  of  conduct  whiieTsr 
was  ^ered  by  me  to  you. 

A.  We  never  had  an  interview  alone  excepting  that  one  tine,  and  harenefer 
passed  three  words  together  alone  since,  excepting,  pechape,  the  time  o'daj  in 
the  street 

Q.  Have  you  stated  the  whole  truth  in  this  matter!    A.  I  have. 

Q.  Do  you  remember  last  winter,  one  afternoon,  I  was  passing  up  the  street 
and  met  you,  and  said  to  you,  I  believe  this  is  Mrs*  Howe,  and  it  was  you;  and 
I  then  saked  you  if  you  had  been  subpoenaed  before  the  investigating- commit- 
tee.   A.  I  do. 

Q.  Do  you  recollect  the  remark  I  made  f 

A.  You  said  you  expected  that  I  would  be  subpoenaed  before  the  oomnnttee 
in  Madison,  and  if  I  was,  you  told  me  to  go  and  tell  all  I  knew. 

Q.  Is  that  all  that  ever  passed  between  you  and  I,  abont  this  investigmtioo, 
by  letter  or  otherwise?     A.  Yee,  sir. 

Mr.  AnvoLD.  What  was  the  object  of  Mr.  Davis,  when  he  caDed  at  your 
house. 

A.  Well,  he  said  he  met  Mr.  Howe,  down  at  Eagle,  and  he  told  him  to  call 
and  see  his  family.    He  always  calls  on  us,  when  he  passes  that  way. 

().  Was  Mr.  Ihivis  around  fishing  up  testimony  for  Uiis  impeachment? 

A.  I  heard  that  he  was;  but  I  do  not  know. 

Mr.  Rtan.  Ton  stated  to  Mr.  Arnold,  that  at  that  interview  between 'you  and 
Judge  Hubbell,  he  made  no  indecent  proposition  to  yon.  Did  you  consider  his 
putting  his  arm  around  you,  as  no  indecent  proposition.' 

A.  No  sir.    For  I  resisted  it    I  did  not  consider  it  an  indecent  ptopodtion. 

Q.  What  did  you  oonsider  it? 

A.  Just  as  it  was.     My  view  was,  that  it  did  not  amount  to  any  thing. 

Q.  What  then,  was  the  meaning  of  your  saying  to  him  that  you  came  there 
upon  business,  and  that  you  exposed  that  he  would  treat  yoa  gentlemanly  1 

A.  Oh,  just  for  a  guard,  in  ease  he  might  make  an  ungentlemanly  propositioiL 

Q.  What  put  it  into  your  head  that  he  might  make  such  a  proposition? 

A.  Oh !  human  nature.   (Laughter.) 

Sxroeaitt-at-Arms.    Silence  m  Court !     (Great  laughter.) 

Mr.  Knowlton.  Q.  Were  yon  before  the  investigating  committee  last  winter ! 

A.  No,  sir. 

Wu.  N.  SxTMOUR  was  sworn  and  examined  to  Specifications  three  and  nine, 
of  Article  seven.  (These  Specifications  are  the  same,  with  the  exception  of  the 
name  of  the  county.) 

Q.  Are  yon  acquainted  with  Judge  Hubbell  ?    A.  I  am. 

Q.  Do  you  know  Wm.  W.  Wymnn?    A.  I  do. 

Q.  Did  you  know  one  Eliza  C.  Wyman.^ 
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A.  I  knew  her  once  bj  that  name. 

Q.  Where  did  ahe  reside  ? 

A.  After  ahe  married  Mr.  Wjman,  dbe  resided  in  Madison. 

Q.  How  long  ago  was  that?    A.  In  the  year  1849,  I  think. 

Q.  Did  ahe  live  during  all  that  time,  with  Mr.  Wjman  f 

A.  No,  air.  There  was  a  short  period  in  which  she  resided  ia  my  hoaae-^a 
space  of  some  two  or  three  days. 

Q.  Was  that  while  she  was  yet  the  wife  of  Mr.  Wyman ! 

A.  She  was  so  reputed  to  be  at  that  time. 

Q.  Did  you  know  of  any  proceedings  going  on  then,  in  any  of  the  courts 
of  this  State,  for  a  divorce  between  them  ? 

A.  No,  sir.    Not  at  that  time. 

Q.  Did  you  subsequently  or  previously  ? 

A.  I  understood  there  was  subsequently,  but  I  did  not  witness  them. 

Q.  While  divorce  proceedings  were  going  on  against  her  husband,  did  she 
reside  at  your  house  at  all  ? 

A.  IShe  was  at  my  house,  I  met  her  in  the  street  some  two  or  three  evenings 
before  she  left  Wyman.  She  said  she  had  been  turned  out  of  the  bouse  by 
Mr.  Wyman  and  she  wanted  to  know,  if  she  could  come  to  my  house  and  stay. 
I  told  her  she  could.  That  was  previous  to  any  proceedings  to  obtain  a  divorce. 
She  was  sick,  and  confined  to  her  bed,  most  of  the  time  she  was  at  my  houMi 

Q.  During  that  period  of  time,  was  Judge  Hubbell  at  your  house! 

A.  He  was,  sir. 

Q.  Was  he  in  the  room  where  Mrs.  Wyman  was ! 

A  He  was. 

Q.  At  whose  solicitation  did  he  go  there  f    A.  He  went  at  my  solicitation. 

Q.  Did  you  inform  him  for  what  purpose  you  wished  him  to  go  to  yonr 
house?     A.  I  did  not,  sir. 

Q.  At  what  time  of  day  was  it,  that  he  was  there  ? 

A.  It  waa  between  seven  and  eight  oVlock.  I  should  not  think  it  exceeded 
eight  o'clock.  It  was  directly  after  we  had  closed  our  tea ;  which  was  about 
seven  o'clock. 

Q.  Who  escorted  him  into  the  room  where  Mrs.  W>man  wasf 

A.  I  did  myself,  sir.  I  received  him  at  the  door,  and  conducted  him  up 
Btairs  into  the  room. 

Q.  During  that  intorview,  who  else  was  present  besides  yonnelf  and  Mrs. 
Wyman  ? 

A.  Col.  Atwood  and  his  wife. 

Q.  Will  you  now  state  to  the  Court,  what  transpired  during  Judge  Hubbell's 
presence  in  that  room,  and  between  whom  that  conversation  passed  ? 

A.  I  introduced  him  to  Mrs.  Wyman.  We  passed  the  usual  salutations 
of  the  evening.  I  placed  him  a  chair  and  he  sat  down.  At  that  moment  Mr. 
Atwood  and  his  wife  were  not  in ;  but  they  came  in  immediately,  and  then 
^  the  conversation  was  between  Mr.  Atwood,  his  wife,  myself  and  the 
Judge.  I  do  not  now  recollect  that  there  was  any  conversation  between  Judge 
Hubbell  and  Mrs.  Wyman,  during  his  stay  there.  To  the  best  of  my  recollectioa 
I  commenced  the  conversation.  I  mentioned  the  object  of  our  wishing  him  to 
call — that  Mrs.  Wyman  wished  to  be  divorced  from  her  husband.  I  think 
I  asked  him  if  it  could  be  dene  at  Chambers,  or  in  other  way  than  in  opea 
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Court.  On«  reason  of  my  asking  thai  question,  that  Mr.  Atwood  imd  I  bad 
some  conversation  the  day  before,  and  Mr.  Atwood  informed  me  that  Mr& 
Wyman  was  opposed  to  getting  a  divorce,  and  one  principal  object  of  thi» 
interview,  was  to  have  Judge  Hubbell  state  before  her  that  it  could  be  done  st 
Chambers,  or  in  some  other  place  than  in  open  Court.  Her  opposition  was  od 
account  of  the  feeling  and  mortification  she  would  have  to  suffer,  in  going 
before  the  Court,  as  I  understood,  though  I  did  not  hear  her  say  anything 
about  it  Tbe  consultation  between  Mr.  Atwood  and  me  was  to  invite  Judge 
Hubbell  there.    Though  what  tbe  specific  object  was,  I  do  not  now  recollect 

Q.  What  reply  did  Judge  Hubbell  make  to  your  introdnction  of  the  subject 
matter? 

.  A.  The  Judge  rebuked  me  pretty  decidedly,  or  I  so  understood  it,  for  calling 
him  there  without  informing  him  what  was  to  be  the  subject  of  the  visit;  snd 
he  simply  remarked  that  in  reference  to  that,  he  had  nothing  to  say  about  it; 
that  Col.  Collins  could  give  me  aU  the  information,  and  he  s/mply  remarked 
that  it  could  be  done  at  Chambers  as  well  as  in  open  Court  I  think  that  vai 
substantially  all  the  conversation  that  transpired.  It  b  all  that  I  can  now 
recollect 

Q.  After  this  conversation  had  passed,  how  long  did  Judge  Hubbell  wait 
before  he  left  the  room  and  your  bouse  ? 

A.  Judge  Hubbell  left  very  soon  after.  Perhaps  he  stayed  a  short  period 
afterwards.  When  he  left  I  walked  out  with  him  down  to  the  American,  and 
Mr.  Atwood  and  his  wife  staid  behind. 

Q.  About  what  length  of  time  do  you  suppose  Judge  Hubbell  was  in  yonr 
house  that  evening  ? 

A.  He  came  between  six  and  seven  and  left  my  house  before  it  was  eight 
o^dock,  or  as  soon  as  eight  o^clock.  He  might  have  been  there  half  an  hour, 
perhaps  a  little  less.  I  don't  think  it  could  have  exceeded  half  an  hour.  I 
was  there  the  whole  of  that  length  of  time. 

Q.  Well,  then,  during  the  \tliole  time  that  he  was  in  the  room  with  Mn. 
Wyman,  some  one  else  was  present,  with  the  'exception  of  the  time  it  took 
you  to  pass  down  to  the  door,  when  Mr.  and  Mrs.  Atwood  canse  in? 

A.  Tes,  sir ;  and  then  he  was  in  my  eye  sight,  because  I  just  stepped  out  of 
the  door,  expecting  Atwood  and  wife  every  moment,  and  they  had  nearly  as- 
cended to  the  top  of  the  stairs  when  I  stepped  out  of  the  room.  It  was  not 
more  than  five  or  six  feet  from  the  room. 

Q.  Did  Judge  Hubbell  ever  have  an  interview  with  Mrs.  Wyman,  except  at 
the  time  you  state  ? 

A.  No,  sir,  not  to  my  knowledge. 

Q.  Do  you  recollect  whether  Mr.  Wyman  was  about  your  house  at  that 
time? 

A.  At  the  time  that  Judge  Hubbell  knocked  at  the  door,  Mr.  Ingham, 
myself  and  my  wife  were  setting  in  the  sitiing  room.  I  remarked  to  my  wife, 
you  need  not  go  to  the  door,  I  know  who  it  is  and  I  will  go  myself.  I  went 
out  and  I  think  pulled  too  the  sitting  room  door,  tight,  so  she  could  not  see 
who  it  was.  I  do  not  think  any  body  saw  Judge  Hubbell  that  night,  except 
myself,  and  those  I  have  stated,  who  were  in  the  room  above. 

Q.  Do  you  reeollect  whether,  when  Judge  Hubbell  left,  the  sitting  room  door 
was  open? 
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A.  No,  sir.  I  spent  aome  little  time  at  tlie  American,  with  Judge  Hub- 
bell.  Mj  wife  had  not  gone  to  bed  when  I  gpt  home.  I  did  not  remember 
aajthiog  more  about  Mr.  Ingham.  He  did  not  lodge  at  mj  house.  He  was 
lodging  with  Doctor  Favill,  in  his  office. 

Q.  Were  you  before  the  Investigating  Committee  last  winter,  as  a  witness/ 

A.  I  was  not 

Q.  Did  you  hare  any  conversation  with  the  Managers,  about  being  sworn 
before  tbem  ? 

A.  I  had  understood  that  I  was  expected  to  be  called.  It  was  just  before  I 
wanted  to  start  for  Washington.  I  mentioned  the  subject  to  Mr.  Gate,  and  said 
if  tbey  wished  me  as  a  witness,  I  wished  they  would  call  me  soon,  because  . 
I  wanted  to  leave  on  the  Monday  following.  I  think  Mr.  Gate  inquired  of 
me  what  I  knew  about  it.  I  think  I  told  him,  though  perhaps  not  as  muoh 
as  I  have  testified  to  hem  to-day.  I  told  what  the  matter  was,  and  what  the 
interview  was. 

Q.  Did  he  then  relieve  you  from  staying  any  longer  ? 

A.  He  did  not  make  any  remark.  In  fact  I  think  he  did  not  hear  me 
through.  I  think  his  attention  was  called  by  some  gentleman,  and  we  did 
Dot  get  through  the  conversation. 

Q.  Did  Mr.  and  Mrs.  Atwood  reside  in  town  here? 

A.  I  believe  they  did,  and  do. 

Q.  Do  you  know  of  your  own  knowledge,  of  their  being  before  the  com- 
mittee?   A.  I  do  net,  sir. 

Cr089  Examination, — Q.  Mr.  Seymour,  before  you  brought  Judge  Hubbell 
to  your  house,  as  you  have  testified,  had  you  any  conversation  with  him  on  the 
subject  of  Mrs.  Wy man's  troubles  ?     A.  No,  sir,  not  before. 

Q.  In  that  conversation  with  Gol.  Atwood,  did  he  tell  you  that  he  had? 

A.  He  did  not  tell  me  that  he  bad. 

Q.  What  did  you  tell  Judge  Hubbell  you  wanted  of  him? 

A.  I  called  on  Judge  Hubbell,  and  think  I  said,  ^  I  have  a  little  business  for ' 
you  at  my  house.    I  wish  you  would  call  down  immediately  after  tea." 

A.  He  said  he  would.  He  did  not  stop  fo  ask  me  what  I  wanted  of  him, 
and  I  did  not  tell  him.  When  I  opened  the  door  for  him,  at  my  house,  I  did 
not  tell  him,  but  asked  him  to  walk  up  stairs. 

Q.  After  that  interview,  did  you  have  any  conversation  with  him  on  the 
subject  of  Mrs.  Wymans  troubles? 

A.  I  did  not  after  that  evening,  and  after  we  left  the  house,  I  talked  with 
bim  more  to  satisfy  him  that  it  was  done  innocently,  if  I  had  been  impertinent 
or  saucy.  I  cannot  say  that  there  was  any  other  conversation  than  upon  what 
seemed  to  be  lying  upon  my  mind,  and  that  was  the  impropriety  of  my  invit- 
ing him  to  my  bouse,  without  tellmg  him  the  object. 

Q.  Did  Mrs.  Wy  man  know  of  your  purpose  to  bring  Judge  Hubbell  to  your 
l^ouse?    A.  Not  to  my  knowledge. 

Q.  Then  neither  of  them  knew  of  the  proposition  to  have  that  interview  un- 
til you  brought  them  together?     A.  Not  to  my  knowledge. 

Q.  Was  any  thing  said  in  the  inteiview  about  the  grounda  upon  which  Mrs, 
Wyman  sought  a  divorce  ? 

A  I  think  that  something  was  said,  or  Judge  Hubbell  was  asked,  what 
would  be  necessary  or  what  would  be  required,  either  by  me  or  Gol.  Atwood, 
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ftDd  I  am  not  certain  whicL    I  think  tlie  Judge^g  reply  was,  that  "  as  regards 
that  matter,  Col.  Collins  knew  all  about  it  and  what  the  statute  required.'' 

Q.  How  came  he  to  say  Col.  Collias  particularly  ? 

A.  I  think  the  Judge  had  previously  mentioned  that  we  had  better  apply  te 
him  to' draw  up  the  bilL 

Q.  Had  Mr.  Collins  been  preriovsly  consulted  by  Mrs.  Wyman  9 

A.  That  I  do  not  know,  sir.  JS'ot  to  my  knowledge,  and  yet  she  might  hare 
done  so. 

Q.  Did  you  not  know  that  Wyman  had  been  previously  applying  for  a 
divorce. 

A.  I  did  not  at  that  time,  sir.  I  did  not  know  anything  about  any  difficulty, 
or  any  matter  of  divorce,  until  this  particular  moment  of  time. 

Q.  What  did  Judge  Hubbell  say  to  yon,  when  he  rebuked  you  f 

A.  I  do  not  know  as  I  can  even  say  the  substance  of  what  he  said. 

Q.  Well  try  and  see  if  you  cannot  recollect  the  substance  ? 

A.  I  will  say  what  the  substance  was  if  I  can  recollect  it,  and  if  I  can't  I 
won\  I  do  not  recollect  it.  A  man  can  recollect  that  he  was  censured  by 
another,  and  not  recollect  the  language,  or  even  the  substance  of  it 

Q.  Was  the  language  playfully  or  angrily  use  1 ! 

A.  He  did  not  laugh,  sir,  nor  speak  in  a  funny  manner.  I  thought  he  was 
ierious  in  what  he  said. 

Q.  Was  it  said  to  you/ 

A.  I  suppose  it  was.    He  was  facing  me. 

Q,  Were  Mr.  Atwood  and  his  wife  present  f    A.  They  were,  sir. 

Q.  You  were  sure  it  was  not  in  the  room  previous  to  their  coming  in  f 

A.  There  was  no  conversation  about  the  divorce,  until  they  got  in. 

Q.  Kow,  if  you  can  remember  all  these  particulars,  and  recollect  that  you 
went  home  with  the  Judge,  and  recollect  of  trying  to  appease  his  rebuke;  and 
recollect  that  it  was  a  rebuke ;  can  you  not  tell  us  sometning  of  the  language  of 
the  rebuke/ 

A.  I  cannot  state  what  it  was,  I  suppose  Mr.  Atwood  will  remember. 

Mr.  Ryan.    Well,  he  is  not  on  the  witness'  stand  now,  and  you  are. 

A.  I  cannot  recollect  his  precise  language ;  but  the  substance  of  it  was  a 
rebuke. 

Mr.  Rtan.    That  is  hardly  the  substance. 

A.  WeD,  that  is  as  near  as  I  can  recollect  it 

Q.  Did  he  say — **  Mr.  Seymour,  1  rebuke  you  f '    A.  No,  sir. 

Q.  Did  he  say- — ^*  Mr.  Seymour,  I  censure  you  T 

A.  No,  sir.  He  said  I  had  done  something  wrong  in  inviting  him  to  my 
house  without  telling  him  the  business. 

Q.  Was  Mrs.  Wyman  on  the  bed  ? 

A.  I  think  she  was  in  bed  and  undressed,  but  I  am  not  sure.  He  might  havd 
asked  her  if  she  was  sick,  or  something  of  that  kind. 

Q.  Was  there  any  rebuke  then,  Mr  Seymour  f 

A*  No,  sir;  because  the  business  had  not  been  broached. 

Q.  Did  you  introduce  them  as  strangers  to  each  other?    A.  I  did. 

Q,  Have  you  ever  stated  that  it  was  you  who  censured  Judge  HubbeII|  and 
not  that  he  censured  you  f    A.  Not  unless  I  was  asleep. 

Q.  Have  you  ever,  in  the  streets  of  Madison,  said  so  f 
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A.  I  do  Bot  ilunk  I  have. 

Q.  If  jOQ  did  jou  were  asleep  f 

A.  If  I  did,  it  miut  have  been  when  I  was  talking  in  my  sleep. 

Q.  You  stated  that  you  had  shut  the  parlor  door,  that  nobody  might  seo 
who  was  coming  in.  Now  why  did  yon  desire  that  nobody  should  see  your 
visitor  f 

A.  Beeaato  I  did  not  want  anybody  to  know*  that  he  came  there,  because  it 
might  be  constmed  by  some  as  improper  for  me  to  bring  him  there. 

Q.  Whose  conduct  were  you  mnder  apprehension  would  be  thought  improper  t 

A.  Why.  It  was  known  to  my  family  that  Mrs.  Wyman  was  there  siek^ 
and  that  either  Wyman  or  his  wife  would  be  applying  for  a  div«orce,  and  I  did 
not  know  but  it  might  be  thought  improper  that  the  ^dge  should  come  thero^ 

Q.  Do  yon  recollect  that  oTening,  of  asking  Mr.  Ingham  to  go  to  bed,  or 
to  goaacayf 

A.  I  do  not,  sir.  I  nerer  had  any  eonversation  with  Ingham  upon  the 
subject 

Q.  Do  you  mean  to  say  that  you  undertook  to  give  this  account  to  Mr.  Gate 
last  winter/ 

A.  I  undertook  to  isll  him  as  I  recollect  it 

Q.  Do  you  recollect  there  mentioning  anything  about  Col.  or  Mrs.  Atwood  t 

A.  1 4o  not  now  recollect  whether  I  did  or  not 

Q.  Do  you  recollect  mentioning  to  him  that  you  were  present  at  the  whole 
of  that  interview  f     Can  you  state  that  you  did  state  that  ? 

A.  No,  sir.     I  would  not  state  that  I  did  state  it  ? 

Q.  Can  you  teU  anything  that  you  did  tell  Mr.  Catef 

A.  No,  sir;  I  cannot  I  think  the  subject  has  been  alluded  to,  even  to 
another  member  of  the  committee,  perhaps  during  this  seesion. 

Q.  Who  was  it?     A.  I  think  it  was  Judge  Barber. 

Q.  Since  last  fall  have  you  ever  had  any  conversation  with  Judge  Hubbell 
OB  the  subject  ? 

A.  Yes,  sir,  and  have  talked  over  the  subject  of  that  interview  with  him*- 
I  cannot  say  whether  he  introduced  it  or  I. 

Q.  Well,  has  he  given  his  account  to  you  ? 

A.  No,  sir.    He  has  only  inquired  about  the  relation  of  it. 

Q.  Has  he  sngsested  bj^queetionf    A.  Not  that  I  recollect. 

Q.  Well,  was  his  exammation  direct,  or  leading,  or  cross  examination  ? 

A.  I  ihink  the  conversation  run  in  this  wise — That  he  should  have  me 
'  Bwom  as  a  witness,  and  I  think  I  voluntarily  went  on  and  stated  what  I  under- 
stood the  facts  to  be. 

Q.  Had  yon  any  conversatioin  on  the  subject  with  Mrs.  Seymour/ 

A.  No,  sir. 

Q.  Did  she  find  any  faalt  with  your  bringing  Judge  Hubbell  to  your  house  f 

A.  I  do  not  know  that  she  did. 

Q.  Well,  I  wish  yon  would  recollect? 

A.  I  do  not  know  what  she  said  to  others,  but  she  never  found  fault  with  me. 

Q.  Did  she  find  fault  with  the  interview  ? 

A.  I  do  not  know,  sir.    Not  in  my  heariag. 

Q.  Which  did  you  desire  should  not  see  the  Judge  when  he  came  in,  your 
wife,  or  Mr.  lagfaam.'    A^  Neither  of  them. 
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Q.  Did  70a  communicate  to  either  of  them  that  Judge  Hubbell  was  e<Miiiiig 
there?     A.  No,  sir. 

Q.  Did  you  afterwards  ? 

A.  No,  sir.  Not  that  nighL  My  wife  might  have  asked  me  when  I  went 
to  bed,  if  Judge  Hubbeli  was  there,  and  if  so,  I  answered  her.  I  reooUect  the 
conversation  the  next  morning  at  breakfast  table. 

Q,  Did  you  tell  the  persons  at  breakfast  who  was  there  the  night  before? 

A.  Judge  HubbelFs  name  was  mentioned,  and  I  presumed  they  were  joking 
about  it. 

Q.  Do  you  not  recollect  perfectly  well  that  you  did  not  tell  who  it  was! 

.A.  I  do  not.  I  recollect  of  making  this  remark  to  my  wife — whether  it  was 
at  the  table,  or  the  next  time  I  saw  her  after  breakfast,  I  do  not  recoliect-*that 
I  wished  her  to  say  nothing  about  Judge  Hubbeirs  being  there;  aad  it  is 
barely  possible  that  I  made  it  at  the  table  when  the  boarders  were  pretext 

Q.  You  say  Mrs.  Wyman  took  no  part  in  that  conversation  ? 

A.  Not  to  my  recollection. 

Q.  Why,  then,  might  not  that  interview  as  well  have  taken  pkce  anywhere 
else,  as  in  that  room  f     A.  It  might,  I  suppose. 

Q.  Well,  what  was  the  object  of  having  it  in  that  room  while  that  woman 
w$8  lying  s\(^  in  bed  f 

A.  I  suppose  that  she  might  hear  what  Judge  Hubbeli  said  about  the  divorce. 

Q. '  Well,  she  would  have  believed  you  or  Atwood,  if  you  had  told  her  what 
the  Judge  said  in  an  inter\'iew  in  some  other  place,  would  she  not ! 

A.  I  suppose  she  would. 

Q.  What  then  was  the  necessity  of  the  interview  in  that  room  f 

A.  I  don't  know  why  the  interview  might  not  as  well  be  there  as  any  other 
p]a:». 

Q.  Why  did  you  take  pains  to  have  it  secret,  if  all  the  purposes  would  have 
been  subserved  any  where  else,  or  by  your  solicitations  with  Judge  Hubbeli/ 

A.  Well,  sir.  One  object  I  had  in  secreting  it,  was  to  avoid  any  false  stories 
or  misrepresentations  of  it. 

Q.  But  I  asked  what  the  object  was  to  have  it  in  that  room  f 

A.  I  supposed  the  object  was,  that  Mrs.  Wyman  might  hear  what  the  Judge 
would  say. 

Q,  But  you  state  at  the  time  that  she  would  have  believed  what  yoa  or 
Atwood  Would  have  said  if  you  arranged  it.    A.  Yes,  sir. 

Q.  Well,  then,  would  not  it  have  answered  all  the  purposes  to  have  had  tlie 
interviewsome  where  else?    A.  Perhaps  it  might,  sir. 

Q.  Why,  then,  did  you  not  take  that  course  f 

A.  Well,  sir,  I  cannot  say  what  the  motive  was  at  that  time. 

Q.  You  stated  at  one  time  in  your  direct  examination,  that  that  interview 
took  place  between  seven  and  eight  o'clock,  and  afterwards  between  six  and 
seven  ? 

A.  No,  sir,.  I  corrected  myself,  and  said  between  seven  and  eight  I  do  not 
re^Uect  the  day  of  the  month,  nor  the  day  of  the  week  positivjy. 

Q.  Were  Cel.  and  Mrs.  Atwood  in  your  house  when  Judge  HubbeU  came? 

A.  No,  sir.    They  were  expected  every  moment. 

Q.  Why  did  you  leave  the  front  door  open  for  them  f 

A.  Well,  perhaps,  to  save  the  trouble  of  my  gdng  to  the  door. 
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Q.  Wby  could  not  Mr.  Ingliam  or  jour  i^fb  haVe  iopiiied  ihe  door  for  tliem  f 

JL,  1  do  hoi  know  of  thiotinf  aii(J^thitig  abovt  it 

Q.  Was  it  your  habit  to  leave  open  jour  door  when  jou  expected  frieida?  • 

A.  The  object  of  openii^  was^  that  tb^  dobr  was  shut  and  Judge  Hiibbell 
CDiild not  bavecocne  io,  if  I  had  not  opened  it. 

Q.  That  is  quite  probable.  Now,  whj  did  jou  not  shut  it,  and  leave  Uiem 
to  their  chancaa  of  ^Uing  in  like  b& jbod j  elto  r 

A.  I  have  stated  whj. 

Q.  Was  it  not  a  part  of  jour  motive  to  conceal  Mr.  and  Mr&  Atwood's 
d»aiiiig;thAre(  juBt  as  job  concealed  Judge  Hubheil'sf 

A.  No,  sir,  beisause  tfaej  were  in  the  habit  of  comibg  in  several  times  a  .daj* 

Ql.  Wheii  .jok  eime  back  to  the  house,  were  GoL  atad  Mrs.  Atweod  thei^^ 

A.  I  do  not  know,  onlj  what  tkej  aflerwarde  ssid  themealveft. 
•  Q.  Did  jon  see  tfaeih  again  thateveding?    A4  I  did  not,  I  think. 

Q.  Were  any  questions  asked  you  that  evening,  bj  anj  boarder  in  yoiQf 
familj,  as  to  who  camevp  stairs? 

A.  I  havis  stated  that  aobodj  but  my  wife  and  Mr.  Inghanot  knew  that  any, 
one  came  up  atans. 

Q.  Was  not  thst  interview  on  Sundaj  evening! 

A«  WeUf  I  cannot  say  positivelj,  my  impressions  have  been  that  it  wM  npt; 
but  on  conversation  with  Mr.  Atwood,  I  think,  perhaps,  it  was*  He  has  more 
reason  to  remember  the  day  and  timei  than  I  have. 

Mr.  Cats.  You  have  stated  that  you  had  some  conversation  with  me  about 
testifying  before  the  committee.  I  wish  nc)w  bo  ask  you  to  stats  on  your  oath, 
whether  you  ever  m  your  life  mentioned  the  subject  to  me,  of  appearing  1:>efore 
that  committed  f 

A.  I  think  I  did.  I  think  I  savT  you  in  the  Assembly  Chamber  and  under- 
t4k>k  ib  tU  yon  what  1  knew  about  it 

Mr.  Cats.  I  think  you  are  yerj  much  mistaken.  Can  yon  recoUaet  the 
words,  or  any  word  ? 

A.  I  cannot,  sir.  I  think  I  talked  with  you  more  than  once,  air,  last  wioter, 
about  the  impeachment  case. 

Q.  Were  there  any  other  parties  around  ? 

A.  It  was  at  your  desk.  I  did  not  look  around  to  s^  if  there  were  other 
persona  nter. 

Q.  What  did  yon  call  on  me  for! 

Ab  I  called  u|>an  you  as  a  fHend,  having  a  sort  of  fellciw  feeling  fot  you^  sir; 
though  not  in  the  particular  reference  to  bein^  called  as  a  witaeis.  I  intto* 
duced'  tkk  subj^t  about  the.impeachntient,  and  remarked  if  I  was  godng  te  be 
Bivotn^  I  wished  to  be  called  upon  soon,  bcieaiise  I  was  going  to  Washington.  I 
left  for  Washington  on  Monday  morning.  I  think  thit  was  Uie  third  day  of 
SeUtuary. 

Q.  Ton  had  never  been  spoken  to  by  any  member  of  the  committee  abon^ 
ImbtftL  witness!    A.  No,  sir. 

^.  Did  you  state  to  me  that  yon  knew  say  thing  about  it! 

A.  I  said  I  undertook  to  tell  you. 

Q.  Howmnch  progress  had  yon  made? 

A*  WeH,  ym  had  noC  been  sittii^  there  a  great  while  When  ws  were  iatsr^ 
rmpted. 
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llr.  Catb.    I  T«i7  mQch  doobt  ii 

A.  Oh,  there  ii  no  mistake  about  it  If  joa  want  to  swear  to  the  eontmry 
jovL  can  do  so. 

Mr.  Cats.   If  I  did  swear,  I  should  swear  700  swore  false. 

A.  Well,  sir,  I  should  not  betiere  it.  I  would  not  believe  70U  then  under 
oath. 

Mr.  Cats.   Well,  that  is  just  what  I  would  not  belisre  of  jou*      • 

A.  You  can't  intimidate  me,  Mr.  Gate. 

Mr.  Rtah.   You  mean  in  Madison  ?    A.  I  mean  any  where. 

Mr.  RiTAN.  Your  Washington  experience  didn't  intimidate  jou  aoj,  I  inppose/ 

A.  I  was  not  very  much  scared.    I  got  awaj  with  mj  ears. 

Mr.  Cats.  You  state  that  this  oonveruition  was  previous  to  the  report  of  the 
coBunittee  ?    A.  I  think  it  was. 

Mr.  Rtak.  Was  that  oonrenation  with  Mr.  Cats^  before  or  after  I  oame  to 
MediBon  f 

A,  That  I  cannot  saj,  sir.    I  do  not  know  when  70a  came. 

Q.  Had  any  witness  been  examined  at  that  time,  on  the  subjeet  of  thia 
Wyman  matter  ?    A.  I  cannot  say.    I  saw  none,  nor  heard  none. 

Q.  What  was  it  you  said  about  that,  to  hert 

A.  I  said,  **from  what  I  heard  about  town,  there  were  to  be  witneflBesexao^ 
ined  on  that  case." 

Q*  How  long  was  that  before  you  went  to  WaibingtonI 

A.  I  cannot  say  how  long. 

Q.  Did  net  you  say  it  was  a  week  before ! 

A  I  said,  perhaps  a  week,  perhaps  more. 

O.  Can  you  state  positiTely,  the  day  you  went  to  Washington  f 

A.  I  think  ii  was  the  third  of  February,  but  I  may  bb  mistaken. 

Q.  How  long  before  that  was  it  that  you  had  this  eonversation  with  Hr.  Caie  t 

A.  I  do  not  certainly  know. 

Q  Was  it  a  day  before  f    A.  Ko,  sir. 

Q.  Was  it  three  days  before  f    A.  No. 

Q.  Was  it  four  days  before?    A.  That  I  cannot  say. 

Q.  Was  it  five  days  before?    A.  I  cannot  say  that 

Q.  Was  it  ten  days  before? 

A*  I  cannot  say  that  either.     It  was  some  little  time  before  I  wait  awaj. 

Q.  Had  the  committee  been  appointed  when  you  had  that  conversation  f 

A.  I  think  they  had,  so  much  so,  that  I  knew  he  was  a  member  of  the  com- 
Bxittee. 

Q.  Did  you  know  who  the  other  members  were?    A.  Not  all  of  them. 

Q.  Who  did  you  know  of  being  called  upon  a8>8  witness  in  regard  to  iim 
Wymau' matter  f    A.  I  did  not  know  of  any  body. 

Q.  Now,  how  eame  you  to  know  that  witnesses  were  to  be  called  upon  that 
natter? 

A.  Because  it  was  understood  in  the  street  that  ftat  wo^iild  be  <m%  of  th« 
charges.  It  was  pul>lic  rumor.  I  did  not  hear  it  from  the  committee,  nor  filom 
Mr.  Ryan,  nor  from  the  prosecutor. 

Mr.  EInowlton.  Mr.  Kyan  asked  you  about  your  Washington  experience''— 
I  w^h  to  ask  you  about  something  quite  as  appropriater*-Did  any  body  ever 
whip  you  in  the  street  because  you  had  been  lying  about  them  ? 
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A.  Kot  to  mj  knowledge  f 

Dayid  Atwooi^  called,  sworn  and  examined  upon  the  same  article  and  sped- 
fication. 

Q.  Are  jou  acquainted  with  Judge  Hubbell  I    A.  I  am. 

Q.  How  long  have  you  known  him  ? 

A.  I  have  known  him  bj  sight,  since  1840* 

Q    Do  you  know  W.  W.  Wyman  f 

A.  I  do.    I  have  known  him  about  five  years. 

Q.  Did  you  know  Eliza  C.  Wyman,  then  his  wife  / 

A.  I  have  known  one  Eliza  C.  Wyman,  who  was  his  wife  at  one  time. 

Q.  Did  you  know  the  divorce  proceedings  between  them  ? 

A.  I  have  known  there  was  a  divorce  in  the  case,  sir. 

Q,  Do  you  know  about  the  time  that  Mrs.  Wyman  left  the  house  of  Mr. 
Wyman,  and  took  up  her  abode  with  Wm.  N.  Seymour ! 

A.  Yes,  sir.    I  remember  such  a  time  occurring. 

Q,  While  Mrs.  Wyman  was  at  Mr.  Seymour's,  were  you  at  his  house,  in  the 
room  where  Mrs.  Wyman  was,  and  was  Judge  Hubbell  present  on  that  oocasioOi 
or  upon  any  occabion  when  you  were  there  ? 

A.  I  was  present  in  the  room  at  Mr.  Seymour's  house,  where  Judge  Hubbell 
and  Mrs.  Wyman  were. 

Q.  Who  else  were  present  at  that  time  f 

A.  Squire  Seymour  and  my  wife. 

Q.  Do  you  cecollect  of  any  conversation  passing  between  Judge  Hubbell  and 
Mrs.  Wyman,  or  any  of  the  balance  of  the  company  f 

A.  There  was  a  general  conversation  passed  between  us. 

Q,  Will  you  state  as  near  as  you  can  remember,  what  that  conversation  was, 
and  all  that  you  remember  of  passing? 

A.  I  was  introduced  to  Judge  Hubbell  that  evening  for  the  first  time;  somt 
general  remarks,  of  course,  passed  as  usual  upon  introduction ;  the  subject  mat- 
ter of  the  divorce  between  Mr.  and  Mrs.  Wyman  was  then  brought  up,  but 
whether  by  Mr,  Seymour  or  myself  I  would  not  say.  At  all  events,  the  sub- 
ject was  brought  up,  and  the  question  was  submitted,  whether  a  procedure  in  a 
case  of  divorce  could  be  had  other  than  in  open  Court  The  Judge  answered, 
giving  the  process  how  it  might  be  brought  about;  and,  perhaps,  the  subject 
of  what  were  deemed  rauses  of  divorce  in  this  State  was  suggested.  The  ques- 
tion was  submitted  to  him,  I  think,  by  myself,  whether  if  such  matters — naming 
them^  and  I  cannot  say  what  they  were  now — but  if  such  matters  could  be 
proven,  they  would  be  sufficient  cause  for  divorce.  To  which  the  Judge  replied| 
that  it  was  not  a  proper  question  for  him  to  answer. 

Q.  Did  he  say  anything  about  employing  counsel  in  relation  to  that  matter! 

A.  He.  might  have  said,  and  I  think  he  did  say,  that  such  questions  mi^i 
be  answered  more  properly  by  counsel, 

Q.  Do  you  remember  of  his 'naming  any  particular  lawyer? 

A.  I  am  not  confident  that  he  did.  I  presume  Mr.  Collins  was  the  hwfer 
whom  I  had  intencl(ed  to  employ,  if  any.  At  that  time  there  had  been  bo  de- 
termination fixed  upon  to  apply  for  a  divorce,  as  Mrs.  Wyman  had  not  mad^ 
up  her  mind  whether  she  di^ired  a  divorce  at  that  time.  She  left  Wyman  but 
a  few  days  previous  to  that,  And  had  very  little  care  for  any  thing  apparentlyi 
for  herself-  nor  for  any  one  else.  ' 
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Q.  Did  you  expect  Judge  Hubbell  there  that  erening! 

A«  I  was  told  some  time  daring  the  day  of  the  proposed  interrlew,  by  Mr. 
Seymour.  He  told  me-  that  the  Judge  would  be  there  that  evening,  and  be 
requested  me  to  be  present  In  pursuance  of  that  request  I  and  my  wife  went 
there.  We  went  tnere,  ezpectiog  Judge  Hubbell  to  be  there,  though,  we 
should  have  gone  at  any  rate,  because  we  weut  every  evening. 

Q.  Do  you  know  how  that  interview  was  brought  about  ? 

A.  I  had  no  other  knowledge  than  what  Mr.  Seymour  told  me.  I  had  no 
part  iagettrng  it  up,  except  to  f^ree  to  be  present 

Q.  Will  you  state  bow  long  Judge  Hubbell  was  there  f 

A.  But  a  short  time*  I  should  say  from  fifteen  minutes  to  half  an  hour. 
Judge  Hubbell  went  away  first.  Mr.  Seymour  left  the  room  with  hinj.  The 
joom  we  were  in  was  in  the  second  story ;  they  left  the  room  together,  aiid  m^ 
wife  and  I  remained. 

Q.  About  what  time  in  the  evening  was  that? 

A.  I  should  think  it  was  between  seven  and  eight  o'clock.  It  could  not  hai^ 
been  later  than  eight 

AFTBRKOON   SSSSION. 

Mr.  Atwood,  continued. 

Q.  During  the  interview  at  the  house  of  Seymour,  of  which  you  have  spoken, 
did  any  conversation  transpire  between  Judge  Hubbell  and  the  .then  Mxa. 
Wynaan? 

A.  I  do  not  recollect  positively  of  any  conversation  having  transpired  be- 
tween those  two  persons  at  all.    Mrs.  Wyman  was  quite  ill. 

Q.  Do  you  know  whether  Judge  Hubbell  was  acquamted  with  Mrs.  Wyman, 
or  whether  he  ever  saw  her,  with  the  exception  of  that  evening  f 

A.  I  do  not  know  of  my  own  knowledge,  whether  he  had  ever  seen  lier  or 
aot  at  any  time  previous  to  that  Six  or  eight  months  after  that,  I  think,  he 
saw  her  at  my  house-— that  was  entirely  accidental,  however.  The  Judge  called 
at  ray  house,  not  knowing  that  she  was  there^  and  she  happened  to  be  there. 

Q.  I  believe  yeu  stated  once,  but  I  ask  it  again  for  fear  I  may  be  mistaken 
--did  Judge  Hubbell  leave  that  evening  before  you  did  f 

A.  He  did.    He  and  Seymour  left  the  room  together. 

Q.  Did  you  stay  there  till  Seymour  returned  f 

A.  I  have  no  recollection  of  his  retuniag.  He  may  have  returned' to  his  house 
and  I  not  know  it,  as  we  were  in  rooms  up  stairs. 

Q.  Have  you,  to  the  best  of  your  recollection,  stated  substantially  the  eon- 
venation  which  transpired  that  evening? 

Q.  As  near  as  I  can  remember,  I  have  stated  the  substance.  It  Is  so  leng 
since  that  I  cannot  remember  the  whole  of  it  I  suppose  Mrs.  Wyman  ia  now 
jn  niinois,  Winnebi^o  county. 

Crust  Exafninaiiim, — Q.  You  said  you  came  there  that  evening  ex|fecting 
to  meet  Judge  Hubbell,  upon  the  statement  of  Seymour.'    A.  Yes,  sir, 

Q.  What  did  Seymour  state  ? 

A.  He  stated  that  he  had  asked  Judge  Hubbell  to  call  al  his  house  that 
evening,  and  that  he  would  like  to  have  me  there. 

Q.  You  understood  Mn.  Wyman  was  to  take  part  in  the  ikiterriewf 
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A.  TetiBir. 

Q.  Did  he  state  to  yea,  wlietbtr  or  not  Judge  RoUbell  wai  to^  tiNi4  to 
■ee  Mn.  Wjman/ 

A.  I  do  sot  know  lu  he  did ;  I  do  not  know  but  he  did.  I  underatood  thai 
he  was  to  eome  there  and  have  a  oonyersation.  That  is  what  I  nndemtood  bj 
Mr.  Sejmonr. 

Q,  When  jott  get  to  the  house  was  Judge  Habbell  in  the  room  up  stainil 

A.  He  was.  « 

Q^  Where  was  Seymour  t 

A.  He  was  coming  out  of  the  room  just  upon  the  hsad  of  the  Btau»» 

Q.  How  far  is  that  from  the  door  of  the  room  ( 

A.  Six  or  eight  feet,  perhaps. 

Q.  Was  the  door  of  the  room  opposite  it,  or  faoing  itt 

A.  The  door  of  the  room  was  side-wise^  or  on  the  side  of  the  hall  to  which 
tiie  stairs  led  up. 

Q.  In  that  conversation  did  jou  state^  or  did  any  one  stats^  Mrs.  Wyman'a 
complaints,  on  which  her  right  to  a  divorce  was  claimed. 

A.  I  am  not  aware  that  it  was  stated.  There  was  a  staisment  in  regard  to 
whether,  if  such  and  such  matters  could  be  proved,  it  woukl  be  sufficient  ground 
for  granting  a  divorce. 

(^  Do  you  recollect  whefiier  it  was  stated  in  that  way,  or  nositivdly,  that 
Mn,  Wyman  could  prove  such  and  such  things!    A.  I  think  the  former. 

Q.  Were  those  things  stated,  substantially  the  gnevances  of  which  Mrs. 
Wyman  complained  ?    A.  Yes,  sir. 

Q.  Was  it  asserted  in  that  statement,  that  he  had  gone  off  to  Minnesota  and 
left  her  insufficiently  provided  for! 

A.  I  could  not  say  whether  that  particular  item  was  stated  or  not.  The  full 
inatter  which  was  expected  to  be  proved  was  not  stated.  I  cannot  say  precisely 
wfait  was  stated,  because  the  judge  immediately  answered,  it  was  not  proper 
for  him  to  reply. 

Q.  I  wish  you  could  recollect  what  was  the  stetemeat  to  which  he  made 
tliat  answer! 

A.  I  have  endeavored  to  remember,  but  I  cannot  remember.  I  lemembor 
his  answer  distinctly. 

Q.  What  was  the  subject  of  conversation  for  that  half  hour  yon  say  he  steid 
there! 

A.  Well,  sir,  it  is  impossible  to  call  up  all  that  conversation.  It  turned  on 
vsriona  subjects,  such  as  would  naturally  occur  in  a  congregation  of  that  kind. 

Q.  Have  you  any  recollection  of  any  conversation,  between  Judge  HubbeU, 
and  Mrs.  Wyman ! 

A.  I  have  not  I  am  not  positive  that  there  was  a  word  said.  The  conver- 
sation was  almost  exdusively  with  the  rest  of  us  in  the  room. 

Q.  You  do  not  remember  whether  Mr.  Seymour  was  back  when  yon  left! 

A.  I  do  not    We  probably  staid  an  hour  after. 

Q.  Did  yon,  as  you  went  away,  go  into  Mr.  Seyraour^s  sitting  room ! 

A.  I  think  not.  I  could  not  say  positively ;  but  I  presume  we  went  imma- 
diately  out  to  our  own  residence. 

Q.  Did  you  see  Mrs.  Seymour  as  you  went  out !    A.  No,  sir. 

Q.  Did  you  see  Mr.  Ingham!    A.  Not  that  I  am  aware  of. 
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Qk  Did  Mr.  Seymour  give  you  anycaation  about  not  mduiioDing  the  iuter- 
Tiew? 

A.  I  have  no  recoIIecti<>n  that  be  did.    Ha  never  bas  to  my  knowledge. 

Q.  Was  any  tbiog  said  during  tbat  interview  that  evening,  about  an  interview 
Laving  occurred  between  Mr.  Wyman  and  Judge  Hubbell  ? 

A*  I  do  not  tbink  tbere  waf.    I  have  no  recollection  of  jL 

Q.  Do  you  know  whether,  at  that  time.  Mr.  W^man  was  himself  threatening 
proceedings  for  a  divorce  7 

A.  I  am  not  positive.  I  am  aware  he  was  contemplating  something  about 
it  at  that  time. 

Q.  I  believe  you  stated  that  that  was  Sunday  evening? 

A.  I  do  not  know  tbat  I  have  stated  it,  but  I  believe  it  was  Sunday  evening. 

Q.  Do  you  recollect  how  long  court  had  been  held  here  at  that  time? 

A.  I  do  not  It  had  been  hM  certainly  one  week,  I  tbink ;  but  whether  the 
tehn  had  closed  or  not,  I  am  not  confident. 

Mr.  Rnowltok.   Were  you  related  in  any  way  to  this  Mrs.  Wyman? 

A.  She  ii^  a  sister  to  my  wife. 

Mr.  Aavold.  Were  you  and  your  wife  residents  here  last  winter,  while  the 
committee  were  in  session?    A.  Yes,  sir. 

Q,  You  eould  at  any  time  have  been  introduced  before  them? 

A.  I  was  not  at  any  time  out  of  the  corporation,  I  believe. 
/.A.  L.  Collins  called  and  examined  on  the  same  article  and  specification, 

Q.  Were  you  the  attorney  of  Eliza  C.  Wyman  on  the  action  of  her  appli- 
cution  for  a  divorce  from  het  husband  1    A.  Yes,  sir,  I  was. 

Q.  Had  you  any  knowledge  of  any  collusion  between  the  parties  in  the  appli- 
cation for  a  divorce  ? 

A.  I  never  heard  of  any  collusion  in  relation  to  the  application  for  the  di- 
Toree^ — ^There  was  an  agreement,  as  I  was  informed ;  it  was  made  between  the 
counsel  for  Mr.  Wyman  and  myself,  in  relation  to  what  should  be  the  alimony 
vhich  should  be  alk)wed,  in  case,  a  decree  was  granted.  That  was  the  first  I  ever 
heard  of  any  agreement  or  understanding  in  the  case.  As  to  the  application 
fer  the  divorce  itself,  I  never  he%rd  of  any  collusion. 

Q.  Were  the  proceedings  in  that  case  conducted,  so  far  as  the  case  was  con- 
ceirned,  and  the  Judge  was  concerned,  as  proceedings  usually  are^  in  proceed- 
ings of  that  kind  F 

A.  So  far  as. I  know,  they  were.  I  pursued  precisely  the  same  course  that 
I  have  and  do,  in  cases  of  the  same  character.  I  took  my  orders  and  all  mj 
j^apers  regularly,  and  in  the  ordinary  course. 

Q.  Where  was  the  final  decree  granted  ? 
>  A.  In  Milwaukee  county.     All  the  proceedings  were  thcre^  I  believe.     I 
have  not  seen  the  record,  nor  thought  any  thing  about  it  since.    I  believe  the 
record  showed  that  the  decree  was  in  the  hand  writing  of  the  Judge. 

Q.  Do  you  recollect  how  that  happened  ? 

Mr.  Rtan,  Are  not  the  order  to  take  proofs  and  the  decree,  in  Judge  Hub- 
bell's  hand-writing  ? 

A.  I  do  not  recollect  whether  I  drew  the  order  or  not  I  recollect  of  givinflr 
him  the  papers,  and  it  proved  that  that  was  not  among  them.    Judge  Hubbell 
does  a  great  deal  of  writing  that  lawyers  ought  to  do. 
Mr.  Arnold.   That  is  just  what  I  was  going  to  ask  you,  if  Judge  Hubbell  is 
'>t  m  the  habit  of  helping  out  the  lawyers  a  great  deal? 
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Al  I  bave  often  made  the  reinaiik  that  if  I  "wm  Judge  H«bbfU  I  ahovld  not 
write  80  muck  for  lawyers.  It  ie  mj  habit  to  write  mj  own  papers,  and  I  do 
mot  know  now,  whj  I  did  not  in  this  ease.  About  the  decree  I  should  saj 
that  I  did  not  expect  to  argue  the  ease,  and  I  sent  the  papers  down  bj  Mr. 
Tappan,  who  .Waa  A6)»  reading  in  iny  ofiBee,  aad.npt  knowing  exactly  what  the 
decree  was  to  be,  I  left  that  for  the  Judge. 

Q.  It  has  been  ^teatified  by  George  B.  Smith,  that  nobody  really  knew 
irbere  the  pietition  was  filed  or  where  the  proceeding  commenced.  Was  there 
any  difficulty  about  knowing  where  it  was  pending  I 

A.  Ko,  sir.  Mr.  Smith  had  nothing  to  do  with  it  It, was  commenced  be* 
fore  we  became  partners.  I  presume  be  might  answer  m  the  same  way  as  to 
many  other  cases  in  our  office,  because  I  conducted  a  good  many  cases  without 
his  knowkig  about  them.  I  recollect  of  t/eiug  inquired  of  hitely  by  somebody^ 
"where  that  case  was  commenced,  and  I  replied  as  I  reply  now,  diat  the  pro- 
ceedings were  commenced  in  Milwaukee  county.  The  papers  were  filed  there, 
and  all  regular  proceedings  were  had  there. 

Q.  I  will  ask  you  a  question,  I  have  asked  some  one  else ;  whi^ther  uqder  the 
Territorial  Statutes^  proceedings  for  dirorce  could  be  instituted  in  any  county  in 
the  Territory^ 

If  r.  Rtajt.    That  is  a  question  of  law^  which  I  contend  he  cannot  answer. 

Q.  Well,  what  was  the  practice  ? 

Mr.  Rtav.    I  object  to  the  practice  too. . 

Hr.  Aknold.  It  is  proving  what  the  practice  is,  and  you  can  show  what  the 
law  was, 

Mr.  Rtait.  I  object  to  the  question. — ^We  suppose  the  proper  county  wher* 
a  dirorce  suit,  like  any  other  suit,  was  to  be  brought,  is  a  question  of  law. 
The  Statute  in  force  at  that  time,  will  settle  the  question*  I  do  not  propose  now 
to  discufis  that  question,  nor  even  to  settle  it.  We  take  the  position  that  no 
practice  can  be  given  in  evidence  to  change  or  afieet  that  law  or  that  fact,  which 
18  here  given  in  evidence  of  this  divorce,  having  traveled  out  of  the  county 
where  the  parties  lived.  I  suppose  it  is  utterly  immaterial  to  prove  what  the 
practicewas.  The  question  is,  whether  they  had  a  legal  right  to  go  out  of  the 
county  to  institute  proceedings. 

Mr.  KvowLTOM.  I  do  not  understand  that  the  question  before  the  Court  is, 
what  the  law  was.  That  is  not  the  question  here*  As  a  matter  of  course  that 
question  is  involved,  but  it  is  not  for  this  Court  to  decide.  The  decision  which 
is  called  for  at  the  Lands  of  this  Court,  iv«,.  what  was  the  intent  of  Judge  HuhN 
bell  in  the  particular  case  which  we  are  considering.  Now  we  contend  that  it 
is  proper  to  put  this  question,  because  it  is  a  rule  acknowledged  by  all  lawyers 
and  courts,  that  the  practice  under  a  Statute,  goes  very  far  to  settle  the  con- 
struction of  a  Statute.  It  shows  that  it  has  been  acquiesced  in  a  series  of  yeats 
without  objection,  and  so  far  as  the  question  of  what  construction  the  Courts 
have  applied  to  the  Constitution,  it  is  not  confined  to  statutory  pro^-isions,  but  it 
goes  to  constitutional  law ;  therefore  it  is  very  proper  to  ascertain  what  the  prae- 
tice  was,  because  if  this  prcoeeding  was  in  accordance  with  the  common  prac- 
tice it  negatives  the  idea  that  it  might  be  inferred  that  it  was,  in  fief  of  statutory 
provision .  It  is  then  the  intention  of  the  act  that  Judge  Hubbell  has  doD<^ 
npon  which  the  decision  of  this  Court  is  asked. 

The  question  reduced  to  writing  was  submitted,  as  follows: 
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What  was  A^  praetiee  andat  «li6  fenfitorisl  8tatate  of  ISM  «b  Auk  Aobjeet 
of  divorce  as  to  the  county  in  which  a  suit  mi^t  be  t^rooght?  Waa  it  ths 
practice  to  bring  snoh  Buits  in  anj  county  in  the  otate^  tbat  &  applicant  mighk 
choose? 

And  the  qnestipB,  "Iftall  tbia  interrogaloty  be  put  T  iraa4eeided  nn^ni^ 
monslj  in  the  affirmative. 

A.  I  think  the  praoCiee  was  different  in  different  cireoitfly  as  the  Jndgea  dif- 
ferently censtraed  ^ai  law.  In  Judge  Hubbell  and  Judge  Lamibee*a  civow^ 
the  practice  was  to  file  the  papers  in  divorce  eaaes  in  any  county*  I  have  no 
distinct  recollection  what  the  practice  was  under  the  Territorial  Courts;  but  I 
have  a  recollection  that  the  practice  was  so  in  Judge  Hubbell  and  Judge  Lam* 
bee's  circuit;  that  was  my  understanding  of  the  practice,  although  I  did  iioii 
exactly  construe  the  law  so.  That  was  the  practice,  and  I  know  the  ivAgm 
held  so. 

Q.  Did  Judge  Hubbell  ever  talk  with  you  in  regard  to  yo«  adang  m  con^ 
ael  for  Mrs.  Wyman.^     A.  No,  sir. 

Q.  Did  he  never  solicit  you  to  act  as  such  counsel^ 

A.  No,  sir.    I  was  solicited  and  employed  by  Mrs.  Wyrnan  herself* 

Q.  Had  Judge  Hubbell  anything  to  do  so  far  as  your  knowledge  extends^ 
in  regard  to  suggesting  or  fixing  the  venue  of  that  «uft. 

A.  No,  sir.  He  hid  nothing  to  do  with  suggesting  it,  but  he  had  sometUng 
to  do  with  fixing  it  It  was  under  nty  direction  and  with  the  eanction  of  Mrs. 
'Wyman. 

Croat  SxaminaHofL — Q.  Do  you  recollect  being  asked  last  winter,  dnn&g^ 
the  session  of  die  legislature,  where  the  county  of  that  proceedii^  was.' 

A.  I  do  not  recollect  being  asked  the  question. 

Q.  Do  you  recollect  saying  that  it  was  in  Jefferson  county/ 

A.  I  do  not  recollect  being  asked  the  question. 

Q,  Do  you  not  recollect  boing  asked  if  it  was  in  Milwaukee  conaty  ? 

A.  No,  sir. 

Q.  Do  you  not  recollect  being  asked  where  (b^t  decree  was,  and  you  replied 
that  it  was  ^ther  in  Jefferson  or  Dane  county,  and  that  the  office  of  the  oourtf 
in  Jefferson  and  Dane  counties  were  searched  and  there  was  no  decree  there  .^ 

A.  I  do  not  recollect  now. 

Q.  Do  you  remember  being  in  my  office  in  Milwaukee  on  one  occasion,  and 
1  asked  you  where  that  decree  could  be,  saying  that  it  was  not  in  Dane  oountjy 
it  was  not  in  Jefferson  county,  and  I  wonder  where  the  deuce  it  could  be/ 

A.  I  do  not 

Q.  Do  you  recollect  of  telling  me  to  inquire  in  Milwaukee  county/ 

A.  I  do  not  recollect  anything  about  it.  I  may  have  answered  such  a  qua^^ 
tion  in  a  fit  of  absence  of  mind,  but  I  do  not  recollect  it  now.  I  do  not  recoiled 
the  conversation  to  which  you  allude. 

Q,  Why  was  Milwaukee  county  selected  as  the  county  where  ibat  pethioii 
was  to  be  filed/ 

A.  I  think  it  was  because  Mrs.  Wyman  wished  to  get  her  case  through  aa- 
quick  as  she  could,  for  reason,  I  suppose,  pertaining  to  herself.  Our  spring  term 
eame  some  time  after  that  at  Milwaukee,  and  it  was  fixed  there  to  expedke 
the  proceeding. 

Q.  The  decree  was  actually  given  in  Chambers,  was  it  not/ 
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▲.  IdiiakitwM. 

Q.  JM  that  time  wu  not  the  Supreme  Coaii  to  sit  kere  in  January/ 

A.  That  I  de  Bot  recollect;  I  do  not  reoollect  when  the  decree  was  eutarei* 

Q.  The  decree  was  entered  in  September.  Now,  was  not  the  Supreme  Court 
Id  be  in  aeesion  the  first  Tuesday  or  so  in  the  the  following  January  / 

A.  Well,  that  is  a  question  of  law  too^  and,  perhaps,  oi  fact.  I  si^ppoee  it 
was  one  or  the  other. 

Q.  Then  was  not  the  prospect  juet  as  good  for  getting  it  through  rapidly  in 
this  county  as  in  Milwaukee.    Was  that  difEirence  of  time  material ! 

A*  I  cannot  say  how  material  it  was  to  the  applicant.  The  object,  I  aaid, 
was  to  gain  time ;  but  whether  it  was  an  object  to  gain  three  or  four  days  a| 
that  particular  period,  I  cannot  say.  I  cannot  state  any  conversation  about  it| 
only  that  those  were  my  instructions. 

Q,  Did  you  take  the  testimony  before  Q.  B.  Smith,  as  eommissionec,  for  Mm. 
"Wyman/ 

Ai  I  think  I  took  the  testimony  of  one  witness.  Doctor  Lull;  but  whether  I 
look  ^y  more  testimony  I  am  not  certain. 

Q^  Had  she  any  other  counsel  than  yonrself  /    A.  I  know  of  no  other. 

Q.  Wi|8  tiiat  testimony  forwarded  to  the  clerk  of  Milwaukee  county  ? 

A.  I  should  think  from  my  hahit  of  doing  busmess  that  it  was.  I  think  t 
lorwarded  it  by  Mr.  Tappan,  who  took  all  the  papers  along  with  him  to  Mfl- 
wankee;  but  I  could  not  swear  certainly.  My  recollection  upon  that  point  is 
indistinct. 

Q.  Will  yon  look  at  that  envelope?  whose  writing  is  that/ 

A.  I  think  that  is  the  handwriting  of  Geo.  B.  Smith.  That  is  bis  addrefls; 
but  there  is  something  entitling  that  suit  which  I  should  think  was  not  his 
lumd-writing. 

Q.  Having  looked  at  that  envelope  won't  you  state  whether  that  testimonjr 
wm  not  sent  directly  to  Judge  Hubbell. 

A.  That  envelope  is  addressed  to  Judge  Hubbell,  certainly. 

Mr.  Rtan.    Well,  I  gave  you  that  as  a  reminder. 

A.  Well,  I  could  not  swear.  My  impression  is  that  I  sent  it  to  thd  clerk; 
but  I  have  no  recollection  of  that  act  at  all.  I  only  say  so  from  my  habit  of 
doing  business. 

Q.  Didn't  you  not  understand  when  you  commenced  that  suit  that  there 
would  be  no  opposition  to  it/ 

A.  No,  sir.  I  don*t  think  I  had  any  sueh  understanding.  I  don't  recollect 
of  any.    In  fact,  I  know  I  had  no  such  understtnding. 

Q.  Do  you  remember  that  Mr.  Smith  being  your  partner,  and  acting  as  com- 
missioner, had  any  fcruples  about  it  ? 

A.  I  do  not  recollect,  sir,  there  may  have  been  something  said  about  it;  but 
I  do  not  recollect  now  any  thing  of  that  kind.  He  was  not  a  partner  in  this 
proceeding.  This  was  a  matter  of  business  I  had  on  hand,  before  we  entered 
into  partnership,  and  by  our  stipulation  and  understanding  it  did  not  become 
partnership  business.     He  was  not  in  fact  interested  as  a  solicitor  in  that  cause. 

Q.  When  did  your  partnership  commence  ? 

A.  I  think  in  July  of  that  year. 

Q.  Was  not  the  whole  flare  up  between  Mr.  and  Mrs.  Wyman  during  the 
fall  term  of  that  year  t 
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A.  Oh  no,  sir.  I  had  been  consulted  first  by  Mrs.  Wyman  as  early  as  March 
in  that  year.  The  first  I  ever  knew  or  suspected  about  it,  Mrs.  Wyman  sent  for 
me  to  call  upon  her  at  her  house.  I  cannot  tell  when  their  separation  took 
place';  thoy  were  then  living  together  in  the  house  where  I  called.  I  saw  Mr. 
Wyman  there  that  day  and  hour.  During  the  summeri  I  think,  Mr.  Wyman 
went  up  to  Minnesota. 

.  Q.  Were  the  cau8.es  for  divorce  set  forth  in  that  petition,  subsequent  to  your 
partnership  with  Mr.  Smith  f     A.  I  should  think  not. 

Q.  Were  they  proved  after  that  ? 
'    A.  I  cannot  say.    I  know  I  was  retained  in  this  business  as  early  as  March 
in  that  year.    Our  partnership,  I  think,  took  place  in  July  of  that  year. 
'    Q.  Tou  did  not  go  to  Milwaukee  when  the  decree  was  obtained! 

A.  No,  sir. 
*    Q.  Who  would  hare  argued  the  case  on  the  part  of  Mrs.  Wyman  if  there 
had  been  opposition  to  the  decree  ? 

A.  Well,  I  do  not  recollect  now,  and  for  this  reason,  that  no  provision  was 
made  for  argument,  because  at  the  time  the  papers  were  sent,  there  was  an  un- 
derstanding that  there  would  be  no  opposition.  As  I  have  said,  Mr.  Abbott  or 
Cadin — I  think  Oatlin,  and  perhaps  it  was  both  of  them,  knew  in  relation  to 
it  The  counsel  had  an  understanding  that  there  would  be  no  appearance,  no 
objection,  and  therefore,  I  did  not  expect  there  would  be  any  occasioii  for  any 
body  to  argue  the  ease. 

Q.  Where  was  it  that  you  obtained  the  order  te  take  proofs  in  the  case! 

A.  At  Jefferson,  I  think,  sir. 

Q.  At  the  term  of  the  Jefferson  Court,  immediately  succeeding  the  Dane 
County  Circuit  Court? 

A.  Yes,  sir,  it  was  that  fall  that  Mrs.  Wyman  re(][uested  me  to  go  on  with  the 
proceedings,  having  been  previously  retained. 

Q.  That  was  the  same  fall  she  lefl  her  husband's  house^  and  went  to  Mr. 
Seymour's  house? 

A.  I  think  it  was. 

Q,  How  was  that  order  to  take  proofe  sent  to  Milwaukee! 

A.  I  do  not  know.  I  should  judge  from  my  habit  of  doing  business,  that  it 
was  sent  by  mail  to  the  Clerk  of  the  court,  but  I  could  not  swear  to  that. 

Q.  Where  was  the  petition  when  the  order  was  granted  ? 

A.  Well,  I  could  not  say,  but  it  would  be  my  impression  that  I  had  the 
petition  with  me.  * 

Q.  Were  you  not  obliged  to  have  it  to  show  something  to  get  the  order  on  ? 

A.  I  should  think  so. 

Q,  How  came  the  bill  and  the  order  to  be  of  the  same  date  ? 

A.  I  cannot  account  for  that,  except  upon  the  principle  that  one  or  the  other 
.made  a  mistake  in  the  date. 

Q.  Do  you  recollect  a  memorandum  endorsed  on  the  back  of  the  petition, 
in  pencil.     Filed,  Oct.  81st? 

A.  I  do  not  recollect  any  memorandum  of  that  kind.  I  probably  mailed  the 
order  and  paid  the  postage,  to  the  Clerk  of  the  court;  but  I  have  no  recollec- 
tion of  doing  that  thing,  not  the  least,  only  from  my  habit  of  doing  business. 

Q.  Do  you  recollect  the  length  of  notice  that  the  Statute  required  for  proof 
to  be  given  ?    A.  I  do  not  recollect. 


363 

?  Q.  Was  atij  ot^^dr  notice. of  aqj  kind  served  on  Mr.  WjmaxL^  except  that 
order  to  take  testimony  9 

A.  I  cmuiot;  now  remember  of  anj.  I  do  not  recollect  distiuctly  of  aerving 
any  paper.  upoiL  Mr.  WjmaQ.    . 

Senator  Sxswabt.'  What  does  jtbe  record  abow?   Doea  it  show  a  aubpodna  i 

A.  The  old  ^ute  reqv^ired.  qo  notice. 

Mr.  Rtan,  That  is  a  question  of  law. 

A.  Well,  I  say  that  as  a  lawyer. 

Q»  Was  Catlih,  you  or  Abbott  present  when  were  taking. depositions! 

A.  I  do  not  recollect  that  they  were.      -  , 

Q.  Dp  you  ikot  recollect  that  they  were  there  to  see  that  yoii  did  not  give 
proofs  outside. of  th^  petitioui  but  making  no  opposition  to  proofs  made  within 
the  petition? 

A.  I  do  not  remember  iksi  they  were  there  at  all.  Your  question  does  not 
refresh  my  recollection  upon  the  subject,  I  cannot  remember  now  that  they 
were  there  at  all.    I  think  the  depositions  were  taken  at  my  office. 

Q.  Do  yott  mot  recollect  that  you  directed  Mr.  Smith  to  forward  these  depo- 
Bitions  by  Mr.  Tappan,  to  Judge  Hubbell  f 

A.  That  may  nave  been^tl^  case,  but  I  have  no  recollection  upon  the  sub* 
ject.  ^        '    .    .  • 

Q.  Did  jou  not  examine  other  witnesses  besides  Dr.  Lull  f 

A.  I  might  recollect  other  witnesses  upon  their  names  being  called. 

$•  Do  you  recollect  examining         '     Oakley,  or  Susan  Jane  Oakley ! 

A.  I  do  not  recollect  examining  either  of  them  myself! 

Q.  Margaret  Qaliard  ?     A.  1  think  1  do  recollect  of  examining  her,  now. 

Q.  Do  you  recollect  George  P.  Delaplaiue  ? 

A.  No,  sir.  I  recollect  examining  the  ser\'ant  girl,  because  I  recollect  the 
subject  matter  of  her  testimony. 

Q.  Do  you  recollect  writing  a  letter  from  Jefferson  county,  to  the  Circuit 
Cour^  of  Milwaukee  county  in  relation  to  that  suit  ? 

A.  No,  sir.     I  do  not  recollect  distinctly  of  writing  any  letter. 

Q,  Well,  sir,  let  us  see;  whose  is  that  hand-writing?     (Showing  a  letter.) 

A.  That  is  my  hand-writing,  sir.  I  should,  however,  Lave  stated,  that  I 
probably  did  write  when  I  sent  the  papers,  and  I  probably  gave  some  directions 
to  the  clerk. 

Q.  Can  you  recollect  now  since  looking  at  that  letter,  how  the  filing  of  the 
bill,  and  the  date  of  the  order,  came  to  be  of  the  same  datei 

A.  I  do  not  recollect.  '     • 

Q.  How  did  you  happen  to  direct  them  in  that  way  ? 

A.  I  do  not  recollect.  There  was '  probably  a  reason  which  governed  my 
mind  at  that  time,  but  I  cannot  say  how  it  happened..  It  appears  that  I  did 
direct  them  in  that  way. 

Senator  Blair.  Who  employed  and  paid  you  for  obtaining  the  decree  of 
divorce  for  Mi-a.  Wyman  ? 

A.  Well,  Mrs.  Wyman  both  employed  me  and  paid  me;  though  perhaps  I 
^lould  explain  that  the  money  did  not  come  to  me  through  her  hands;  but  I 
believe,  and  think  I  know,  that  it  was  her  money. 

Senator  Alban.  Was  it  not  held  by  Judge  Irvin  under  the  Statute  of 
1880,  that  a  bill  or  petition  for  divorce,  could  be  filed  in  any  county  in  the 
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Territoiy;  and  do  ypu notrecoUect  ihtit  |i petitiojier, \n  the  c^  of  Roe.againtt 
BoQ^  lired  in  Ports^  county,  and  app6«r<d  before  J^dgd  Irvin  in  Dane  coustji 
^ith  his  petition  and  a  divorce  was  ranted  ? 

A.  That  was  Jud^  Irvim's  practice  I  helfeve,  and  I  recoUeet  tlie^to4  men- 
tioned. I  was  at  a  loss  first,  to  recollect  whethek^  the  petition  wns'  filed  in 
Porta^  county  or  in  Dane  county;  and  I  cannot  recollect  positively  now, 
whether  it  was  in  Portage  or  Dane  eonnty.  I  know, the  defendant  lived  ia 
Portage  oouuty.  It  must  have  been  seven  or  ^gbt  years  ngo  that  I  had  that 
case.  I  would  not  be  positive  that  it  was  heard  in  Dane  county,  thoagh  thiA  is 
my  present  impression. 

Mr.  Ariyold.  You  have  been  asked  how  it  happened  that  this  order  for 
taking  testimony,  which  was  made  at  Jefferson,  was  filed  Oct  81st,  and  thetnll 
which  was  filed  in  Milwaukee,  was  of  the  same  date,.  «nd  you  could  not 
explain.  You  were  also  asked  as  to  the  precise  .mark  on, the  back  of  the  order. 
I  find  by  reference  to  the  petition  and  order,  that  there  is  some  p^neil  mark 
on  each.  I  will  ask  you  whose  hand-writing  'that  penciling  ia^  and  whoeo 
initials  are  signed  to  it 

A.  I  should  call  it  the  hand-writing  of  Judge  HnbbeH,  and  ^  L.  H.''  are 
his  initials. 

Q.  Now,  does  not  this  eiplain,  that  after  having  been  at  Jefferson,  it  was 
the  direction  of  the  Judge  to  file  them  both  at  the  same  date,  and  that  tha. 
order  should  be  granted  at  one  date.     Was  it  not  the  design  of  the  Court  to 
have  them  both  filed  in  Court  as  of  the  same  date  ? 

A.  That  I  think  was  the  design.  That  is  evidently  the  design,  but  I  do 
not  speak  of  it  from  any  recollection  at  the  time. 

Mr.  Rtak.    That  is  judgment  and  not  memory. 

Mr.  Abnold.    Is  the  order  dated  3l8t  October! 

Mr.  Rtak.    It  is. 

Mr.  Arnold.  Well  then,  that  explains  satisfactorily  the  reason  of  that  diree- 
tion. 

Mr.  Rtak.    The  witness  says  he  has  no  recollection  about  Mr.  Arnold. 

Witness.  I  am  inclined  to  think  that  that  date  was  anticipatedtn  both  cases; 
tbaet  tbe  order  was  really  made  out  a  day  prior  to  'the  3lst  of  October,  and 
Aat  I  did  not  forward  them  for  perhaps  a  day  or  two;  but  of  that  I  am  not 
certain.  I  think  I  might  refresh  my  memory  by  a  diary  which  I  carry,  imd  by 
which  I  prove  an  alibi  sometimes. 

Mr.  Arkold.  You  have  been  inquired  of  by  Mr.  Ryan,  with  a  view  to 
refresh  your  memory  as  to  some  interview  you  had  in  Milwaukee.  Wheii 
was  that  interview  with  Mr.  Ryan  ?  . 

A«  That  I  could  not  say  certainly ;  I  think  it  was  about  the  middk  of 
February. 

0.  Was  it  before  or  after  the  session  of  the  Committee,  who  made  th« 
report  upon  the  impeachment  to  the  Assembly  ? 

A,  I  think  it  was  during  the  Session  of  that  Committee. 

Q.  Was  it  before  or  after  Mr.  Ryan  came  out  here  to  act  as  counsel  in  that 
Committee  9     A.  I  think  it  was  before. 

Q.  It  was  before  that  then,  that  he  was  inquiring  where  the  papers  i^ 
that  case  were?    A.  Yes,  sir. 

Mr.  Ryan.    Was  it  not  during  the  session  of  the  United  States  Court! 
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A.  I  wnr  itt  ^otiT  offiee  ))tit  oQce  while  I  was  th^re.  I  tlmk  I  B^eo*  did 
enter  jdwt  offi<^  tiH  the  Bessiom  of  the' United  States  Court  in  April.  I  do 
not  ijBcoHect  the  cooversation  at  all,  however.  The  conversatiop  must  have  been 
aft  that  time,  tf  there  was  any  conversation. 

Q.  Do  79a  jifii  recollect  that  we  walked  up  to  the  United  Statet  Court 
together.  .     ••         - 

A.  No,  sir.  I  recollect  of  g6in^  np  to  jour  office  one  momiag'  and  ecoMing 
you  for  havinff  so  roany  Btairs  to  rwich  jour  office. 

Q.  At  whM  period  of  the  dWorxse  suit'-Waar  it  that  you  met  Catliir  or 
Abbott,  and  had  the  conversation  about  the  alimony  f    ' 

A.  It  Was  abodt  the  tkn<f'  of  the  decree.  It  must  havebeenj  because  I  think 
we  signed  a .  stipulation.  I  do.  not  know  whether  it  is  iimong  the  papers  hekid 
or  not-  * 

Q.  There  is  no  stipulation  here  about  aKmony  f 

A.  Well,  it  was  done  here  at  home,  and  it  was  to  this  effect — ^that  if  the 
4ecr£e  should  pass  into  force,  the  alimony  was  agreed  upon  by  the  parties  to  be 
fixed  at  a  Certain  sum, 

Q.  Can  you  recollect  about  what  time  in  the  proceedings  it  was? 

A.  *  Nb,  sir.  I  cannot  recollect  to  fix  it  by  day  or  date.  I  can  only  fix  k  by 
comparison  of  one.  peri9d  with  another^  It  was  within  ten  days,  I  think,  of 
th^t  decree,  ,that  this  sCrpulation  or  understanding  was  had;  and  when  I  say 
stipuhitlon,  f  do  not  know  that  there  was  a  contract  signed  by  both  paKiee ; 
but  it  was  expressed  some  way  in  writing. 

Mrs.  Atwood,  sworn  and  examined. 

Q.  Art  you  acquainted  with  Jlidge  Hubbell?'    Ai  I  am,  sir! 

Q.  lyb  you  know  the  lady  who  was  fopneriy  Mrs,  Wyman  ? 

A.  Yes,  sir.I  she  is  a  sister  of  mine. 

Q:  Do  you  recollect  the  occasion  of  her  separation  from  Mr.  Wyman,  and 
when  she  went  to  Mr..Se^mour*s  to  stay  a  few  days;  about  what  time  was  itf 

A.  I  recollect  th6  occasion ;  it  was  four  years  ago  this  coming  falL     ' 

Q.  Do  you  reool^eet  any  interview  between  Judge  HubbeU  and  her  while  she 
was  at  Mr.  Seymour's  house  on  that  occasion. 

A.  I  do  recoltecr  of  meeting  the  Jndgethere  one  erening. 
'     Q.  Who  were  present  ?  .    *^  * 

A..  Esquire. Seymour,  my  husband,  myself  and  Mrs.  Wyman. 

Q.  How  long  did  that  interview  last — how  long  was  the  Judge  there!    , 

A.,  I  should  not  thiak  t^  e;xceed  twenty  mitmteit. 

Q.  Can  you  state  what  the'  convetsation  was  about! 

A.  It  was  on  the. subject. of  her.  separation  from  her  husband.  There  wet^ 
Various  subjects  talked  of. 

Q.  Do.  you  recollect  of  any  (juestiott  beinc  asked;  whether  b^  your  husband, 
or  by  Mr.  Seymour  of  the  jTudge  in  regain  to  whether  a  divome  could  be 
granted,  if  such  and  such  facts  wera  proven. 

A.  I  have  no  recoTIectien  of  any  such  question. 

Q.  You  cannot  state  the  conversation  tbit  did  take  plane/' 

A.  No,  sir. 

Q.  What  was  the  condition  of  Mrs.  Wyman  t'    A.  She  was  sick  in  bed; 

Q.  Did  you  remain  there  afUr  the  Judge  went  away!     A.  I  did. 

Q.  Who  went  away  with  the  Ju<^t 
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A.  I  do  not  Nooneci  that  anj  one  did.  Mr.  Seymour  di4-go  out  at  or 
about  the  time  the  Judge  did*  It  was  early  in  the  evening  that  the  interview 
took  place. 

CroM  Examination. — Q.  Who  was  at  the  house  first)  yourself  or  Judg« 
Hubbell?    A.  Judge  Hubbell. 

Q,  When  you  came  to  the  house,  where  did  you  first  see  Ur.  Seymour. 

A.  At  the  head  of  the  stairs,  just  leaving  the  room. 

Q.  Did  you  see  him  leave  the  room.    A.  I  did,  sir. 

Q.  Was  the  subject  of  Mrs.  Wyman^s  complaint  against  her  husband  talked 
over  in  that  interview. 

A.  Yes,  sir,  It  was  mentioned;  but  there  was  very  little  conversatiim  about 

it  ^  ^  .     .         \ 

Q.  Were  her  complaints  against  her  husband  there  mentioned  by  anybody.^ 

A.  I  do  not  recollect  that  they  were» 

Q.  Do  you  know  what  the  object  of  the  mee^ng  was/ 

A.  In  what  respect — my  going  ther^. 

Q.  Well,  your  going  there,  and  your  husband's  going  there,  and  Judge  Hub- 
bell's  going  there.    A.  I  do  not  know. 

Q.  Had  you  any  knowledge  that  you  were  to  meet  Judge  Hubbell  there! 

A.  I  had  not 

Q.  Had  you  known  Judge  Hubbell  previously/    A.  I  had. 

Q.  Had  you  ever  any  previous  conversation  with  him  on  the  subject  of 
Mrs.  Wyman's  troubles  with  her  husband  ?    A.  No,  sir.    • 

Q.  How  came  you  to  go  there  at  that  time  ? 

A.  She  was  my  sister,  and  I  was  in  the  habit  of  going  there  very  frequently* 

Q.  Then  you  did  not  go  upon  any  appointment  that  you  know  of  at  tho 
time  to  meet  Judge  Hubbell/    A.  I  did  not 

Q.  Was  there  any  explanation  given  to  you  when  you  got  there  of  how  ho 
came  to  be  there/ 

A.  Yes,  sir.    My  husband  told  me  that  Seymour  had  invited  him  there. 

Q.  Was  that  said  to  you  in  the  room  when  you  were  all  together. 

A.  Yes,  sir. 

Q.  Was  the  subject  of  divorce  the  principal  subject  of  conversation  whilo 
you  remained  there  ? 

A.  I  do  not  recollect  that  it  was. 

Q.  Do  you  recollect  of  Jud^e  Hubbell  findmg  fault  with  his  bdng  invited 
there  by  Mr.  Seymour  ?    A.  No,  sir. 

Q.  Did  you  perceive  any  irritation  on  Judge  HuBbell's  part  towards  Mr.  Sey- 
ZQQux?    A.  I  donot  rccoU/i^ct  that  I  did.     . , 

Q.  If  Judge  Hubbell  had  found  any  fault  with  ^his  being  asked  to  como 
ihere,  would  you  not  be  very  likely  to  reoolbct  i^?. 

•  A,  Well,  I  don't  know  that  I  should.  ..It  haabeen  a  long  time  since,  and  I 
did  not  charge  my  mind  with  it 

Q.  Would  not  the  circumstance  of  his  finding  fault  with  Seymour^  for  bring- 
ing him  there,  be  more  likely  tp  impress  itsdf  upon  your  mind^  than  the 
precise  place  you  first  saw  Seymour,  upon  coining  into  the  house  ?  x 

I  do  not  know  that  it  would. 


Q.  After 


upon  the  s 


jc  that  interview^  had  you  any  conversation  with  Judge  ]Sc(1)beIl|. 
ubject  of  MnJ.  Wyinan's  divorce  ?  i^  A.  Ko,  sir,  t  hj^d  not   f^    \^ 
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Q,  Wlia  WBA  in  tbo  room  when  you  entAred  it  t 

A.  Mrs.  Wyman  and  Jndge  Hubbell  were  the  only  penoba  in  the  room 
when  I  entered  it 

Q.  Did  yon  see  Mn.  Seymour  that  evening. 

A.  I  did  not.    I  pamed  straight  up  to  Mrs.  Wyman's  room.    • 

^  Md  you  know  where  Mrs.  Seymour  was.    A.  I  did  not. 

Q.  Do  you  recollect  whether  the  front  door  of  the  house  was  open  or  shu1| 
when  you  eame  there.    A.  I  do  not  recollect. 

Mr.  Charles  I.  Kavb  was  sworn  and  examined,  to  Article  four.  Specifi- 
cation one,  five  and  six. 

Q.  Mr.  Kane,  where  do  you  reside.    A.  I  reside  in  New  York. 

Q.  Where  did  you  reside  from  1845,  up  to  a  year  or  two  ago. 

A.  In  Milwaukee. 

Q.  When  did  you  leave  Milwaukee.    A.  I  left  in  the  spring  of  1851. 

Q.  Do  you  recollect  a  certain  suit  in  chancery  pending,  at  any  time  in  the 
District  Court  of  Milwaukee  eounty,  in  which  Parsons  dc  Lawrence  were  com- 
plainants^ and  yourself,  Cogswell  and  others  were  defendants.    A.  Yes,  sir. 

Q.  Do  you  recollect  the  suit  in  chancery  of  Calvin  W.  Howe  and  others, 
against  yourself  and  Cogswell.    A.  I  do. 

Q.  The  suit  of  Parsons  &  Lawrence  against  you,  was  a  creditor's  bill  on  a 
judgment  against  Cogswell.    Was  it  not    A.  I  understood  it  so,  sir. 

Q.  The  second  was  a  bill  to  set  up,  and  establish  a  partnership  between 
you  and  Cogswell.    A.  Yes,  sir, 

Q.  I  wish  now  to  ask  you  the  question,  whether,  in  these  suits^  or  either  of 
ihem,  or  in  any  of  the  matters  out  of  which  they  grew,  Judge  Levi  Hubbell 
was  employed  as  your  coursel.    A.  He  was  not  employed  by  me. 

Q,  I  metkui  employed  by  you.  Do  you  know  whether  or  not  he  was  the 
eounsel  of  George  Cogswell,  in  the  Parsons  and  Lawrence  suit.    A.  He  was. 

Q.  In  that  suit,  did  you  make  an  answer.    A.  I  did. 

Q.  Who  drew  tbat  answer.    A.  Levi  Hubbell. 

Q.  How  happened  that    Please  state  the  circumstance. 

A.  When  that  bill  was  filed,  sir,  I  did  not  propose  to  employ  a  lawyer.  I 
eonadered  that  there  were  only  one  or  two  questions  to  settle,  that  is,  whether 
I  had  any  property  in  the  hands  of  Mr.  Cogswell,  or  whether  I  owed  him 
anything.  Mr.  Hubbell  said  that  Mr.  Cogswell  would  have  him  draw  my 
answer. 

Q.  You  may  state  any  act  you  please  in  regard  to  the  filing  and  drawing 
of  that  answer,  and  swearing  to  it  You  say  that  Cogswell  said  he  would 
get  Hubbell  to  draw  it    Did  he  do  so. 

A.  He  did.  I  considered  it  his  suit  altogether,  and  not  mine.;  and  I  did 
not  wish  fc>  employ  counsel  to  defend  it 

Q.  What  did  Cogswell  do  in  regard  to  getting  that  answer  drawn.  Who 
brouglit  it  to  yo^.    A,-  Qogswell  brought  it  to  me. 

Q.  What  did  you  do  with  it,  after  he  brought  irto  you,  r 

A.  I  swore  to  it 

Q.  Was  the.  answer  of  your  father,  brother,  and  Mr.  Church,  all  embcajped 
in  the  same  paper.    A.  Yo^  sir.  '  » 

Q.  After  it  was  sworn  to,  what  did  you  do  with  it  / 

A.  I  think  I  gave  it  to.  Mr. .  CcgsifveU  again,  sin  ,      /    '  i 
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Q.  In  any  of  these  suits,  in  which  Cogswdl  was  a  paHy,  was  JvL^k  Hubbell 
bver  employed  by  you,-  and  did  you  ever  pay  him. 

A.   No,  sir.    I  never  either  employed  him,  or  paid  him. 

Q.  Did  he  ever  call  upon  you  for  pay  fer  service,  in  that  suit  of  Pai^oiia  6c 
Lawrence.    A.  No,  sir. 

Q.  I  understood  you  to  npeak  of  one  suit,  in  which  you  did  employ  Judge 
Hubbell.    What  suit  was  that. 

.  A.  It  was  a  suit  against  Jason  Downer,  in  which  he  swore  ont  an  attaohmeBtl 
i  went  to  thy  counsel  to^  commence  a  libel  suit  i^inst  him.  Tbey  wera  so 
situated  that  they  did  not  want  to  do  it,  and  {I  get  Gen.  BubbeU  to  draw  i&Ml 
papers. 

Q,    In  wh69e  hands  did  that  suit  ultimately  M. 

A.  It  was.  disposed  of  by  J.  E.  Arnold. 

Q..  At  tliat  time  when  this  suit  of  Parsons  and  Lawrence  was  pending,  «nd 
previoutr  and  subsequent  to  that  time,  who  wete  your  regular  eeunsel  f 

A«  At  thitt  time  it  was  Tweedy  <&  Crocker.  When  they  dissolved,  it  waft 
Crocker  &  Holiday,  and  so  I  followed  the  firm  down  to  the  present  time. 

Q:  I  will  ask  you  now  generally,  if  you  are  perfectly  clear  that  in  all  these 
matters  in  which  Cogswell  was  a  party,  Qeju  Hubbell  was  never  6mpk>yed  iff 
you  nor  paid  by  you  f 

A.  I  have  no  recollection  of  ever  employing  Um,  and  no  ^eeelleetkm  of  evet 
Jia/ing  him. 

Q'  Do  you  know  Henry  P,  Hubbell  f    A.  I  do. 

Q,  Is  he  your  partner  f    A.  He  is. 
•    Ct  Where  is  he  mow  ?     A.  He  is  in  New  York. 

.  Q.  Did  you  and  ho  receive  a  joint  telegraphic  despaftck  laftt  week,  or  the 
week  before,  advising  both  of  you  to  come  here  immediately  f    A.  Yes^  sir. 
•  Q.  Why  did'  not  Henry  P.  Hubbell  come. 

A.  Well,  we  could  zrot  both  very  weH  leave  at  once.  Mr.  Hntchinsi  the 
gentleman  who  is  with  us,  was  in  in  the  West  and  had  not  returned  yet  He 
was  to  come  as  soon  as  Hutchins  returned.  We  could  not  veiy  Well  shbt  the 
Store  and  nA  come. 

Q,  After  the  commencement  of  the  suit  of  Calvin  0.  Howe  and  othen  u 
eqtrity,  who  were  your  eounsel. 

A.  Well,  I  had  quite  a  number.  I  had  Mr.  Brewn,  Mr.  Ogden,  Mr.  RylOi, 
Mr.  Arnold iwitness  hesitating.) 

Mr.  Btak.     uo  on,  Mr.  Kane,  and  finish  the  liat 

Witness.'    Mh  Watkins  and  Mr.  Holiday. 

Of  HoUiday.  was  in  company  with  Brown,  was  he  not 

A.  Ye^  sir. 

Q,.  Do  you  recollect  several  appeals  to  the  Supreme  Courf^  on  interloentefy 
oirders,  or  decrees  in  that  suit    A.  Yes,  sir. 

Q.  Do  you  recollect  the  last  which  came  up  here^  and  was  argued 'in  the 
Deoember  term  1851,  and  partially  re-argued  in  June  of  hot  year. 

A«  J  recollect  its  being  decided  here. 

Q.  W^re  you  here  at  Madiaon,  during  the  June  t^rm  ef  1852.    Ai  I  WM. 

Q.  What  counsel  argued  the  appeal  for  you  at  drat  teroL 

A.  James  S.  Brown. 

Q.  Who  aigued  it  at  the  Decemhir  term  preTious. 
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A.   I  think  it  was  Mr.  Brown  and  Mr,  Ryan. 

Q.  Did  Judge  Hubbell  sit  upon  the  bench  at  the  June  term,  when  jou  were 
here.    A.  I  believe  he  did. 

Q.  Do  you  know  whether  or  not  your  oounnel,  Mr.  Ryan,  then  thought 
Judge  Hubbell  was  competent  to  sit  upon  the  bench  in  that  case,  and  whether 
he  urged  that  he  should  do  so. 

A.  Whether  he  urged — who,  sir  ? 

Q.  Urged  the  Judge. 

A.  I  do  not  know  whether  he  urged  the  Judge.  I  know  he  thought  he  could 
and  should  sit. 

Q.  Do  you  know  whether  he  was  extremely  desirous. 

Mr.  Ryak.    I  wish  you  would  ask  the  witness  what  I  said. 

Witness.  I  could  not  tell  the  con rersation;  it  varied  very  much.  They 
were  very  frequent,  and  a  good  many  of  them.  I  got  the  idea  very  distinctly 
from  Mr.  Ryan,  and  Brown  and  Ogaen,  that  there  was  no  objection  to  Judge 
Hubbell  sitting  in  that  case  at  all. 

Q.  Did  you  derive  from  him  any  special  reason  why  Judge  Hubbell  ought 
to  sit,  and  why  he  was  anxious  he  should  sit? 

A.  Ye9,  sir.  It  was  that  I  might  get  the  benefit  of  what  he  said  belonged 
to  me,  inasmuch  as  I  bad  law  on  my  side,  I  should  have  the  benefit  of  it,  and 
should  have  Judge  Hubbell  sit  then,  in  order  to  have  the  benefit  of  it. 

Q.  Well,  that  remark  unexplained,  might  not  be  understood.  I  will  ask 
you  if  there  was  anything  said  of  the  supposed  or  fancied  position  of  another 
Judge,  which  made  it  desirous  that  Judge  Hubbell  should  sit  upon  the  benph 
in  that  ca«e  f     A.  I  understood  it  so,  sir. 

Q.  When  did  Henry  P.  Hubbell  form  his  business  in  connection  with  you? 

A.  In  September  last. 

Q.  Had  Judge  Hubbell  anything  to  do  directly  or  indirecUy  in  regard  to 
that  connection  ?     A.  No,  sir. 

Q.  Has  he  any  interest,  or  did  he  ever  have  in  that  arrangement? 

A.  I  do  not  know  that  he  ever  knew  anything  about  it,  until  I  called  upon 
him  to  consult  with  him  about  it  at  the  request  of  Henry  P.,  and  to  make 
arrangements  satisfactory  to  him  and  his  friends. 

Mr.  Knowltow.  You  have  stated  that  yon  never  employed  Judge  Hubbell 
in  any  case  where  you  and  Cogswell  were  partners  together.  Now,  did  you 
ever  direct  any  person  whatever  to  employ  Judge  Hubbell  for  you  in  any  each 
suit  ? 

A.  I  have  no  knowledge  that  I  ever  did. 

Q.  Did  you  ever  request  any  person  to  pay  Judge  Hubbell  for  any  such 
services  in  any  such  suit  for  you  ?     A.  No,  sir. 

Q.  Were  you  present  in  Court  at  the  June  term,  when  the  case  of  Howe 
against  yon  and  Cogswell  was  on  trial,  or  previous  to  the  December  term  of 
'61? 

A.  I  do  not  think  I  was  in  Court  at  all  until  the  June  term  of  '52. 

Cross  Examination, — Q.  You  say  that  you  did  not  consider  that  yon  had 
any  stake  in  that  suit  after  two  or  three  questions  were  settled  ? 
A.  I  said  so. 

Q.  Did  you  ever  employ  any  body  to  attend  to  that  suit  for  yott  t 

A.    I  do  not  think  I  did. 
47 
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Q.  At  Ibe  time  that  bill  waa  filed,  Cogswell  had  very  recently  made  a  sale 
of  goods  to  you,  had  he  not  f 

Mr.  Arnold.    Wait  a  moment,  Mr.  Ryan. 

Mr.  Ryan.    I  guess  you  won't  have  any  thing  to  object  to. 

Mr.  Arnold.      Well,  go  on.    We  will  see  what  you  are  coming  at 

A.  I  think  it  was  about  a  year  previous. 

Judge  HuBBELL.     It  was  more  than  that  as  the  figures  show. 

Mr.  Rtan.  I  have  got  that  bill  before  me,  and  I  want  to  read  you  a  part  of 
it  to  see  if  you  can  then  say  whether  you  had  any  interest  in  that  suit 

(Mr.  Ryan  read  the  passage  alluded  to.)  In  that  part  of  the  bill  do  you 
consider  that  you  had  no  interest. 

Mr.  Knowlton.  Do  you  maintain  that  that  is  a  proper  question  in  cross 
examination. 

Mr.  Rtan.     I  think  it  is  perfectly  proper, 

Mr.  Knowlton.  We  did  not  interrogate  the  witness  upon  any  thing  of  the 
land. 

Mr.  Rtan.  If  the  Court  please,  the  witness  has  stated  that  he  did  not 
oiaploy  Judge  Hubbell,  or  anybody  else,  in  this  suit  That  he  thought  it  was 
CogswelPs  suit,  and  that  he  had  nothing  to  do  with  it,  with  the  exception  of 
lettling  one  or  two  questions ;  and  that  it  was  Cogswell  who  procured  Judge 
JIubbell  to  draw  Kane^s  answer.  Now,  I  want  to  show  by  a  cross  examination 
of  this  witness,  that  the  suit  was  his,  and  that  he  had  a  deep  stake* in  it 

Mr.  Arvold.  I  did  not  ask  him  in  relation  to  that  That  waa  an  answer 
of  his  own.  He  said  he  had  not  employed  Judge  Ilubbell  in  that  suit,  and 
tlien  went  on  to  give  the  reasons. 

Mr.  Ryan.     You  asked  him  whether  he  employed  Judge  Hubbell. 

Mr.  Knowlton.    That  has  nothing  to  do  with  the  minutias  of  the  bill. 

Mr.  Rtan.  I  think  it  has  a  good  deal  to  do  with  it  I  propose  to  show  by 
cross  examination,  that  ho  knew  it  was  a  suit  in  whicli  he  had  a  deep  stake, 
^nd  as  deep  as  anybody. 

Mr.  Arnold.     For  what  purpose  ? 

Mr.  Rtan.     For  the  ordinary  purpose  of  cross  examination* 

Mr.  Arnoldi.    What  is  that  ordinary  purpose. 

Mr.  Ryan.  To  shew  that  he  did  employ  counsel,  or  to  throw  discredit  upom 
bis  testimony.  I  have  given  the  other  side  great  latitude,  I  have  let  them  put 
me  upon  trial.  * 

Mr.  Knowlton.    We  have  indulged  you  as  much  as  you  have  ut. 
'  Mr.  Rtan.  Yes.    But  you  cross  examined  our  witnesses  on  the  whole  aub- 
jfect,  by  and  large. 

Mr.  Arnold.   Certainly,  and  you  opened  the  door  for  it 

Mr.  Knowlton.  The  respondent  says  he  has  no  objection  to  their  taking 
that  course,  and  we  will  withdraw  the  objection. 

Witness.  I  considered  that  that  debt  was  against  Mr.  Cogswell  and  was  to  be 
OoUected  against  him,  and  the  filing  of  that  bill  was  not  for  the  collection  of 
thut  debt  against  me.  I  understand  that  in  the  filing  of  all  bills  of  that 
kind,  men  set  up  what  they  please.  I  merely  state  that  to  show  you  how  I  un- 
derstood that  bill  As  far  as  my  interest  was  eonoemed,  I  did  not  consider 
that  what  he  set  up  in  that  bill  made  me  holden  for  that  debt  at  all. 

Q.   But  did  you  not  consider  that  you  kad  an  interest  in  the  question. 
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A.  I  did  not  consider  tliat  there  was  mucli  of  mine  in  answering  tliat  bill, 
inasmuch  as  I  had  made  the  purchase,  and  made  the  payment  upon  it. 

Q.  Wei),  then,  had  not  you  a  greater  interest  in  defending  the  purchase. 

A.  I  did  not  consider  it  so. 

Q.  Do  you  mean  to  say  that  you  felt  no  interest  in  such  a  suit  which  was 
brought  to  impeach  a  sale  of  goods  to  you,  to  the  amount  of  a  number  of 
thousand  dollars.     A.  Certainly,  if  it  impeached  that  sale. 

Q.  Welf,  does  it  not 

A.  It  sets  it  up,  but  it  donH  prove  it  by  any  means. 

Q.  Did  you  not  understand  that  this  suit  of  Parsons  and  Lawrence,  against 
joa  and  Oogswell,  was  a  suit  brought  to  impeach  that  sale,  as  beiag  fraudu- 
lent against  Cogswell's  creditors.     A.  I  do  not  think  I  did. 

Q.  Did  you  ever  read  the  billf     A.  Yes,  I  think  I  did. 

Q.  Did  you  read  it  before  your  answer  was  filed  I     A.  I  think  I  did* 

Q.  Did  you  read  that  part  of  it  which  I  read  to  you  ? 

A.  If  I  re^d  the  bill,  I  must  have  read  that  part  Those  bills  look  to  me 
different,  perhaps,  from  what  they  ought  to.  They  look  like  setting  ferth  fraud 
in  various  ways,  that  are  often  stricken  out  by  the  Courts,  and  I  did  not  under- 
stand that  as  being  of  very  great  importance,  so  hr  as  the  breaking  up  of 
that  sale  was  concerned. 

Q.  Bat  Hewe  and  others  sought  to  break  up  the  sale. 

A.  They  sought  to  make  out  a  parlnerahip. 

Q,  Yes,  but  they  sought  to  break  up  that  sale,  as  void  against  creditors.— 
Did  you  leave  that  to  Cogswell,  to  employ  counsel  for  you  ? 

A.  No,  sir.  That  suit  I  understood  to  be  altogether  diHerent;  that  was  an 
attempt  to  make  me  pay  Cogswell's  debts. 

Q.  Did  they  not  also  seek  to  impeach  that  sale? 
-   A.  I  should  presume  they  diil. 

Q.  Well  now,  at  the  Supreme  Court,  in  1850,  they  deccided  that  that  bill 
was  good  only  as  a  creditors'  bill,  but  not  good  to  make  you  liable  as  a  partner. 

A.  I  think  so,  sir. 

Q.  Well  then,  did  you  cease  to  empk)y  counsel  in  the  matter  on  that  ac^ 
count 

Judge  HuBBBLL.    Is  that  the  decision  ? 

Mr.  Rtak.  That  is  what  I  understood  it  to  be.  I  recollect  what  the 
Supreme  Court  decided,  because  I  have  read  it  with  a  ^reat  deal  of  edification, 
a  great  many  times.  They  found  it  hard  work,  but  they  finally  did  tnstain  it 
as  a  creditor's  bill,  and  all  that  part  that  set  up  a  partnership,  they  regarded  as 
starpluaage. 

Q,  You  still  continued  to  defend  that  suit  when  it  became  a  creditor's  bill. 
How  did  it  strike  you  differently — the  mere  bill  of  Parsons  and  Lawrence, 
and  the  Howe  bill,  after  the  Supreme  Court  had  decided  it  good,  only  as  m 
creditor's  bill.    How  did  yeu  regard  your  interest  as  affected  by  those  two 

t>ill8. 

A.  Well,  I  went  to  Mr.  Tweedy,  and  talked  to  him  about  this  bill,  and  tol  1 
bim  how  I  had  made  the  purcluue.  He  told  me  the  Parsons  and  LawraBce 
bill  would  not  amount  to  anything. 

Q.  Did  he  tell  you  not  to  defend  it . 

A.  'So,  tin.    He  told  mfil  would  have  to  put  in  an  answer,  . 
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Q.  Did  he  tell  jou  what  part  of  the  bill  jou  would  have  to  answer. 

A.  I  don't  recollect 

Q.  Did  he  tell  you  that  the  sale  was  impeached  in  that  bill^  and  that  it 
would  be  necessary  for  you  to  defend  the  sale  against  the  bill. 

A*  I  don't  recollect  whether  he  did  or  not 

Q.  Did  you  and  Cogswell  ever  consult  Judge  Hubbell,  on  the  subject  of 
that  sale. 

Mr.  Arnold.    That  is  not  cross  examination ;  but  you  may  ask  the  queation. 

A.  Not  to  my  recollection, 

Q.  Can  you  state  positively,  one  way  or  the  other!     A.  I  cannot. 

Q.  Are  you  able  to  state  that  you  did  not  consult  Judge  Hubbell,  on  the  sub- 
ject of  that  sale,  about  that  time  f     A.  I  have  no  recollection  that  we  did. 

Q.  Did  you  consult  him  about  the  time  the  attachments  were  about  to  be 
issued,  or  shortly  after.? 

A.  t  might  have  done  so.  I  went  to  Judge  Hubbeirs  office,  afler  the  sale 
was  made.  I  cannot  tell  how  long  after,  probably  during  the  time  of  answer- 
ing this  bill  I  do  not  know  but  I  went  there  right  away  after  this  bill  was 
answered,  and  I  think  also  before. 

Q.  Did  you  and  Cogswell  ever  consult  Judge  Hubb^ll,  on  the  subject  of  that 
sale  from  Cogswell  to  you  ?     A.     We  might  have  done  so. 

Judge  HuBBSLL.  I  wish  you  would  recollect,  before  you  say  yoit  migbt 
have  done  so. 

A.  Well,  I  do  not  recollect  that  he  did. 

Q.  You  say  you  went  back  and  forth,  to  Judge  Hubbell.  What  did  you  g^a 
about  ? 

A.  Well,  sir,  I  recollect  that  I  went  to  Tweedy,  and  asked  him  what  course  I 
should  pursue,  in  case  a  constable  came  with  an  attachment  He  to|d  me  to 
pitch  him  out  at  the  back  door,  if  I  could  not  throw  him  out  at  the  front. — 
Cogswell  said  he  thought  that  rather  strong  ground,  and  wished  me  to  go  with 
him  to  Judge  HubbelT.  The  Judge  pretty  much  concurred  in  that  opinion.  I 
merely  went  there  on  account  of  being  asked  by  Mr.  Cogswell  to  do  so. 

Q.  That  accounts  for  one  occasion.  Kow,  what  were  the  other,  occasions 
about? 

A.  Well,  sir,  it  was  Mr.  Cogswell's  business  that  I  went  upon. 

Q.  What  was  that  business!-    A.  I  cannot  tell. 

Q.  Was  it  about  that  sale  f     A.  I  do  not  know;. 

Q.  Had  Cogswell  any  other  business  t 

(Here  the  speaker^s  hammer  intervened.) 

Mr.  Ryak.  The  question  is  asked.  The  witness  can  answer  it  to-mo!rrow 
nkomiqg,  I  suppose. 

Adjourned  until  the  next  morning, 

TWENTIETH  DAY. 

Wju)KBSDAT,  June  29^ 

HORNIKQ  SSSSXOir. 

Mr.  Eavb  resumed  the  stand.  ., 

Q.  At  the  time  of  the  adjournment  last  evenii^,  I  s^Aei.  von  the  questiM 
sttbstantially,  ^  How  it  was  that  after  the  Supreme  Coiirt  decided  that  the  liiU 
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of  Howe  and  others  agala^t  yourself  and  Cogswell,  was  a  mere  creditor's  bill  to 
impeach  that  sale,  jou  felt  so  much  more  interest  in  it  than  jou  did  in  the  Par- 
sons A  Lawrence  bill,  which  was  also  a  creditor's  bill  to  impeach  that  sale  ? 

A.  Well,  sir,  at  the  time  of  the  filing  of  the  Parsons  ^  Lawrence  bill,  Mr. 
Cogswell  toolc  upon  himself  the  responsibility  of  employing  counsel  to  take 
care  of  it  as  much  as  mine,  and  eren  more,  and  inasmuch  as  he  had  employed 
eminent  counsel,  in  taking  care  of  his  interest,  he  took  care  of  mine;  but  in  the 
Howe  bill  I  considered  the  fact  that  I  had  not  only  to  defend  against  the  parties 
filed  in  the  bill,  but  also  against  Mr.  Cogswell. 

Q.  Did  you  ever  at  any  time,  youreelf,  personally,  retain  any  body  to  defend 
your  interests  in  the  Parsons  Sl  Lawrence  suit,  to  appear  for  you  in  that  suit? 

A.  I  nerer  did — not  that  I  recollect  of. 

Q.  At  what  period  of  the  suit  was  it  that  Cogswell  did  retain  Judge  Hubbell 
for  you  ? 

A.  I  cooM  not  tell  what  time  he  was  retained.  He  said  he  would  get  Hub- 
bell  to  draw  the  answer,  and  did  so  and  brought  it  to  me. 

Q.  Was  that  the  first  that  occurred  of  employing  Judge  Hubbell  to  defend 
JOU  in  that  suit,  or  was  thera  anything  previous  to  that  f 

A.  I  think  that  was  the  first  proceeding  in  which  he  had  any  thing  to  do 
with  H. 

Q.  Previous  to  the  time  that  answer  was  drawn,  had  you  any  intercourM 
"with  Judge  Hubbell  on  the  subject  of  the  Parsons  &  Lawrence  suit  9 

A.  I  could  not  say  whether  I  had  or  not  It  is  some  time  since,  and  it  is  a 
matter  that  is  pretty  hard  to  )*eooUect. 

Q.  Do  you  recollect  at  any  time  before  or  after  the  answer  was  drawn,  of 
conversing  with  Judge  Hubbell  on  the  subject  of  the  Parson  &  Lawrenee  suit, 
againsi  yourself,  Cogswell,  and  others — in  other  words,  had  you  any  convena- 
tion  with  him  in  regard  to  that  suit  at  all  .^ 

A.  I  did  in  regard  to  the  answer  after  it  was  drawn. 

Q.  Was  it  befote  or  after  the  answer  was  filed  or  sworn  to  ? 

A.  I  should  think  it  was  about  the  time  it  was  sworn  to. 

Q.  Will  you  state  to  the  Court  the  substance  of  what  thatinteiTiew  between 
you  and  Judge  Hubbell  was/ 

A.  He  walked  up  the  street  past  our  store,  stopped  at  the  door,  and  said 
lie  had  drawn  an  answer  by  the  direction  of  Mr.  Cogswell,  and  wanted  to  kaow 
of  me  if  it  was  all  right.    I  told  him  it  was. 

Q.  Did  he  show  you  the  answer  at  the  time ! 

A.  No,  sir.  I  had  had  it  from  Cogswell  ? 

Q.  Did  anything  further  pass  f     A.  Kot  at  that  time,  I  believe. 

Q.  Do  you  recollect  any  further  intercourse  with  him  afterwards  on  that 
subject  ?     A.  I  do  not  now. 

Q.  Do  you  recollect  the  fact,  whether  or  not  you  ever  did  converse  with  him 
on  the  subject  of  that  suit?     A.  I  think  I  did,  sir. 

Q.  Did  you  not  occasionally  converse  with  him  about  the  suit  from  time  to 
time,  up  to  the  time  that  he  was  elected  Judge? 

A.  All  the  conversations  I  had  with  him  about  the  suit  were  previous  to  his 
being  Judge — ^for  after  that,  it  stood  pretty  much  in  the  shape  it  is  in  now;  at 
any  rata,  it  was  lost  sight  of  by  me.    It  was  sent  away  from  that  county. 

Q.  Do  you  remember  anything  of  the  nature  or  subject  of  your  intercourse 
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viUi  him  from  time  to  time  with  regard  to  that  suit — what  it  was  about,  and 
what  it  related  to  ? 

A.  I  could  Bot  state,  Mr.  Hyan,  for  it  was  some  time  ago,  and  it  is  a  matter 
that  I  did  net  impress  upon  my  mind  at  all.  When  I  talked  with  him  about 
it,  it  was  as  I  would  talk  with  any  other  lawyer  about,  and  when  you  come  dowa 
to  the  particularities  of  what  occurred,  or  What  was  said,  I  do  not  recollect. 

Q.  If  while  the  suit  of  Parsons  ^  Lawrence  was  being  actively  prosecuted 
by  the  complainants,  as  it  was  for  a  time,  Judge  Hubbell  had  declined  to  act  oa 
your  beha'f,  and  Cogswell  would  not,  would  you  hare  employed  other  counsel 
to  attend  to  your  interest  in  that  suit  ?     A.  Yes,  sir. 

Q.  When  the  second  order  was  made  by  Judge  Larrabee,  restoring  the  suit 
as  to  you,  you  were  in  New  York,  were  you  pot  f     A.  Yes,  sir. 

Q.  You  were  in  New  York  when  that  appeal  was  taken,  also,  were  you  not  ? 

A.  Ya<«,  sir. 

Q.  When  it  was  argued  at  the  September  term,  1851,  you  were  still  absent 
in  New  York  ?     A.  Yes,  sir. 

Q.  After  that  order  was  made,  restoring  the  cause  as  to  you,  the  second  time^ 
was  it  not  the  first  time  you  returned  to  Wisconsin,  just  before  the  June  term  of 
the  Supreme  Court  ?     A.  Yes,  sir. 

Q.  From  the  time  that  that  second  order,  restoring  the  cause  as  to  you,  ia 
Washingtou  county  was  made,  up  to  the  May  term,  1852,  have  you  and  I  met 
anywhere  ?     A.  We  have  no^  sir. 

Q.  When  you  came  to  Milwaukee  in  May,  1852,  did  you  not  know  by  in- 
formation, that  at  the  December  term,  1851,  Judge  Hubbell  had  sat  upon  the 
appeal  from  that  second  order,  restoring  the  cause  in  the  Supreme  Court .^ 

A.  I  think  I  did)  sir. 

Q.  That  appeal  was  still  pending,  was  it  not,  in  the  Supreme  Court,  at  that 
time,  to  be  re  argued  and  decided  at  the  June  tenn,  1852  ? 

A.  That  is  the  way  I  understood  it. 

Q.  You  came  out  to  attend  to  it  yourself,  did  you  not  f     A.  Yes,  sir. 

Q.  Did  I  ever  propose  to  you,  Mr.  Kane^  to  ai^e  that  appeal,  at  that  June 
term,  1852;  was  it  not  understood  that  I  was  not  coming  here  at  all,  at  that 
terni  of  the  Supreme  Court  ?    A.  I  think  that  was  so. 

Q.  If  at  the  time  you  and  I  first  met,  after  that  appeal  had  been  taken,  and 
the  order  which  was  appealed  from,  had  been  made,  Judge  Hubbell  had  already 
sat  upon  that  appeal,  and  I  was  jiot  coming  to  attend  to  the  appeal  any  farther, 
how  could  it  happen  that  I  should  state  to  you  that  I  was  anxious  that  Judge 
Hubbell  should  sit  upon  it  and  that  1  thought  he  ought  to  sit  ? 

A.  It  was  at  a  previous  conversation—previous  to  the  fall' before  it  was 
argued. 

Q.  Then  am  I  to  understand  you  as  saying,  that  when  you  came  on,  you 
and  I  had  any  conversation  whatever,  as  to  Judge  Hubbell  sitting  in  that  caae^ 
and  was  it  not  an  understood  fact  that  he  had  sat,  and  that  he  would  sit  ? 

A.  I  do  not  recollect  whether  there  was  any  discussion  then  or  not;  but  there 
was  some  talk  about  his  having  sat  in  some  previous  appeal, 

Q.  Where  was  that  previous  conversation  \ 

A.  Well,  I  think  at  one  time — there  was  a  number  of  them — ^at  one  time  it 
was  in  your  office,  in  the  presence  of  Mr.  Brown. 
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Q.  Will  you  state  what  I  said  in  r^ard  to  tbe  propriety  of  Judge  HubbelTi 
sitting/ 

A.  Well,  from  my  reeollection,  Mr.  Ryan,  I  bad  been  talking  with  Mr. 
Brown  and  yourself,  in  regard  to  Judge  HubbelFs  not  sitting  at  previous  ap* 
peals,  and  I  bad  said  ^bat  there  was  no  reason  for  it  as  I  could  see  from  tbe 
advice  I  got  from  ray  counsel,  and  the  remark  I  got  from  you,  as  I  understood 
it-*-whether  by  assent  or  otherwise — and  from  Mr.  Ogden  also,  was  that  there: 
-was  DO  objection  to  his  sitting  in  those  appeals  at  all,  and  that  be  should  sit  by 
right. 

Q.  Was  there  any  reason  assigned  for  it  ? 

A.  The  reason  assigned,  I  think,  in  the  first  instance,  in  the  matter  of  bis 
sitting  upon  the  first  appeal,  when  he  did  not  sit,  was,  that  it  was  a  matter,  that 
if  be  had  been  counsel  in  the  case,  it  made  no  difference  with  it,  from  the  fact^ 
that  it  was  upon  the  practice  of  the  Court  on  an  interlocutory  order,  that  did 
not  affect  the  merits  of  the  case.  I  had  a  good  many  conversations  with  all  mj 
counsel,  with  reference  to  his  sitting,  at  various  times. 

Q.  Was  it  not  between  you  and  your  counsel,  in  these  conversations,  that 
jou  speak  of^  a  matter  of  doubt,  both  on  your  part  and  on  their  part,  as  t^ 
-whether  it  was  for  your  interest,  that  Judge  Hubbell  should  sit  ? 

A.  Yes,  sir,  from  the  fact  that  he  had  been  Mr.  CogswelPs  counsel,  and  I  did 
not  know  but  that  he  might  be  prejudiced  in  his  favor. 

Q.  Did  ^ou  consider  that  at  the  time  the  bill  of  Howe,  and  others,  was  filed 
against  you,  and  all  through  that  litigation — did  you  understand  that  the  Par*. 
80DS  <&  Lawrence  suit  was  at  an  end.    I  will  ask  you  first,  however,  if  you  know 
of  any  step  having  been  taken  in  it  afler  it  was  removed  to  Walworth  County! 
A.  I  do  not.    I  lost  sight  of  it. 

Q.  Now  my  former  question — ^bad  you  supposed  that  suit  was  at  an  end  I 
A.  I  think  I  did,  sir. 

Q.  When  you  retained  roe  in  the  suit  of  Howe  and  others,  was  it  not  tba 
first  time  you  ever  retained  me,  or  that  I  ever  acted  for  you,  in  any  professional 
manner,  whatever !    A.  Yes,  sir. 

Q.  Did  you  state  to  me,  or  did  I  know  anything  about  tbe  Parsons  &  Law- 
rence suit  at  that  time  ? 

A.  I  do  not  recollect  that  I  stated  to  you  anything  about  it 
Q.  Do  you  recollect  of  ever  speaking  to  me,  of  the  Parsons  &  Lawrence  suit! 
A.  Ye>  sir,    I  recollect  one  time,  particularly,  when  you  were  drawing  my 
answer  in  the  Howe  suit. 

Q.  How  did  the  Parsons  suit  come  to  be  spoken  of  then,  when  it  was  at  an 
end — was  it  my  desire  to  know  the  answer  in  that  suit? 
A.  I  think  it  was,  sir.    I  showed  you  a  copy  of  it 

Q.  Was  not  that  after  George  Cegswell  had  been  examined  before  Jadgt 
Larrabee,  in  Port  Washington,  upon  ibe  subject  of  the  Howe  and  Kane  suit^ 
and  bad  made  a  declaration,  or  disclosure  there,  on  the  subject,  to  Judge  Lar- 
rabee?    A.  1  do  not  recollect. 

Q.  Well,  I  will  try   to  refresh  your  recollection? 

A.  It  is  very  hard  to  come  at  that,  from  this  fact,  so  far  as  I  recollect,  I 
have  no  recollection  of  any  particular  conversation  with  you,  with  reference  to 
the  Parsons  <k  Lawrence  bill,  previous  to  the  time  of  drawing  the  answer  in  the 
Howe  case.    After  that  the  records  will  show,  better  than  my  remembrance. 
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Q,  Do  yoa  reoollect  tliat  the  time  I  made  the  draft  of  jour  answer  to  tbe 
Howe  suit,  I  wished  to  know,  or  wished  to  see  what  your  answer  had  been  in 
the  Parsons  <fe  Lawrence  suit?     A.  Yes,  sir. 

Q.  Did  you  not  tell  me  that  you  had,  yourself,  a  copy  of  that  answer,  and 
would  bring  it  over  to  me  ?     A.  I  think  so. 

Q.  Was  not  that  a  copy  of  the  stating  part  of  your  answer,  and  not  includifig 
the  oath  and  formal  part  ? 

A.  I  do  not  recollect  whose  hand- writing  It  was  in,  but  I  do  not  think  there 
was  any  affidavit  attached  to  it,  nor  any  name. 

Q.  Did  I  know  at  that  time,  or  at  any  time  to  your  knowledge,  who  drew 
that  answer,  or  was  it  a  question  between  us  at  all,  who  drew  it,  or  who  repre- 
sented you  in  the  suit ! 

A.  I  do  not  recollect.  It  might  have  been  and  might  not  I  have  no  recol- 
lection that  I  told  you  who  it  was,  nor  that  I  did  not  tell  you. 

Q.  When  the  sale  was  made  to  you  by  George  Cogswell,  was  there  a  bill  of 
lale  made!     A.  There  was? 

Q.  Do  you  know  who  drafted  chat  bill  of  sak  ? 

A.  It  was  inmy  own  hand-writing.  I  think  I  drew  it  myself  and  not  from 
any  form.  I  am  not  positive  about  it,  but  I  think  I  did.  I  always  had  an 
idea  that  I  could  draw  a  pretty  strong  bill  of  sale. 

Q.  Were  you  as  good  a  lawyer  then  as  you  are  now  ? 

A.  No,  I  do  not  think  I  was.  I  do  not  think  I  had  paid  as  much  for  my 
knowledge  as  I  have  since. 

Q.  Have  you  that  bill  of  sale  with  you  ? 

A.  I  have  not    I  am  quite  sure  it  is  in  my  own  hand  frriting. 

Q.  Was  any  body  consulted  as  to  the  form  or  sufficiency  of  that  bill  of  sale  t 

A.  Not  that  I  know  of. 

Q.  Was  there  by  Cogswell,  to  your  knowledge  ? 

A.  Not  that  I  know  of.  It  might  have  been,  but  it  is  a  matter  that  I  do 
not  now  recollect  of. 

Q.  You  spoke  last  evening  about  a  libel  suit,  which  you  had  instituted  against 
Jason  Downer — will  you  state  out  of  what  that  suit  grew  ? 

A.  My  remembrance  now  is,  that  it  was  upon  the  swearing  out  of  an  at- 
tachment against  me  by  Downer. 

Q.  What  did  the  attachment  suit  grow  out  of/ 

A«  I  will  tell  you  what  it  grew  out  of.  It  was  for  the  collection  of  a  debt 
against  Cogswell. 

Q.  Exactly.  You  thought  that  was  going  too  far,  and  commenced  an  action 
of  libel?     A.  Yes  sir. 

Q.  If  I  understood  you  rightly,  you  went  to  Tweedy  &  Crocker,  and  they 
did  not  like  to  do  it,  and  you  then  went  to  Judge  Hubbell,  and  he  did  it? 

A.  Yes,  sir. 

Q.  At  what  time  was  that  suit  commenced — ^it  was  after  the  sale  by  Cogs- 
well, was  it  not? 

A.  I  do  not  know.  I  should  think  it  was  the  same  summer.  I  could  not 
remember  whether  it  was  three  weeks  or  three  months  before  or  after. 

Q.  Ypu  stated  that  you  had]  consulted  John  H.  Tweedy,  who  was  one  of 
your  standing  counsel,  on  the  subject  of  this  bill  of  Parsons  &  Lawrence? 

A.  Yes,  sir. 
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Q.  Do  you  recollect  that  you  showed  him  the  bill,  or  a  copy  of  it! 

A.  I  do  not  recollect  whether  I  did  or  not. 

Q.  Did  you  ever  procure  from  the  clerk's  office,  yourself,  any  copy  of  that 
biU? 

A,  I  do  not  recollect  that  I  did,  or  whether  I  did  or  not. 

Q.  After  the  sale  which  Cogswell  made  to  you,  Cogswell  remained  in  your 
store,  assisting  you,  did  he  not/ 

A.  Well,  he  was  in  and  out  there. 

Q,  He  did  his  own  business  there,  did  he  not,  and  that  was  his  head  quarters. 

A,  Yes,  sir. 

Q.  How  long  did  he  remain  in  that  way  with  you  ? 

Mr.  Arnold.    I  object  to  that  questiou. 

Mr.  Ryan.  Mr.  President,  I  will  state  very  briefly,  the  purpose  of  putting 
the  question ;  and  that  is  to  show  the  relations  between  this  witness,  and  the 
witness  Cogswell,  during  the  time  it  is  alleged  that  Judge  Hubbell,  acted  for 
this  witness,  upon  the  retainer  of  the  other  witness,  to  show  the  relation  at  that 
time,  between  the  two  witnesses,  and  to  show  simply,  that  they  were  there 
together  at  that  time,  in  the  store. 

Mr.  Abn'Old.  I  object  to  that  question,  Mr.  President,  as  I  should  have 
objected  to  one  or  two  preceeding  ones,  if  the  answer  had  not  been  given  before 
I  had  time  to  object. 

The  first  question  was,  whether  after  the  sale,  Cogswell  did  remain  with  the 
witness.  I  took  occasion  last  evening,  as  the  Court  will  recollect,  when  the 
counsel  on  the  other  side,  departed  from  what  I  deemed  to  be  legitimate  cross 
examination,  and  I  should  have  insisted  upon  that  objection  except  at  the  in- 
gtance  of  the  respondent  himself,  when  I  withdrew  it,  and  I  think,  that  the 
cross  examination,  since  that  time — or  rather  the  examination  conducted  by 
Mr.  Ryan — has  been  out  of  order,  and  has  not  been  legitimate  cross  examina- 
tion. The  Court  will  bear  in  mind,  in  order  to  appreciate  this  objec  ion,  that  ia 
the  direct  examination  of  the  witness,  I  only  propounded  to  him  certain  ques- 
tions of  fact — indeed  they  might  all  be  reduced  to  two.  The  first  was,  whether* 
in  any  of  the  matters  growing  out  of,  or  involved  in  the  Parsons  &  Lawrence 
suit,  the  respondent  was  employed  by  him,  as  his  counsel ;  whether  Or  not,  in 
fact,  he  was  not  the  counsel  of  Cogswell  alone;  to  which  he  answered  in  the 
affirmative,  saying,  that  that  was  the  fact,  and  that  it  was  by  the  procurement 
of  Cogswell,  that  the  respondent  drew  the  answer  of  Kane  and  others,  in 
that  suit.  I  then  questioned  him  as  to  the  fact  of  Mr.  Ryan  being  his  counsel, 
in  the  appeals  to  the  Supreme  Court,  and  to  the  fact,  that  he  was  desirous 
that  Judore  HubUell  should  sit  as  Judge  upon  the  hearing  of  those  appeals. 
I  punned  that  examination  cautiously  and  gradually,  for  the  purpose  of  saving 
time  as  far  as  possible,  by  precluding  a  long  cross  examination  of  this  witness, 
in  regard  to  matters  which  I  thought  were  extraneous,  I  had  reason  to  antici- 
pate— as  a  lawyer,  it  is  natural  I  should,  after  the  examination  of  Mr.  Cogswell, 
the  other  day,  which  occupie  1  so  much  time — that  the  counsel  upon  the  other 
side  might  seek  to  go  into  all  those  mattere,  connected  with  the  sale,  its  fraudu- 
lent or  bona  fide  character,  and  all  that,  with  this  witness.  Believing  it  irrela- 
vant,  I  resolved  not  to  open  the  door  for  it;  in  other  words,  I  determined,  if 
they  got  it  at  all,  they  should  get  it  by  making  him  their  own  witness.  We 
did  not  wish  to  take  up  the  time  of  the  Court,  by  ourselves  opening  the  way 
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for  going  into  that  irrelavant  inTestigation.  Now,  by  all  the  rules  of  croaa 
exainiaatioD,  the  counsel  upon  the  other  side  is  limited  to  those  matters,  about 
Tvhich  the  witness  was  inquired  of,  on  his  direct  examination,  and  I  say,  that 
this  question,  as  well  as  many  others,  put  to  the  witness,  by  the  counsel,  is  in- 
Appropriate  in  cross  examination ;  because  I  inquired  nothing  about  their  good 
faith,  in  relation  to  that  sale,  nothing  about  any  intimate  relations  between  him 
and  Cogswell,  nothing  about  how  long  Cogswell  remained  with  him,  nor  what 
compensation  he  receired ;  but  confined  my  examination  simply  to  the  fact  of^ 
whether  Judge  Hubbdl,  in  that  bill  of  Parsons  &  Lawrence,  waF,  or  was  not 
alio  his  attorney.  That  is  the  question,  that  is  vital  to  the  charge,  which  is 
pending  before  the  Court,  a  charge  of  having  been  counsel  in  thesa  subject 
matters  which  did  involve  matters  similar  in  that  suit;  hence  it  was  palpably 
ipiportant  to  show  by  this  witness,  that  the  respondent  was  not  counsel  for  Kane, 
and  that  he  only  drew  the  answer  at  the  instance  of  Cogswell,  and  by  CogswelFa 
procurement.  I  make  this  objection,  with  a  view  to  save  time  for  ourselves^ 
because  we  deem  it  inappropriate  to  legitimate  cross  examination.  If  the  other 
side  think  he  is  a  competent  witness,  they  can  put  him  upon  the  stand,  then 
his  testimony  can  be  drawn  out  by  a  direct  examination. 

Mr.  Ryak.  Mr.  President,  I  read  long  ago  in  a  book  of  great  authority, 
that  it  made  a  material  difference  whether  your  bull  gored  my  ox,  or  my 
bull  gored  your  ox.  Let  us  see — we  called  the  other  day,  George  Cogswell. 
We  asked  him  questions  and  he  gave  answers,  tending  to  prove  that  Judge 
Hubbell  had  been  of  counsel  for  both  Kane  and  Cogswell,  in  the  suit  of  Par-  . 
sons  &  Lawrence  against  themselves  and  others.  That  is  the  substance  of  the 
examination,  tending  to  prove  that  Judge  Hubbell  was  their  counsel  in  the 
transac.ion  of  the  sale,  and  that  Judge  Hubbell  was  Kane's  counsel  in  the 
Pai-aons  suit.  That  was  the  purport  of  our  examination.  Now,  they  call  Mr. 
Kane  to  show  that  Judge  Hubbell  was  not  his  counsel  in  that  suit. 

This  is  not  the  time  to  give  the  views  of  the  Managers  as  to  the  effect  of 
r.. Kane's  testimony,  and  1  shall  not  say  a  word  about  it.  Now  let  us  com- 
pare the  two  courses  pursued  on  the  cross  examination  of  these  witnesses. 
I  have  before  me  the  printed  report  of  the  direct  and  cross  examination  of  Geo. 
Cogswell.  The  first  question,  after  identifying  Mr.  Cogswell  as  the  man  who 
made  the  records,  is  as  follows.  (Here  Mr.  Ryan  read  briefly  from  Mr.  Cogs- 
well's testimony,  as  published  in  another  portion  of  our  report.)  That  covers 
the  substantial  grounds  of  the  examination  by  us,  and  covers  the  heads  of  mine. 
Now,  Mr.  Kane  is  called  to  prove  directly  the  reverse.  Well,  let  us  see  what 
the  cross  examination  of  Mr.  Cogswell  was.  The  first  he  is  asked  is,  when  he 
came  into  Milwaukee,  &c,  (Mr.  Ryan  read  several  questions  from  the  cross 
examination,  alluded  to.)  Now,  sir,  the  Court  will  recollect  generally,  that 
Cogswell  was  cross  examined  in  regard  to  all  the  dealings  between  him  and 
Kane.  It  was  not  we  who  sought  that  information,  except  so  far  as  it  bore 
directly  upon  Judge  Hubbeirs  being  counsel  for  Kane.  I  supposed  then,  and 
I  suppose  now,  that  it  was  a  legitimate  subject  of  cross  examination.  Now  we 
do  not  desire  here,  to  assume,  nor  to  introduce  collateral  issues.  I  think  that 
desire  has  not  been  manifested  upon  our  part;  but  we  think  it  perfectly  legiti- 
mate to  pursue  this  cross  examination  in  the  manner  we  have,  and  especially 
to  put  to  the  witness,  this  question.  We  do  not  propose  to  go  with  this  wit- 
nesS)  into  the  whole  history  of  this  transaction  between  Cogswell  and  Kane,  but 
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we  think  it  perfectly  legititnate  to  ask  him  every  question  which  tends  to  ex- 
plain the  teetimony  he  has  given  upon  the  direct  examination,  and  to  show  the 
reasonableness  and  probability  of  that  testimony.  Now,  this  witness,  among 
other  things,  has  stated  that  Judge  Hubbell  drew  his  answer  and  acted  upon 
the  retainer,  not  of  the  witness,  but  j>f  Cogswell.  He  stated  also,  that  if  Judge 
Hubbell  had  declined  to  act,  or  refused  to  act  ui>on  that  retainer,  and  Cogswell 
had  retailed  nobody  else,  he,  Kane,  would  have  retained  somebody  else  in 
that  suit  JNow,  for  the  purpose  of  explaining  that  whole  matter  set  forth 
even  upon  the  testimony  of  the '  witness  himself,  that  Judge  Hubl>ell  was 
acting  in  his  behalf,  in  that  matter;  tending  to  show  the  whole  statin  of  the 
cause,  I  propose  to  show  by  this  witness^  that  during  the  whole  time  that  active 
proceedings  were  taken  in  the  Parsons  <&  Lawrence  suit,  against  Cogswell  and 
Kane,  they  were  doing  business  in  the  same  store  and  had  some  connection 
together.  That  will  put  a  very  different  construction  upon  it,  tlian  it  would 
have  if  Kane  and  Coo^swell  had  been  henceforth  utter  strangers.  It  would 
have  been  a  very  different  thing,  if  they  still  kept  up  intimate  personal  rela- 
tions; Cogswell  doing  his  business  there,  and  more  or  less  assisting  the  witness 
in  his  busmess,  than  it  would  have  been  if  Cogwell  had  gone  ofif  and  the 
whole  matter  had  ceased.  It  seems  to  me  the  testimony  is  very  apparently 
pertinent  and  legitimate  for  cross  examination,  as  both  explaining,  and  as  show- 
ing the  reasonableaesa  or  unreasonableness,  probability  or  improbability  of  the 
witness'  testimony. 

Mr.  Arnold.  Mr.  President;  a  single  word  in  reply.  The  quwtion  now 
before  the  Court,  is  one  entirely  of  legal  practice.  The  position  assumed  by 
the  counsel  upon  the  other  side,  is,  tbat  the  position  of  this  witness,  so  far  as  the 
right  of  cross  examination  is  concerned,  is  parallel  with  the  position  of  George 
Cogswell,  when  he  was  a  witness  upon  the  stand.  I  differ  from  the  counsel — 
totally  differ  from  him.  The  rule,  as  I  stated  before,  is,  that  in  cross  examina- 
tion, the  counsel  is  limited  to  those  matters  about  which  the  witness  is  ques- 
tioned on  the  direct  examination..  I  have  stated  the  substance  of  the  direct 
questions  propounded  by  me  to  this  witness,  and  I  put  those  questions  briefly 
and  carefully,  expressly  to  cut  off  any  irrelavant  cross  examinations,  and  for  the 
further  purpose,  that  if  the  subject  matter  of  the  witness'  testimony,  should  be 
deemed  important  by  the  managers,  that  they,  themselves  should  offer  it,  and 
make  him  their  own  witness.  Now,  let  us  see  whetlier  the  cross  examination 
of  Cogswell  was  not  pertinent  and  immediately  pertaining  to  that  pursued 
when  they  examined  him  upon  ^the  stand.  I  beg  the  attention  of  the  court 
while  I  read  two  or  three,  only,  of  the  questions  on  the  direct  examination  of 
Cogswell.  The  second  question  opened  the  whole  subject  upon  which  I 
cross  exam'n)d  Cogswell.  (Mr.  Arnoll  here  read  the  questions  alluded  to, 
from  our  report,)  and  so  on  for  a  dozen  question^  going  directly  into  the  matter 
of  that  sale  of  goods,  the  employment  of  counsel,  in  regard  to  the  bill  of 
sale,  the  **  adviMahility "  of  the  sale  itself,  the  surrounding  c'rcumstances  of 
the  attachment,  tSrc  Here  the  direct  examination  of  Cogswell  opened  the 
whole  scale  of  cross  examination  in  full,  to  which  he  was  subjected.  Hence 
yon  see,  and  the  court  must  pereive  at  once,  the  difference  between  the  position 
of  Cogswell  on  the  direct  examination,  and  the  position  of  the  present  witness 
on  his  direct  examination.  Now,  I  do  not  dispute  the  fact,  that  the  learned 
counsel  is  entitled^to  go  into  any  examination  of  this  witness^  which  goes  to 
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controvert  the  facts  sworn  to  by  him-^tbat  in  (be  Parsons  k  Lawrence  case, 
Jadge  Hubbell  was  not  employed  by  liim,  as  his  counsel ;  I  do  not  dispnta 
that  at  all.  That  is  the  point,  and  the  only  point  we  sought  to  establish  by  him 
in  this  matter,  t&  material.  Now  they  propose  to  go  into  this  cross  examina- 
tion, for  the  purpose  of  showing  the  imprbbabiHty  of  his  story,  by  showing 
that  he  ought  to  have  employed  counsel— that  he  was  interested,  and  being 
interested,  ought  to  have  employed  co.insel.  Let  me  answer  the  counsel,  that 
he  has  already  asked  the  question  and  got  the  answer — that  is,  if  Cogswell  had 
not  employed  Gen.  Hubbell,  whether  he,  Kane,  would  not  have  thought  it  for 
his  interest  to  employ  counsel,  and  he  says  he  should.  Now,  that  is  a  direct 
answer,  and  after  he  has  got  that  answer,  can  it  be  proper  that  he  should  go 
into  a  distant,  vague  and  far-fetched  examination,  as  to  prove  that  he  had  inti- 
mate relations  with  Cogswell,  that  it  was  his  interest  to  employ  counsel,  and 
that  he  ought  to  have  employed  counsel,  when  they  have  already  got  the 
answer,  that  he  would  most  likely  have  employed  counsel.  That  seems  to  me 
to  be  sufficient,  and  should  cut  off  a  fact  so  remote  as  that  which  he  is  now 
inquiring  about — whether  his  relations  with  Cogswell  showed  such  an  interest 
that  he  ought  to  have  employed  counsel. 

The  question  was  submitted  to  the  court  as  follows :  «*  How  long  did  Cogswell 
remain  with  you  in  that  way.'* 

The  question,  shall  this  interrogatory  be  put  to  the  witness,  having  been  put 
to  the  Court,  it  was  decided  in  the  affirmative — Ayes,  20;  Noes,  4, 

A.  Well,  sir,  I  could  not  state  the  time  he  was  there. 

Q.  I  do  not  want'  an  exact  statement,  as  to  the  time,  but  I  want  your 
memory,  of  about  how  long  it  was  ? 

A.  I  think  he  was  there  until  he  went  to  Mr,  Hastings'. 

Q.  Was  that  the  year  after  your  purchase  ? 

A.  I  should  think  it  was  a  year  after;  but  I  cannot  recollect  the  time. 

Q.  Do  you  recollect  the  time  that  Cogswell  went  away  to  Detroit  ? 

A.  I  do  not,  sir.     I  recollect  that  he  went  away,  but  not  the  time. 

Q.  Do  you  recollect  that  he  went,  because  he  was  afraid  the  Court  was  going 
to  attach  him  ?     A.  I  do  not  know  what  he  went  for. 

Q.  At  the  time  he  went  away,  was  he  still  at  your  store,  in  the  capacity  you 
speak  of?  * 

A.  If  it  was  before  the  sale  of  that  same  stock  of  goods,  or  the  remaining 
portion  of  them,  it  was  before ;  if  not,  he  was  not  at  my  stol-e,  when  he  went 
away. 

Q.  I  want  to  go  back  to  another  subject,  a  moment  In  regard  to  drawing 
that  answer,  you  state  that  Cogswell  brought  you  that  answerl 

Q.  Yes,  sir,  I  think  so.    That  is  my  remembrance  about  it,  sir. 

Q,  Had  you  not  previously  seen  that  answer  in  Judge  Hubbell's  office? 

A.  I  had  not. 

Q,  Do  you  recollect  before  whom  that  answer  was  sworn  to  f 

A«  I  do  not,  sir. 

Q.  Do  you  recollect  now,  the  circumstance  of  swearing  to  it 

A.  I  do  not,  sir. 

Q.  Do  you  not  remember,  after  that  answer  was  drawn,  and  before  it  was 
Bwom  to,  of  being  in  Judge  HubbeH's,  attending  to  the  answer,  when  George 
Cogswell  and  William  B.  Hibbard  were  there  ? 
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A.  I  do  not,  sir. 

Q.  Can  jou  state  poaitivelj,  tbat  you  never  mw  that  anawer^  till  Cogswell 
brought  it  to  YOU  ? 

A.  I  cannot,  »r. 

Q.  May  jou  not  have  seen  that  answer,  the  draft,  or  copy  of  it,  or  either 
of  then^  in  Judge  HubbelFs  office,  before  it  was  sworn  to  f 

A.  I  think,  Mr.  Ryan,  the  first  time  I  saw  that  answer,  was^  when  it  was 
brought  to  me  by  Mr.  Cogswell.    I  think  so.    That  is  my  remembrance  now  ! 

Q.  May  you  not  have  seen  the  first  rough. draf^  at  Judge  Hubbeira  ofiSce^ 
l>efore  that  time,  Mr.  Kane?     A.  Well^  I  don^t  recollect  that  I  did,  sir. 

Q.  Are  you  able  to  state  that  you  did  not  ?     A.  Ko,  sir.     I  am  not, 

Mr.  Arkold.  Since  you  hare  been  oross  examined,  Mr.  Kane,  and  had  your 
fittention  called  to  all  the  questions,  pertaining  to  the  subject,  do  you  still  say, 
or  do  you  not,  that  in  the  mattera  embraced  in  the  Parsons  &  Lawrence  biU^ 
Judge  Hubbell  was  employed  by  you,  as  your  counsel  ? 

A.  He  was  not.    I  still  say  so. 

Q...Are  you  clear  and  decided  on  that  subject?     A.  I  am. 

Q,  Can  you  say  that  you  never  paid  him  for  any  services  ? 

A.  Not  that  I  recollect  of. 

Q»  WeU,  if  you  had  paid  him  anything,  would  you  not  have  recollected  it  ? 

A.  I  think  so. 

Mr.  Rtak.  You  have  stated  that  he  was  not  employed  by  you.  Did  he  act 
for  you  in  the  suit  of  Parsons  &  Lawrence  ? 

A.  He  drew  the  answer,  sir.  Whatever  eke  belongs  to  acting  as  a  lawyer 
in  such  a  matter,  you,  who  are  bettter  lawyers  than  I  am  have  full  as  good  a 
scope  for  judging,  as  I  have,  . 

Mr  Arnold.  Did^  he  draw  that  answer  at  your  request,  or  at  the  re- 
quest of  Cogswell  ? 

A.  At  the  request  of  Cogswell.    I  did  not  request  him  to  draw  it« 

Q.  Have  you  had  the  care  of  the  account  books  and  the  credits  of  Qeorge 
Cogswell  ? 

III.  Rtah.  I  suppose  that  as  to  anything  contained  in  the  books,  the 
"books  are  the  best  evidence. 

Judge  HuBBsiiL.  If  you  and  the  Managers  wish  to  see  my  books,  and  all 
the  charges  made,  I  can  submit  them  to  you.  There  is  not  a  question  about 
that  matter,  as  far  as  my  action  is  concerned. 

Ur.  KNQWLTOir.  Do  you  wish  to  be  understood  as  objecting  to  the  answer 
to  that  question. 

Mr.  Rtan»    Yes,  sir. 

,  M^  Arnold.  Well,  let  it  go.  Mr.  Kane,  at  the  time  of  your  retaining  Mr» 
Byan,  in  the  Howe  e^uit,  and  his. drawing  your  answer,  did  you  not  comma* 
nicate  to  him  the  fi|ct  that  Judge  Hubbell  had  been  employed  by  Cogswell  as 
hia  counsel  in  previous  matters  in  the  Parsons  <Sb  Lawrence  snit  Was  he^not 
informed  of  th^t  fact?  i 

A.  My  impt ^ion  is,  tha(  I  talked  with  Mr.  Ryan  about  that  matter. 

Q.  Ido  not  care  about  that;  but  whether  in  your  speculations  betwe^  you  and 
^oureouDsel^  i^bout  Judge  Hubbell  sitdog  upon  the  bench,  in  the.  matters  that 
AAve  Gon^  up  huh — whether  it  was  not  all  a  matter  of  policy  or  safety,  his 
ntting  upon  thd  bench,  iuasmuch  as  he  had  been  employed  as  CogswelFs  counse) 
—whether  it  was'policy  for  you  to  have  him  sit  ? 
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A.  I  do  not  exactly  understand  that  question,  Mr.  Arnold. 

Q.  Whether  his  sitting  upon  the  bench  was  .not  a  matter  talked  of.  Was 
it  not  talked  of,  whether  he  would  be  at  all  prejudiced  against  you,  from  the 
fact  that  he  had  been  preriousl j  employed  as  CogswelFs  counsel  f 

A.  Yes,  sir,  that  was  a  matter  of  conversation. 

Philander  Kanb  was  swotn  and  ejtamined. 

Q.    Are  you  the  father  of  Charles  I.  Kane.     A.  Yes,  sir, 
'    Q.  Do  you  recollect  a  bill  in  cbancerv  against  your  son  and  Cogswell,  and 
in  fator  of  Parsons  <&  Lawrence,  and  otners  f     A.  Yes,  sir. 

Q.  Were  you  a  defendant  in  that  suit. 

A.  Yes,  sir.     I  was  made  a  defendant  it  seems,  in  the  bill. 

Q.  You  made  an  answer  did  you  not.     A.  I  did. 
'    Q.  Did  you  make  your  answer  jointly,  with  Charles  I.  Kane,  Alonzo'Lw 
Kane,  and  Samuel  Church  ?  ' 

A.  I  do  not  recollect,  it  waa  so  long  ago. 

Q.  Did  you  employ  any  counsel  to  draft  your  answer. 

A.  I  did  not  especially,  that  I  recollect  of.  I  called  on  counsel,  t«  advise 
on  the  subject;  but  I  don't  think  I  ever  retained  any  counsel. 

Q.  What  counsel  did  you  call  upon.     A.  Tweedy  &  Crocker. 

Q.  Did  you  ever  consult  with  Levi  Hubbell,  or  employ  him  to  draw  yOur 
answer  in  that  case. 

A.  No,  sir.  I  never  had  any  conversation  with  him  upon  the  subject,  to  my 
recollection. 

Q.  Did  you  ever  employ  him  professionally,  in  any  manner  whatever. 

A.  No,  sir.  ^  ' 

Q.  And  never  paid  him  any  bill  for  professional' serriees.     A.  No,  sir. 
"   Cross   Examination, — Q.    Had  you  any  connection   whatever  with  the 
mercantile  business  of  your  son,  Charles  I.  Kane,  or  George  Cogswell? 

A.  No  sir,  I  never  had. 

Q.  Had  you  any  dealings  with  either  of  them,  at  the  time  the  Parsons  & 
Lawrence  bill  was  filed,  which  gave  you  any  interest  or  connection  in  that  suit? 

A.  No  sir,  not  that  I  know  of.  Or  at  least  no  other  dealings  than  what 
perhaps  I  should  explain,  if  it  be  important.  I  presume  that  my  son  had  some 
account,  at  his  store,  against  me.  I  presume  I  was  a  custodier  of  the  store. 
I  had  then  recently  moved  into  Milwaukee,  and  had  no  connection  with  the 
business  except  as  a  mere  customer. 

Q.  Do  you  recollect  who  gave  yon,  or  who  brought  you  the  answer  which 
you  put  in,  in  that  suit  F 

A.  X  think  it  was  Mr.  Cogswell ;  I  think  he  brought  it  to  me  while  I  was  ia 
the  store  one  day.  He  probably  told  me  who  drew  it ;  but  I  do  not  ksow 
that  he  did,  I  have  no  recollection,  but  I  presume  he  did. 

Q.  Do  you  recollect  where  you  made  oath  to  that  answer? 
-  A.  I  do  not  sir,  it  was  a  matter  that  went  from  my  inind.  I  suppoeed  I 
had  no  real  interest  in  it,  and  so  I  had  no  motive  to  remember  it  I  was  a  little ^ 
uneasy  -in  the  matter,  being  made  a  defendant  in  a  suit,  stranger  as  I* waa 
then.  My  son  and  Cogswell  said  to  me,  you  have  merely  got  toaoflpwer  **  ttat 
you  have  no  property  of  ours.*'  I  U\i  uneasy  about  it,  and  said  I  would  like' 
^o  talk  With  some  lawyer  about  it.  My  son  suffffested— ^yon*  go  to  Tweedy 
tc  Crocker*!  office.    They  are  my  attorney's,  and  they  will  tell  you  about  it,**    I 
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did  go,  first  I  think  to  Mr.  Crocker.  I  tbink  I  took  tbe  answer  with  me.  He 
told  me  it  was  all  correct  I  stated  to  him  all  there  was  about  the  matter; 
that  I  had'nt  anything  to  do  with  the  premises,  He  said  it  was  all  I  would 
have  to  do  about  it,  and  I  need  give  myself  no  uneasiness.  After  that  I  paid 
no  attention  to  the  suit.  I  do  not  recollect  before  whom  it  was  sworn.  I 
merely  recollect  that  I  was  presented  with  the  answer  by  Mr.  Cogswell,  and  waa 
asked  to  make  an  afBdavit  to  it.  . 
Q.  Who  was  with  you  at  ihat  time  ? 

A.  I  should  think  Mr.  Cogswell  was  with  me,  but  I  am  not  positive.     He 
seemed  to  take  charge  of  the  matter. 

Q.  Do  you  recollect  whether  Charles  I.  Kane,  or  Alonzo  L.  Kane,  or  Samuel 
Church,  were  with  you  at  the  time?  , 

A.  They  might  have  been,  but  I  have  no  recollection  of  it. 
Mr.  Arnold*    Mr.  Ryan,  will  you  hare  the  goodness  to  tell  me  before 
If  bom  it  was  sworn  ? 

Mr.  Ryan.     Before  Charles  Crane. 

Mr.  Arnold.    Mr,  Kane,  were  you  acquainted  with  Charles  Crane.     "Was 
lie  an  acquaintance  of  yours  in  Michigan  f     A.  Yes  sir. 

Q.  He  is  dead  now  I  believe,  sir?     A.  Yes,  sir;  so  reputed  to  be. 
Alkxandbr  Botkin,  was  sworn  and  exartiined,  to  Article  eleven,  Specification 
two;  and  Article  eight,  Specification  three. 

Q.  Were  you  acquaiated  with  Mrs.  Van  Bergen,  who  formerly  resided  in^ 
lliifltown.^  ^ 

A.  I  was  acquainted  with  several  Mrs.  Van  Bergen's.    I  suppose  you  allude 
to  the  widow  Van  Bergen.     I  knew  her. 
Q.  Where  is  she  now. 

A.  She  is  reputed  to  have  gone  to  California.  She  left  here  some  time  last 
spring. 

Q.  Do  you  know  whether  she  had  been  making  preparations  to  leave  for 
California  for  some  time. 

A.  I  believe  she  had.  She  lost  her  husband,  shortly  afler  he  started  from 
liome.  He  d'ed«  and  left  her  in  the  possession  of  some  mortgaged  property, 
that  she  consulted  me  and  my  partner  about  making  a  disposition  of,  and  stated 
that  she  was  going  to  California.  She  was  not  satisfied  about  the  report  that 
came  of  his  effects  there.  She  consulted  with  me  two  or  three  times  about 
selling  her  property.  When  she  ascertained  she  could  not  dispose  of  the 
property,  as  it  stood,  she  then  gave  up  going,  and  then  went  to  building  a  house 
iiere;  after  it  was  about  half  built,  I  heard  her  say  that  if  she  could  sell  it  then, 
she  would  go;- however  she  finished  the  house  and  kept  boarders  here,  and  I 
lieard  her  say  repea'elly  that  she  would  go.  When  the  city  here  was  about 
buying  a  jail  lot,  she  came  into  the  committee  room,  and  made  propositions  to 
sell  the  property  to  them  then.  Sometime  during  the  spring  last  past,  she  dis- 
posed of  her  property  and  lefl.  Before  she  sold  her  property,  she  told  me  ahe 
had  a  prospect  of  selling  to  Mr.  Miller,  a  Baptist  hiinister,  and  if  she  efieeted 
the  sale,  ahe  intended  to  go  to  California. 

Q.  Did  you  as  her  counsel,  fi!e  a  petition  in  any  Court,  and  if  so  what 
dourt,  and  when  was  it,  and  what  was  it  about^  and  how  did  it  all  end. 

Mr.  Rtak.    I  don't  understand  the  purpose  of  that  question.  j 

Mr.  Knowlton.    If  yon  desire  a  statement  of  the  purpose^  it  is  for  the 
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purpose  of  showing  that  Judge  Hubbell's  conduct,  aa  iSur  as  regarda  Mra.  Van 
Bergen,  has  been  perfectly  proper. 

Mr.  Ryan.  I  presume  that  is  so  upon  the  knowledge  of  Ccl.  Boikin;  but  no 
testimony  has  been  introduced  by  us  upon  the  subject. 

Mr.  Knowlton.    I  understand  you  then  to  object  to  the  question. 

Mr.  Ryan.    I  do,  sir. 

Mr.  Arnold.  Mr.  President,  it  is  possible  that  in  strict  practice  this  objec- 
tion is  well  taken ;  but  to  make  it  properly,  I  think  the  counsel  for  the  Mana- 
gers are. bound  to  get  up  here  and  say  in  this  court  in  regard  to  that  accusa- 
tion against  the  respondent  they  have  no  proof;  or  rather,  that  they  can 
furnish  no  proof.  The  accusation,  if  not  true,  is  grossly  libellous,  let  it  come 
from  what  source  it  may.  Now  we  oflfer  this  proof,  not  to  rebut  its  truth, 
not  to  rebut  any  proof,  because  they  have  offered  none,  but  to  rebut  any 
suspicion  that  might  rise  against  the  respondent;  not  only  here  but  every- 
where, this  libellous  charge  has  gene  against  the  motives  and  conduct  of  the 
respondent  It  is  to  show  as  far  we  are  able  to  do  so,  every  thing  that  transpired 
in  an  interview  occurring  casually  in  a  stage  coach,  from  Milwaukee,  in  which 
certain  contemplated  judicial  proceedings  were  a  matter  of  conversation;  to 
show  how  they  commenced,  what  they  were  for  and  how  they  were  terminated ; 
in  other  words  the  object  is  to  repel  suspicion  and  to  show  to  the  world,  that 
the  conduct  of  the  respondent  toward  ^that  woman,  was  entirely  unexception- 
able. 

Mr.  Ryan.  Mr.  President.,  the  Assembly  preferred  the  charges  to  which 
this  witness  was  called,  upon  what  they  consider  sufficient  to  support  them.  We 
called  a  witness  the  other  day,  Mr.  Hood,  I  believe,  sufficient  to  show  the  ab- 
sence of  the  lady  whose  name  is  mentioned  in  th(^  specifications.  It  is  upon  the 
records  of  this  court,  that  upon  the  fifth  day  of  April  last,  she  was  duly  served 
with  a  subpoena  to  attend  this  trial.  Since  that  time  she  has  gone  out  of  the 
jurisdiction  of  this  court,  and  out  of  its  reach.  The  witness  was  called,  simply 
to  show  our  inability  to  give  the  proof  of  that  charge.  I  do  not  know,  even 
after  the  counsel  has  undertaken  to  explain  it,  that  I  understand  the  object  and 
the  drift  of  the  questions  he  puts  to  Col.  Botkin.  If  he  desires  the  Managen  to 
admit  that  within  Col.  Botkin's  knowledge  no  improprieties  passed  between  the 
Judge  and  this  lady,  I  assume  that  that  is  so.  We  are  willing  to  admit  it 
I  do  not  see  what  else  they  could  show  here.  But  for  the  mere  purpose  of 
shutting  out  irrelevant  testimony,  I  object  to  it,  and  I  understand  the  counsel 
himself  to  admit,  that  is  irrelevatit  I  may  say  at  once  that  the  woman  named 
in  the  specification  being  gone,  we  have  no  proof  whatever  upon  this  charge^ 
as  she  was  the  only  witness  to  it. 

Mr.  Arnold.  That  is  not  entirely  satisfactory  to  us.  The  charge  has  been 
made.  It  has  been  published  and  sent  forth  to  the  world,  to  the  prejudioo 
of  the  respondent  We  are  not  entirely  satisfied  to  leave  it  n6w,  with  the 
rimple  conc^ion  on  the  part  of  the  Managers,  of  their  mability  to  prove  the 
charge  which  has  been  made.  We  wish  to  go  further,  and  show  that  it  has 
no  foundation  in  fact,  and  what  we  really,  and  verily  believe  to  be  true,  that 
these  Managers  had  really  no  just  cause  nor  foundation  on  which  to  base  that 
charge.  The  concession  does  not  meet  the  whole  injury  we  have  sufiered. 
It  is  not  my  intention  to  urge  this  proof  upon  the  Court,  against  its  pleasure. 
Had  another  witness,  Mr.  Wood,  been  present  inthe  house,  we  should  have 
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ealled  him  firat;  but  Bot  koowmg  what  idlDposition  the  Court  maj  make  of  {be 
offer  which  we  have  now  made,  I  desire  here,  publicly  to  make  an  offer,  and 
to  have  it  go  forth  to  the  world  id  the  report  of  this  case,  to  prove  by  Mr. 
Wood,  that  he  was  present  all  the  time  in  the  stage  coach,  between  Mil* 
^aukee  and  this  place,  in  which  an  iater\Mew  took  place  between  the  reipoa- 
•dent  and  Mrs.  Van  Bergen,  which  is  the  interview  allied  in  these  chai|(88, 
to  have  been  an  indecent  one,  and  had  with  a  view  to  indecent  debaucheij 
on  the  part  of  that  lady.  We  wish  to  show  and  offer  to  show,  that  he  was 
present  all  the  time  and  witneased  everything  that  transpired.  We  wish 
to  show  by  Col.  Botkin,  the  present  witness,  that  legal  proceedings  were  com- 
menced in  this  county,  partly,  perhaps  upon  the  strength  of  the  conversation 
that  took  place  in  the  coach,  between  her  and  the  respondent,  and  ,also  upon 
the  advice  ol  her  counsel.  We  wisl^to  show  what  these  proceedings  were,  and 
how  they  were  disposed  of  by  the  respondent  as  Judge.  We  wish  to  show 
that  the  very  decision  which  was  made,  would  go  entirely  to  repudiate  not  only 
the  charges,  but  any  imputation  upon  his  judicial  character,  it  being  a  decision 
directly  adverse  to  the  wishes  of  the  petitioner,  Mrs.  Van  Bergen,  and  directly 
defeating  the  object  which  she  had  in  view  in  the  proceedings. 

Mr.  Ryan.  Mr.  President,  in  regard  to  that  offer,  I  have  something  to  say, 
on  behalf  of  the  Managers — not  'upon  the  question  which  was  put  and  upon 
which  I  have  already  stated  what  I  had  to  say.  The  gentleman  has  stated 
that  this  charge  was  a  libellous  charge,  if  it  was  not  true.  I  beg  here  to  say 
to  the  gentleman,  inasmuch  as  he  made  that  charge  of  its  being  libellous^  that 
no  indictment,  no  charge,  in  any  form  known  to  the  law,  prosecuted  or  pre- 
sented by  anybody  authorized  to  do  so,  no  pleading  filed  in  any  civil  cause^  on 
matter  what  imputations  they  may  contain,  are  in  my  judgment  as  a  lawyer, 
libellous  or  can  be  libellous.     I  brieve  all  the  decisions  go  to  that  length. 

Mr.  Arnold.  Do  you  mean  to  say  that  they  are  not  libellous  in  a  moral 
«enso,  or  that  they  cannot  be  made  the  subject  of  a  suit  for  libel.^ 

Mr.  Ryan.  I  cannot  tell  how  far  the  learned  counsers  ideas  of  moral  de- 
fences, and  constructions  of  moral  sanity  and  insanity,  and  of  moral  other  things, 
may  go.  I  do  not  profess  to  understiind  that  sort  of  defence.  Simply  speak- 
ing in  a  legal  sense,  and  dealing  with  the  gentleman  as  a  lawyer,  I  undertake  to 
«ay,  that  such  pleadings  as  I  have  named,  are  not  and  cannot  be  considered  as 
rightly,  matters  of  libel.  That  there  is  a  popular  acceptation  to  the  wvwd, 
Which  means  that  they  are  accusatory,  I  do  believe;  an  acce, station  which  ia 
applied,  I  believe,  to  words  spoken  as  well  as  written.  That  acceptation,  bow- 
ever,  I  have  nothing  to  say  about.  These  specifications  contain  a  grave  charge, 
and  if  the  gentleman  means  to  say  that  they  are  libellous,  because  they  are  ac- 
cusatory, then  there  is  no  doubt  about  it;  but  when  the  gentleman  aajs 
that  thew  Managers  preferred  this  charge  without  any  sufficient  evidence  to 
sustain  it,  I  have  but  two  things  to  say.  I  have  to  say,  that  these  Managers  did 
not  prefer  these  charges  at  all.  The  Ass^'mbly  of  the  State  of  Wisconsin, 
preferred  them.  These  Managers  are  sent  here  by  the  As^mbly  of  the  SteU 
of  Wiseoosin,  to  substantiate  these  charges  of  irapea^^binent,  in  proof,  before 
thia  Couft;  and  I  Amk  that  the  Assembly  of  the  State  naighi  have  received 
thai  much  of  indulgeBoe  at  the  hands  of  the  gentleman,  to  suppose  that  thsy 
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did  not  prefer  the  charge  without  evidence,     ^ow,  the  gentleman,  I  take  it, 
on  that  subject)  speaks  in  the  dark. 

Mr.  Arnold.     Because  you  refused  to  enlighten  us. 

Mr.  Ryan.  But  because  we  refused  to  give  you  light;  I  take  it  you  are 
as  much  in  the  dark  as  before;  that  is  no  reason,  however,  that  you  are 
able  to  say  that  you  are  in  the  dark,  that  I  know  of.  Now,  I  say  as  a  matter  of 
justice  to  the  Assembly  of  the  State  of  Wisconsin,  that  they  did  not  prefer 
this  chaise  without  evidence  to  uphold  it.  I  do  not  pretend  to  state  here,  and 
I  never  have  stated  in  any  instance,  what  any  wituess  testified  to,  in  any  exam- 
ination before  the  Committee  of  the  Assembly,  which  did  not  appear  in  the 
testimony  of  the  witness  upon  the  stand.  I  have  cross  examined  witnesses  upon 
ibeir  statements*  but  I  have  never,  and  shall  not,  and  no  statement  from  the 
other  side,  will  induce  me,  so  far  as  to  violate  any  rule  of  propriety,  by  stating 
what  any  witness  in  that  examination  .did  prove ;  but  I  will  state  that  the 
counsel  is  utterly  mistaken,  he  being  utterly  ignorant  of  the  facts,  when  he  says 
that  that  charge  was  made  without  evidence  to  sustain  it.  Now,  we  proved 
as  a  mere  matter  of  justice  to  this  Assembly,  and  this  prosecution,  that  this 
witness  left  the  State,  after  having  been  subpoenaed  by  us.  That^  we  could 
not  help,  any  more  than  we  could  help  her  death ;  and  simply  because  the  wit- 
ness is  gone,  or  dead,  is  no  cause  for  such  an  imputation  upon  the  Assembly  of 
the  State.  Now,  if  the  gentleman  desires  a  full  opportunity  of  rebutting  what 
we  have  given  no  proof  of,  because  we  had  no  witness  to  give  proof  of  it,  after 
Mrs.  Van  Bergen  had  left  the  State;  if  the  gentleman  desires  it,  we  will  read 
to  the  Court  the  deposition  of  Mrs.  Van  BtTgen,  and  let  the  counsel  rebut 
it  But  I  cannot  understand  where  the  gentleman  gets  his  stage  coach  infor- 
mation. There  is  no  allegation  in  these  articles  of  impeachment,  when  or 
where  or  how,  the  matter  in  the  charge  took  place,  beyond  what  is  stated; 
and  if  the  gentleman  were  giving  evidence  of  a  stage  coach  interview  which 
I  understand  his  proposition  to  be,  he  is  giving  no  light  whatever,  even  though 
it  were  relevant,  upon  the  allegation.  Our  specifications  have  not  tied  do\frn 
this  transaction,  to  any  particular  time  or  place.  There  is  here  no  allegation  of 
any  stage  coach  inter\'iew,  and  the  gentleman  may  find  himself  to  be  giving 
his  testimony  to  an  utterly  different  thing,  from  w^hat  is  charged.  In  the 
absence  then,  of  any  testimony  on  our  part,  we  do  not  see  that  what  he  is 
giving  in  evidence,  has  any  relation  to  what  we  have  charged,  and  I  think  the 
Court,  the  gentleman  himself,  and  the  public,  will  be  precisely  in  the  same 
way,  and  as  much  in  the  dark,  upon  that  matter,  as  they  are  now.  We  simply 
thought  it  necessary,  Mr.  President,  in  justice  to  the  case,  and  to  the  Asseroblj, 
to  show  that  we  had  done  what  we  could,  to  have  the  witness  upon  this  chaige 
here,  and  that  by  an  act  over  which  we  had  no  control,  the  witness  is  not  here, 
and  cannot  be  had  here,  that  was  a  matter  of  justice,  for,  no  doubt,  the  learned 
counsel  would  have  oomraented  upon  the  noo-production  of  the  witness,  in  a 
very  pointed  manner,  if  we  had  not  accounted  for  her  absence,  and,  moreover,  it 
would  have  been  a  legitimate  subject  of  comment.  Now,  the  gentleman,  in 
his  proposition  is  rebutting  a  matter,  that  is  not  before  the  Court,  and  not  even 
80  rebutting  it,  that  his  testimony  will  apply  npon  the  charges  and  specifications 
made.  If  ne  desires  the  opportunity  of  going  into  it,  I  see  but  one  way,  and 
that  ie^  the  way  which  we  propose.  If,  on  his  own  proposition  of  rebutting 
what  doea  not  exist,  he  perseveres  in  hia  offer,  we  object  to  it,  and  the  gronnda 
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of  the  objectioD  have  been  stated — that  it  is  irrelavanjk,  ansatisfactoiy  to  the 
Court,  and  he  real  I  j  is  rebutting  what  there  has  been  no  proof  given  of  herOi 
and  what  will  not  apply,  even  upon  its  face,  to  the  charges  made. 

Mr.  Arnold.  The  learned  counsel  has  made  a  most  specious  arguraeni^ 
against  the  propriety  of  the  argument,  which  I  have  submitted  to  the  Courts 
and  I  am  not  prepared  to  say,  as  a  lawyer,  but  it  may  be  a  satisfactory  and 
sufficient  one,  in  the  law.  The  counsel  says,  that  the  allegation  in  the  charge^ 
is  general  in  its  terms,  and  is  not  pointed  to  any  particular  interview,  such  as 
I  have  denominated,  an  interview  in  a  stage  coach,  and  that  there  is  nothing 
before  this  Court,  by  which,  on  the  face  of  these  charges,  it  is  informed  of  any 
such  interview.  That  is  true;  but  yet,  it  is  not  asset  ted  by  the  counsel,  and  I 
apprehend  it  will  not  be  asserted  by  him,  for  he  has  light,  and  I  have  not,  that 
in  the  testimony  of  Mrs.  Van  Bergen,  which  he  has  before  him,  there  is  any 
pretence  of  any  other  inter\  iew,  than  that  one,  which  did  take  place  in  a  stage 
coach,  between  this  place  and  the  city  of  Milwaukee.  Not  having  seen  that 
testimony,  I  cannot  say ;  but  I  apprehend  that  neither  the  counsel,  nor  the 
Managers,  will  venture  any  such  assertion.  I  believe  it  is  not  pretended,  that 
this  lady  ever  had  in  her  life  more  than  one  single,  solitary  interview  with  the 
respondent  That  is  the  interview,  which  I  have  referred  to.  True,  it  is  not 
spread  upon  the  charge,  nor  are  any  of  the  facts,  that  have  been  proven  upon 
this  trial,  set  foith  in  these  accusations.  They  are  general  in  their  nature,  some 
of  them  covering  a  great  many  facta,  and  some  of  them,  like  this  one,  standing 
alone;  but  the  counsel  makes  a  proposition,  and  that  is,  that  this  testimony, 
which  we  offer,  cannot  be  pertinent,  because  it  does  not  rebut  anything  that 
is  specifically  before  the  Court,  in  proof;  snd  that  it  cannot  be  pertinent,  until 
the  facti,  disclosed  in  the  testimony  of  Mrs.  Van  Bergen,  are  before  the  Court; 
and,  therefore,  he  offers  to  read  the  testimony  given  by  her,  before  the  com- 
mittee, which,  in  his  judgment,  might  then  admit  the  testimony  we  propose 
to  oflfer.  But  let  us  see  for  moment,  whether  that  is  a  proper  proposition 
for  him  to  make,  or,  at  any  rate,  an  appropriate  one  for  us  to  accept.- 
Had  the  gentleman,  at  an  early  stage  of  this  proceeding,  when  we  earnestly 
besought  him,  when  we  even  appealed  to  him,  and  to  this  Court,  furnished 
us  that  proof,  we  should  now  be  i)repared  to  make  a  definite  answer  to  this 
proposition ;  but  now  we  dare  not  accept  it,  and  one  moment's  thought  will 
indicate  to  the  mind  of  every  member  of  this  Court,  the  reason  why. 

Suppose,  may  it  please  the  Court,  that  that  woman  had  testified  before  thai 
committee,  to  some  improper  interview  between  her  and  the  respondent;  sup- 
pose she  is  a  malicious,  foolish  and  coniipt  woman  who  has  seen  fit,  from 
improper  motives,  for  the  purpose  of  injuring  the  respondent,  to  have  gone 
before  that  committee  and  testified  to  any  impropriety.  She  is  not  here,  to  be 
subjected  to  a  cross  examination.  She  cannot  be  here  to  be  asked  the  qnestion, 
whether  she  has  or  has  not  admitted  since,  and  said  to  some  of  the  most  job* 
spectable  citizens  of  Madison,  that  there  never  had  been  any  impropriety  oi» 
the  part  of  the  respondent  towards  her.  The  gentleman,  as  a  lawyer,  well 
knows  that  I  could  not  call  those  ladies  or  gentlemen  here,  to  as|(  them  that 
question,  until  I  had  put  the  question  to  Mrs.  Van  Bergen,  herself,  whether  or 
not,  she  had  made  these  admissions.  He  asks  of  ns  too  much.  He  asks  us 
to  take  a  leap  in  the  dark.  I  do  not  know  to  what  this  woman  may  have  tes- 
tified.   I  do  not  know  but  she  may  have  thoughtlessly,  foolishly,  or  maliciously 
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tnd'ertaKen  to  testify  to  some  impropriety  committed  by  the  respondent.  We 
l^lieve  she  has  not.  We  might  safely,  I  think  appeal  to  her  testimony. — 
We  have  no  reason  to  entertain  anything  but  the  highest  respect  for  that  lady, 
and  the  most  unbounded  confidence  in  her  character  and  reputation.  But  they 
^vd  kept  us  in  the  dark,  and  we  are  unable  to  pass  an  intelligent  judgment 
Upon  the  cui,  captandum  proposition,  they  submit.  We  ought  to  have  tlie 
witness  here,  to  ask  her,  first,  whether  she  testified  so  and  so,  and  secondly, 
whether  she  had  admitted  to  other  persons,  a  different  story,  and  if  she  baa 
»wf>rn  falsely  to  give  us  an  opportunity  to  bring  in  other  witnesses  to  rebut 
her  statement.  The  court  will  therefore  see  at  once,  that  the  argument  of  the 
counsel  is  a  specious  one,  and  that  we  are  pursuing  a  safe  and  proper  course 
Ij  rejecting  his  proposition,  and  if  the  court  sees  fit  to  reject  our  offer,  as  I 
liave  said  before,  I  do  not  know  but  the  decision  would  in  law  be  a  correct 
one.  Still,  we  have  felt  bound  to  ofier  it.  We  regret,  and  I  presume  the  re- 
spondent does,  that  she  is  not  here  to  be  placed  upon  the  stand,  because  we 
Mieve  she  would  testify  to  no  earthly  thing  that  would  cast  a  reflection  upon 
the  respondent's  character,  and  because,  secondly,  if  she  did,  we  should  have 
the  means  at  band,  indubitably,  to  rebut  her  evidence. 

Mr.  Ryan.  In  the  regret  which  the  counsel  expresses,  for  the  non-presence 
«f  the  witness,  Mrs.  Van  Bergen  here,  the  Managers  and  myself  entirely  sympa- 
thize. We  r^ret  it,  (juite  as  much  as  the  counsel  can.  We  did  what  lay  in 
«ur  power  to  prevent,  by  serving  a  subpoena  on  her  as  early  as  April  last — 
That  is  all  we  could  do;  and  we  beg  leave  to  offer  the  counsel  our  entire 
■ympathy  in  his  regrets.  In  regard  to  my  proposition,  the  gentleman  deala 
with  it  as  if  it  was  a  proposition  which  I  made  here,  per  se,  by  itself,  as  aa 
original  proposition.  Mr.  President,  I  never  made  such  an  offer  in  this  cause 
as  an  original  proposition.  I  made  it  in  reply  to  his  proposition.  He  proposes 
to  rebut  this  story,  the  testimony  of  Mrs.  Van  Bergen,  without  hearing  and 
without  having  that  testimony  before  the  Court,  and  I  offered  to  put  the 
testimony  before  the  Court,  in  order  to  give  him  something  to  rebut. 

Mr.  Arnold.  We  do  not  propose  to  rebut  the  testimony  of  Vrs.  Van 
Bergen.  We  do  not  know  what  that  testimony  is.  But  we  propose  to  show 
the  whole  of  any  interview  that  we  have  heard  of,  or  know  of  between  Mrs. 
Tan  Bergen  and  the  respondent,  and  all  the  facts  in  recrard  to  the  legal 
pvoceedings  growing  out  of  that  interview,  and  now  pending  here.  V\  e  do  not 
propose  to  impeach  her,  for  we  do  not  know  that  she  has  sworn  to  anything 
improper  or  untrue. 

Mr.  Rtav.  Now  let  us  see  if  I  was  right  or  wrong.  The  gentleman  pro- 
poaes  to  rebut  the  specifications  in  relation  to  Mrs.  Van  Bergen.  It  is  conceded 
on  all  hands  that  she,  if  any  body  is,  the  witness  upon  that  specification.  Now 
in  order  that  they  may  have  something  to  rebut,  we  propose  to  read  her  testi- 
mony, and  the  question  of  difference  between  us  here,  is  whether  the  gentleman 
shall  rebut  what  is  before  the  Court,  or  what  is  not  before  the  Court  It  ia 
true,  and  the  gentleman  states  the  proposition  correctly — that  he  does  lose  all 
the  direct  and  indirect  benefits  of  the  cross  examination  of  the  living  and 
present  witness;  and  therefore  we  would  not  have  thought  of  making  it  as  an 
original  proposition ;  but  the  simple  question  before  the  Court,  is  whether 
the  gentleman  shall  have  the  opportunity  of  rebutting  testimony  that  is  be^ 
fore  the  Court)  or  to  introduce  to  this  Court  evidence  against  what  is  not  beforo 
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it,  obligmg  us  to  leap  bodily  after  him  in  the  dark  to  rebut  what  he  introduoea. 
That  is  toe  difference,  as  I  understand  it,  between  us — precisely  the  differenee^ 
and  the  whole  difference ;  and  as  I  said  before,  I  do  not  see  what  he  gains  by  it. 
I  have  not  stata),  and  he  says  rery  truly,  that  I  have  not  stated  whether 
Mrs.  Van  Bergen's  testimony  r elates  to  a  siage  coach  interview,  or  whether  it 
does  not.  I  will  state  to  this  Court  nothing,  and  I  think  I  am  nght  in  statin^r 
to  this  Court  nothing  whate\'er,  that  she  did  testify  to;  but  if  the  ^ntlemeft 
wants  to  see  the  detail,  there  is  but  one  way  that  I  can  see,  to  gratify  him.— 
Now  as  to  the  gentleman's  censure,  upon  us,  for  it  was  a  censure,  for  not 
giving  him  a  copy  of  all  the  testimony,  taken  before  the  committee,  I  did  not 
think  it  quite  right  for  the  gentleman  to  admit  just  so  much  as  he  pleased  and 
reject  so  much  as  did  not  suit  his  purposes.  We  had  an  objection  to  giving  him 
the  teetimony.  We  thought  it  a  proper  one,  and  the  Court  sustained  us;  anl 
I  supposed  that  matter  was  ended. 

Mr.  Knowltow.  As  there  have  been  a  number  of  propositions  made  her^ 
I  wish  to  submit  one  on  my  own  account ;  and  that  is,  that  he  submit  to  ua 
the  testimony  of  Mrs.  Van  Bergen,  taken  before  the  committee,  so  that  we  maj 
know  what  she  states,  as  to  the  time,  place  or  company  of  any  interview  that 
may  have  taken  place,  whereby  we  can  rebut  or  explain  the  testimony  of  Mrs. 
Van  Bergen.  If  we  find  that  the  time  and  place  and  circumstances  are  m 
stated  that  we  are  in  an  attitude  to  introduce  testimony  to  show  that  we  ana 
in  no  degree  reprehensible,  we  will  permit  her  testimony  to  be  read  to  tha 
Court. 

Mr.  RvAN.  I  am  instructed  by  the  Managers,  to  state  in  answer  to  that 
last  phase  of  the  proposition,  that  it  is  very  like  another  proposition  that  waa 
made  to  submit  the  deposition  of  another  witness,  and  if,  in  his  judgment  that 
deposition  met  the  case,  he  would  admit  it,  and  if  it  did  not  meet  the  case,  ha 
would  not  admit  it.     We  must  respectfully  decline  the  proposition. 

Judge  HuBBBLu  (Just  before  the  moment  of  adjournment)  While  Um 
minute  lasts,  Mr.  President,  allow  me  to  say  one  word.  This  Court  has  already 
indulged  one  gentleman,  when,  not  under  oath — he  desired  to  make  a  defence 
of  his  character  before  this  body.  I  beg  leave  to  say  now,  to  this  Court,  white 
I  stand  charged  before  the  world,  in  all  the  public  prints  of  the  United  Statei^ 
with  having  attempted  in  my  official  capacity,  to  induce  this  woman  (# 
submit  to  debauchery ;  I  say,  I  beg  leave  to  stale,  that  as  God  is  to  be  my  finsl 
Judge,  no  proposition  of  that  sort,  or  any  indecent  proposition  of  any  kind,  wai 
ever  made  oy  me  to  that  woman.  I  do  not  believe  she  ever  swore  to  such  a 
proposition.  I  would  stake  my  life,  that  she  never  did  swear  to  such  a  thing. 
If  she  did,  she  committed  black  perjury,  for  she  has  since,  repeatedly,  told  her 
friends,  that  no  such  proposition  was  ever  testified  to  by  her  before  that  com- 
mittee. This  is  upon  me  a  most  serious  charge,  and  I  have  no  earthly  meant 
of  meeting  it,  no  protection  as  a  defendant  here,  except  to  make  this  solemm 
declaration,  in  the  presence  of  this  audience,  and  in  the  face  of  the  world,  that 
the  calumny  which  the  committee  and  the  Assembly  and  the  counsel  havB 
cast  upon  ray  name,  has  no  particle  of  foundation  in  truth. 

Adjourned,  till  afternoon. 

AiTERNOOK  BE8SI0N. 

Senator  Huvtsr  asked  that  Senator  Allen  be  excused  this  afternoon,  as  ka 

was  quite  unwell. 
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Mr.  Arnold.  Mr.  President,  the  respoDclent  has  reduced  to  form  tlie  offer, 
vhich  was  informall j  made  this  morning.    It  is  as  follows : 

*^  The  respondent  offers  to  show,  in  relation  to  Specification  3,  under  Charge 
8,  by  the  testimony  of  Algernon  S.  Wood,  that  he  was  present  at  the  alleged 
interview  between  the  res^pondent  and  Mrs.  Jane  Van  Bergen,  which  occurred 
casually  in  the  stage  coach  between  Milwaukee  and  Madison,  that  he  iutroduoed 
the  respondent  to  her,  and  heard  all  the  conversation  between  them,  and  that 
nothing  occurred  to  warrant  the  said  charge,  in  any  resjiect 

*<  The  respondent  further  offers  to*  show  by  the  witness  Alexander  Botkio, 
that  he  filed  a  petition  for  Mrs.  Van  Bergen,  afler  the  aforesaid  interview  and  in 
consequence  of  a  suggestion  made  by  the  respondent,  (as  she  informs  him,) 
praying  the  Circuit  Court  of  Dane  County,  to  authorize  the  sale  of  a  mortgage, 
for  some  1(2,000,  belonging  to  the  estate  of  William  Van  Bergen,  deceased,  for 
the  support  and  education  of  their  four  minor  children,  and  that  on  presenting 
the  same  to  the  respondent,  then  sitting  as  Judge,  and  after  some  examination 
and  enquiry  by  counsel,  it  was  dismissed,  on  the  ground  that  the  statute  autho- 
rized the  sale  of  real  estate  only,  for  the  purpose  contemplated." 

This  is  in  form,  the  offer  which  was  informally  submitted  by  us  this  morning, 
and  upoB  which  a  long  discussion  ensued.  The  offer  was  made,  Mr.  President, 
in  good  faith,  for  the  purpose  of  vindicating  the  respondent  from  what  he  felt 
to  be  a  calumny  cast  upon  his  character  in  one  of  the  charges  brought  against 
him  by  the  Hon.  the  Assembly.  I  stated  then  what  I  now  concede,  that  I  had 
great  doubt  whether  under  the  strict  rules  of  evidence,  in  judicial  tribunals^ 
0)18  evidence  could  be  received ;  and  yet,  we  feel  that  the  natural  sympathies 
of  the  Court,  under  the  circumstance^  would  incline  them  to  the  reception 
of  this  evidence.  Not,  however,  wishing  to  urge  upon  the  Court  to  receive, 
on  account  of  those  feelings,  testimony  which  might  be  strictly  exc<*ptioDable, 
wd  have  concluded  to  withdraw  the  offer,  and  do  withdraw  it. 

Colonel  BoTKiN  resumed  the  stand. 

Mr.  Arnold.     We  propose  now  to  examine  Article  3. 

Q.    Do  you  recollect  tbe  case  of  the  State  against  James  N.  Haney. 

A.     I  have  some  recollection  of  it  sir;  I  hel})ed  defend  him. 

Q.  After  the  verdict  of  the  jury,  did  you  have  any  conversation  with  George 
B.  Smith,  in  presence  of  Mr.  Thompson. 

A.  We  had  some  conversation  together  near  the  western  end  of  the  Hall 
here,  in  relation  to  some  conflicting  sections  of  the  statute  in  relation  to  whether 
he  could  be  fined  or  must  be  imprisoned. 

Q.  Was  that  when  the  Circuit  Court  was  held  in  the  Assembly  Hall 

A.  The  Court  was  then  in  session,  I  do  not  thinly  I  can  state  what  the  con- 
versation was;  I  cannot  call  to  memory  all  that  was  said  in  relation  to  that 
matter;  my  memory  is  very  imperfect  on  that  subject. 

Q.  Do  you  remember  what  Smith  said  to  you  on  that  occasion,  or  Thomp- 
son, in  relation  to  the  legality  of  imposing  a  fine  upon  Haney,  instead  of  sen- 
tencing him  to  imprisonment. 

A.  I  do  not  know  that  I  can  recollect  what  language  he  made  use  of.  There 
was  something  in  relation  to  it,  I  had  not  taken  so  active  a  part  in  conversing 
about  it  aa  tome  of  the  other  lawyers.  There  were  three  or  four  of  ua  on  th« 
defence. 


391 

Q.  You  cannot  remember  whether  he  expresBed  a  dedded  opinion  whether 
he  could  be  fined. 

A.  1  do  not  recollect  that  he  expreued  a  decided  opinion,  that  he  could  not 
be  fined.  We  said  something  about  the  Satute,  and  spoke  about  what  yiew 
the  Court  might  take,  to  some  sections  referred  to.  I  know  he  left  us  there^ 
and  went  and  spoke  to  Judge  Hubbell ;  I  know  Thompson  insisted  upon  the 
propriety  of  fining  in  place  of  imprisonment  I  do  not  recoliec!;  the  ciaae  of 
his  going  to  the  Judge,  nor  whether  it  was  on  some  suggestion  of  his  own. 

Q.  Were  you  present  at  the  time  a  motion  in  arrest  was  argued  in  Court 

A.  I  was ;  I  know  we  were  in  a  good  deal  of  suspense,  as  to  what  the  decis- 
ion of  the  Court  would  be,  upon  the  motion  in  arrest  of  judgment  I  do  not 
think  I  could  say  what  the  pointa  were  that  were  made  in  the  argument;  I  did 
not  argue  it 

Q.  Was  it  insisted  upon,  on  the  part  of  the  defence,  that  that  was  not  an  in« 
dictment  under  the  d5tb  Section,  which  provides  for  imprisonment  for  an  at- 
tempt at  assault  with  intent  to  murder,  being  armed  with  a  d^.n::^<  ro  as  weapon. 

A.   I  think  that  was  one  of  the  grounds  taken  in  the  argument  of  the  case. 

Q.  Do  you  remember  the  form  of  that  indictment 

A.  I  cannot  say  that  I  do. 

Lbti  BLOSsex  was  sworn  and  examined  upon  Specification  1,  Article  2. 

Q.  Wh<"re  do  you  reside. 

A.     I  reside  in  Milwaukee. 

Q.  Are  you  acquainted  with  Judge  Hubbell?    A.    Ye9  sir. 

Q.  Are  you  acquainted  with  Henry  P.  Hubbell,  and  Jonathan  Tayljr* 

A.  Yes  sir,  with  botli  of  them. 

Q.  Do  you  recollect  the  fact  that  Mr.  Taylor  had  a  judgment  against  the 
icity  of  Milwaukee. 

A.  Well,  sir,  I  knew  nothing  about  it,  at  the  time  of  the  rendition  of  it 

Q.  Well,  at  any  time.    A.    Yes,  sir. 

Q.  When  did  that  fact  come  to  your  knowledge. 

A.  Well  it  was  first  brought  to  my  knowledge  by  Henry  P.  Hubbell,  sir. 

Q.  About  what  time. 

A.  Well  it  must  have  been  some  where  about  the  last  of  December,  or  the 
first  of  January,  1851  or  '52. 

Q.  Did  you  purchase  that  judgment  of  Henry  P.  Hubbell.    A.  Yes^  air. 

Q.  You  may  state  the  circumstances. 

A.  Henry  P.  Hubbell  was  owing  me  about  IdOO,  I  think.  I  spoke  to 
him  about  the  payment  of  it,  and  in  the  course  of  the  conversation,  he  proposed 
to  sell  me  a  judgment  against  the  city  of  Milwaukee.  About  that  time  we 
were  purchasing  orders,  for  the  purpose  of  getting  them  bordad.  I  supposed, 
at  that  time,  the  new  charter  would  be  passed,  and  the  city  indebteduess  would, 
probably  be  bonded  under  the  charter.  I  was  purchasing  city  orders.  I  told 
Mr.  Hubbell,  I  did  not  know  what  the  judgment  was,  but  1  would  kok  at  it  and 
see;  he  told  me  it  was  a  judgment,  given  to  Jonathan  Taylor,  Hflraiust  the  city 
of  Milwaukee*  and  said,  that  the  amount  was  about  llOOO.  We  parted  after 
that  conversation,  and  either  that  afternoon,  or  within  a  very  short  time^  he 
•came  to  rae,  with  an  assignment  of  the  judgment,  and  showed  me  the  amount 
of  it,  from  Mr.  Tavlor  to  him.  I  told  him  I  would  see  Mr.  Taylor  and  if  the 
matter  was  all  rignt,  I  would  make  a  bargain  with  him  for  it;  in  the  mean 
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tItaM,  I  MW  Mr.  Taylor.  I  met  him,  I  tlihik,  in  the  streets  of  Mihraiikee,  uid 
asked  him,  if  that  judgment  was  all  light,  and  what  it  was  for.  He  replied,  to- 
the  best  of  my  recollection,  that  it  was  for  work  done,  some  two  years  before, 
that  he  had  not  got  his  pay  for  it,  and  that  it  was  all  right.  I  told  him  I  merely 
wished  to  know  it  there  were  any  ofBsets,  or  anything  to  interfere  with  the  col- 
lection of  the  matter;  and  he  said  there  was  nothing  of  the  kind,  at  all.  I  then 
saw  Mr.  Hubbell ;  I  do  not  know  whether  it  was  that  day,  or  within  a  day  or 
two  after  that.  I  think  he  came  to  my  office  again  upon  the  labject,  and  I 
bargained  with  him,  for  the  judgment  then.  I  think  I  was  to  pay  him  $850  for 
it.  The  judgment,  as  appears  on  the  assignment,  $1066,05.  I  did  not  pay 
him  at  that  time.  I  said  you  had  better  get  an  assignment  of  that  judgment 
from  Mr.  Taylor,  to  me  direct,  to  save  a  multiplication  of  entries.  He  went  off, 
and  came  back  with  this  assignment,  which  I  have  in  my  hand,  from  Mr. 
Taylor  to  me  direct;  it  is  dated  January  8,  1852.  1  have  nothing  to  guide 
my  memory,  in  reference  to  the  matter,  except  that. 

Q.  I  shall  oS^  that  assignment  in  evidence;  but  was  it  attested  in  the 
presence  of  any  one. 

A.  I  was  not  present  when  it  was  assigned ;  it  was  brought  to  me  preciaely 
as  it  is  now,  and  has  been  in  my  possession  ever  since. 

Q.-  On  the  execution  and  delivery  of  that  aa^gnroent,  what  then. 

A.  I  paid  him  either  9200  or  $250  of  the  amount.  I  think  that,  together 
with  the  indebtedness,  left  $300  that  I  was  to  pay  him  in  a  short  time^  I 
told  him  if  he  wanted  a  llOO  or  so,  beyond  what  I  had  just  paid,  he  might 
draw  for  it  any  time,  and  that  I  woald  pay  it  all  in  a  very  few  days  or  weeks. 

Q.  Well,  after  ths  judgment  was  assigned  to  you,  what  did  you  proceed  to 
do. 

A.  Well,  sir,  that  was  on  the  8th  of  January;  I  do  not  know  whether  I 
received  it  on  the  day  of  date  or  subsequently.  The  first  record  I  have  of  the 
matter,  is  made  January  24th,  1852.  I  directed  a  letter  to  the  Common  Coun- 
cil,  a  copy  of  which  I  have  in  my  hand.  Mr,  Blossom  read  the  letter,  as  fol* 
lows : 

"  Milwaukee,  January  24,  1852. 
'^'To  the  Hon.  Common  Council  of  the  City  of  Milwaukee: 

"  Gents  : — I  am  the  assignee  of  a  judgment  of  Jonathan  Taylor,  against. 
the  city  of  Milwaukee,  rendered  November  4th,  A.  D,  1851,  for  one  thousand 
and  sixty-six  dollars  and  sixty -five  cents,  and  costs.    I  am  anxious  that-  you 
should  take  some  immediate  steps  for  the  adjustment  of  this  matter. 

Very  respectfully,  your  ob't  serv% 
(Signed)  "       L.  BLOSSOM." 

The  next  intriHgence  T  had  of  it,  I  was  informed  by  the  City  clerk,  when  I 
went  to  inquire  after  it,  that  it  had  been  referred  to  a  committee,  and  I  found 
on  examination  of  the  records,  a  report  of  the  proceedings  of  the  Common 
Council;  a  copy  of  which  I  have  in  my  hand. 

(Mr.  Blossom  read  the  resolution,  as  follows:) 

"Aid.  Daggett,' also  from  $ame  committee  to  whom  was  referred  the  com- 
ibunication  of  Levi  Blossom,  setting  forth  that  he  was  the  assignee  of  a  judg- 
itient  of  Jonathan  Taylor,  against  the  city,  for  $1,066  65  and  costs^  and  asking 
that  provision  fbr  the  immediate  adjustment  of  same,  be  made,  reported  thereon^ 
an  foilowa: 


393 

''Hie  committee  to  whom  was  referred  tbe  eomraamceikm  of  L.  Blonom, 
Eiquire,  report:  Thet  they  have  had  the  same  under  careful  exBrninaftion, 
aed  wookl  say,  that  the  city  has  a  much  larger  account  against  him,  hy  the 
Mray  of  taxes,  than  he  has  against  the  city,  and  by  his  calling  on  the  City 
Treasurer,  he,  (the  Treasurer)  will  be  ready  to  balance  accounts  with  him  at 
any  time." 

Q,  In  that  connection,  I  will  aak  you  to  state  whether  you  had  paid  your 
taiea  for  that  year. 

A.  I  suppose  I  owed  them  some  for  taxes.  The  fact  was,  we  had  a  large 
tax  list  that  year,  and  about  that  time,  the  office  was  very  much  crowded 
with  tax  payers.  I  had  often  called  at  the  office,  to  have  them  make  out  a  list 
of  my  taxes.  I  had,  I  suppose,  93,000  or  $4,000  of  city  indebtedness  in 
my  hands,  besides  this  judgment,  and  I  ielt  a  little  indignant  at  the  report 
of  the  Com  noon  Council— in  fact,  very  much  so.  I  went  to  Mr.  Daggett, 
chairman  of  the  committee,  and  asked  him  for  the  papers,  and  took  occasion 
to  tell  him  that  I  thought  he  had  acted  Kke  a  puppy  about  the  thing;  that  I 
did  not  ask  any  favors  about  it,  that  it  was  none  of  their  business  to  drag  my 
private  affiiirs  before  the  public  in  that  way.  I  addressed  him  with  a  great 
deal  of  severity.  I  also  met  Mr.  Randall,  another  Alderman,  and  I  told  him 
I  thought  he  had  acted  like  a  contemptible  puppy  in  the  matter.  I  did  not 
spare  either  of  them.  I  told  them  they  should  pay  this  judgment  to  the  utter- 
most farthing  of  it  in  cash,  and  that  I  would  take  nothing  but  money  of  them, 
add  thait  they  could  nut  then  pay  it  in  city  bonds.  I  immmed lately  went  to  Mr. 
Watkina,  and  requested  him  to  file  a  bill  in  chancery,  against  the  city,  and 
ask  for  an  injunction  against  tbe  city  treasury,  and  I  think  also  against  Mr* 
Mitchell  I  think  I  told  them  to  enjoin  everything  they  could  get  hold  of, 
and  to  enjoin  Mitchell,  becanse  I  supposed  him  to  be  the  depository  of  the 
city  fundi  of  the  treasury.  Mr.  Watkius  drew  the  bill,  and  I  suppose  it  was 
filed.  I  do  not  know  that  I  have  seen  it  since.  The  next  intelligence  I  had 
of  ity  wne  tihat  the  injunction  had  been  granted.  Some  members  of  the  Com- 
mon Council  spoke  to  me  in  reference  to  the  matter,  but  I  do  not  recollect 
who.  I  made  the  reply  to  them  that  I  did  not  want  anything  but  the  money; 
but  the  money  £  was  going  to  have,  if  I  could  get  it.  I  received  a  copy  of  two 
resolutions  that  were  passed  upon  this  Subject  One  was  dated  February  12th, 
and  the  other,  February  19th;  the  one  dated  the  12tb,  Resolved,  that  the 
City  Attorney  should  take  immediate  steps  to  have  the  injunction  dissolvedy 
and  thit  in  the  mean  time,  the  city  treasurer,  with  an  exception  or  two,  which 
was  named*  should  make  no  disbursements  in  cash.  This  resolution  I  never 
saw,  until  after  1  Was  subpoenaed  here  as  a  witness.  In  the  mean  time,  an  ap- 
plication was  .made  by  Mr.  Randall,  as  I  was  informed,  to  get  the  injunction 
modified;  Mr.  Watkins  told  me  about  it,  I  believe,  and  told  nle  in  substance, 
what  it  was,  and  said  it  was  a  perfect  dissolution  of  it,  if  they  succeeded  in  it. 
I  told  him  I  hoped  tbey  would  not  succeed  in  it,  and  cautioned  him  to  be  care- 
ful and  not  have  any  modification  of  it,  if  he  could  prevent  it  He  informed 
me  the  next  day,  I  think,  that  the  injunction  had  been  modified  so  far  aa  to 
penait  the  city  to  receive  funds,  but  I  tbink  not  to  pay  any  out.  I  complained 
some  of  it.  I  thought  the  Mayor  and  Aldermen  were  inclined  to  cheat  me 
out  oi  it  if  they  could,  and  did  not  know  but  they  would  succeed*  In  the 
mean  time^  within  a  day  or  two,  Mr.  West)  I  think,  came  to  me  in  behalf  of 
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the  city,  and  said  thej  would  like  to  have  the  matter  settled ;  that  they  had  not 
the  money  to  pay  the  judgment,  but  that  they  would  give  me  tl,200  in  citj 
bonds,  for  the  $1,066  judgment  I  told  him  I  would  think  of  it,  and  see 
what  I  would  do ;  I  had  sworn  most  solemnly  not  to  take  anything  but  the 
money,  and  I  thought  I  should  not  I  felt  as  tho'  they  had  treated  me  v&rj 
badly  about  the  thing,  and  I  was  not  in  very  good  humor.  In  a  day  or  two, 
Mr.  James  Rogers  came  to  see  me;  I  do  not  know  whether  he  was  an  alder- 
man or  not  I  had  quite  a  long  talk  with  him  about  it.  He  plead  the  necessi- 
ties of  the  city,  and  said,  it  was  impossible  for  them  to  pay  the  money.  I  told 
him  it  was  a  mighty  poor  excuse,  after  treating  me  the  way  they  had.  I  told 
bim  I  had  the  stuff  to  pay  the  city  what  I  owed  them,  and  I  wanted  them  to 
pay  me.  He  finally  said,  they  would  give  me  $1200  in  city  bonds,  and 
wanted  to  know  if  I  had  any  objections  to  it.  I  told  him  if  I  took  them,  I 
wanted  two  $500  bonds,  and  one  $200  bond,  but  I  did  not  close  the  matter 
then.  I  then  went  and  saw  Henry  P.  Hubbeli.  The  resolution  was  passed,  I 
think,  on  the  19th,  at  the  time  of  the  payment  (Mr.  Blossom  read  the  reso- 
lution, aa  follows:^ 

"  Resolved^  That  there  be  issued,  by  the  Mayor  and  Clerk,  general  city  or- 
ders, of  an  amount  sufficient  to  pay  the  judgment,  against  the  dty,  owned  by 
Levi  Blossom — that  said  orders  be  bonded,  and  placed  in  the  hands  of  the 
Chairman  of  the  finance  committee,  to  settle  said  judgment,  and  that  the 
amount  be  charged  to  the  proper  fund.'' 

This  was  unlimited ;  they  bad  gone  into  a  negotiation  to  settle  with  me.  I 
presume  it  iras  upon  the  passage  of  this  order,  that  these  gentlemen  came  to 
me.  There  was  a  less  sum  ofiered  me  at  first,  but  there  was  a  finality  given. 
They  thought  I  ought  to  accept  the  offer,  and  plead  that  the  committee  had 
acted  ignorantly,  and  that  I  had  better  settle  it  at  what  was  offered. 

Q.  Did  yon  back  out  of  what  you  had  sworn  to,  or  did  you  adhere  to  it? 

A.  I  had  obligated  myself  to  pay  Henry  $300  more.  I  had  sworn  to  take 
nothing  but  money  of  the  City,  and  I  did  not  like  to  r^ract  what  I  had  said 
upon  the  subject,  so  I  said  to  Henry  P.  Hubbeli,  '*  if  you  will  give  $50  and  mj 
money  back,  you  may  have  the  judgment  and  take  the  bonds  upon  it;  I  never 
shall  take  the  City  bonds  for  it,  although  I  can  get  $1200  for  it."  That  daj 
or  the  next  day,  he  came  to  me  and  said  he  would  give  me  the  money  and 
take  the  City  bonds.  He  did  so,  paid  me  the  money,  and  I  told  the  derk 
of  the  City,  to  pay  him  the  bonds.  I  think  that  I  gave  to  Mr.  Hubbeli  the 
identical  bonds.  I  find  on  looking  at  the  records,  that  the  order  for  bonds 
is  receipted  in  my  name  for  Henry  P.  Hubbeli,  and  consequently,  I  think  I  did 
not  go  personally  to  get  the  bonds  for  him,  but  I  was  getting  bonds  and  orders 
every  day  or  two,  and  perhaps  without  having  examined  critically.  I  think  I 
answered  that  I  received  the  bonds  from  the  City  of  Millwaukee.  I  bai^gained 
with  them  in  that  way ;  but  I  find  I  receipted  upon  them,  for  Henry  P» 
Hubbeli,  and  I  presume  he  took  them. 

Q.  Then  you  transferred  these  bonds  to  Henry  P.  Hubbeli,  and  he  took 
this  judgment  to  the  office, 

A.  I  made  no  transfer  farther  than  to  take  my  money.  I  cannot  find 
among  my  papers  any  order  upon  the  City  to  pay  him  the  bonds^  but  I  prob- 
ably met  Mr.  Johnson,  and  told  him  verbally,  to  deliver  these  bonds  to  Henry 
P«  Hubbeli.    Mr.  Johnson  was  then  dty  dark. 


895 

Q.  You  say  you  employed  Mr.  Watkins.     A.  Yes,  sir. 

Q.  Who  paid  him  for  his  services  in  that  suit     A.  I  paid  him. 

Q.  At  the  time  of  the  commeoceraent  of  the  suit,  and  at  the  time  of  making 
that  order  hy  Judge  Hubbell,  modifying  that  injunction,  were  you  the  absolute 
owner  of  that  judgment. 

A.  Yes,  sir,  just  as  much  so,  I  thought  then,  as  I  was  of  any  property  I  had 
in  the  world.  I  paid  Mr.  Watkins  on  the  5th  of  February  $20,  in  full  for  his 
senrices  in  the  matter.  That  was  after  the  matter  had  been  fully  settled  and 
closed. 

Q.  Did  you,  at  any  time,  after  you  purchased  that  judgment,  and  until  the 
final  settlement  of  the  matter,  have  any  interview  with  Judge  Hubbell  about  it, 
or  in  regard  to  any  order  he  should  make  in  that  suit. 

A.  I  never  spoke  to  Judge  Hubbell  but  once  about  it  I  went  first  to  see 
Henry  P.  Hubbell,  and  did  not  find  him,  I  then  asked  the  Judge,  if  execution 
had  been  issued  upon  that  judgment  He  said  that  none  had  issued.  I 
then  wrote  to  the  clerk,  Mr.  Parker,  for  one. 

Q.  Yon  had  been  told  by  Mr.  Watkins,  that  that  was  necessary  before  a 
creditor's  bill  could  be  filed.     A.  Yes,  sir. 

Q.  Had  Judge  Hubbell  anything  whatever  to  do  with  commencing  that 
suit,  or  about  any  order  made  in  the  progress  of  it 

A.  No,  sir,  not  atalL  I  had  no  more  to  do  with  Judge  Hubbell  about  it, 
than  I  had  with  you. 

Q.  Was  not  the  order,  which  the  Judge  made,  rather  detrimental  to  your 
interests. 

A.  I  complained  to  Mr.  Watkins,  about  his  modifying  the  order,  but,  said 
he,  "you  are  mad,  I  do  not  think  it  will  hurt  you."  I  told  him  after  the  mean- 
ness they  had  been  guilty  of,  I  did  not  want  to  do  anything  to  oblige  themi 
but  to  make  them  pay  me  the  money.  I  complained  to  him  of  the  Judge's 
conduct 

Q.  You  say  you  are  acquainted  with  Jonathan  Taylor;  I  wish  to  ask  you,  if, 
at  any  time,  since  these  proceedings  were  in  contemplation,  or  since  this  im- 
peachment has  been  pending,  here  at  Madison,  you  had  any  conversation 
with  Mr.  Taylor,  or  heard  any  conversation  in  which  he  expressed  his  feelings 
against  Jud;re  Hubbell. 

A.  Well,  I  think,  some  three  or  four  weeks  ago,  I  did.  Mr.  Taylor  came 
into  my  office  and  commenced  talking  with  me  about  the  m  ;tter  of  this  judg- 
ment. He  said,  that  matter  was  all  straight  enough,  and,  as  far  as  he  and 
Judge   Hubbell  was  concerned,  he  did  not  deny  that  he  got  his  pay  all  right 

enough ;  but,  said  he,  the  d d  rascal  has  cheated  me  out  of  $600  or  $800 

worth  of  city  orders,  and  in  reference  to  that  transaction  he  had  acted  like  a 
d d  villain  and  he  would  follow  him  up. 

Q.  Did  he  say  how  he  would  follow  him  up. 

A.  He  said  among  other  things  that  he  always  had  great  confidence  in  Judge 
Hubbell.  I  said  to  him  I  didn't  know  about  any  difficulty  between  him  and 
Judge  Hubbell.  He  was  exceedingly  boisterous  and  emphatic  He  said  "  He 
was  my  attorney,  and  he  was  the  last  man  in  the  world,  that  I  ever  expected 
would  do  so,''  and  said  he,  "  I  will  follow  him  up  as  long  as  I  live,  and  you 
would  do  80  too."  He  seemed  to  be  exceedingly  bitter,  and  said  a  good  deal 
on  the  subject    Mr.  Ortoo  was  present  with  me  there. 
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Q.  Have  jou  any  recollection  of  being  at  Judge  Hubbell's  room,  and  haviiig 
a  converGation  with  him  there,  Taylor  being  present,  and  taking  part  in  the 
conversation. 

A.  I  have  no  recollection  of  anything  of  the  kind.  I  do  not  think  I  ever 
did. 

Q.  I  will  mention  a  circumstance,  which  may,  possibly  help  you  to  lecall  it, 
if  it  is  a  fact  Do  you  remember  being  present  on  any  such  occasion,  only 
you  three  together,  talking  about  this  matter,  and  of  your  proposing  or  sug- 
gesting that  the  assignment  had  better  be  made  to  somebody  else. 

A.  N'o,  sir,  I  noticed  that  in  Mr.  Taylors's  testimony,  and  I  deny  it,  as  posi- 
tively as  he  affirmed  it.  I  could  see  no  possible  obejct  of  assigning  it  to  any- 
body else,  in  the  situation  in  which  I  was  placed,  unle&s  I  got  my  money. 

Cross  Examination, — .Mr.  Ryan.  I  think,  Mr.  Arnold,  you  said  you  were 
going  to  oflSsr  that  assignment  in  evidence.  (Mr.  Blossom  read  the  assign- 
ment.) 

Mr.  KyAN.  You  stated,  Mr.  Blossom,  that  prior  to  your  receiving  this  aa» 
signment,  you  had  seen  the  assignment  of  Taylor  to  Henry  P.  Hubbell  9 

A.  Yes,  sir,  I  think  so.  I  think  it  was  shown  to  me,  and  the  amount  of  the 
judgment  was  mentioned.     It  was  similar  in  its  terms  and  language  to  this  one. 

Q.  Why  did  you  prefer  an  assignment  from  Taylor,  than  from  Henry  P. 
Hnbbell. 

A.  Well,  sir,  only  to  avoid  multiplication  of  entries;  frequently  when  assign- 
ments have  been  made  to  me,  if  I  could  get  the  assignment  from  the  first  party, 
I  have  done  so.  I  can  tell  no  further  about  the  date,  than  that  the  assignment 
makes  it  about  the  first  day  of  January,  1852.  -  I  stated  before  the  committee, 
if  I  recollect  right,  without  having  the  papera  before  me,  that  it  was  the  latter 
part  of  the  winter  or  spring  of  1852. 

Q.  Did  you  not  know  that  it  was  sometime  subsequent  to  the  8th  of  Jan- 
uary. 

A.  I  did  not  hrum  that  it  was,  but  it  probably  was. 

Q.  Do  you  recollect  how  long  you  had  the  judgment,  before  you  wrote  the 
letter  to  he  common  council. 

A.  I  cannot.    But  it  must  have  been  a  few  days. 

Q.  Then  putting  the  two  dates  together,  can  you  not  say  it  was  sometime 
between  the  8th  and  24th.    A.  Yes,  sir. 

Q.  Is  It  not  your  impression,  that  it  was  nearer  the  24th  than  the  6th. 

A.  No,  sir.     I  have  no  impression  about  it. 

Q.  Mr.  Blossom,  you  were  examined  before  the  committee  of  the  Assembly, 
I  believe  9     A,  I  was,  sir. 

Q.  Did  you  give  to  that  committee  the  same  aoconnt  of  that  transaction, 
that  you  now  give. 

A.  Not  in  this  detailed  manner,  in  substance  I  did.  If  I  stated  anything 
different,  I  should  like  to  correct  it  now,  if  I  could  know  what  it  was. 

Q.  Did  you  ever  state  to  that  committee,  any  re  transfer  of  your  interest  in 
the  judgment,  or  the  avails  of  it,  to  Henry  P.  Hubbell. 

A.  I  do  not  think  I  did.  I  stated,  if  I  recollect  right,  in  answer  to  an  in- 
quiry like  this-^whether  I  let  Henry  P.  Hubbell  have  what  I  got,  in  that  judg- 
ment— I  answered  that  I  did  let  him  have  one  of  the  identical  bonds.  I  had 
he    impression,  that  I  went  to  the  city  clerk,  and  got  the  bonds  for  tha 
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judgment,  among  other  bonds.  I  supposed  I  had  received  these  bonds  upon 
the  judgment,  from  the  citj  clerk;  and  had  I  been  questioned  upon  that 
point,  before  the  committee,  I  should  have  sworn  so,  for  I  did  not  know  but 
I  did  get  the  bonds,  as  I  was  getting  city  bonds  there  frequently,  and  I 
supposed  I  got  all  ray  city  bonds  myself. 

Q.  Did  you  state  to  the  committee,  that  subsequent  to  the  difficulty  with 
the  common  council,  you  made  an  arrangroent  with  Henry  P.  Hubbell,  to 
take  the  judgment,  and  receive  the  bonds. 

A.  I  think  I  did  state  something  to  that  effect  I  think,  that  was  the 
substance  of  my  answer,  to  some  inquiries,  that  were  put  to  me. 

Q.  Did  you  state  to  the  committee,  that  you  received  the  bonds  of  the  city 
in  payment  of  the  judgment,  and  that  you  let  Henry  P.  Hubbell  have,  in 
payment  for  the  judgment,  one  of  the  identical  bonds  you  received  for  the 
judgment 

A.  I  do  not  recollect  how  that  was,  precisely,  but  I  presume  I  made  such 
an  answer  to  sot..v,  enquiry,  if  you  have  it  written  down  so,  I  should  think  it 
very  likely  that  that  was  the  substance  of  my  answer. 

Q,  Did  you  not  state  before  that  committe,  that,  after  yon  had  the  difficulty 
with  the  common  council,  you  made  the  arrangement  with  Henry  P.  Hubbell, 
to  let  him  have  a  portion  of  the  bonds,  which  you  should  get  from  the  city,  in 
payment  of  the  balance  due  him  on  the  judgment 

A.  I  do  not  think  I  meant  to  be  understood  in  that  way.  I  might  have  said 
60,  but  as  I  said  in  my  direct  examination,  after  my  difficulty  with  the  city 
council,  and  after  the  trouble  I  had  had  about  it,  I  went  to  see  Henry  P.  Hub- 
bell; 1  stated  the  facts  to  him — that  they  had  propof^ed  to  me,  to  take  $1200 
in  city  bonds,  for  the  judgment,  but  that  I  had  sworn  to  take  nothing  but  the 
money,  and  was  not  going  to  recall  what  I  had  said;  if  I  stated  that  I  did  let 
him  have  the  identical  city  bonds,  I  state  now,  as  I  should  have  stated  then,  if 
I  had  known  what  I  was  going  to  be  called  upon  to  say — the  reason  why  I 
was  mistaken,  was,  that  I  made  an  arrangement,  if  I  took  the  bonds,  to  receive 
one  $200  bond,  and  two  $500  bonds;  but  it  appeare  tbat  he  got  a  $1^00 
order  receipted  on  the  books.  I  do  not  think  I  ever  received  the  bond,  or  that  I 
ever  had  it  in  my  bands  at  all ;  if  I  stated  so  before  the  committee,  I  was  mis- 
taken. 

Q.  Did  you  state  last  winter,  that  you  had  sworn  that  you  would  take  nothing 
but  money  for  the  judgment 

A.  I  do  not  think  I  did. 

Q.  How  came  you  then  to  state  that  you  did  receive  city  bonds  in  payment 
for  this  judgment 

A.  I  do  not  say  that  I  remember  of  saying  so.  I  presume  I  stated  that  I 
received  city  bonds,  in  fact,  I  did  receive  them  under  the  arransement  I  made 
with  Henry  P.  Hubbell ;  and  in  anwer  to  a  direct  question,  I  £ould  say  now, 
that  I  received  for  that  judgment,  nothing  but  city  bonds* 

Q.  Have  you  no  data  by  which  to  fix  the  date  of  the  purchase  of  that 
judgment  exQept  the  date  of  that  assignment,  and  the  date  of  this  letter  to  the 
Common  Council. 

A.  Not  that  I  know  of,  sir. 

Q.  Have  you  no  entries  in  your  books  relating  to  it 

A*  I  do  not  know  that  I  hare. 
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Q.  Have  you  looked  to  see. 

A.  (  do  not  know  that  I  have.    I  think  not 

Q,  You  knew  it  was  on  this  subject  you  were  to  be  examined. 

A.  I  think  so. 

Q.  Have  you  in  your  books  one  single  entry  upon  the  subject  of  this  jadg- 
ment, 

A.  It  is  not  a  transaction  that  would  go  into  my  books.  It  might  go  into 
ihe  books  of  the  Bank  of  Milwaukee. 

Q.  I  will  ask  you  that  question,  then.  Is  there  any  entry  in  the  bank  book 
of  Milwaukee.     A.  There  may  be. 

Q.  That  is  your  office  at  Milwaukee,  is  it  not. 

A.  That  is  my  office,  it  is  my  bank,  sir. 

Q,  Exactly  so;  and  I. suppose  it  would  not  be  very  difficult  to  say  it  was 
yourself. 

A.  Perhaps  not    There  may  be  a  little  difference,  but  it  is  not  material* 

Q.  Do  you  recollect  what  you  wrote  to  Racine  for  the  judgment 

A.  i  do  not  rccolkct  the  substance  of  what  I  wrote  to  the  clerk.  I  presume 
ihe  substance  was,  an  inquiry  as  to  whether  the  execution  had  been  issued,  and 
a  direction  to  send  the  execution,  if  there  had  been  one  issued. 

Q.  You  can  state  nothing  more  about  the  contents  of  that  letter,  than  what 
you  have  stated. 

A.  It  would  be  impossible  for  me  to  come  up  here  and  state  the  contents 
of  a  letter  I  wrote  a  year  ago  last  January.  I  do  not  recollect  what  I  did  state. 
I  only  recollect  from  the  general  character  of  the  business  I  was  transacting. 

Q.  Since  this  court  has  been  in  session,  have  you  stated,  here  in  Madison, 
that  you  let  Henry  P.  Hubbell  have  that  bond,  and  that  you  did  not  know  how 
you  got  paid  for  letting  him  have  it     A.  No,  sir. 

Q.  Have  you  stated  anything  to  that  effect^  Mr.  Blossom. 

A.  Well,  sir,  I  do  not  know  what  construction  may  have  been  put  upon  my 
language,  but  I  do  know  that  I  have  made  no  such  statement  as  that  to  any 
body,  in  any  town. 

Q.  You  say,  that  on  the  25th  of  February,  you  paid  Mr.  Watkins  $20  for 
his  services  in  the  matter.     A.  Yes,  sir. 

Q,  Was  Mr.  Watkins  your  general  attorney.     A.  Y'es,  sir. 

Q.  Was  he  doing  business  for  you  then,  and  had  he  been  previously. 

A.  Yes,  sir. 

Q.  Did  you  pay  him  at  that  time,  for  any  other  services,  except  those  in  this 
suit.     A.  I  think  not 

Q.  Were  you  not,  at  that  time,  owing  Mr.  Watkins  for  other  services 
rendered  before  that  time.     A.  I  do  not  know  that  I  was. 
Q.  Did  Mr.  Watkins  render  you  any  bill. 

A.  Well,  sir,  I  will  tell  you  the  facts ;  if  I  employ  any  body  to  do  a  special 
work  for  me,  I  generally  follow  it  up,  and  when  it  is  done,  pay  it  up.  That  is 
the  way  I  did  with  Watkins.  When  I  got  the  money  of  Henry  P.  Hubbell,  I 
went  to  Mr.  Watkins,  and  said,  *'  If  this  matter  has  been  settled,  I  want  to  pay 
you  for  this  particular  matter,''  and  it  is  only  by  referring  to  his  books,  that  I 
ascertained  this  entry.  I  got  that  entry  from  Watkins'  books,  and  I  recollect 
of  going  up,  and  then  paying  him. 

Q.  Is  there  any  entry  in  your  books  of  the  payment  of  that  |20» 
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A.  I  presume  not,  sir. 
.  Q.  Mr.  Watkins*  ofBce  is  over  your  bank,  is  it  not    A.  Yes,  sir. 

Q*  Do  you  recollect,  at  the  time  you  paid  that  money  to  Mr.  Watkins, 
of  going  up  into  his  room,  to  settle  that  matter.     A.  I  da 

Q.  Do  you  recollect  the  conversatioD  that  took  place  at  that  time. 

A.  No,  sir. 

Q,  Do  you  recollect  saying  to  him,  that  you  desired  to  settle  up  that  matter, 
and  his  rather  putting  it  c^,  and  saying  that  it  was  of  no  consequence,  or 
something  like  that 

A.  I  do  not  know;  ha  may  have  said  so.  '•**'^ 

Q.  Do  you  recollect  of  insisting  upon  paying  him,  and  of  either  naming,  or 
handing  him  that  amount  as  settling  that  matter. 

A.  Well,  sir,  I  do  not  know  that  I  did. 

Q.  At  the  time  you  went  up  to  Mr.  Watkins  in  that  way,  and  paid  him 
that  $20,  was  not  Judge  Hubbell  either  in  your  bank,  or  in  the  street  in  front 
of  it.     A.  Not  to  my  knowledge. 

Q,  Could  he  have  been  there  without  your  knowledge.     A.  He  might 

Judge  Hubbell.  Have  you  any  idea  that  I  was  there, 

A .  I  have  no  idea  about  it 

Mr.  Kyan.     Was  that  money  so  paid,  your  own  money.    A.  Yes,  sir. 

Q.  And  not  accounted  to  you,  by  any  person. 

A.  No,  sir.  I  want  the  privilege  of  explaining  the  reason  why  no  entry 
appears  on  my  books.  I  go,  generally,  to  my  safe  or  my  office,  take  |50,  or 
$100,  put  it  in  my  pocket,  make  an  entry  of  the  amount  taken,  and  never  make 
any  account  of  that  farther  until  it  is  gone.  I  keep  no  detailed  account  of 
every  sixpence,  when  I  pay  it  out. 

Q.  Do  you  make  entries  of  a  $1,000. 

A.  I  presume  I  do  generally.  When  it  comes  through  that  channel,  I  pre* 
sume  I  always  enter  it 

Q.  Do  you  recollect  stating  to  the  committee,  last  winter,  when  you  were  hero 
examined,  that  you  had  your  assignment  from  Henry  P.  HubbelL 

A.  I  did. 

Q.  Is  that  an  assignment  from  Henry  P.  Hubbell. 

A.  That  is  an  assignment  executed  by  Jonathan  Taylor,  and  delivered  to 
me  by  Henry  P.  Hubbell.  J  take  it,  ^ere  is  a  difference  between  execution 
and  delivery. 

Mr.  Ryan.  We  have  one  more  question  to  put  on  the  strength  of  a  certain 
paper  that's  not  in  the  court  room. 

Mr.  Knowltok.     Can  you  not  ask  the  question  without  having  the  paper* 

WiTNssa,    I  suppose  it  is  in  reference  to  the  letter  to  Mr.  Parker. 

Mr.  Ryan.    No,  sir,  it  is  not 

Witness.    I  am  glad  to  bear  it 

Senator  Stewart.  Did  you,  at  the  time  of  receiving  the  assignment,  give 
bim  any  note  for  the  unpaid  baJance,  or  did  you  enter  it  in  account 

A.  I  presume  sir,  I  did  not  give  him  any  note  and  I  do  not  know  whether 
it  was  entered  on  account  or  not 

Senator  Stewart.  What  was  the  reason  you  sought  Henry  P.  Hubbell  to 
re-assign  this  indebtedness,  if  you  had  already  made  an  arrangement  to  take 
bonds,  and  how  did  that  save  you  from  violating  your  oath  f 
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A.  I  wish  to  answer  jour  first  question  further,  the  uadentandiRg  was  like 
this.  The  purchase  was  made  to  be  paid  in  cash,  except  the  three  hundred 
dollars  he  owed  me.  I  said  to  him  here  is  $200  or  |250,  in  cash,  and  the  bal- 
ance I  would  piy  him  in  two  or  three  days,  at  his  directions.  If  he  should 
meet  me  in  the  streets  and  a^k  me  for  it,  I  should  take  out  the  money  and  pay 
him.  I  think  the  balance  wa.n  the  specific  amount  of  |300.  Vow  in  reply 
to  your  second  question,  I  do  not  know  that  it  did  save  me  from  violating  mj 
oath.  Perhaps,  I  might  say  that  I  had  altered  my  mind.  I  went  to  Henry 
P.  Hubbeli,  because  I  would  not  go  and  get  the  bonds .  myself,  I  would  not 
have  the  reputation  of  taking  the  bonds  after  scold m^  them  as  I  had,  and  I  do 
not  think  any  of  you  would,  if  you,  bad.  heard  the  dialx^ue  I  had  with  tbem« 
I  would  not  have  taken  them  hardly  to  save  the  debt — with  their  knowledgia, 
at  any  rate.  If  the  naked  fact  had  been  presented  to  me,  to  take  them  or  fight 
it  out  in  the  suit,  I  do  not  think  I  would  have  taken  them. 

Senator  Stewart.  I  asked  that  question  because  I  uaderstood  that  you  had 
already  made  the  arrangement  to  take  them. 

A.  The  proposition  was  made  to  me,  and  I  went  off  to  make  the  arrange- 
ment with  Henry  P.  Hubbt^ll.  I  did  not  agree  positively,  to  take  the  bonds^ 
and  then  I  made  the  arrangement  as  I  have  stated,  by  which  I  did  not  take 
them.    I  got  my  money  and  did  not  take  them. 

Mr.  Arnold.  In  the  city  of  Milwaukee,  among  its  basin  ess  men,  ia  not 
your  word  good  for  any  amount  yon  would  give — just  as  good  as  a  note. 

A.  I  think  you  had  better  ask  that  of  somebody  else* 

Q.  Does  your  word  pass  there. 

A.  If  I  should  promise  you  three  hundred  dollars  to-morrow  morning,  I 
think  you  would  take  it. 

Q,  I  ask  that  in  rera-d  to  your  giviig  your  word  to  Henry  P.  Hubbell. 
Now  in  regard  to  the  payment  of  lawyer  fees  to  Mr.  Watkios — ^are  you  now 
sure  that  Judge  Hubbe'l  was  not  up  there,  and  that  he  did  not  slip  $20  into 
your  hands. 

A.  Judge  Hubbell  was  not  there,  and  knew  nothing  about  it.  I  don't 
believe  h3  knew  anything  about  it  till  now. 

Mr.  RvAK.  I  wish  to  retain  this  assignment  in  Court  ^Jadge  Hubbell 
here  admitted  that  the  b)dy  of  that  assignment  was  in  his  hana-writing.) 

The  witness  objected  to  leaving  the  assignment. 

Mr.  Arnold.    Will  not  a  copy  do  you  ? 

Mr.  Rtax.  The  reason  why  I  desire  to  keep  the  original  paper,  is  that  I 
shall  have  to  submit  the  original  paper  to  a  witness,  to  question  him  about  i^ 
and  I  suppose  no  copy  would  snswer  my  purposes. 

Mr.  Ae!<old.  If  Mr.  Blossom  will  entrust  it  to  me^  I  will  see  that  it  is  Fetam« 
ed  to  him. 

WiTKESs.  If  the  paper  is  properly  in  Qouit,  I  snppoee  it  will  remain  here, 
if  not  I  shall  tak )  it  home. 

Mr.  RvAK.  Mr.  President,  I  will  say  that  it  is  indiapennble  to  have  tliat 
.psper  in  the  control  of  the  Court 

Mr.  Enowlton.  If  the  gentleman  would  atate  ibr  what  particular  pnrpoos 
be  wishes  it  retained,  perhaps  we  might  obviate  the  neceesity  by  making  aome 
adi&i  «i<^B. 

Mr.  Rtax.    No  admi^flion  that  yoii  would  ni^ke,  would  obviate  it 
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,  Senat^  Dcnx  •  I  presume  there  19  no  question,  but  that  it  is  at  the  option 
of  g  party  to  rase  an  qbj^ction  to  producing  private  papers  in  Court,  If,, 
however,  if  lie  introduces  them  volunlarilj,  as  part  of  the  evidence  and  records' 
of  the  Coiirt,  it  st^iies  roe  th^it  it  is  eo  in  this  instance;  and  t}2e  Court  may, 
it^ake  an  order  that  he  shall  receive  the  paper  when  it  has  properly  performed' 
its  office.    This  paper  is  now,  a3  I  understand  it,  in  the  possession  of  the  Court' 

•Mr.  Arnold.  I  will  ask  one  question  more,  Mr.  Ryan,, of  the  witnesair 
Was  the  name  of  2)^enry  P.  Hubbell,  the  subscribing  witness,  signed  to  the' 
s^ignment,  when  you  received  it. 

A.  I  have  no  doubt  of  \i*  I  do  noC  think  it  has  been  altered  a  particle.  I' 
<I6  not  think  for  the  last  year,  it  has  been  out  of  my  safe,  till  I  took  it  out  to, 
hjriiyg'it  to  Siadison. 

.'  Mr.  Rtan»     (Handing,  t^6  witness  a  paper.)     Was  that,  your  deposition,' 
before  the  Committee  last  winter. 
T  A.  Y«,8i^..^  _     . 

'  '^  At  the  time  of  your  •examination  before  th^  Committee,  you  signed'  your, 
liame  as  it  wa^  taken  down,  did  you  not 

A.  That  is  my  signature,  sir. 

Mr.  Rtan.  To  save  any  objection  being  tak^n,  if  it  was  done  hereafter,  we' 
now  propose  to  give  the  deposition  of  this  witness,  as  testimony  before  this 
GourL  as.it  was  given-  before  thet  examining'  Committer  of  last  winter.  The 
Teason  why  we  do  it  now,  Mr.  President,  is  in  order  to  save  any  difficulty  that 
might  arise  if  'it-  was  done  hereafter.  They  have  now  an  opportunity  o^ 
putting  questions  to  the  witness,  in  reference  to  it,  which  they  might  not  here* 
after  be  able  to  do,  because  Mr.  Blossom  most  likely  will  be  gone.  ' 

Mr..  Knowlton,     Upon  what  legal  principle,  can  that  be  offered  in  evidence. 

Mr.  Kyan*  Upon,  the  principle  that  a  paper  made  under  oatb,in  reference  to 
tlie  same  subject  matter  upon  which  the  witness  testifies,  and  which  is  different- 
from  i^  inay  be  given- in  evidence  to  rebut  that  testimony. 

Witness.'    I  would  like  very  well  to  haveit  read,  myself. 

y^if  ^KOLD.     I  do  not  understand,  Mr.President,  that  this  is  prop3r3    .-  * 
dence  to  be  irUiroduced  either  now  or  at  any  future  time,  when  the  other  side 
aliall  h^Ve  aii.  opportunity  of  introducin.sj  rebutting  proof.    The   foundation' 
for  it  has  pot  Wn  laid.     Setting  asi^ie  all  other  objections,  I  take  it  that  t^e 
previous  account^  given  by  the  witness,  cannot  be  given  in  evidence.    The 
witness  must  be  liiterrogated  as  to  whether  he  previously  gave  an  account  of 
the  sam^ transaction ;  to  whom  and  when,  and  whether  it  diifered  from  that! 
now  given;  and  then  his  attention  mii3tbe  called  to  what  his  statement  or 
t^tif]i^n||f  has  been.     Thia  is  tKe  rule  that  must  apply,  to  make  this  depoeition 
evidence  in  any  event     But  it  strikes  me  there  is  »n  objection  of  another' 
cliaract^r. .  which  it  is  my  privilege  and  my  duty,  to  urge  here.    The  pap<f 
now  lirb^ivced'  here,  and  proposed  to  be  read,  is  a  part  of  the  testimony  taken  | 
"^(Dre  tiie tjOoimittee  of  the  Legislature,  if  I  understand  the  proposition;  and, 
it  ifl  the  testimo^  of  Mr.  Blossom,  t^e  witness  at.  preeeat  on  the  stand.    NoW|' 
sir,  ^e  Ibtave  at  ah  earlier  period  in  this' case,  made  ev^ry  fffv>rt  in  our  power,' 
byrp^iW]C|D|  by  b^^ng^and  fa^  appealing  to  the  aiuhojiLy  of  this  Court,  to' 
get  ppQsessiop  of  the^  t^ipony  Uiat  was  taken  before  that  Committ^    Wo 
de'^ired '  it  for  the  pui'pose  o{^^ our  own.  information,  and  for  the  ptfrpose  or 
Wbling.  us  to  knpw  before  hand,  what  witnesses  we  should  want:  in'oiberV 
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words,  to  prepare  oar  defence.  That  request  has  been  refused  to  us.  We  Lave 
not  had  the  opportunity  of  having  that  testimony  before  us,  to  use  it  in  the ' 
cross  examination  of  that  array  of  witnesses  that  hare  been  produced  here  on 
the  other  side ;  yet,  because  a  witness  has  been  produced  by  the  respondent^ 
the  Managers  seek  to  introduce  his  testimony  before  tbe  Committee,  with  a 
view  to  impeach  his  testimony  before  the  Court;  with  a  view  to  show  that  he 
has  given  on  a  previous  occasion,  a  different  iEiccount  of  this  transaction.  Is 
this  secret  testimony,  taken  before  that  Committee,  to  be  kept  as  a  secret  cudgel, 
a  private  weapon,  concealed  arms,  which  this  prosecution  is  to  be  permitted  to 
carry  about  them  to  wield  over  us,  and  to  bring  down  upon  us  whenever  it 
may  suit  their  pleasure,  while  we  are  to  be  deprived  of  any  access  to  it  for 
that  purpose,  or  for  the  purpose  of  trying  our  defence.  It  strikes  me  this  is  not 
fair.  We  stand  also  upon  the  legal  point  which  I  raised  in  the  beginning  of 
jnv  remarks. 

Mr.  Rtan.  In  regard  to  the  legal  point,  the  examination  of  the  witness^  I 
think  the  gentleman's  memory  will  serve  to  assure  him,  that  I  have  examined 
the  witness  upon  the  very  points  tliat  make  it  proper  to  introduce  this  teBti- 

inony.  ,       . 

Mr.  Arnold.    Upon  one  point,  I  think  you  did. 

Mr.  Ryan.     Upon  several,  sir. 

Mr.  Knowlton.  You  may  read  those  parts  of  the  deposition,  trhich 
you  asked  him  about. 

Mr.  Rtin.  I  have  asked  the  witness  questions  upon  all  the  points  in  fais 
deposition.  I  asked  him  tlie  general  question,  whether  his  account  was  the  same 
now,  and  last  winter.  I  asked  him  the  particular  question,  when  I  perceived  a 
difference  between  his  present  and  former  statement;  I  again  asked  him  the 
whole  question,  as  to  the  general  identity  of  the  statement;  but  I  think  all  that 
is  mere  idle  formality. 

Mr.  Kkowlton.  Suppose  you  submit  the  paper  to  !Mr.  Blossom,  and  then 
ask  him  the  question,  whether  he  now  states  anything  differently. 

Mr.  Ryan.  I  adhere  to  the  offer  I  have  made.  In  regard  to  the  other 
objection,  that  it  is  a  cudgel,  which  we  hold  over  the  defence.  I  suppose  it  is 
a  matter  of  every  day  practice,  that  a  prosecuting  attorney  is  accustomed  to 
have  the  testimony  taken  before  the  grand  jury,  lying  before  him  j  and  the 
defence  have  no  right  to  call  for  it,  and  never  do  call  for  it ;  and  yet  the  prose- 
cuting attorney  has  the  power,  when  a  witness  comes  and  swears  differently 
than  Tie  did  before  the  grand  jury,  to  question  him  upon  what  he  did  swear 
to  before  the  grand  jury ;  I  suppose  that  is  common,  ordinary,  ciiminal  practice^ 
and  we  resisted  the  gentlemsn^s  having  a  copy  of  t^e  testimony  taken  Wore 
the  committee,  for  his  information,  upon  precisely  the  grounds  that  a  district' 
attorney  would  resist  an  application  of  the  Court,  to  make  him  hand  over  tea- 
tamony  given  before  the  grand  jury,  to  the  defendant's  counsel;  and  X  noWseek' 
to  use  the  account  given  by  this  witness,  before  tliat  examining^ committee,  for 
the  purpose  of  rebutting  this  testimony.  .  I  do  not  know  that  X  conld'  ^xplain 
the  matter  more^  by  multiplying  wordS.  ' 

'Mr.  Arnold.  1  was  speakmg  mainly  to  the  point  of  the'  fairness  o!f  thW 
x^ode  of  proceeding,  so  far  as  we  are  concerned,  and  I  will  illustrate  by  puttinfir 
a  case.  Suppose  some  witness  before  that  committee  was  called  on  the'  stand 
here— we  will  take  for  instance,  one  of  the  females  whose  name  is  m^tioaedibi' 
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these  charges — suppose,  in  her  exaiainatioD  before  that  committee^  she  had  tes- 
tified throughout  in  a  manner  entirely  friendly  to  Judge  Hubbell,  suppose  she 
utterly  denied  any  indecent  interview,  any  improper  conversation  of  any  kind 
whatever,  and  bore  testimony  to  his  good  character  in  every  respect;  suppose^ 
subsequently  to  that  time,  she  had  become  offended  with  him,  or  had  been 
bribed  and  had  come  into  this  Court,  and  testified  to  the  reverse  of  what  she 
before  testified,  and  her  testimony  sustained  the  infamous  charges  that  are  con* 
taiued  in  that  article ;  could  we  confront  her  by  showing  what  she  testified  to 
formerly ;  certainly  not  Why  f  Because  it  is  a  secret  tribunal.  Because  we 
are  refused  access  to  the  testimony,  and  because  we  cannot  confute  their  wit- 
Besses  in  the  manner  they  seek  to  ours ;  I  do  not  know  that  there  is  any  prin- 
ciple of  law,  that  will  sustain  any  unfairness  like  that. 

Mr.  RrAN.  I  will  state  that  the  respondent  has  the  same  remedy  which  a 
criminal  upon  an  indictment  has  to  contradict  a  witness. 

Mr.  Knowlton.  I  think  the  gentleman  is  mistaken  in  relation  to  the  rule 
of  law,  as  to  the  admissibility  or  the  applicability  which  he  undertakes  to  apply 
to  this  particular  paper.  So  far  as  particular  statements  are  concerned,  made 
by  a  person  who  has  been  previously  sworn  upon  the  same  subject  matter,  I 
apprehend  that  is  never  evidence  in  favor  of  one  party,  unless  the  other  party 
are  at  the  same  time  entitled  to  use  it.  This  Coun  has  never  decided  that 
they  can  use  it  for  these  purposes  and  that  we  are  to  be  shut  out,  therefore  the 
rule  the  gentleman  contends  for,  is  not  applicable  to  this  particular  paper. — 
Now  we  know  that  statements  made  in  open  Court,  are  proper  subjects  of 
proof.  The  witness  can  be  interrogated  concerning  them.  Other  witnesses  can 
be  called  upon  to  say  or  do  what  they  understood  the  witness  to  say  or  do,  and 
therefore  the  parties  stand  here  upon  an  equal  basis.  But  I  ask  you  how  stands 
the  respondent  in  this  cause  ?  Is  he  in  an  attitude  to  call  upon  anybody  to 
disprove  what  appears  in  that  paper.  There  is  no  analogy  between  the  prmdr 
pie  of  law  announced  by  the  counsel  opposed,  and  the  question  now  before  the 
Court 

Senator  Stewart.  I  wish  to  enquire  whether  the  counsel  for  the  Respond* 
ent  objects  to  this  paper  for  the  reason  that  it  is  ofiered  in  an  improper  stage  of 
the  proceedings! 

Judge  HuBBBLL.  I  wish  merely  to  define  my  position  upon  the  question 
before  the  Court  As  an  individual,  I  am  perfectly  willing  as  I  understand  the 
witness'  statement,  that  this  paper  should  be  read.  I  have  stood  merely  upon 
a  point  of  law  in  production  of  a'  witness  as  I  would  do  if  I  were  sitting  upon 
a  bench,  aa  I  have  always  felt  bound  to  do  in  all  cases.  The  rule  I  understand 
to  be  inapplicable  and  never  to  be  varied  from,  by  any  Court — and  it  is  this; 
that  the  statements  of  a  witness,  sworn  in  any  case  when  made  out  of  Court 
anterior  to  his  oath  in  the  case,  may  be  given  in  evidence  to  show  that  he  has 
stated  something  contrary  to  what  he  swore  to,  when  acting  as  a  witness;  but 
before  yon  can  pursue  that  unquestioned  right,  to  show  that  he  has  at  any 
other  time,  Mated  the  matter  differently,  you  are  bound,  and  the  rule  is  inflexi- 
ble; you  are  bound  to  show  to  the  witness,  that  you  intend  to  call  his  attention 
to  that  point,  you  are  bound  to  ask  bim  if  he  ever  made  a  difierent  statement 
upon  that  point — so  careful  is  the  law  of  the  rights  of  every  witness,  when 
t«rtifying  in  Courts  of  justice;  and  if  the  witness  then  states  that  he  does 
not  recollect,  or  that  he  did  not  say  it,  you  may  go  on  and  make  the  proof 
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m  you  pleane  bj  witness  or  oral  tesimonj.  But  if  the  witness  says  that  he  did 
state  it,  ne  then  has  the  right — and  it  is  an  unquestioned  right;  I  never  heard 
it  disputed ;  and  the  counsel  before  me  never  oeard  it  disputed — he  then  has 
the  undoubted  right  to  give  his  reason  whj  he  stated  it  differently,  from  what 
he  now  states  it.  I  am  stating  a  principle  of  law.  I  called  out  nothing  of 
this  witness*  testimony,  I  knew  nothing  he  was  going  to  say.  That  is  a  matter 
of  his  own,  not  mine;  but  if  that  is  the  principle  of  law,  apply  the  principle 
here  in  his  favor.  I  do  not  understand  that  the  witness  was  interrogated  as 
to  one  single  point  before  that  committee.  He  may  have  been ;  but  I  under-^ 
stood  he  was  interrogated  simply,  as  to  the  point  whether  he  had  not  stated 
before  that  Committee,  that  he  received  the  bonds  from  the  City  Council,  and 
transferred  them  to  Henry  P.  Hubbell.  It  is  not  my  purpose,  howeverto  re* 
Inark  upon  that  I  merely  wished  to  assert  this  as  a  principle  of  law,  and  I 
never  will  sit  silent  and  see  principles  of  law  trampled  upon,  in  the  person  of 
any  body. 

Mr.  RrAN.  I  will  merely  state  that  I  did  ask  the  witness  several  questions, 
that  were  pertinent  to  his  previous  statement.  I  asked  him  whether  he  had 
stated  in  that  examination,  that  he  had  the  assignment  from  Henry  P.  Hub- 
belL 

Mr.  Arnold.    Well,  he  answers  now  as  he  did  then. 

Mr.  Rtan.  That  is  a  matter  to  l>e  seen.  (Mr.  Ryan  here  repeated  several 
of  the  questions  he  had  asked  the  witness,  and  proceeded:)  These  are  the 

auestions  which  I  recollect  now,  that  I  asked  him,  and  these  certainly  prepare 
le  way  for  the  introduction  of  his  statement,  before  the  Committee. 

Senator  Waebly.  I  understood  the  counsel  for  the  Managers,  to  propose  to 
read  this  statement  now,  and  then  examine  the  witness  in  rererence  to  it. 

Mr.  Rtak.  I  propose  to  read  it  now,  so  that  the  witness  may  have  an  op> 
portunity  to  give  an  explanation,  rather  than  keep  it  back  till  he  is  gone,  when 
tie  can  give  no  explanation. 

The  proposition  as  submitted  in  writing,  by  Mr  Rjan,  was  as  follows: 

*'The  Managers  offer  to  read  the  deposition  of  the  wi'ness,  Levi  Blossom, 
given  before  the  Committee  of  the  Assembly,  on  the  same  subject  as  his  present 
testimony." 

And  the  question,  shall  said  deposition  be  read  in  evidence,  having  been  put 
to  the  Court,  it  was  decided  in  the  a£Srmative,  ayes  20,  noes  3. 

Mr.  Ryan  here  read  the  deposition  as  follows : — 

''Levi  Blossom  being  duly  sworn,  upon  his  oath,  says:  I  had  an  assign- 
ment of  a  judgment  in  favor  of  Jonathan  Taylor,  vs.  the  City  of  Milwaukee. 
My  impression  is  that  I  had  said  assignment  of  Henry  P.  Hubbell ;  a  creditor's 
bill  was  filed  against  the  City,  for  the  collection  of  said  judgment;  the  judgment 
amounted  to  about  one  thousand  or  eleven  hundred  dollars.  I  negociated  with 
H.  P.  Hubbell.  Had  transactoins  with  H.  P.  Hubbell,  who  was  then  owing 
him  some  three  hundred  dollars;  took  the  judgment  at  a  disBonnt  on  said  de- 
mandf  making  further  advances.  Owned  the  judgment  absolutely,  did  not  ad- 
▼ance  the  whole  amount  at  once,  for  the  judgment,  but  paid  1 200  or  (250, 
in  addition  to  the  amount  owing  from  H.  P.  Hubbell;  garter  the  filing  of  the 
'  creditors  bill,  I  received  the  bonds  of  the  City,  in  payment  of  the  judgment. — 
Subsequent  to  the  time  I  had  the  difficulty  with  the  City  Council,  I  made  an 
'  arrangement  with  H.  P.  Hubbell,  and  did.  let  him  have  a  poitioii  of  the  City 
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hcmis,  wbich  be  took  on  a  final  settlement  of  the  transactions  between  Mud 
Habbell  and  witness.  I  had  a  conversation  with  Judge  Hubbell  in  relation  to 
the  judgment.    I  had  the  conversation  after  the  ju  Igment  had  been  assigned. 


gave 
the  judgment** 

Mr.  Rtait.     When  yon  were  examined  before  thjt  committee,  were  yoa 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  about  tha' 
matters  which  should  be  enquired  of  you. 

A.  I  presume  Iwas  sworn .     I  do  not  recollect  the  form  of  oath. 

Mr.  Arnold.  At  the  time  you  were  examined  before  that  committee^  bad 
yon  directed  your  attention  particularly  to  this  transaction. 

A.  I  had  not,  sir. 

Q.  Had  you  referred  to  the  records  of  the  Common  Council,  or  any 
memorandums  of  your  own,  such  as  you  have  done  here.  , 

A.  I  had  not,  sir.  It  was  a  mystery  to  me,  till  the  time  I  arrived  h^re 
what  earthly  object  they  could  have  in  summoning  me.  I  did  not  know  of 
any  matter  connected  with  it.  J 

Q.  Are  you  engaged  in  very  extensive  business  operations  in  Milwaukee.     ' 

A.  I  am  pretty  busy,  generally,  when  I  am  at  home.  My  transactions  have* 
been  from  $30,000  to  $50,000  a  year,  for  the  last  ten  years.  | 

Q.  If  you  were  called  upon  now,  suddenly,  to  give  a  detail  of  some  of  yoar 
business  operations,  do  you  feel  confident  that  you  could  give  the  whole,  ao«' 
curately,  in  detail. 

A.  No,  sir,  I  do  not  think  I  could.  If  my  attention  was  called  to  it,  and  I  < 
had  time  for  reflection,  I  might  do  it ;  and  my  recollection  in  that  sense,  is  pciw 
haps  as  good  as  that  of  the  generality  of  men.  1  stated  before  the  oommittr  e^ 
that  I  received  city  bonds;  and  such  was  my  recollection  in  answer  to  (km 
question  at  the  time.  I  see  that  I  say  in  this  deposition,  or  that  is  the  way 
they  have  got  it  down — ^that  I  let  Henry  P.  Hubbell  have  a  portion  of  the  ciij 
bonds.  Now,  I  presume  I  answered  that  question  in  the  language  put  dov  n 
here.  If  I  had  been  called  upon  to  answer  that  question  here,  I  presume  X. 
should  not  have  answered  it  in  precisely  the  same  language,  but  that  I  did  lei 
Henry  P.  Hubbell  have  the  identical  property  that  I  received  for  the  judgment. 
I  found  afterwards,  by  examination  of  the  records,  a  somewhat  different  state  of 
things,  and  if  I  had  been  called  upon  three  days  after  that,  I  shc^ld  have  been 
able  to  detail  all  the  transactions  as  I  have  to-day ;  but  when  I  came  before  the 
committee.  I  answered  the  question  honestly,  as  1  have  to-day. 

Q.  The  difference  is  simply  this — instead  of  delivering  the  bonds  to  Henry  P 
Hubbell,  yourself,  you  fixed  it  so  he  could  receive  them.     A.  Yes,  sir. 

Q.  I  think  that  deposition  makes  you  say  you  transferred  one  of  the  bonds 
to  pay  him  for  the  assinrDment 

A.  It  says  that  I  did  let  him  have  a  portion  of  the  city  bonds.  I  think  that 
is  my  statement,  I  did  suppose  then,  and  did  not  suppose  the  fact  was  dif- 
ferent, that  I  did  let  him  have  the  identical  bonds.  I  knew  I  bad  a  great 
many  transactions  about  that  time,  and  I  recollect  very  distinctly,  of  going  to 
Henry,  and  making  an  arrangement  by  which  he  bad  a  portion  of  the  city 
bonds,  and  I  answered  the  question  as  I  presume  it  is  put  down  here,  but  upon . 
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refleetioB,  I  am  confident  the  transaction  is  verbatim  as  I  have  stated  it  to-day. 
I  paid  him  not  in  city  bonds,  except  on  the  re-assignment;  and  he  paid  me 
money  instead  of  my  taking  the  city  bonds,  and  that  is  what  I  meant  to  have 
the  committee  understand,  precisely. 

Q.  At  that  time,  when  you  were  before  the  committee,  you  made  your  state- 
xnent  as  well  as  you  then  could  recollect.    A.  I  intended  to,  and  I  think  I  did. 

Q,  What  do  you  mean  by  advances  in  this  deposition. 

A.  I  advanced  Henry  P.  Hubbell  some  $250  on  the  judgment  when  I  took 
it  of  him — I  think  $250  was  the  amount,  precisely. 

Mr.  Rtan.  Do  you  recollect  when  you  were  examined  before  the  commit- 
tee, of  reading  this  deposition  over,  before  you  signed  it/ 

A.  I  think  I  did,  and  I  think  I  said  that  that  was  not  all  I  said  but  that  it 
was  the  substance;  and  1  now  appeal  to  Mr.  Sanders  to-day,  whether  I  did  not 
make  some  such  remark. 

Q.  Do  you  recollect  stating  that  the  deposition  read,  that  the  judgment  was 
$1,000,  or  $1,200,  and  you  corrected  it  by  putting  in  $1,000,  or  •  1,100. 

A.  I  do. 

Q.  In  regard  to  the  conversation  which  jou  say  yon  bad  some  weeks  ago 
with  Mr.  Taylor,  did  you  state  that  Mr.  Taylor  detailed  to  you  the  transaction 
about  the  city  orders,  and  will  you  state  what  he  did  state  about  that  transac- 
tion. 

Mr  Arnold.    That  is  objected  to. 

Judge  HuBBBLL.  If  you  could  get  at  the  whole  of  that  transaction,  I  would 
sot  object  to  \\k  coming  out 

Mr.  Rtak.  But,  inasmuch  as  the  witness  has  detailed  a  part  of  i^  that  is 
tBe  very  thing  we  wish ;  that  he  should  detail  the  whole. 
'  Mr.  Arnold.  The  reason  of  the  objection  is,  that  it  is  irrelavant;  and  an- 
other reason  is,  that  it  affects  the  respondent  in  such  a  way,  that  he  wouki  be 
obliged  to  beg  the  opportunity  to  place  the  whole  matter  before  the  Court,  that 
they  might  see  that  his  conduct  in  the  affair  was  entirely  unexceptionable.  In- 
deed, at  an  early  stage  of  the  prooeeding^  when  Mr.  Taylor  was  on  the  atand, 
hi  was  asked  the  same  question  about  his  having  hostile  feelings  towards  the 
Judge,  and  making  use  of  hostile  expressions,  and  he  said  he  had  felt  so  in  re- 
gard to  a  transaction  of  City  orders,  in  the  hands  of  Mr.  Orton,  and  the  learned 
counsel  then  asked  him  the  same  question ;  **  What  was  the  difficulty  between 
you  and  Judge  Hubbell  about  ;**  and  I  objected  to  the  question  on  the  ground 
of  its  being  irrelavant  testimony.  The  Court  sustained  the  objection,  and  it 
was  ruled  out  The  witness,  Taylor,  was  then  asked  whether  he  had  a  oonver- 
sation  with  Mr.  Blossom,  in  which  he  had  made  threats  against  Judge  Hub- 
bell. He  said  he  had  had  a  conversation  with  Mr.  Blossom,  not  about  this 
matter  of  impeachment  but  in  regard  to  the  bonds  in  the  hands  of  Mr.  Orton, 
in  which  Judge  Hubbell  was  attempting  to  cheat  him.  I  then  took  the  objection 
to  this  question,  and  it  was  sustained. 

Mr.  Ktak.  I  have  found  Tajlor^s  printed  testimony.  This  is  Taylor's  ex- 
amination, and  this  is  the  objection  as  I  find  it  reported  in  the  **  Aigus  and 
Democrat'^  (Mr.  Ryan  here  read  several  questions  and  the  objection  referred 
to,  from  our  report) 

Mr.  Arnold.  Well,  it  is  making  a  collateral  issue  here,  that  will  take  time 
to  no  profit 
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Mr.  RriK..  I  do  not;  dosire  to  make  a  collateral  issue,  and  I  have  hitherto 
tried  to  avoid  such  issues^  but  I  take  it  to  be  a  rule  of  law,  never  to  be  varied 
from,  that  a  part  of  a  statemeut  should  never  be  given  in  evidence  without  the 
wliole  of  it  can  be  so  given.  No  man  on  earthy  would  be  safe,  if  you  were 
allowed  tQ  gi^e  a  portion  of  communications  and  statements,  and  conversa- 
tions, without  giving  the  .,^|tole;  and  I  suppose  that  to  be  an  invariable  rule,  t 
recollect  onbe,  that  there  was,  a  prosecution  for  treason ;  I  do  not  know  as  I  can 
detail  the  circiiilnstances  perfectly,  but  at  all  events,  a  man  was  speaking  of  his 
fiign,  he  being  a  tavern  keeper,  and  it  was  shown  in  testimony  ihat  ne  pro- 
posed to  ^ake  th^  King^s  head  ofT;  alluding  to  his  lakmg  a  painting  in  like- 
ness of  the  Kur.g  s  head,  from  his  sign,  and  the  co'iri  would  not  allow  him  to 
give  the  explan^uon  that  he  was  talking  of  his  tavern  sign ;  but  from  that  day 
to  thisy  you  could  not, be  allowed  to  give  a  part  of  a  conversation  without 
giving  tne  whole  of  it.  Now,  the  witness  is  asked  whether  he  heard  Taylor 
say  suck  and  such  thing|s.  The  witness  answers  that  he  did,  and  goes  on  and 
tells  that  Taylor  related  to  him  the  transaction  about  the  orders,  and  that  he  said 
Le  intended  to  pursue  him.  Now,  I  propose  to  show  the  whole  of  Taylor's 
conversation  'before  the  witness,  as  well  as  what  the  witness  has  testified  to  al- 
ready; and  if  it  shall  appear  that  it  is  a  mere  controversy  about  business^ 
then  it  will  appear  that  what  Mr.  Taylor  testified  to  the  otner  day,  was  only 
judicial  proceedings  that  he  threatened,  and  no  other. 

Mr.  Arnold.  I  did  not  ask  (he  witness  for  any  conversation  between  him 
and  Mr.  Taylor.  1  asked  him  barely  whether  he  had  heard  Taylor  make  any 
threats  against  the  respondent.  He  premised  his  answer  by  stating  the  cir- 
cumstancesi  and  then  on  that  occasion,  when  talking  about  the  orders  he  made 
these  threats.  1  believe  that  is,  the  fact  It  was  a  voluntary  statement  by 
the  witness,  defining  the  occasion  on  which  the  threats  were  made.  (Mr.  Ar- 
nold here  read  the  questions  alluded  to,  from  our  printed  report  of  Taylor's 
testimony.) '  N6>pv,'  the  object  of  asking  that  of  this  witness,  was  to  show  that 
Mr.  Taylor  did  make  threats  aeainst  this  respondent 

The  question  as/ollows:  *'  What  did  Jonathan  Taylor  say  to  yon  in  his  con- 
Tersation,  about  which  you  have  testified,  in  answer  to  Mr.  Arnold  ?"  was  sub- 
mitted to  the  Court,  and  the  question,  shall  this  interrogatory  be  put  to  the 
Tritness,  having  been  pat,  it  was  decided  in  the  affirmative.    Ayes  13 ;  noes  10. 

Mr.  Rtan.    Will  you  state  now,  all  that  Mr.  Taylor  said  f 

A.  To  the  best  of  my  recollection,  Mr.  Taylor  came  into  my  office  and 
commenced  talking  with  me  about  his  difficulty  with  Judge  Hubbell  He  said, 
tliat  so  far  as  he  and  that  judgment  were  concerned,  it  was  all  right  enough;  he 
sold  it  to  him  and  got  his  pay  for  it:  ''but"  says  he.  ''he  treated  me  like  a 

d d  villain  in  reference  to  some  orders  in  the  hands  of  John  Orton,"  and 

said  he,  "don't  you  know  about  it?"  ''No,"  I  said,  « 1  do  not"  He  then 
said  he  had  a  job  in  the  city,  and  he  wished  some  advances  made  nffon  the 
city  orders,  to  enable  him  to  do  the  work.  He  went  to  Orton  from  time  to 
time,  put  the  orders  into  his  hands,  and  got  advances  upon  them.  The  time 
was  about  to  expire  for  which  they  were  pledged,  and  he  applied  to  Judge 
Hubbell,  as  his  friend  to  raise  the  money,  and  redeem  the  orders  from  Orton. 
Orton,  you  kno^  is  a  sharper,  and  I  knew  he  would  not  let  me  have  them 

? nicker  than  the  devil  would."     I  have  foi^tfcen  what  I  replied,  but  I  believe 
concurred.    He  said,  "  I  would  thought  of  you  or  any  other  man,  cheating 
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,  .  •  ,  r  ■  ■ 

r  ■  •     1 

;ine  sooner  tlian  Judge  Hubbell ;  but  J.  went  to  bim,  because  I  always  put 
confideDce  in  him,  and  bad  bitberto  acted  bonorablj  by  ine.     He  got  bolj 

of  the  orders  and  got  'em  bonded  and  never  paid  me  a  d d  cent."     He 

said  tbey  were  some  $600  or  $800)  or  more  in  amount  *'Yes,'*  said  be^ 
''after  the  thing  was  fixed  he  coolly  and  deliber2^te]y  told  me  be  would  give  me 
.1176,"  or  $275, 1  do  not  recollect  which;  "and,"  i^lfd  he,  "that  is  all  I  ever 

got  out  of  the  d d  scoundrel,  and  if  he  had  treated  you  in  the  same  way, 

you  would  follow  him  as  as  long  you  lived,  wouldn't  you  ?" .  "Well,"  I  said 
"  I  didn't  know."  "  Well,"  he  said,  "  that  didn't  alter  the  matter,  as  far  a^ 
Judge  Hubbell  was  concerned."  He  repeated  the  statement  twQ  or  three 
times,  and  went  on  farther,  and  in  more  language  than,  I  have,,  and  used  many 
pretty  pevere  oaths. 

Q,  Did  he  state  anything  about  any  proceedii^  in  the  tJnited  States  Court 
to  require  him  to  account  for  those  orders/ 

A.  I  do  not  remember  that  he  did.  He  did  nboet  of  tlie  talking,  and  I  did 
some  of  the  laughing,  and  responded  occasionally  to  what  be  did  say ;  and  wbea 
h^  got  through,  after  a  pause  of  a  few  moments  he  went  off.  1  thought  hia 
conduct  was  quite  singular.  When  he  asked  me  if  I  did  not  know  of  the  diffi- 
culty, I  told  him  I  did'nt  know  anything  about  it,  thougb  J  do  not  know  but 
I  had  heard  some  rumors  of  the  transaction  between  bim  anij  Judge  Hubbell. 

Mr.  Arnold.  Can  you  state  tlje  real  fact^.  of  that  transactioq,.between  bim' 
and  Judge  Hubbell?  '.  ,  .  i'  i      i     • 

A.  1  know  nothinor,  only  what  he  told  tne.     , 

§.  You  never  heard  a  full  history  of  Ihe  facts. 

A.  I  do  not  know  that  I  have.  I  do  Pot  know,  but  the  plbei[  day  I  had  som» 
conversation  with  Judge  Hubbell  about  it,  ))ut  no  other.  .'  .  ^   . .. 

Calvbrt  C.  WniTB  recalled,  to  the  1  at  Article. 

§.  Were  you  deputy  clerk  of  the  Circuilt  Court  of  Milwaijjce^  county,  fi?oni 
1848,  to  1862}  .  "  •  ■      . 

A.  I-was. 

§.  Do  you  recgllect  the  trial  in  that  Court,  of  Th^o(Jol3Q;Pe^y  'v«.  the  Com- 

A.  I  do. 

§.  How  long  did  that  trial  occupy  ?  ,     .    ,  •• 

A.  Some  several  days — four  or  five  days — or  perhaps  in[ore. 

Q.  Do  you  recollect'how  lopg  the  Court  K^t,  on  the  last  d^y  of  that  cause? 

A.  Yea,  sir.  It  sat  from  half  past  8  in  the  morning  till  3  at  night,  with  no 
adjournment,  for  dinner,  I  know  that  they  were  in  a  great  hurry  to  finish  the 
case,  and  they  sat  very  late.  .  ^ 

Q.  What  day  of  the  month  was  that  ease  conduded  on  ,^ 

A.  I  think  it  was  the.  20th  of  May, 

Q,  What  day  of  the  month  did  the  Court  adjourn  upon.        .    t     ■ 

A.  On  the  12th  or  13th  of  June. 

§..  On  what  day  was  the  opinion  delivered  in  this  c^e.^ 

A.  On  the  9th  of  May,  at  the  opening  of  the^  Court  in  the  morning. 

Q.  Was  the  Court  unremittingly  occupied  from  the  20th  May^  till  this  case, 
yras  finished,  with  jury  trials,  •  ,.. 

A.  Yes,  air.  ,  .      •     . 

§.  Please  name  some  of  the  cases  ? 
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A.  Well,  ihere  was  the  case  of  Sbepara  A:  BoiiBell  against  the  Milwaukee 
Plank  Road  Company ;  that  took  a  Jay,  and  the  jury  were  discharged  at  a  late 
^our  in  the  ^-ening.  There  wa^  the  case  of  Jehiel  Smith  for  adultery.  The 
next  case  was  Reed  vs, . 

O,  What  amount  was  involved  in  that  suit  ? 

A«  About  $800 ;  that  case  occupied  two  daysi  Another  case  was  that  of  the 
Slate  agftinst  Patrick  Conaughty,  That  case  might  hare  taken  five  days;  I 
(hink,  however  not  over  four.  There  were  several  indictmeuts  tried.  There 
was  an  action  of  replevin  of  goods;'  I  think  that  took  two  days.  There  was 
an  indictment  of  Lawson  for  rape;  that  took  two  days.  There  was  an  in- 
dictment for  forgery  tried,  in  which  a  motion  for  arrest  of  judgment  was  .ar- 
gued. There  was  a  chancery  case  called^  of  Orvis  vs.  Rice.  There  were. several 
motions  argued  during  the  morning  hour.  The  business  was  as  important  and 
pressing  as  was  ever  transacted  in  the  Court,  at  least  while  I  was  there^ 

>j@.  ^pW'Piany  hours  ^  day  was  the  Court  generally  in  bession  ? 

A.  Trom  half  past  8  or  9  ip  the.  morning,  tiu  six  or  seven  in  the  evening,  and 
when  jury  trials  were  on,  even  later  than  that 
;    Q.  Dp  you  know*  o/  the  Ju<|ge  sometimes  pressing  jury  trials,  as  late  as  12 

•   A-'Yesisih     ••     ' •     •  .-...'. 

Q.  How  many  weeks  in  the  year  did  Judge  Hpbb^ll  try  causeat 

Mr.  Rtan.  I  have  listened  with  a  great  deal  of  admiration,  during  the  ez- 
aminatioa  of  this  witnes&^  to  know,  what  you  are  driviDg  at  J  . 

•Mr.  Arnold..  '  Well,  t  withdraw  the  que^tiorj. 

AdJQwrhed  till  morrilDg. 

TWENTY-FIRST  DAY.    ' 

'     ' !  I     TadilDAT,  June  30. 

-    '    .  >     .  t         .        •  1 

. .     ,        .    ,  MORNING    BK^SIQjr. 

Cobnel.Jomr  Cbawtoro  was  sworn  and  examined  upon  specificatiott  9, 
Afticl^n.    ' 


.»  ' 


\      r 


Q.  Colonel  Crawford,  where  do  you  reside/ 

A.  I  reside  in  Wauwatosa,  Milwaukee  county; 

Q.  Do  you  recQllect  a  case,  formerly  pending  in  the  .Circuit  Court  of  Milwau- 
kee county,  in  which  Truesdell  was  complainant,  and  Hichards  defendant? 

A.  I  believe  I  do,  but  I  had  mostly  forgotteh  the  names  of  the  parties  in  the 
suit.  The  pJaintifTs  was  a  foreign  name  to  me,  but  I  recollect  the  suit  you  have 
reference  to. 

Q.  Was  it  ^  suit  in  ^hich  Mr.  Eli  I'horp  was  interested  ? 

A.  Yes,  'sir.!     i  think  Eli  Thorp,  and  Rice,  were  concerned  in  the  suit. 

Qt  Were  you  one  of  the  jury  in  that  case  ?    . 

A.  I  was  in  this  trial  referred  to.  I  think  there  has  been  more  than  one 
tnal.     . 

Q.  ,Did  the  fury  agree  in  this  trial  when  yon  were  a  juryman  I* 

A.  They  did  not 
' '  ^.  What  day  In  the  w^k,  and  what  time  of  day,  was  the  case  submitted  to 
the  jury  t 
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A.  It  strikes  me  it  wa^  Saturday  evening,  . 

Q.  Did  the  court  adjourn  after  submitting  the  case  f 

A.  Yes,  sir. 

Q.  What  instructions  did  the  court  give  you,  in  case  you  should  agree  upon 
a  verdict  ? 

A.  I  cannot  say  what  instructions  he  did  give  us;  but  he  instructed  the  offi- 
cer who  had  charge  of  us.  Those  instructions  were,  that  if  we  agr^d,  thie 
officer  was  to  ring  the  bell,  to  either  alarm  him,  or  inform  him  that  ^e  had. 
agreed.  I  am  not  positive  whether  I  heard  that  instruction  given.  I  got  that 
impression  from  some  quarter. 

Q.  In  what  room  were  you  lefk. 

A.  We  were  left  in  the  court  room. 

Q.  Did  jou  ring  the  bell  to  alarm  the  Judge  t 

A.  /  did  not. 

Q.  Did  the  bell  ring,  or  was  it  by  your  direction  ? 

A.  Not  by  my  direction.  I  think  it  was  rung  by  the  officer  in  ilharge.  We 
were  not  where  the  rope  was,  nor  where  the  bell  wa3. 

Q.  About  what  time  was  the  bell  rung  ? 

A.  It  strikes  me  it  was  pretty  near  the  time  I  began  t6  feel  sleepy.  I  should 
think  it  was  near  the  middle  of  the  night,  perhaps  a  little  before ;  I  can't  be 
positive  about  that 

Q.  When  the  bell  rung,  had  the  jury  agreed  ?  '.  . 

A.  They  had  not. 

Q.  Did  the  Judge  go  to  the  court  house^upon  the  rin^ng  of  the  bell? 

A.  Yes,  sir,  the  Judge  appeared  in  the  court  house,  pretty  soon  after  the 
ringing  of  it.    I  should  think  he  had  about  time  to  C6me  up  from  the  States. 

Q.  Did  he  come  into  the  jury  room  f 

A.  Yes,  sir. 

Q.  What  took  place  after  he  entered  the  room. 

A.  When  the  Judge  first  entered,  I  think  he  said  something  to  some  of  the 
jury  about  the  case.    I  did  not  say  anything  to  him,  particularly. 

Q,  Did  he  ask  the  jury  whether  they  had  agreed/ 

A.  I  think  he  did.  I  know  he  asked  me  that  question  after  a  whilia,  thoogb 
not  when  he  first  came  in.  j    « i 

Q.  What  did  he  finally  do?. 

A.  He  discharged  us. 

Q.  What  was  said  by  him,  in  regard  to  discharging  you  ? 

A.  Do  you  want  me  to  give  a  history  of  his  coming  in  ? 

Q.  Yes^  sir. 

A.  When  he  came  into  the  court  room  we  expected  him.  We  were  not 
there  trying  to  concentrate  our  views.  He  came  in  in  a.  considerable  of  a  fever. 
Why,  says  he,  you  have  alarmed  the  whole  city  with  thia.belL  I  do  not  know 
that  he  directed  his  remarks  particularly  to  me.  Said  he,  there.is  an  alarm  of 
fire,  and  he  seemed  to  be  considerably  out  of  breath,  en  coming  in.  Then  he 
aays  to  me — Do  you  consider  that  there  is  any  probability  of  your  agreeing  oa 
ihis  verdict  I  told  the  Judge,  I  thought  there  was  not  much  probability  of 
our  afirreeing.  I  did  not. feel  at  all  guilty  about  the  alarm  of  fire.  I  wasn't  dis- 
turbed at  all.  I  didn't  feel  anything  nervous.  I  had  enough  to  do  to  attend  to 
my  duty. 
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Q.  What  was  your  language  to  him  about  not  agreeing? 

A.  I  told  him,  I  thought  there  was  very  little  orospect  of  our  agreeing.  I 
Tety  well  recollect  that  I  should  not  have  yielded  the  point  I  had  in  view;  and 
I  thought  there  was  very  little  prospect  of  convincing  others  in  the  straight 

1>ath.    I  do  not  recollect  that  I  used  that  language  to  him,  but  used  as  good 
anguage  as  I  was  capable  of.    The  other  jurymen  were  more  anxious  about 
hearingthe bell  ring,  than  I  was. 

Q.  Were  you  not  all  lying  down  and  taking  it  very  cosily  t 

A.  I  think  that  was  an  imposition  upon  the  other  part  of  the  jurymen.  I 
hardly  ever  lie  down  in  the  jury  room,  unless  I  am  out  three  or  four  nights. 
(Laughter  in  the  court  room.^  I  do  not  mean  to  make  any  fun  about  it.  I 
feel  very  serious  about  it  myself.    (More  laughter.) 

Q.  Did  the  Judge  in  any  manner  tamper  with  the  case  after  he  came  in  f 

A.  I  heard  nothing  more  than  what  would  be  very  proper.  He  was  talking 
with  the  other  jurymen  mostly,  and  did  not  talk  as  Uiough  there  was  anything 
iecret  going  on.  I  thought  the  reason  of  his  speaking  to  me^  was,  that  he  was 
acquainted  with  me.  I  Uiink  I  had  said  nothing  to  him,  until  he  asked  me 
that  question. 

Q.  Do  you  recollect  of  his  saying  any  thing  at  all  about  the  merits  of  the 
easef 

A.  Oh,  nothing  at  all.  He  did  not  ask  how  we  stood,  which  is  a  common 
remark  among  jurymen.  I  did  not  hear  anything.of  that  kind ;  I  should  have 
remembered  it  if  I  had,  because  I  should  have  thought  it  not  a  very  proper 
remark  for  a  Judjze  to  make. 

Q.  When  he  discharged  you,  did  you  all  go  out  together  ? 

A.  I  think  we  did  pretty  much.  I  tho*t  I  would  make  my  tracks  off  pretty 
8O0O.    I  thought  it  was  alfeut  the  time  of  night  to  close  up  our  business. 

Cross  ExaminaUon. — Q.  How  long  was  the  Judge  in  that  court  room  with 
diat  jury,  before  they  were  discharged  f 

A.  Ten,  or  perhaps  fifteen  minutes;  it  might  have  been  more,  but  I  do  not 
tkmk  it  was. 

Q.  Was  anybody  else  in  the  room  when  he  came,  except  the  jury  ? 

A  I  did  not  notice  anybody  but  the  ofScer;  I  couldn't  tell  exactly  about 
ihat,  he  was  in  and  out 

Q.  Was  the  door  shut  f 

A.  I  do  not  recollect  I  remember  he  was  locking  it  and  unlocking  it  I 
thought  he  was  our  keeper  and  not  we  him. 

Q.  When  the  Judge  was  in,  was  he  locking  and  unlocking  it  ? 

A.  I  do  not  know ;  I  had  more  anxiety  about  the  Judge  than  about  the 
officer. 

Q.  Did  you  hear  anybody  on  the  outside,  trying  to  get  in  ? 

A.  I  did  not  hear  anybody. 

Q.  I  suppose  you  could  judge  of  the  difficulty  of  getting  out^  but  not  of  the 
difficulty  of  getting  in.  Did  you  meet  Mr.  James  and  Mr.  McArthur  when 
jou  came  out  f 

A.  Not  that  I  know  of. 

Q.  Were  there  eleven  obstinate,  wrong  minded  men  on  that  jury  t 

A.  No,  sir;  if  anybody  knows  that,  they  know  more  than  the  jury  did.  I 
think  the  jury  were  very  equally  divided.    We  were  as  near  as  seven  to  fivoi  I 
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wouIdn^t  wonder  if  I  was  on  the  weaker  side;  at  least  I  was  not  alone;  if 
anybody  says  that,  they  have  got  me  to  contend  with. 

Q.  I  am  sorry  for  them  if  they  have. 

A.  Tes,  I  believe  they  would  have  a  pretty  bad  snag. 

Q.  When  the  Judge  was  in  there,  was  he  sitting  on  the  bench  f 

A.  I  think  he  did  not  sit  down. 

Q.  Was  the  Court  opened  at  all?     A.  I  think  not 

Chauncey  Abbott,  sworn  and  examined  to  article  7,  specification  3  and  9» 

Q.  Where  do  yon  reside  ? 

A.  Here  in  Madison. 

Q.  Are  you  acquainted  with  W.  W.  Wyman  ?    A.  Yes,  sir. 

Q.  Do  you  know  Eliza  C.  Wyman,  his  former  wife  ? 

A.  I  have  seen  her,  but  have  no  personal  acquaintance  with  her. 

Q.  Do  you  recollect  a  proceeding  in  the  Circuit  Court  of  Milwaukee  county, 
for  a  divorce  on  the  part  of  Mrs.  Wyman  against  Mr.  Wyman  ? 

A.  I  recollect  that  there  was  such  a  proceeding,  and  I  believe  in  Milwaukee 
county. 

Q.  Were  you  attorney  for  Mr.  Wyman  ?     A.  I  was. 

Q.  Do  you  know  of  any  collusion  between  Wyman  and  his  wife,  for  the  pur- 
pose of  obtaining  that  divorce,  with  the  knowledge  of  the  Judge  or  without 
it! 

A.  No,  sir,  I  do  not  know  of  any. 

Q.  Did  you  appear  for  Mr.  Wyman,  at  the  "taking  of  testimony  in  thai 
case? 

A.  I  appeared  once.  Mr.  Wyman  requested  me  to  go  to  the  office  of  Col- 
lins and  Smith,  and  inform  him  what  the  testimony  was.  My  impression  is, 
that  he  instructed  me  not  to  examine  the  witnesses.  I  cannot  say  whether  I 
did  enter  an  appearance  or  not;  my  impression  is  that  I  did  not,  and  that  I 
reported  to  him  the  substance  of  the  testimony  which  was  taken. 

Q.  Was  thematter  of  alimony  arranged  between  the  parties  out  of  Court 

A.  I  had  a  negotiation  with  JAt.  Collins  upon  that  subject  I  do  not 
recollect  that  that  was  in  Court  It  was  in  the  Court  House  that  the  matter 
came  up,  and  the  subject  of  alimony  was  spoken  of,  and  I  recollect  that  $100 
was  proposed,  and  the  Judge  was  asked,  or  it  was  said,  that  that  amount  might 
he  entered  for  alimony.  The  Judge  said  that  amount  seemed  small  but  if  it 
Was  satisfactory  to  the  parties,  he  did  not  know  that  it  was  objectionable.  I 
think  that  was  in  the  Court  House  here,  but  I  think  it  ended  in  Milwaukee. 

Q.  Was  you  here  when  the  decree  was  read. 

A.  I  was  not 

Q.  It  contains  no  provision  whatever  on  the  subject  of  alimony ;  was  not 
that  left  by  the  Judge  because  it  was  arranged  by  the  parties  themselves. 

A.  I  believe  that  is  the  practice,  alimony  may.  be  settled  afterwards.  My 
recollection  is  that  it  came  up  here  in  the  Court  house.  It  was  some  yeara 
ago  and  how  it  came  up,  I  could  not  state. 

Cross  Examination, — Q.  Did  you  mean  to  answer  Mr.  Arnold  that  yon 
knew  of  no  collusion  in  that  case. 

A.  I  mean  that  so  far  as  my  own  knowledge  goes,  I  know  of  no  coUusioQ 
between  the  parties. 

Q.  Haven't  you  so  stated. 
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A. .  If  I  have  I  intenddd  it  to  bo  underatood  that  it  wm  aocording  to  tho 

practice  of  the  Courts. 

Q.  Did  you  not  at  the  time  believe  there  was  collosioB  between  the  parties, 
Mr.  Arnold.  I  do  not  know  that  that  is  proper  to  ask,  what  he.  believed, 

or  rather  what  he  guessed. 

Mr.  Rtav.  The  counsel  for  the  defence  asked  the  witness  whether  he  knew 
of  any  collusion.  Now,  collusion  is  a  matter  which  shows  itself  not  to  the  ob- 
servation, but  to  the  judgment  I  think  as  the  questiou  has  been  asked,  I  should 
have  an  opportunity  to  cross  examine  the  witness  as  to  his  impression  at  that 
time.  However,  for  the  purpose  of  saving  time  I  will  come  at  it  in  anotiier 
way. 

Q.  Do.  you  not  recollect  this,  that  you  were  instructed  by  Mr.  Wyroan,  not 
to  make  any  opposition  to  testimony  which  was  within  the  grounds  of  the  pe- 
tition, but  if  testimony  should  be  given  of  a  different  character  from  the  petition, 
to  object  to  it. 

A.  My  general  recollection  is  that  the  petition  set  up  as  a  ground  of 
divorce,  deseKion,  and  perhaps  cruel  treatment,  or  something  of  that  kind.  Hd 
instructed  me  that  if  they  confined  themselves  to  depeition  or  to  matters  not 
calculated  to  maKe  him  odious  or  infamous,  then  he  didn't  care.  But  if  they 
did,  then  he  would  not  submit  to  it  and  would  use  exertion  to  oppose  the  di- 
vorce.   He  made  no  objection  to  matter  in  the  petition. 

Q,  Was  not  that  a  circumstance  inducing  collusion. 

A.  I  understood  that  she  was  willing  to  have  the  divorce,  if  she  eould  with- 
out disgracing  him. 

Q.  Well,  didn't  that  look  a  little  like  collusion  ? 

A.  I  think  that  is  a  matter  of  opinion. 

Q,  Is  not  that  very  knowledge,  which  you  state  that  you  had,  collusion  f 

Mr.  Arnold.    I  object  to  that. 

The  Witness.  I  mean  to  be  understood  by  that,  that  I  never  had  any  oob- 
versation  with  Mrs.  Wyman ;  never  heard  her  say  anything  upon  the  subject^ 
and  have  no  recollection  of  hearing  the  Judge  speak  of  it,  except  in  Court. 

Q.  Do  you  know  of  any  collusion  on  Wy man's  part? 

A.  I  know  that  I  have  heard  him  say  he  intended  to  apply  for  a  divorce; 
that  subsequently  a  petition  was  filed  by  Mrs.  Wyman ;  that  he  expressed  a 
good  deal  of  indignation  about  it;  that  he  maintained  he  was  himself  the  in- 
jured pac|y ;  but  finally  he  agreed  to  let  me  go  there  and  listen  to  the  testi- 
mony, and  if  it  was  such  as  was  not  calculated  to  disgrace  him,  then  he  would 
kt  it  go  on  and  she  might  have  the  bill. 

Q,  Did  he  give  you  any  instruction  to  resist  on  that  testimony,  or  to  resist 
the  decree? 

A.  No,  sir.  I  would  state  that  I  was  a  partner  with  Mr.  Catlin,  and  all  t 
had  to  do  in  die  case,  was,  to  go  that  once  to  hear  the  testimony.  He  had  the 
conversation  with  my  partner. 

Q.  Have  you  always  recollected  what  county  that  decree  was  filed  in  ? 

A.  No,  sir,  I  do  not  know  that  I  have.  I  do  sot  know  that  mj  attention 
was  called  to  it  from  that  time  to  this^  or  till  I  was  called  on  the  oth«r  day 
about  it,  by  Mr.  Wyman.  I  said  I  thought  it  was  Milwankee;  he  and  lie 
thought  it  was  Jefferson.    I  was  not  eertain  and  cannot  now  be  oertnn;  ione 
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order  I  ihink  was  taken  in  JaffersoD,  but  my  imprenion  waa,  that  Uie  papers 
were  taken  in  Milwaukee. 

Q.  Was  that  aeitlement  in  relation  to  alimony,  before  or  after  the  decreet 

A.  I  cannot  say.  I  do  not  know  what  the  slate  of  the  cause  was,  when  that 
question  came  up.  I  do  not  recollect  what  term  of  Court  it  was.  My  im- 
pression 1a^  that  this  decree  was  granted  in  vacation,  and  that  the  agreement 
about  alimony  was  made  the  fall  term  after.  I  have  no  means  of  recalling 
the  date  of  the  decree. 

Q.  Was  the  alimony  agreed  upon,  before  or  after  taking  the  testimony  i 

A.  I  think  I  bad  a  conversation  about  it  before. 

Q.  Was  the  question  of  alimony  the  subject  of  negotiation  between  yourself 
and  Mr.  Collins,  throaghout  that  suit  ? 

A.  I  think  it  was,  sir.  I  think  I  had  some  conversation  with  Mr.  Atwood 
about  it  too. 

Mr.  Arnold.  Did  you  derive  from  Mr.  Wyman,  any  knowledge,  direct  or 
indirect,  that  he  had  arranged  or  agreed  with  Mrs.  Wyman,  to  let  he:  get  the 
divorce! 

A.  No^  sir,  I  never  learned  that  he  had  any  conversation  or  communication 
with  her  upon  the  subject. 

General  Paine  was  sworn  and  examined  upon  specification  3,  article  4. 

Q.  Have  you  had  quite  an  extensive  practice  for  some  years,  in  the  Circuit 
Court  of  Milwaukee  county  ? 

A.  I  have  had  a  practice  in  that  county  for  some  five  years. 

Q.  I  wish  to  ask  you  whether  it  has  been  the  habit  of  the  Judge,  when  causes 
have  been  submitted  to  him,  to  take  the  papers  to  his  room  and  examine  them, 
and  draw  or  sign  a  decree,  and  file  it  with  the  clerk  ? 

A.  Do  you  mean  cases  of  divorce  ? 

Q.  Tes,  or  chancery  cases. 

A.  I  have  had  a  number  of  cases  of  divorce  in  Judge  HubbelPs  court  I 
do  not  recollect  that  he  has  ever  decided  any  one  case  where  it  was  litigated. 
After  the  testimony  was  taken,  the  proof  of  publication  and  evidence  of  notice 
had  been  brought  into  court,  he  has  taken  the  proofs  in  many  causes,  in  a  num- 
ber of  instances  to  his  room,  and  signed  the  decrees  in  his  room,  or  at  chambers. 
He  has  never  signed  any  decrees  for  me  in  vacation.  It  was  always  in  term 
time  that  he  made  any  decrees  in  divorce  cases  for  me. 

Q.  Has  not  the  state  of  the  business  in  that  court  been  such,  for  seveTil 
years,  that  the  whole  term  in  eourt  has  been  occupied  with  jury  trials,  or  with 
the  discussion  of  motions,  in  the  morning. 

A.  Yes  sir,  that  has  been  the  state  of  the  business  in  that  circuit  court  The 
taking  of  the  papers  to  his  chambers,  I  know,  was  for  the  purpose  of  saving^ 
time  in  his  court,  that  was  necessary  to  be  devoted  to  other  busmeo.  I  speak 
now  only  of  my  own  cases. 

Q.  Has  not,  in  fact,  the  chancery  docket  and  divorce  proceedings  been  dis- 
posed of^  so  far  as  they  have  been  touched  at  all,  pretty  generally  in  that  way. 

A.  I  think  that  h^s  been  the  disposition  of  the  causes,  from  necessity,  in 
order  to  occupy  the  court  with  jury  trials.  That  has  been  the  usoal  course  in 
Milwaukee  county.  I  suppose  it  is  known  to  every  member  of  the  bar,  there^ 
that  there  has  not  been  sufficient  time  for  the  Judge  to  di^KNM  of  a  Isige 
poiiion  of  the  busmen  that  was  on  the  docket 
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Q.  And  jelt,  Las  ndt  the  court  set  all  tbe  hours  in  the  day  that  it  was  usual 
to  hold  court,  and  more  too. 

A.  Ye6  sir,  I  think  the  court  has  consunaed  aB  the  time  that  could  be  reason- 
ably  required  in  the  business  of  the  court. 

-  Q.  How  18  the  hc/tf  that  for  the  aocomiaodation  of  parties^  he  has  heard 
causes  at  his  own  chambers,  or  at  the  ofBces  of  lawyers/  ' 

A.  That  has  been  a  very  frequeht  practice,'  with  him,  sir.  I  have  had  causes 
of  my  own  argued  at  chambers,  and  at  the  .offices  of  lawyers,  for  the  purpose  of 
forwarding  the  business. 

Q.  And  then  he  has  taken  the  papersr  and  drawn  such  a  decree  or  paper  as 
he  thought  proper. 

A.  Usually  in  my  cases,  I  have  drawn  a  blank  decree,  and  in  a  good  many 
cases  when  the  decree  was  signed,  I  have  found  alterations  made  by  the  Judge; 
I  cannot' say  as  to  the  business  of  other  lawyers.    I  can  only  speak  of  my  own 

GsoBoie  H.  Walb:%r  was  sworn  and  examined  upon  Specification  1,  of  Ar- 
ticle 2. . 

Q.  Were  you  tnayor  of  the  city  of  Milwaukee,  in  the  months  of  January, 
Febrtikry  and  March,  1852. 

A.  I  was,  and  I  was  mayor  year  before  last  I  recollect  when  Judge  Hub- 
bell  was  iiiducted  into  office.    1  was  mayor  of  the  city,  then. 

Q.  What, was  the  value  of  city  orders  in  February  of  that  year,  before  the 
adoption  of  the  new  charter/ 

A.  Well,  sir,  there  was  no  fixed  value.  They  were  disposed  of  according  to 
the  nociQSsity  of  the  individuals  who  had  them.  There  ^ere  two  kinds  of  ofders 
^-general  orders,  and  special  orders;  special  orders  were  given  for  special  thingE^ 
done  on  the  property  of  the  city.  These  orders  were  the  least  in  value,  and  were 
selling  at  from  50  to  60  cents  on  the  dollar,  and  I  have  known  general  orders 
to  sell  as  low  as  60  cents.  ,  The  credit  of  the  city  was  rather  hard  then,  as  far 
as  the  orders  were  concerned. 

Q.  Now,  when  the  new  charter  took  efiect,  and  the  city  commenced  fund* 
ing  ita  debt,  was  there  not  a  sudden  and  rapid  rise  in  the  value  of  these  orders/ 

A.  There  was. 

Q.  How  mu<Jh  did  they  go  up? 

A.  Well,  I  eould  not  state,  perhaps.  It  was  a  matter  of  speculation.  I 
Chink  the  pnce  of  the  orders  did  not  go  up  to  par,  very  rapidly.  As  soon  as 
the  orders  were  funded  and  drawn  into  bonds^  the  bonds  sold  readily.  They 
were  sold  at  par  in  New  York. 

Q.  Before  the  adoption  of  the  charter,  what  were  city  bonds  worth  t 

A.  Well,  sir.  We  had  two  or  three  classes  of  bonds  that  were  authorized 
by  law.  The  city  bonds  itsually  brought  par,  or  a  little  below.  The  bonds  ia- 
Bued  to  the  Milivaukee  and  Mississippi  Railroad  Company,  were  sold  at  par. 

Q.  Had  the'bity'paid  its  interest  on  its  bonds  for  a  year  or  twot 

A.  The  city  had  neglected'  to  pay  the  interest  on  some  bonds — the  fire  loan 
bond,  and  the  ^hool  fund  hond. 

Q.  1i>6  yoii  Dot  know  the  flict,  that  -after  Crocker  was  elected  xtiayor,  soma 
parties  raised  private  means  to  pay  the  interest  of  the  city. 

A.  I  did  not  know  that.    I  was  not  one  of  the  party.    I  know  Crocker 
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censured  me  for  permittingr  the  iatevest  of  thpse  thiiM[3.to  reifain  tuipaid*.  I 
could  not  help  it,  unless  I  raised  the  money  myself.  \ 

Cros9  Exammation. — Q.  Was  there  not  considerable  money,  liiade  in  deal- 
ing m  city  orders  at  that  time.      -  ;   ,  .  r. 

A.  I  presume  there  was  in  February  18 M.    ' 

Q.  Do  yoU  meHn  to  say,  that  general  and  city  orden  evei!  aold  as  loir  as  60 
cents.  .      /         .         ^      ,  :  •!  • 

A.  The  Charter  was  adopte4  in  April.  I  could  not  say  pofitively.aato/the 
^ate,  biit  I  should  think  at  about-  that  time  they  could  have  been  [purchased  for 
CO  cents. 

Q.  Were  not  city  orders  uauaUy<of  greater  vahie  in  the  spring,  than  atiuiy 
bCher  seasoQ. 

A^  They  were  generally  eoneidered  b^t  just  before  ta^-payiog  time,  for  the 
reason  that  there  was  more  demand  for  them  then.  \ 

Q.  Did  you  ever  know  ap  instance  of  a  person  who  had'  purcliased  city  or^ 
ders  from  the  parties  to  whom  they  had  issued — did  you  ever  kiiow  a  peisoa 
who  had  purchased  them  selling  them.  a%  low  as  60  cents  at  an^;  ^^* 

A.     I  could  not  state  that  I  did.  *  '  . . 

Q.  Was  it  not  the  fa<;t  that  these  orders  irere  very  much  depreciated  In  the 
hands  of  poor  persons,  and  were  they  not  of  considerable  mon^  value  in  the 
hands  of  those  who  bought  t^em  and  coujld  hold  on  to  them.      .    , 

A.  There  were  always  some  who. could  buy  orders,  who. were  men  ofmeanft 
and  who  calculated  to  speculate  upon  |hem^ 

Q.  Well,  in  their  hands  had  they  not  really  a  higher  value^  jUian  the  ]per, 
cent,  at  which  poor  men  sold  thei^r 

A.  'tV'el],  one  man  would  hold  his  at  60  cents  and  another  at  TO  cents;  Ilxave 
bought  general  orders  myself  at  60  ceutSp  to  pay  my  taxes  with, 

Q. .  Were  no.t  general  city  orders  receivable  for  all  city  taxes. 
'  .  A.  You  must  define  wba^  city  tax,  because  we ,  had  a  general  city  tax  and 
a  poor  taxi  and  others,  and  general  city  orders  were  not  receivable  for  all  these 
purposes;  that  general  city  tax  varies,  and  we  had  the^  various  items  to  raise. 

Q^  Were  not  these  distinct  frpm  the  general  city  tax,  (|nd  kept  distinot  in  the 

books,  ..:.•■.  / : 

A.  Yea,  sir. 

Q.  Now  what  I  ask  of  you,  is  whether  cijty  ord^ra  wprenot  receivable  for 
the  wholes  .„    -,  ,  i       .  i 

A.  Well,  there  was  a  tax  called  tne  general  xiity  tax*  for  :which  fliey  w.ere  r^. 

ceivable.  .■•.., 

-  Q.  Was  there  not  a  tax  levied  annually  to  cover  the  general  expenses  of 
the  C-ity  •,    .  '^",'  /  '"  /{    . 

A.    Yes  sir,  .*'•;...  'i  ,  .  .  '   '    i   '    ,      ■■       \  ;     * 

Q,    Was  there  not.  a  tax  levied  annually  for. other  purpow^|\    ,  .    ' 
A#    Yes,  sir.  ,  '  •.'«,.,•'• 

Q.    *Were  not"  the  general  city,  orders  rj^eived.in  paymeni'.for  the  ^ole  of 

tjbat  tax,  and  for  the  tax  for  generaj  city- purposes, \,     '  j'  ,      *     •    .. 

A.  '  I  believe  they  were.  ■   '         '  *  j'. .',,.,' 

Q.    Tou.sa^  yon  bought  ordefs  ta  pay  ^axes,    .^j^t  taic  iliii^  yoi^  pay  tbenx 

for.  .  ,•       ,       ,    ,      .  ^,      .,    .-J ,  :.  *   . 

^  A.    Well  I'Paid  them  for  Che  taxes  they  were  receivable  for..   '  < 
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Q.  Did  7<m  receive  a  Kst  from  tbe  treasurer  of  the  City  of  If  flwaukee^  and 
difl'erent  columns  with  different  taxes  carried  out,  and  witli  different  figuresi 

A  Yecs  sir. 

Q.  Now  was  there  not  one  of  those  columns  headed,  ^  general  city  tax." 

A.  Yes,  sir, 

Q.  Now,  was  not  that  always  payable  in  general  cky  orders. 

A.  Yes,  I  think  so. 

Q.  Dou't  you  know  it. 

A.  Yes,  I  think  so. 

Q.  Were  they  not  r«}ceivable  for  the  fund  for  which  they  were  issued* 
^  A.  Yes,  I  think  bo. 

(Mr,  Ryan  here  read  one  of  the  orders,  and  asked:)  Was  not  that  upon 
the  £M!e  of  all  these  city  orders. 

A.  Let  me  look  at  it  a  moment.  Yes,  that  is  the  general  form.  That  I 
believe  is  the  general  order.  But  this  order  is  filled  out  usually  for  what  it  is 
intended.  There  is  a  blank  at  the  bottom  for  that  purpose — for  services  on  the 
bridge,  or  on  the  street,  or  on  the  general  city  account,  chargeable  also  for  work 
done  in  the  Ist,  ^od,  8d,  or  4th,  Wards,  then  they  become  Ward  orders. 

Q.  At  the  time  you  speak  of,  did  not  every  Ward  issue  its  own  orders. 

A.  We  have  nothing  to  do  with  Ward  orders. 

Mr.  Arnold.  Was  not  the  City  at  that  time  largely  in  debt,  and  was  there 
xkot  a  larger  amount  of  orders  out  than  could  be  absorbed  in  paying  taxes. 

A.  The  indebtedness  was  nearl}  $140,000. 

Q.  I  recollect  hearing  you  state  that  in  a  speech  once;  was  it  not  a  fact^ 
that  you  could  hire  work  done  for  60  cents  in  cash,  that  you  would  have  to 
pay  a  dollar  for  in  City  orders. 

A.  I  hired  some  work  done  myself  for  which  I  paid  18  cents  a  yard,  cash, 
when  the  City  was  getting  the  same  work  done,  and  paying  30  cents  a  yard  in 
orders. 

Mr.  Rtan.    What  is  the  debt  of  the  City  of  Milwaukee  now. 

A.  If  it  is  not  very  material  to  this  case,  I  do  not  care  about  stating.  The 
orders  are  at  par  now. 

Q.  I  think  we  must  have  yon  state  the  amount  of  the  debt 

A.  Well,  I  suppose  it  is  about  $140,000;  the  debt  has  not  increased  mndL 
This  was  a  funding  debt.  The  debt  for  the  last  year  has  been  well  paid  np^ 
rogularly,  every  debt  that  was  due. 

Q.  But  has  not  the  debt  increased. 

A.  These  liabilities  for  Railroad  purposes  perhaps  have  increased  it»  The 
City  has  voted  to  increase  its  debt  to  $600,000. 

Q.  Do  yon  mean  to  include  the  Railroad  orders  then,  in  that  $140,0001 

A.  No,  sir,  that  is  a  debt  in  another  shape.     The  city  debt,  including  evihT 
tbing,  I  think  is  not  far  from  $450,000  now,  and  at  that  time  too. 
r    Mr.  Arnold.    Why  were  these  orders,  when  outstanding  and  floating  abonl^ 
so  much  below  par;  but  when  converted  into  bonds*  they  rose  up  at  parf 

A.  It  was  in  a  different  shape.  It  was  in  a  shape  that  a  man  would  buy  to 
bold  on  to;  that  a  man  would  take  as  an  investment  I  think  they  drew  at  the 
last  payment  of  interest,  8  per  cent 

Wif.  S.  Hawkins,  was  sworn  and  examined,  on  Specification  4,  Artide  7, 

Witnen.  I  reside  in  Waukesha  county,  and  am  a  lawyer  by  piofswom  ' 
63 


U6 

Q,  Do  you  reeoUect  a  (Mrtain  auit^  ^nding  ia  W«iik«sha  covAijr,  #f  Banker 
against  Pratt! 

A.  I  do. 

Q.  Wkat  term  was  judgment  rendered  in  tfaat«aae  ? 

A.  I  think  it  was  rendered  at  the  March  term  of  1852,  thougli  I  would  not 
be  positive  about  the  tinse. 

Q.  That  was  an  action  on  a  judgment,  rendered  in  y.ermoat»  was  it  not? 

A.  Yes,  sir. 

Q.  Do  you  recollect  the  circumstance,  that  we  resisted  the  judgment  on  the 
groand  of  apparent  fraiid  or  mistake,  on  the  fiice  of  the  reeoid? 

A.  I  do,  sir. 

Q.  Do  yon  reoollect  what  the  Judge  said  at  the  time  of  rendering  that  judg- 
xnent? 

A.  There  appeared  to  be  a  deficiency  in  the  tranocripty  filed  by  Mr.  Downer. 
On  the  part  of  the  defence,  there  ha<l  been  another  transcript  and  the  transoripts 
did  not  agree  exactly.  The  defendant's  was  much  fuller,  so  that  k  created 
•omewhat  of  a  doubt  on  the  face  of  the  two  papers.  I  think  it  was  remarked 
by  Judge  Hiibbell,  that  there  was  an  apparent  doubt,  whether  the  nnatter  was 
correct  upon  the  face  of  it,  but  not  a  auflicient  doubt  to  warrant  a  rejection  of 
the  paper  from  the  evidence.  He  reinarked  that  he  should  enter  a  judgment 
upon  the  matter,  for  the  purpose  of  seearing  the  chum ;  but  there  was  ao  ap- 
plicatioii  ma4e  I  think  at  that  time,  for  a  satisfiaetion  of  judgment. 

Q.  Who  were  the  counsel  in  that  case  t 

A.  I  was  counsel  for  Pratt,  and  Downer  was  counsel  for  Barker. 

Q.  Was  not  that  what  the  Judge  said:  **  that  he  wouldrender  the  judgmeat 
secure  by  having  the  judgment  a  lien  on  the  defendant's  estate." 

As  Yes,  sir. 

Q.  Why  did  he  grant  the  judgrant  without  satisfaction  ? 

A.  Well,  it  was  represented  to  the  Judge  there  were  proceedings  in  progress 
to  have  a  new  tiial  in  Vermont,  and  the  attorney  had  been  employed  there.  And 
the  petition  had  been  got  up  for  the  purpose  of  having  a  nem  trial,  and  it  would 
probably  be  tried  and  decided  there  in  Vermont. 

Q.  Does  it  not  appear  on  an  exemplification,  that  a  judgment  waa  rendered 
in  Vermont,  and  a  settlement  of  book  account,  under  a  peculiar  statute  in  which 
auditors  were  appointed  and  made  their  report,  and  judgment  was  enteMd 
thereupon  ? 

A.  Yes,  sir, 

Q.  Didn't  it  appear  that  Pratt  was  plaintiff  in  the  suit  in  Vermont,  and  left 
that  State,  and  after  he  left,  bis  attorney  withdraw  his  appeanwce;  and  thst 
the  defendant  came  in,  and  pro  luced,  not  only  his  own  acoount  before  the 
auditors,  but  also  Pratt's  account,  and  thereupon  the  auditoia  imported  in  iayot 
of  Pratt  f     A.  Yea,  sir. 

Q.  Did  not  that  statute  in  Vermont,  provide  that  an  appeal  eonld  be  taken, 
in  tbe  County  Court?    A.  Yes,  sir. 

Q.  It  was  that  appeal  that  he  stated  at  Waukesha,  that  he  had  takoi  t 

A.  Yes,  sir.  Judge  Hubbeil  said  that  he  should  permit  a  judgment  in  order 
to  secure  Mr.  Barker,  and  should  stay  execution  till  the  matter  oould  be  tried! 

Q.  Now  at  the  next  term,  was  there  •  motion  made  to  oaaeel  that  order, 
and  have  that  execution  isauod. 
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A.  Mr.  Downer  made  a  motion  at  the  next  tenn,  that  the  stay  should  be 
vacated  and  the  execution  carried  out ;  but  we  introduced  papers  showing  thai 
proceeding  had  been  commenced  then,  and  the  Judge  refused  to  vacate  the  staj. 

Q.  Do  jou  know  the  fact  that  the  suit  has  been,  since  that  time,  comineneed 
in  the  United  States'  Court,  upon  that  judgment. 

.  A.  I  know  that  a  suit  has  been  commenced  there.  I  took  pains  to  go  and 
Examine  this  record  at  the  request  of  Mr.  Pratt,  to  see  the  state  it  was  in.  It 
was,  however,  in  vacation  and  not  in  Court. 

Cross  Examination, — Q.  Was  the  judgment  rendered,  and  the  execution 
etajed  at  one  and  the  same  time  ? 

Al  I  think  it  was  the  same  term. 

Q,  I  asked  joa  if  it  was  done  at  the  same  time — whether  it  was  done  im- 
tnediatelj  upon  that  action,  and  forthwith  ? 

A.  I  cannot  saj. 

Q.  Was  it  done  the  same  day  ? 

A.  I  know  that  Mr.  Downer  applied  for  an  execution,  at  the  same  time,  and 
tirged  that  it  might  be  issued,  and  I  opposed  it;  and  I  know  that  the  Court 
«rfused  to  issue  the  execution,  until  the  examination  could  be  had  in  Vermont 

Q.  Will  you  answer  my  question,  whether  the  order  to  stay  execution  waa 
made  at  one  and  the  same  time,  with  granting  the  judgment? 

A.  My  impression  is,  that  it  was  the  same  daj. 

Q.  Was  Mr.  Downer  present  when  the  order  to  stay  the  execution  waa 
entered. 

A.  He  was. 

Q.  You  are  sure  of  that? 

A.  I  am  very  confident  he  was,  because  I  recollect  the  remarks  that  he  made^ 
and  his  objection  to  the  order  being  made  to  stay  the  execution. 

Q.  At  the  time  the  order  was  made,  to  stay  execution,  what  evidence  was 
<Tffered  in  Court,  of  proceeding  being  taken  in  Vermont,  to  attack  the  judg- 
ment there. 

A.  Well,  I  think  there  was  a  statement  by  the  counsel,  about  proceedings 
being  commenced,  or  having  been  commenced.  I  think  there  were  some  letters 
produced  then  from  an  attorney  in  Vermont,  I  do  not  recollect  his  name,  stating 
that  he  had  been  employed  for  the  purpose  of  commencing  the  operations,  and 
that  there  had  been  a  petition  drawn. 

Q.  Did  Mr.  Downer  admit  those  facts. 

A.  I  do  not  think  he  admitted  them. 

O,  Did  he  deny  th^m. 
'   A.  1  do  not  think  he  denied  them. 

O.  Did  he  make  any  comment  upon  them  f 

A.  "Not  that  I  recollect  of.  He  seemed  to  find  faufr  with  the  staying  of  the 
execution. 

Mr.  AtivoLD.    Was  it  not  m  this  iwaj,  that  the  very  time  of  rendering' ihe 
judgment,  the  Judge  expressed  great  doubt  about  it;  and  then  upon  the  state- 
ment of  .the  jcounsel  in  Vermont  he  said  be  would  allow  a  stay  to  be  issuedi 
^with  A  view  to  ascertain  the  proceeding  in  Vermont 
.    A.  Yes^sir. 

*    WtLi^iit  S.  HAScALt  was  ^worn  and  examined  to  the  same  Arti^  and  Spe- 
dflcatioA,  • 
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Q.  Were  you  clerk  of  tlie  Waulceslia  county  Circuit  Court? 

A.  I  was  till  January  last,  for  the  three  or  four  years  previous. 

Q.  Do  you  recollect  a  auit  there  of  Barker  agaiost  Pratt  f 

A.  I  do,  sir.    I  recollect  the  action  and  of  judgment  being;  given. 

Q.  Do  you  recollect  what  transpired  there — what  was  said  by  the  Judge  f 

A.  Well,  there  had  been  some  controversy  between  Mr.  Downer,  yourself 
and  Mr.  Hawkins.  There  had  been  two  transcripts  produced,  and  two  stats- 
meots  made.  The  Judge  told  Mr.  Downer  that  he  thought  that  there  was  some 
question,  whether  judgment  ought  to  be  entered  upon  the  proofs,  but  upon 
reflection  he  would  give  him  a  judgment,  in  order  to  give  a  lien  upon 
Fratt^s  real  estate;  but  he  should  stay  execution,  until  the  matter  had  been 
dosed  upi  The  defendant  was  taking  steps  then,  according  to  his  statementi 
to  have  the  judgment  reconsidered  or  reviewed.  t> 

Q.  Do  you  recollect  that  he  said  anything  about  giving  that  defendent  in 
Yennont  reasonable  time  to  have  the  judgement  reviewed  ? 

A.  Yes  sir.  From  the  face  of  the  transcripts  and  mutual  statements  he  wai 
satisfied  there  was  something  or  other  in  it  that  ought  to  be  examined  into. — 
The  transcript  that  Downer  introduced  conflicted  with  the  transcript  that  was 
introduced  by  the  defendant,  though  both  came  from  the  same  ofBcer.  The  de- 
fendant's transcript  seemed  to  be  fuller  than  that  introduced  by  the  plaintifiC 
There  was  some  defect  upon  the  face  of  that  transcript  introduced  by  the  plain- 
tiff. At  the  subsequent  term  of  the  court  Downer  applied  for  an  order  vacating 
the  stay  of  proceedings,  and  at  that  time  there  were  affidavits  introdnced  by  the 
defendant  showing  that  he  had  been  asking  diligence  to  have  the  matter  re- 
viewed, and  the  judge  said  he  was  satisfied  there  had  been  diligence  used  by 
the  defendant,  and  he  should  over-rule  the  motion  and  it  was  overruled. — 
That  was  in  the  November  term  1852.  There  were  affidavits  introduced 
showing  that  the  appeal  had  been  taken  and  showing  that  they  had  been  doiog 
what  they  could.  He  s^.id  there  had  been  considerable  trouble  in  getting  the 
letters  back  and  forth,  but  that  Pratt  had  done  all  be  could. 

Q.  What  did  the  Judge  say  about  being  ready  at  the  next  term  ? 

A.  I  do  not  recollect.  My  attention  was  more  particularly  attracted  U> 
Downer  at  that  time.     Q.  Why  f 

A.  Well,  he  was  a  little  excited. 

Q.  Do  you  know  that  he  went  and  brought  a  suit  Jm  the  United  States 
Court  upon  that  judgment 

A.  I  think  he  did. 

Orois  Exa  runition  -^Q.  Was  there  any  more  conflict  be^een  the  transcripli 
than  that  one  was  more  fuily  detailed  than  the  other. 

A  My  recollei  tion  ie^  that  uppn  t^e  face  of  the  transzripta^  the  dales  of  ^ 
counts  were  different    That  might  have  been  mere  clerical  errors. 

Q,  Well,  was  there  any  conflict  exc^t  that  one  was  more  fuller  than  the 
other. 

A.  Only  in  that  point 

Q.  Was  the  order  staying  execution  made  at  the  same  time  the  Judge  stii 
if  he  gave  judgment  he  should  stay  execution. 

A.  There  was  some  remark  made  by  Downer.  He  left  the  bill  of  oost%  and 
went  home,  but  that  was  subsequently  to  entering  the  judgment*  I  remeiQ' 
ber  telling  Downer  that  the  order  had  been  entered.    I  think  Downer  casB9 
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back  after  the  Court  rose,  but  it  was  after  the  order  staying  proceedings  was 
given.  The  order  was  entered  by  ,the  Court,  and  Downer  may  have  come 
back  there,  that  day  or  the  next 

Q.  Was  Downer  present  at  the  time  the  order  to  stay  was  entered. 
A«  I  could  not  say. 

Q.  But  is  it  not  your  recollection  that  he  was  not  present. 
A.  1^0  sir»  I  could  not  say  that ;  the  most  I  recollect  about  the  statements 
-eoDceining  the  proceedings  in  Vermont,  was  at  the  time  Downer  made  the 
motion  to  vacate  the  order  staying  execution. 

Q.  Do  you  recollect  any  statements  being  made  before  the  order  staying  the 
execution  was  entered,  of  proceedings  being  taken  in  Vermont 
A.  I  believe  there  was. 

Mr.  Arnold.    Did  not  the  Judge  say  to  Mr.  Downer:  *<You  can  have  your 
choice — I  will  give  you  your  judgment,  or  the  matter  may  go  over  to  next 
term.    If  I  give  you  a  judgment  that  will  he  a  lieu  upon  the  premises  and  will 
secure  you;  but  I  shall  stay  execution  in  order  to  have  it  reviewed." 
A.  That  is  the  substance  of  what  he  said. 

Q.  Did  the  transcript  of  the, defendant  contain  the  entire  proceeding;  and 
''the  dates  of  the  one  which  was  presented  by  the  defendant  showed  clearly  a 
^nbtake,  or  else  fraud. 

A  Yes  sir,  that  was  the  question  between  yourself  and  Mr.  Downer. 
Soth  transcripts  were  introduced  as  evidence. 

N.  J.  Emmons  was  sworn  and  examined  upon  the  1st  Article. 
Q.  Where  do  you  reside. 

A.  I  reside  in  Milwaukee,  and  am  an  Attorney  at  Law. 
Q.  Do  you  recollect  a  suit  pending  in  the  Circuit  Court  of  Milwaukee  county, 
-in  which  Thecdore  Perry  was  plaintiSj  and  Cicero  Comstock,  Chase,  and  San- 
derson were  defendants.     A.  I  do,  sir. 

Q.  Were  you  employed  as  counsel  in  that  case? 
A.  I  was  employed  as  counsel  for  the  plaintiff. 
Q.  Did  you  attend  and  take  part  in  that  case  before  the  Judge? 
A.  I  did.     It  was  an  action  of  assumpsit  commenced  by  attachment    The 
attachment  was  Comstocks,  issued  under  the  statutes  authorizing  attachments, 
against  the  operations  of  the  defendants;  and  by  ordinary  summons  against 
Chase  and  Sanderson.    The  suit  was  brought  to  recover  about  $21,000  for  cash 
^advanced  by  Theodore  Perry,  against  the  firm  of  William  Sanderson  and  Co. 
It  was  for  advancement  of  cash  from  time  to  time,  and  for  drafts  either  on 
Perry  or  taken  up  by  Perry.     Several  were  drawn  directly  on  Theodore  Perry. 
Q.  Were  the- transactions  as  disclosed  by  vouchers  very  large,  and  was  this 
$21,000  a  balance  only  ? 

A.  Thb  was  a  balance.    The  dealing  had  been  twice  or  three  times  that— 
Indeed  I  think  it  was  over  $200,000. 
Q.  What  was  the  issue  before  the  Court  ? 

A.  It  was  an  issue  made  up  by  the  traverse  of  the  affidavit  An  issue  made 
ijp  under  the  Statute  of  1851,  allowing  the  defendant  to  make  a  true  case  of  the 
facts  in  the  affidavit  The  Comstocks  came  in,  denied  the  truth  of  the  facts 
asserted  in  the  affidavit  and  the  issue  was  tried  by  the  Court 

Q.  Can  you  state  in  general  terms  what  became  of  the  material  points  and 
tissues  before  the  Court 
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Mr.  Ryan.    The  issue  appears  upon  the  record,  Mr.  Arnold. 

Mr.  Arnold.  Well,  I  want  to  show  what  appeared,  as  matter  of  U<A  6f 
investigation  before  the  Court. 

A.  Well,  it  would  be  necessary  to  state  that  there  was  an  allegation  of  frand, 
that  the  J  had  made  a  fraudulent  disposition  of  their  property,  with  intent  to 
defraud  their  creditors,  and  I  believe  the  affidavit  then  went  on  to  state  partic- 
ularly, what  the  facts  and  circumstances,  upon  which  that  belief  was  founded ; 
and  they  were  generally,  that  Wm.  Sanderson,  had  been  a  member  of  the  firm 
which  composed  the  four  defendants;  that  he  had  sold  his  interest  some  time 
prior  to  the  commencement  of  the  suit,  to  the  Comstock's,  and  shortly  after 
that,  the  Comstock^s  had  made  a  geueral  assignment  of  their  property,  in  elu- 
ding real  and  personal  estate,  making  preferences  of  creditors  and  leaving  the 
debt  due  to  Theodore  Perry  &  Co.,  in  the  unpreferred  clasj»,  and  the  Att  par- 
ticularly wats  mentioned,  that  cotempotaneous  with  the  assignment  -^ 

Mr.  Evan.     What  are  you  having  stated  now  ? 

Mr.  Arnold.  I  was  asking  the  witness  about  these  matters  in  preference  to 
reading  the  record ;  but  I  will  read  the  record,  I  will  read  to  the  Court  the  affi- 
davit on  which  the  suit  was  commenced.  (Mr.  Arnold  read  the  affidavit.)  To 
that  affidavit  then  was  a  traverse  which  becomes  material  in  the  investigation 
of  this  case.     (Mr.  Arnold  read  the  traverse.) 

Q,  Now,  Mr.  Emmons,  if  you  can  from  your  memory  give  to  the  Conrt 
information  in  regard  to  the  proof  that  was  submitted  on  the  hearing  of  that 
traverse. 

Mr.  Rtan*.  And  remember  to  state  the  proof  if  you  please,  and  not  your 
oonclnsions  upon  it 

A,  Well  sir,  it  was  proved  that  the  conveyances  as  described  in  that  affidavit 
were  made  at  the  time  alleged  by  the  affidavit.  They  conveyed  a  large  amount 
of  city  property,  some  in  Washington  count)',  and  some  in  Sheboygan  couhty^ 
and  then  a  large  number  of  unimproved  City  lots.  That  was  proven.  The 
consideration  expressed  for  the'  conveyance  to  George  Corostock,  was  |l0,00O^ 
and  the  ground  taken  by  the  plaintiff,  to  maintain  the  evidence  of  fraud  was 
that  this  property  had  been  conveyed  for  a  sum  far  short  of  its  actual  value, 
at  the  time  it  was  conveyed. 

Q.  Was  there  proof,  and  a  good  deal  of  it,  submitted  on  that  point 

A.  Yes,  sir,  there  was.  A  number  of  witnesses  were  examined  on  both 
sides,  as  to  the  value  of  that  property.  I  think  the  basis  of  the  witnesses  sum- 
med up  put  it  at  $10,000, — several  witnesses  put  it  lower  than  that,  thouglk 
their  basis  was  what  it  would  bring  at  a  forced  sale. 

Q.  Did  any  of  them  bring  it  down  to  the  consideration  for  which  they 
were  convev^d. 

A.  Well,  sir,  T  maie  an  estimate  at  the  time,  for  my  own  use,  and  I  made  it 
over-run  $10,000.  We  called  three  men  who  testified  exactly  alike — Mr.  Hoover, 
Mr.  Lapham  and  somebody  else.  I  think  they  made  a  schedule  and  swore 
from  that  Messrs.  Downer,  Richards,  Byron  Kilbourn,  Dsn'l  Wells,  Augustus 
Childs,  testified  as  to  the  city  property.  Mr.  Powers,  of  Pert  Washington  was 
called,  as  to  some  property  in  Washington  county.  Those  gentlemen  were 
called  on  their  part  We  took  another  ground,  that  irrespective  of  that  ques- 
tion, the  deeds  of  conveyance  and  the  assignment  having  been  executed  cotera-. 
poraneously  and  to  the  same  persons,  the  transaction  had  been  fraudulent,  and' 
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reKed  upoa  tluft  as  ahewuig  a  fniuLuleni  preferaaee^  Theft  w»  olie 
oonreyaBce  made  to  Theod€»re  Gomatock,  for  a  eonaideratioa  cxpreawd  ot 
S^600,  whieh  waa  antirelj  unexplained.  That  we  retied  npoQ  aa  evidence  ot 
fraud. 

Q.  Waa  it  aot  oootemied,  that  thai  demonstrated  fnmd,  aside  from  other  proof* 

A.  Yea  air,  we  relied  upon  that  verj  atronglT.  They  did  not  show  whether 
it  was  oooreyed  in  payment  of  debt,  or  whe^er  it  waa  ht  cash.  We  aaked 
them  to  explain — if  it  was  conveye  1  in  payment  of  debt,  what  debt;  and  if 
for  cash,  what  had  become  of  the  cash.  There  was  another  ground  urged 
— that  Sanderaon  bad  oonreved  his  interest  in  the  firm,  to  the  Comatoek'a  and 
that  shortly  prior  to  the  general  assignment  they  h»d  diverted,  or  appropriated 
the  assets  of  Sandersoti  &  Co^  to  pay  individual  debts,  rather  than  the  debt»  of 
tlie  partnenhip,  that  were  to  be  provided  for  under  the  assignment 

Q-  We  contended,  did  we  not,  farther  that  the  property  was  worlih  a  great 
deal  move  than  the  debt 

A.  That  was  a  point  relied  upon.  We  took  pains  to  prove  the  ebaracter 
of  the  property  and  that  it  was  constantly  appreciating  in  value*  and  we  claiuMd 
that  it  waa  evidence  of  fraud,  its  having  been  consigned  to  a  brother;  and  that 
tke  creditors  should  have  bad  the  assignment  and  benefit  of  i^ny  rise  in  valnc^ 
rather  than  conveying  it  absolutely  to  any  one  creditor. 

Q  Was  it  not  in  proof  that  the  $37,000  set-off  to  preferred  creditors, 
wore  liabilities  for  which  the  family,  the  father  and  brother.^,  were  liable. 

A.  Yea,  sir. 

Q.  Then  did  we  not  make  this  point,  that  by  the  assignment  which  waa  also 
to  the  brother,  and  to  secnre  the  debts  for  which  the  fittber  was  liable,  the 
aaaets  and  property  were  swept  away  by  the  family,  either  father  or  brothers. 

A.  Yes,  sir,  that  fact  was  claimed. 

Q.  Was  there  not  a  farther  point  made  to  which  we  attached  importance-^ 
that  although  tlo  assignment  was  not  recorded  at  the  date  of  these  assign- 
ments, subsequently  th^  went  and  recorded  a  parf  of  it  and  refused  to  produce 
the  assignment. 

A,  Yes,  sir,  that  was  a  point — that  the  schedules  were  not  recorded.  I 
forgot  whether  they  refused  to  produce  it  or  not. 

Q.  Did  we  not  try,  in  every  way  we  could  to  get  at  that  assignment,  until 
finally  the  Judge  remarked  that  it  was  a  strong  circumstance  against  tbem» 
their  unwillingness  to  produce  it,  and  then  they  produced  it 

A.  Yes,  sir. 

Q.  We  could  not,  without  production  of  the  assignment,  prove  that  it  had  not 
all  been  recorded. 

A.  I  think  no  question  arose  about  that  till  just  before  the  case  closed.  I 
do  noiv  remember  that  remark. 

Q.  Was  not  that  the  way,  they  took  advantage  of  legal  technicalities,  to  coerce 
us  to  produce  him  as  a  witness. 

A.  Yes  sir,  that  was  what  we  thought.  I  do  not  know  that  they  avowed 
that  as  a  motive. 

Q.  Was  not  there  anoUier  point,  that  the  Comstock's  had  just  been  down  to 
Ohio  and  made  arrangements  with  their  father  to  make  this  assignment,  and 
that  then  they  went  to  New  York,  and  purchased  a  large  amount  of  goodSp 
repreieBting  that  they  were  responsible  and  doing  as  good  business  as  ever. 
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A.  Yefl)  mr.  It  waa  claimed  bj  us,  and  claimed  to  be  dedueiUe  from  tha 
proof  that  Cicero  Comstock  had  estimated  and  represented,  this  real  estate,  ft 
short  time  before,  as  worth  much  more  than  he  had  ooDveyed  it  for.  That 
was  denied ;  but  we  proved  that  he  had  represented  his  real  estate  worth  so 
much;  and  it  left  the  balance  of  the  estate  worth  far  more  than  $10,000.  It 
was  also  proven  that  he  represented  in  New  York,  that  he  was  doing  a  pros- 

{erous  business,  as  good  as  he  had  ever  been  doing;  and  that  he  was  worth 
30,000,  over  and  above  debt 

Q.  Was  it  Bot  proved  that  it  was  in  the  September  preceeding  the  Novem* 
ber,  when  the  assignment  was  made,  that  these  representations  were  made  ia 
New  York. 

A.  I  think  it  appeared  that  he  was  in  New  York  in  August. 

Q.  I  will  ask  jou  one  more  question,  I  do  not  know  but  the  other  side  will 
object  to  it  Whether,  in  looking  through  the  proof  of  that  cause  and  -the 
points  of  law  made  in  it,  jou  ever  tried  any  case  when  you  thought  your 
case  as'atrongly  made  out 

Mr.  Rtan.  We  object  to  that  question,  Mr.  President  We  know  that 
lawyers  usually  think  their  cases  very  strong.  If  this  question  is  to  be  asked 
of  this  witness,  why,  we  will  have  to  call  the  counsel  upon  the  other  side  of  that 
case  to  testify  the  other  way. 

Mr.  Arnold.  Well,  I  withdraw  the  question.  Mr.  Emmons,  I  will  aak 
you  to  look  at  that  book  and  say  whoso  hand-writing  it  is  in. 

A.  That  is  Judge  HubbelPs  hand  writing.  This  is  his  book  of  minatea 
which  he  is  in  the  habit  of  keeping  upon  the  trials  of  causes. 

Q.  Is  it  not  his  habit  to  keep  a  full  and  very  complete  record  of  the  testi- 
mony and  all  the  proceedings  in  the  cases  before  him. 

A.  Yes  sir,  I  think  he  does  very  full,  indeed. 

Q.  How  long  a  time  did  that  case  consume? 

A.  We  were  five  or  six  days  in  the  trial  of  it 

Q.  Do  you  recollect  when  the  decision  was  given  ?    A.  I  do. 

Q.  How  long  was  it  after  the  case  was  submitted  to  him. 

A.  I  think  it  was  two  or  three  weeks. 

Q.  Do  you  recollect  anything  of  the  course  of  business  in  his  Court,  fmm 
the  time  it  was  submitted — and  whether  the  Court  was  occupied  with  jury 
trials — and  whether  they  were  important  ones  f 

A.  My  recollection  is  very  general.  I  know  it  was  a  very  busy  term,  and  I 
know  that  a  good  deal  of  fault  was  found  by  the  bar,  for  letting  the  Court  be 
occupied  by  the  case,  when  jury  trials  were  waiting. 

Mr.  Knowlton.  Do  you  recollect  noticing  Judge  Hubbell's  keeping  min- 
utes of  testimony  during  that  trial. 

A.  Yes,  sir,  I  know  that  he  did,  he  was  constantly  at  work  during  the  trial. 
I  know  that,  for  we  had  frequent  occasion  to  refer  to  Judge  Hubbeirs  minutes. 

Cross  Exarrunaiion, — Q,  You  have  stated  the  proofs  and  positions  of  the 
plainifff  on  that  trial.  Will  you  be  good  enough  now  to  state  the  proofs  and 
positions  of  the  defendant  on  that  trial. 

A.  I  have  stated  already  the  principal  proof  given  by  the  defendant,  as  to 
the  value  of  that  property ;  and  they  offered  a  receipt  and  some  assignments 
of  debts  against  Cicero  and  Leander  Comstock,  to  George  Comstock,  and  then 
ft  receipt  from  his  partner;  at  any  rate  it  was  some  written  evidence  of  transfer 
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to  George  T.  Comstock,  to  the  amount  of  some  $0000,  that  was  offered, 
but  apon  objectioD  it  was  withdrawn. 

Q.  Will  you  atajte  their  positions? 

A.   Well,  they  generally  took  ground  against  u& 

Q.  Are  you  able  to  state  their  specific  positions.  Did  they  submit  and  say 
there  ought  to  be  a  judgment  against  them  ? 

A  Certainly  not.  They  denied  our  first  point,  As  to  the  character  of  the 
transaction.  They  denied  that  the  assignment  and  conveyances  were  ootem* 
poroneous,  and  although  they  might  be  regarded  as  cotemporaneous  in  fact, 
they  could  not  be  regaded  as  one  instrument  The  ground  they  took  as  to  this 
Taiue  of  the  property,  was  one  chiefly  of  fact.  They  denied  in  particular,  that 
if  we  had  proven  the  property  to  be  worth  more  than  $10,000,  it  would  be  any 
proof  of  fraud..  I  think  they  did  not  contend  against  that,  but  took  the  ground 
that  the  evidence  did  not  warrant  the  conclusion.  They  called  five  or  six  wit* 
neaseR,  to  prove  that  it  was  not  worth  so  much,  and  we  called  two  or  three  to 
prove  that  it  was  worth  more  than  $10,00#. 

Q.  Who  argued  it  on  their  part  ? 

A.  Mr.  Randall  and  J.  S.  Brown.  Mr.  Brown,  however,  came  into  the  case 
rerv  late,  and  had  evidently  had  no  preparation  for  his  argument.  Mr.  Ban* 
dall  had  been  retained  from  the  beginning. 

Q.  Were  any  of  these  positions  of  the  plaintiffs  suggested  to  you  during 
the  trial  of  that  cause  by  Judge  Hubbell  ?    A  No,  sir. 

Q.  You  stated  that  a  position  was  taken  there  that  Sanderson  having 
transferred  his  interest  to  the  Comstocks,  it  was  a  diversion  of  the  property  for 
the  Comstocks  to  assign  or  sell  that  property  to  pay  debts,  which  w,ere  not  the 
debts  of  WilHnm  Sanderson  &  Co. 

Q.  Who  suggested  to  you  that  position. 

A  That  I  cannot  say. 

Q.  Who  suggested  to  you  to  give  proof  tending  to  substantiate  that  posi^ 
tiont 

At  I  cannot  tell  whether  it  originally  proceeded  from  me,  or  from  Mr.  Arnold. 

Adjourned  to  3  P.  M. 

AVTSBNOON  SXSSION. 

Mr.  Emuoks  resumed  the  stand. 

Q.  Before  the  adjournment  I  had  asked  you  whether  .fudge  Hubbell  sug- 
gested to  you  during  the  trial  of  that  cause,  the  position  relative  to  the  diversion 
of  the  property  from  the  payment  of  the  debts  in  which  Sanderson  was  inte- 
rested. 

A.  He  spoke  to  me  of  that  fact.    He  did  not  suggest  the  point. 

Q.  Well,  state  what  he  said,  and  when,  and  where  and  how. 

A.  It  was  during  the  trial  and  during  the  recess  of  course.  We  were  walk* 
log  down  together  from  the  Court  room  and  he  asked  me  the  question  why  we 
didn't  prove  the  fact  of  the  transfer  from  Sanderson  to  the  Comstocks  and  the 
property  which  had  been  transfered. 

Q,  What  did  you  answer  him. 

A.  Indeed  I  don't  know.  » 

Q.  Well,  state  all  that  you  remember  of  that  conversation. 
U 
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A.  Well,  the  oonrenatioD  was  a  short  one  He  asked  me  if  #e  did  bo^  in* 
tend  to  prove  that  I  presume  I  told  hira  that  we  did  inleod  to  prove  it  if 
we  could;  and  he  remarked  to  me  in  substance  Kke  this:  that  we  had  bettor 
prove  the  facts  and  the  amount  of  property  which  had  been  traasfered  to  iStk^ 
Comstocks. 

Q.  Did  jou  tell  hira  whether  you  yourself  had  futh  in  that  point 

A.  I  do  not  think  I  did. 

Q.  Did  he  say  anything  to  jrou  about  the  weight  or  impottanoa  of  that  point? 

A.  Well,  do  not  know  how  much  importance  he  attaehed  to  it;  or  that  he 
made  any  comparison  between  it  and  any  other  point.  He  regarded  it  as  es* 
sential  to  prove  that  That  may  not  have  been  his  language  and  I  will  state 
that  perhaps  I  may  have  drawn  that  inference  from  something  he  did  say. 

Q.  Had  you  given  any  evidence  at  that  time  on  that  point  on  the  part  of 
the  plaintiff? 

A.  Well,  I  do  not  know,  sir*  It  would  be  a  mere  impression  if  I  ahoold 
state  it  My  impression  is  that  we  had  not,  and  that  perhaps  was  the  reascn 
of  his  speaking  of  it 

Q.  That  was  doing  the  progress  of  the  trial  f 

A.  Tes  sir,  it  was  while  the  trial  was  going  on. 

Q.  About  the  time  of  the  commncement  of  that  snit  of  Perry  against  Corn- 
stock  and  others,  was  there  any  difterence  of  opinion  among  tiie  counsel  lor 
the  plaintiff  in  regard  to  the  manner  in  which  the  suit  should  be  oommeaoed  ; 
part  of  them  maintaining  that  it  should  be  by  summons  and  part  of  them  by 
attachment  f 

Mr,  Arnold.    What  has  that  to  do  with  cross  examination? 

Mr.  Rtan.     I  think  it  is  legitimate. 

Mr.  Arnold.  I  object  to  it,  and  it  is  objected  to  simply  for  the  reason  fiiat 
it  is  irrelevant  on  cross  examination.  I  know  of  no  question  put  or  answer 
given  that  leads  to  that  The  suit  was  oomroeneed  by  me  and  the  whole  pro- 
ceedings were  commenced  before  Mr.  Emmons  came  in.  I  may  be  mistaken^ 
but  I  doubt  whether  Mr.  Emmons  was  familiar  with  the  manner  in  whkh  the 
suit  was  commenced. 

Mr.  Ryan,  made  a  brief  remark  here  that  was  not  heard  by  the  reporter. — 
Whereupon  the  objection  by  Mr.  Arnold  was  withdrawn. 

A.  Well,  sir,  the  facts  are  just  these — the  manner  of  commencing  the  suit 
was  discussed  between  Mr.  Arnold  and  myself.  He  took  ground  on  one  side 
and  I  on  the  other ;  but  at  the  time  it  was  commenced  we  agreed.  It  was  a 
discussion  of  the  property  of  the  one  form  or  the  other  and  that  is  the  conchision 
we  came  to. 

Q.  Who  retained  you  on  that  suit? 

A.  William  Sanderson.  We  had  then  concluded  in  what  form  to  com- 
mence  the  suit  Mr.  A  mold  came  to  my  office  and  we  talked  the  staiate 
over,  and  came  to  the  conclusion  that  that  was  the  proper  form. 

Q.  Was  it  shortly  after  Mr.  Sanderson  came  to  Madison  that  that  suit  waa 
commenced  ? 

A.  I  know  only  by  hear  say. 

Q.  Do  you  know  for  what  purpose  Mr.  Sanderson  came  to  Madison  shortly 
after  the  commencement  of  this  suit  ? 

Mr.  Knowlton.    Is  that  to  impeach  your  witness  or  to  sustain  himt 
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Mr.  Rtan.    To  sustain  bino,  sir. 

tir.  Knowlton.    Is  it  cumulative  of  hb  testimony  ? 

Mr.  Ryan.     No,  sir. 

Mr.  Knowlton.    Then  it  vfon'i  sustain  him. 

Mr.  Ryan.    It  might  sustain  him  and  not  be  cumulative. 

Mr.  Knowlton.  it  would  be  a  very  singular  species  of  evidence  tben,  I 
tbink. 

Mr.  Aknold.  The  question  is  objected  to,  and  for  the  same  reason  tbat  I 
gave  for  the  objection  which  I  just  now  withdrew.  I  now  renew  the  objection, 
which,  I  tbink,  is  well  taken-:— it  is  not  cross  examination  which  was  drawn  out 
by  me.  Sanderson  was  their  witness  and  yet  tho  whole  examination  was,  in 
fact  a  cross  examination.  Well,  now  they  asked  Sanderson  about  his  going  to 
Madison,  and  what  transpired,  and  what  he  said  to  his  lawyers  when  he  went 
back,  and  all  that.  If  they  seek  to  contradict  him  it  is  wroog;  and  if  they 
seek  to  draw  out  more  testimony,  it  is  because  they  endeavor  to  make  their  own 
witnesses  appear  in  the  light  of  desiring  to  suppress  the  truth. 

Mr.  Ryan.  The  Managers  rested  their  evidence  upon  the  first  article  upon 
the  testimony  of  Sanderson  alone.  The  gentleman  makes  the  remark  that  our 
examination  6f  Sanderson  was  entirely  a  cross  examination.  I  admit  that  it 
partook  somewhat  of  the  nature  of  a  cross  examination ;  and  I  assert  the  rule 
of  law,  that  when  a  witness  shows  the  reluctance  that  that  witness  showed  it 
is  right  to  assume  the  nature  of  cross  examination. 

Mr.  Arnold.     Yes,  but  I  assume  one  thing  and  you  another. 

Mr.  Ryan.  Now,  Mr.  President,  having  rested  our  testimony  on  that  one 
witness,  they  eall  a  witness  upon  the  stand  for  a  purpose  not  very  clear  to  me 
—whether  to  rebut  our  case  or  to  explain  it  I  do  not  very  well  perceive  haw 
it  helps  them. 

Mr.  Arnold.    It  is  to  show  that  the  decision  was  entirely  proper. 

Mr.  Ryan.  Well,  I  am  cross  examining  ilie  witness  to  show  that  it  is  im- 
proper; and  if  that  is  not  cross  examination,  then  I  do  not  know  what  is.  I 
utterly  deny  that  you  are  confined  to  the  same  trail  of  the  direct  examination. 
You  may  ask  the  witness  every  ou&stion  which  is  calculated  to  give  a  defferent 
coloring  to  the  testimony ;  and  if  the  purpose  for  which  this  witness  was  called, 
to  show  that  the  judgment  was  proper,  if  direct  testimony  upon  that  proposition 
38  competently  given,  it  is  perfectly  competent  for  me  to  ask  the  witness  every 
question  that  tends  to  show  that  the  judjOfraent  was  not  properly  given ;  and  if 
1  can  show  by  this  witness  any  thing  which  proves  the  other  way,  I  have  a 
right  to  ask  that  question  by  way  of  cross  examination. 

Mr.  Arnold.  I  did  not  intend  to  say  one  word  in  reply.  I  thought  tbe 
objection  so  well  taken,  that  it  would  be  conceded  without  argument.  I  cannot 
assent  to  the  gentleman*s  proposition.  I  stated,  and  state  now,  that  the  object 
of  introducing  this  testimony  is,  to  satisfy  this  Court,  that  there  was  no  occasion 
for  any  bribery,  and  that  the  cause  itself  would  not  have  warranted  any  judge^ 
in  the  world,  in  giving  a  different  judgment.  I  suppose  the  gentleman  who 
is  counsel  on  the  other  side,  maintains  that  the  respondent  is  guilty  of  corrupt 
conduct  in  office,  and  crimes  and  misdemeanors;  and  I  might  retort  upon  him 
and  say,  I  have  a  right  to  ask  his  witness  any  question  that  would  go  to  rebut 
tbat  general  accusation.  That  would  be  a  fair  answer,  yet,  1  will  not  assume 
that  position,  if  I  should,  however,  I  could,  Under  cover  of  cross  examination 
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make  eyeiy  witness  of  the  prosecution,  in  fact  xnj  own  witness,  and  oould  get  at 
facts,  which  hj  the  rules  of  evidence,  I  ought  not  to  get  at.  A  party,  when  he 
introduces  a  witness,  coram  its  hiai  to  that  side  of  the  suit,  but  when  be  seeka  to 
bring  out  new  facts  on  cross  examination,  then  he  makes  him  his  own.  I  do 
not  wish  to  throw  anything  in  the  way  of  what  the  counsel  has  said  or 
done ;  but  when  he  seeka  to  draw  out,  in  the  cross  examination  of  this  witness^ 
matters  to  which  Judge  Hubbell  was  not  a  party,  matters  pertaining  to  an  ou( 
doors  report,  of  a  conversation  between  Srinderson  and  Judge  Hubbell,  which 
may  be  true  or  false,  and  of  Sanderson's  statement  in  relation  to  that  con- 
versation, I  DBUst  object  to  the  question. 

Mr.  Knowlton.  This  question,  it  occurs  to  me,  is  not  exactly  as  is  supposed 
by  the  counsel  for  the  prosecution ;  I  enquire  of  him,  whether  the  object  of 
that  testimony  is  to  contradict  his  witness,  or  sustain  him.  He  says  to  sustain 
him.  What  is  the  rule  of  law  on  that  subject?  The  rule  in  question  is,  that 
he  IS  not  entitled  to  impeach  his  own  witness  or  contrad'ct  him ;  although  he 
may  prove  facts  different  from  what  the  witness  has  sworn.  He  is  not  enutled 
to  introduce  cumulative  evidence  for  the  purpose  of  impeaching  the  credit  of  a 
witness  he  has  called.  We  have  not  interrogated  this  witness,  upon  any  matter 
of  which  we  interrogated  Sanderson.  Have  we  enquired  of  any  matters  to 
which  Sanderson  testified/  Certainly  not  Then,  how  is  he  entitled  to  ask 
this  witness  to  bolster  up  Sanderson.  As  we  have  not  attempted  to  impeach 
Sanderson,  his  testimony  stands  good.  He  is  not  entitled  now,  to  go  on  and 
prove  a  case  that  he  maintains  is  already  sufficiently  proved.  But  what  have 
we  done?  Why,  we  have  been  endeavoring  to  prove  a  state  of  facts,  from 
which  the  Court  could  draw  a  legal  inference.  Of  what?  Why  simply  what 
was  done  in  Court,  and  not  what  was  done  out  of  Court,  at  another  time, 
when  Judge  Hubbell  was  not  present.  Now,  what  relation  has  one  of  those 
things  with  the  other  ?     None  earthly,  and  the  gentleman  knows  it. 

The  question  reduced  to  writing,  as  follows,  was  submitted  to  the  Court: 

"  Do  you  know  for  what  purpose  Sanderson  came  to  Madisoui  shortly  after 
the  commencement  of  the  suit,  aud  if  yes,  state  what  purpose.' ' 

To  which  Mr.  Arnold,  of  counsel  for  respondent,  objected. 

The  question  was  rejected ;  all  the  Senators  voting  in  the  negative. 

Q.  Were  you  present  at  the  decision  of  the  case  of  Sanderson  against  Corn- 
stock? 

A.  Yes,  sir. 

Q.  Did  you  hear  the  opinion  delivered  ? 

A.  I  did. 

Q.  In  (he  decision  of  that  case,  was  the  point,  that  Sanderson  had  conveyed 
his  interests  to  the  Comstocks,  they  assuming  to  pay  the  debts,  and  Comstock 
having  diverted  the  property  to  other  purposes,  than  paying  the  debts  of  the 
company — was  that  stated  as  one  of  the  points  of  the  decision,  and  a  ground 
of  sustaining  the  attachment? 

A.  I  think  it  was,  but  I  am  not  certain.  Judge  Hubbeirs  opinion  was  de- 
livered orally,  and  it  was  quite  lengthy ;  I  am  sure  he  sustained  two  or  three 
other  points  in  that  case.  He  commented  upon  that  point,  and  my  impression 
is,  that  he  sustained  it. 

Q.  Do  you  recollect  that  at  the  end  of  that  opinion,  in  answer  to  some  re- 
taark  made  by  Mr.  Rand  ill  to  the  Courts  his  denouncing  in  substance^  thia 
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prDpasition — ^tW  a  debtor,  iD  failing  circumstances,  might  prefer  one  creditor 
to.  another,  might  also  pay  the  debt  of  one  creditor  in  preference  to  others ;  but 
ha  could  only  do  that  in  money,  or  in  property  of  a  fixed  market  value,  and 
not  in  real  estate,  which  had  not  a  fixed  market  value. 

A.  Well,  I  remember  that,  and  have  heard  the  matter  spoken  of  since.  I 
recollect  Mr.  RandaH's  putting  the  question  to  the  Judge,  like  this — and  believe 
it  was  after  Judge  Hubbell  had  got  through  his  opinion — "  why,  your  honor, 
suppose  he  had  paid  the  debt  in  cash?"  Tht;n  Judge  Hubbell  replied  in  sub- 
stance like  this :  *^  Then  there  could  have  been  no  room  for  fraud,  or  if  he  had 
paid  in  wheat,  it  would  be  the  same;  but  if  he  paid  in  real  estate  it  would  be 
difierent'*  He  then  went  onto  make  a  hypothesis,  and  said  he  could  not  prefer 
a  creditor,  and  pay  him  in  real  estate.  Mr.  Randall  himself  disagreed  about 
that.  I  understood  Judge  Hubbeirs  answer  simply  to  reiterate  what  he  had  said 
hefore  in  his  opinion ;  and  he  decided  that  it  was  evidence  of  fraud  for  a  partv* 
to  transfer  his  property  under  those  circumstances;  and  then  Mr.  Randall 
asked  him  the  question. 

Q.  Tou  have  been  asked  in  regard  to  Judge  HubbelPs  book  of  minutes  and 
its  accuracy.  Have  you  ever  attempted  to  settle  bills  of  exceptions  with  the 
Judge  on  that  book  of  minutes. 

A.  Yes,  sir. 

Q*  Do  you  recollect  a  bill  of  exception  in  the  case  of  Dowe  against  yourself. 

A.  Yes,  sir. 

Q.  Will  you  state  to  the  Court  whether  you  had  not  in  that  suit  great  diffi* 
culty  in  getting  a  fair  bill  of  exceptions. 

Mr.  Arnold.  That  is  objected  lo.  I  do  not  object  to  many  of  these  ques- 
tions at  the  instance  of  the  respondent  here ;  but  I  do  not  like  to  have  this 
trial  go  forth  to  the  world  reported  as  it  will  be  with  this  kind  of  questions 
ooming  in  and  I  setting  still  and  not  objecting  to  them.  I  do  not  like  it  on  my 
own  personal  account,  on  account  of  my  own  reputation  as  a  lawyer.  I  have 
no  objection  to  the  gentleman^s  asking  the  witness  in  relation  to  what  I  have 
asked  him,  asking  him  whether  the  book  was  kept  correctly  or  accurately  or 
anything  of  that  kind;  but  to  ask  him  with  reference  to  another  case,  whether 
he  had  difficulty  about  the  Judge^s  notes  in  another  case,  is  rather  far  fetched. 

Mr.  Ryan.  The  witness  was  asked  as  to  the  accuracy  of  that  book  of  min- 
utes. 

Mr,  Arnold.  No,  sir.  I  asked  him  i|s  to  the  hand  writing  in  that  book, 
and  if  the  Judge  kept  full  minutes. 

Mr.  Ryan.  I  believe  it  was  as  you  stated.  The  witness  was  asked  whether 
the  Judge  kept  full  minutes,  though  for  what  purpose  it  was  asked  I  do  not 
know;  I  presume  it  was  asked  for  the  purpose  of  showing  that  the  Judge  is  in 
the  the  habit  of  keeping  fnll  mmutes.  I  apprehend  fuli  minutes  are  correct 
xninutes  and  I  propose  to  show  by  this  witness,  instances  to  .the  contrary. 

Mr.  Arnold.  X  shall  insist  upon  the  objection  upon  my  own  account;  and 
J  am  responsible  in  this.  I  had  a  large  hand  in  making  up  that  bill  of  excep- 
tions; and  the  difficulty  arose  from  the  Judge  not  having  bis  charge  upon 
paper,  {and  a  difficulty  that  arose  from  some  trouble  in  making  up  a  bill  of 
axeeptions  on  account  of  not  having  his  charge  upon  paper  is  all  too  far  fetched, 
and  not.  relevant  here.  . 

The  question  was  submitted  as  foIIowiB: 
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'^Had  yoa  great  difficulty  in  the  case  of  Dowe^gaiDst  yourself  in  getting  « 
fair  bill  of  exceptions  signed  by  tlie  Judge,  from  His'  minutes,'* 

And  rejected,  noes  15,  ayes  9. 

Mr.  Arnold.  Was  not  one  of  the  strong  points  made  by  the  complainant 
that  this  sale  of  property,  made  to  George  Comstock,  and  Theodore  Comstocky 
made  under  failing,  and  insolvent  circujnstances,  whether  it  was  a  circumstance 
of  fraud,  for  tha  reason  that  it  took  away  from  the  sale,  the  eompetition  of  the 
public. 

A.  The  whole  burthen  of  my  argument  was  upon  that  point  That  was  tbe 
point  distinctly  made  by  me. 

Q.  Have  you  examined  the  minutes  of  Judge  Hubbell,  in  thla  case  of 
perry  against  Comstock. 

A.  Yes,  sir. 

Q.  Is  it  a  full  report,  and  correct,  as  far  as  you  know,  of  the  testimony  taken 
in  the  case,  and  the  points  made  by  counsel. 

A.  I  have  recently  examined  it  Very  slightly,  I  hare  never  read  it  fully,  I 
have  looked  at  the  names  of  witnesses.  I  read  it  at  the  time  the  bill  of  excep- 
tions was  made  up  in  the  case.  It  is  very  full  of  the  testimony  in  the  case. 
The  opinions  are  not  given. 

Mr.  Arnold.  I  ofter  now  to  have  Mr.  Emmons  take  the  book,  and  read 
the  points  taken  on  both  sides,  and  ask  him  if  the  points  are  correctly  stated. 

Mr.  Rtan.  I  owe  you  an  objection,  and  I  may  as  well  pay  it  now.  I  sup- 
pose the  witness  can  refer  to  a  memorandum,  made  by  himself,  and  refresh 
his  memory,  but  I  suppose  he  cannot  refer  to  a  memorandum  made  by  any^ 
body  else,  and  then  refresh  bis  memory,  I  suppose  that  is  a  well  settled  point 
of  law. 

Mr.  Arnold.  Here  are  some  four  pages  of  points,  made  by  counsel.  The 
witness  might  look  at  that,  and  say  whether  those  points  are  stated  correctly. 

Mr.  Ryan.     Well,  I  object 

Mr.  Arnold.  Well,  I  will  not  press  it.  Mr.  Emmons,  has  there  been  a  bill 
in  chancery,  filed  by  you,  as  complainant  and  solicitor,  in  behalf  of  Erastus 
Corning  <&  Co^  of  Albany,  against  Jonathan  Taylor,  Levi  Hubbell  and  Levi 
Blossom,  the  complainants  being  judgment  creditors  of  Taylor,  alleging  that 
the  transfer  of  that  judgment  from  Taylor  to  Blof^som,  or  to  Henry  P.  Hubbell, 
was  fraudulent,  and  seeking  to  compel  Hubbell  or  Blossom,  to  pay  over  the 
amount  of  to  the  judgment  creditors. 

Mr.  Kyan.    I  object  to  that,    t  do  not  see  the  bearing. 

Mr.  Arnold.  I  seek  to  fioUoWrit  up  by  showing,  if  1  can,  that  !t  has  been 
done  by  Taylor.  It  is  to  impeach  his  testimony  so  far  as  he  undertook  to  deny 
any  indebtedness  to  Judge  Hubbell,  at  the  time  of  that  assignment 

Mr.  Ryan.  I  do  not  see  how  you  make  it  out,  Ldo  not  see  how,  by  any 
possibility  it  can  be  relevant 

Mr.  Arnold.  I  will  state  the  object  of  the  offer,  if  tbe  oontisel  does  not 
sufficiently  perceive  it  I  have  stated  in  my  question,  sufficient  to  apprise  the 
counsel,  as  well  as  the  Court,  of  the  drift  of  the  question.  It  is  to  ,8sce'rtaih  If 
certain  judgnient  creditors  of  Taylor,  have  filed  a  bill  against  hiin,  alleging 
that  the  assignment  of  that  Taylor  judgment,  was  fraudulent,  and'  seeking  to 
compel  them  to  pay  the  amount  of  it  to  these  complainant  eredil^ra.  In 
order  to  sustain  that  bill,  I  suppose  it  was  neoeaaary  to  provd  that  tfaeiie  wtti 
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iraud,  tbitt  is,  that  there  was  no  iadebtedaeae  to  Judge  Huhbell,  at  the  time 
of  that  transfer.  It  goes  so  far  to  impeach  the  testimony  that  Ta,ylor  gavie 
riipon  that  sutjeci 

Mr.  Rtan.  I  eannot  aee  by  any  poesible  stretching  of  conclusions,  how  any 
lioflsible  judgment  of  Taylor's  could  affect  Taylor's  testimony.  Taylor  states 
that  in  the  first  place  he  made  an  assignment  of  that  judgment  which  was  never 
acted  upon,  to  Henry  P.  Hubbell,  upon  tbe  mere  suggestion  of  Judge  HubbelL 
He  tells  you  that  subsequently  be  sold  it  to  Judge  HubbelJ,  and  a  discount  was 
made,  and  also  an  allowance  to  pay  an  indebtedness  which  Judge  Hnbbeil 
claimed  Taylor  owed  him,  and  Taylor  allowed  it.  Now,  I  cannot  see  how  any 
effort  of  the  creditors  of  Taylor  to  set  aside  either  one  of  those  assignments  as 
being  fraudulent  against  creditors  can  be  an  impeaahment  of  Taylor's  testimony 
here,  I  do  not  see  it. 

Judge  HuBBKLu  It  is  80  far  to  show  an  interest  in  him  to  testify  here 
against  me. 

Mr.  Byav.  His  testimoBy  here  is  directly  against  Corning  dr  Co.,  for  he 
testifies  to  receiving  a  valuable  consideration  for  tne  judgment 

Mr.  Abmold,  WelL  he  states  that  he  did  it  to  keep  it  out  of  the  way  of 
his  creditors. 

Mr.  Rtav.  I  do  not  see  how  it  was  the  interest  of  Corning  &;  Co.,  to  assail 
ibat  assignment  which  was  never  acted  upon  if  the  assignment  to  Blossom  is  a 
good  one.  I  do  not  see  how  they  are  to  benefit  themselves  while  the  assigi- 
ment  to  Blossom  holds  good. 

Judge  HcBBXLL,  We  can  see  well  enough  how  Taylor  thinks  he  is 
g/oing  to  do  it 

Mr.  Knowlton.  If  they  succeed  in  making  Blossom  pay,  is  it  not  going  di- 
jectly  for  the  benefit  of  Mr.  Taylor? 

Mr.  Btak.  I  do  not  care  at  all  about  that  What  Mr.  Knowlton  suggests 
"would  be  a  mighty  good  objection  to  Taylor's  being  a  witness  in  this  cause.-"- 
Legal  interest  is  out  of  the  question  in  this  matter.  Any  interest  of  Coming 
IS  out  of  the  question,  because  Taylor's  testimony  is  against  the  interest  of 
Coming  i&  Co. 

Mr.  Arnold.  Well,  we  will  withdraw  the  question.  Mr.  Emmons,  I  ask 
y»u  tbe  following  question,  because  Mr.  Taylor  is  not  here,  and  he  wished 
me  to  ask  you  about  it  He  was  questioned  here  in  regard  to  those  papers  and 
letters  from  Judge  Hubbell,  and  how  they  got  before  the  committee.  He  had 
the  idea  that  he  gave  them  to  you. 

A.  I  delivereatbem  to  JcMiathan  Taylor,  and  I  understand  that  he  produced 
them  before  the  committee. 

Senator  Waksly.  Did  it  appear  on  trial  that  the  conveyance  of  real  estate 
to  George  Comstock  and  others  was  or  was  not  made  in  their  presence  and 
with  their  knowledge. 

Mr.  Ryan.  In  the  presence  of  the  grantees,  I  preuame  the  HonoEable 
Senator  means. 

Senator  Wakblt.     Yes,  sir. 

A.  It  appeared  that  the  conveyance,  and,  I  think,  the  assignment  were  made 
while  tkey  were  absent,  and  before  their  arrival  in  Wisconsin.  I  thiok  Mr. 
Whitehead  testified  to  that  I  am  quite  certain  it  was  so  with  reference  (o 
Theodore  Comstock. 
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Mr.  Rtait.  I  wish  you  would  state  tbe  whole  testimonj,  upon  that  point. 
I  do  not  recollect  it  ? 

A.  Well,  sir,  it  was  this.  We  showed  by  records,  the  conveyance,  and  at  a 
subsequent  stage  of  the  proceedings,  by  Mr.  Whitehead,  who  was  clerk  for  the 
Comstocks,  that  these  conveyances  were  made  out  before  the  arrival  of  the 
Comstocks  in  the  city.  I  have  forgotten  what  testimony  was  given  in  evidence 
upon  the  subject  of  the  assignment.  There  was  an  explanation  given,  or  at- 
tempted to  be  given,  of  that  circumstance.  My  impression,  that  with  regard 
to  the  deed,  there  was  no  explanation  given,  but  still  that  may  not  be  literally 
true,  because  it  may  be,  that  we  took  strong  grounds,  and  had  an  impression 
that  they  did  not  explain.  There  was  some  evidence  given  to  explain,  why 
those  papers  were  recorded,  before  they  came  to  Wisconsin,  Whether  it  extend* 
ed  to  the  deeds  or  not,  I  do  not  recollect. 

Q.  Was  there  any  testimony  to  show  that  Theodore  Comstock  was  there 
at  all? 

A.  Not  that  I  remember.  I  think,  however,  the  explanation  is  this,  on  re- 
flection. There  was  some  explanation  given,  and  now,  I  am  quite  confident,  it 
was  as  to  the  assignment  There  was  a  man  named  Finch  who  testified,  that 
some  arrangement  had  been  made  by  Mr.  Finch,  to  show  some  assent  on  the 
part  of  the  assignees,  to  the  making  of  the  assignment;  but  my  impression  ]», 
that  he  did  not  give  any  testimony,  to  explain  the  making  of  these  deeds,  m 
the  absence  of  the  grantees.  Still,  on  account  of  my  zeal  for  the  case,  I  might 
have  overlfX)ked  it — at  least  my  then  zeal  for  the  case;  it  is  all  gone  now. 

Mr.  ARNOLn.  Mr.  President,  we  now  offer  thece  books  of  minutes,  kept  by 
Judge  Hubbell,  in  evidence  here,  and  I  will  state  to  the  counsel  the  basis  of  that 
offer.  It  has  been  sought  to  be  established  by  the  other  side,  and  I  suppose  for 
an  object,  that  a  considerable  time  elapsed  from  the  submission  of  this  case  to 
the  Court,  up  to  its  decision.  We  have  undertaken  to  account  for  that,  by 
proving  that  the  Court  was  doing  a  very  large  business,  steadily  engaged  by 
jury  triak,  during  all  that  time,  and  have  proved  a  great  many  important 
cases,  that  were  being  tried.  These  books  were  kept  at  the  time,  of  oouree^ 
without  any  reference  to  any  proceeding  here,  and  they  contain  minutes  of  cases 
8eriaHm  as  they  occurred,  dntes,  hour  of  adjournment,  hour  of  meeting,  the  tes- 
timony of  every  witness,  and  a  perfect  diary  of  proceedings  in  tbe  Court.  We 
offer  them  now,  to  show  the  business,  which  occupied  the  Court,  in  the  in- 
termediate time,  and  the  nature  and  extent  of  it  We  offer  these  books,  not  in. 
reference  to  their  accuracy,  but  in  connection  with  what  we  have  already  offered, 
in  proof  of  what  were  the  engagements  of  the  Judge  in  Court. 

Mr.  Rtan.    Do  you  propose  to  read  them,  Mr.  Arnold  f 

Mr.  Arkold.  No,  sir,  but  simply  to  submit  them  and  call  the  cases  in  their 
order. 

Mr.  Rtan.  If  the  gentleman  was  going  to  read  them,  I  should  only  enquire 
how  long  he  would  be  about  it,  and  then  go  away  and  try  to  be  back  by  the 
time  he  got  through  But  really,  the  gentleman  has  proved  the  closest  appli- 
cation of  the  court.    I  do  not  see  what  the  books  will  show  in  proof  fiirther, 

Mr.  Arnold.    They  might  show  a  vast  amount  of  labor. 

Mr.  Ktan.    I  do  not  doubt  it    I  presume  Mr.  White  testified  to  quite 
'  enough.    He  testified  to  constant  occupation  during  that  interval,  if  I  under- 
stood him  rightly,  and  I  suppose  that  is  all  that  is  material  in  this  case. 
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Judge  HuBBxiL.  I  b^  leave,  merely  to  say  to  tlie  Ck>urt  Qmi,  being  imoB 
trial  here,  charged  with  a  corrupt  motive^  and  not  knowiog  what  might  affect 
or  iufluence  the  minds  of  honorable  men,  seeking  light  upon  this  subject,  I  seel: 
flimply  to  show  a  record  authenticated,  as  in  my  hand  writing,  of  the  proceed- 
ings of  the  court,  taken  down  by  me,  running  over  several  quires  of  paper,  and 
running  down  to  the  time  when  that  cause  was  decided,  as  evidence  of  the 
necessity  which  impelled  me  to  defer  the  decision  of  that  important  cause.  It 
is  only  to  put  myself  fairly  and  honestly  before  the  Court,  that  this  is  sought 

Mr.  Knowltok.  I  would  like  to  ask  Mr.  Emmons  one  question.  Do  you 
reeoUect  how  long  this  case  was  in  argument,  the  last  day  it  was  argued  ? 

A.  I  do  not  know  that  I  recollect,  specially  the  last  day.  It  was  usual  to 
Bit  during  the  day,  and  two  or  three  hours  in  the  evening.  I  recollect  that 
this  cause  was  submitted  after  candle  light.  I  believe  I  do  not  recollect  his 
keeping  us  in  court  all  day  long  without  adjourning  for  dinner. 

Senator  Dunn.  I  would  ask  whether  it  is  conceded  that  these  are  properly 
books  of  record  of  the  Court! 

Mr«  Arnold.    I  call  them  records  of  the  minutes. 

Senator  Alban.  I  would  enquire  whether  the  rules  of  the  court,  do  not 
pr<  perly  require  a  Judge  to  keep  minutes,  and  so  such  minutes  are  properly 
records  of  the  ooart' 

Mr.  Arnold.  We  do  not  claim  that  they  are  records  in  the  technical  sense 
of  the  term.  They  are  only  minutes  kept  by  the  Judge,  hud  in  his  own  hand- 
writing, 

Mr.  Rtan.     So  far  as  I  know  it  is  a  mere  matter  of  discretion  with  a  Judge 
to  keep  or  not  to  keep  minutes,  and  there  is  no  rule  of  law  about  it- 
Mr.  Arnold,  of  counsel  for  respondent)  submitted  the  proposition  in  writing, 
as  follows : 

"  The  respondent  oflfers  in  evidence  two  certain  books  of  record  of  the  pro- 
ceedings in  courts,  from  the  time  the  case  of  Perry  vs  Comstock  and  others  was 
commenced,  to  the  time  of  the  decision  of  said  suit,  with  a  view  to  show  the 
constant  engagement  of  the  Judge  in  jury  trials  during  that  time,  and  to  rebut 
the  idea  of  any  improper  motives  in  delaying  said  decision.*' 

And  the  question  being  upon  the  admissi*  n  of  said  books  of  record, 

It  was  decided  in  the  negative,  Noes  21,  Ayes  3. 

H.  D.  Barron  was  sworn  and  examined  upon  Article  11,  specification  10, 

Mr.  Knowltok.    I  think  the  same  thing  is  somewhere  else,  too. 

Q.  Where  do  you  reside  ? 

A.  Waukesha. 

Q.  Are  you  acquainted  with  Judge  Hubbell  ? 

A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Mr.  Cook,  District  Attorney  for  that  county, 
formerly.    A.  Yea,  sir. 

Q.  Do  you  recollect  the  indictment  that  was  found  in  Waukesha  county  in 
the  case  of  the  State  against  Jehiel  Smith,  for  adultery. 

A.  I  do. 

Q.  Before  the  trial  of  that  suit  did  you  have  a  conversation  with  Mr.  Cook 
in  reference  to  that  indictment    A.  Yes,  sir. 

Q.  What  did  he  say  to  you  in  regard  to  what  his  opinion  of  that  caae  was^ 
and  hia  intention  to  enter  a  nolle  pros, 
55 
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Mr.  Ryan.  We  object  to  that  qneBtion.  We  should  not  object  to  it  if  Mr. 
Cook  was  here.    Ko  question  was  put  to  Cook  that  ou^ht  to  bring  out  ihit 

question. 

Mr.  Arnold.  Yes,  sir,  I  think  I  asked  him  the  question,  whether  he  had 
Buy  opinion  in  the  case. 

Mr.  Ryan.    I  do  not  know  whether  you  did  or  not.    If  you  did  I  object 

to  it 

Mr.  Arnold.  I  will  admit,  frankly,  that  I  did  not  ask  him  with  reference 
to  any  interview  with  this  witness. 

Mr.  Ryan.  My  impression  is  that  you  did  not  ask  him  with  reference  to 
any  witness. 

The  several  counsel  here  looked  for  Mr.  Cook's  testimony  in  the  files  of  our 
report  but  not  finding  it  readily,  Mr.  Arnold  said:  I  think,  with  reference  to 
saving  the  time  of  the  court,  I  had  better  pass  it  and  look  for  it  at  another 

time. 

Q,  Mr.  Barron,  are  you  acquainted  with  William  K.  Wilson  f  Have  you  ever 
had  any  communication  with  him  in  regard  to  his  motives  in  making  the  com- 
plaint which  he  did  to  the  Assembly  and  which  was  the  foundation  of  this  im- 
peachment. 

Mr.  Ryan.  One  moment,  Mr.  Barron ;  that  question,  sir,  we  object  to. — 
The  Assembly  of  the  State  of  Wisconsin  prosecute  this  case,  and  not  Wm.  K. 
Wilson ;  besides,  if  he  wtre  the  prosecutor,  I  don't  know  that  his  motives  would 
affect  this  prosecution.  He  is  not  a  prosecutor  here,  and  he  is  unknown  hera^ 
and  the  only  formal  notice  of  him  is  in  the  gentleman's  opening. 

Mr.  Arnold.    I  would  enquire  whether  he  is  not  under  subpoena? 

Mr.  Ryan.    I  do  not  know. 

Mr.  Arnold*    I  would  enquire  of  the  Managers? 

Mr.  Sanders.    He  is. 

Mr.  Arnold.  I  am  perfectly  aware  of  the  fact,  that  he  has  not  been  a 
witness  here  and  I  believe  he  has  never  been ;  but  it  is  conceded  now  that  he 
has  been  here  in  this  trial  under  subpoena.  I  am  just  as  well  aware  of  the 
fact  that  he  has  never  been  a  suitor  in  any  court  of  the  respondent,  and  so  could 
never  have  had  cause  of  grievance  against  Judge  Hubbeil ;  but  he  was,  either 
from  his  own  motives,  from  his  own  promptings,  or  the  promptings  of  othera»  I 
know  not  and  care  not  which,  the  medium  of  communication,  the  instrument 
of  the  Assembly,  in  preferring  these  charges.  This  outrage  upon  public  jus- 
tice, against  the  respondent  at  bar,  it  was  alleged  that  the  basis  of  this  im- 
peachment was  laid  to  the  Assembly.  It  was  he  who  assumed  to  represent  for 
the  time  being,  **  all  the  good  people  of  the  State,"  to  use  the  language  of  the 
impeachment ;  to  represent  to  the  Assembly  that  Judge  Hubbeil  had  been  guilty 
of  crimes  and  misdemeanors,  and  to  ask  the  interposition  of  that  body.  Now, 
we  wish  to  show  what  he  himself  has  said  in  regard  to  his  motives,  in  that 
undertaking.  In  ordinary  criminal  prosecutions,  it  is  competent  if  it  be  posnblQ 
to  show  the  motives  of  the  prosecution,  to  show  what  has  governed  the  proee- 
eutor,  and  whether  he  is  really  interested,  and  has  instituted  proceedings  for  the 
cause  of  public  justice.  The  learned  counsel  has  throughout,  likened  this  pro- 
ceeding to  a  trial  under  an  indictment,  and  a  trial  by  a  traverse  jury.  It  is 
true  that  the  Assembly,  so  far  as  this  court  is  concerned  are  tiie  respondent's 
proeeouton;  but  Mr.  Wilson  stood  behind  them,  and  was  the  oriipnal  prosecutor 
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before  the  Assembly.  That  »  the  reason,  and  I  stated  it  so  fully,  in  ^7 
opening,  that  I  will  not  enlarge  upon  it — that  I  wish  to  show  his  motiveSi  as 
stated  by  himself,  and  that  there  may  not  be  any  misrepresentation,  I  propose 
to  show  that  Wilson  stated  to  the  witness,  that  he  ne\  er  had  been  a  suitor  in 
Judge  Hubbelfs  Court,  but  that  Judge  Hubbell  made  a  remark  once  to  a 
jury,  of  whom  he  was  ore,  which  he  considered  insulting,  and  on  that  ac- 
count, he  should  follow  Judge  Hubbell  up,  that  he  would  be  revenged  on  him, 
that  he  would  follow  him  through  this  impeachment,  and  after  the  result  of 
it  he  would  kick  him. 

Air.  Utan.  That  might  be  material  if  this  Court  could  bind  over  Mr. 
Wilson  to  keep  the  peace.  That  is  the  only  reason  that  could  make  it  material. 
Seriously,  sir,  the  Assembly  appear  here  as  prosecutors,  and  it  is  stated  to  this 
Court,  that  they  are  improj)erly  urged  on  by  Wilson,  or  by  anybody  else,  from 
any  motive,  proper  or  improper;  and  I  make  the  objection,  the  more  strenu- 
osly,  because  Mr.  Wilson  is  not  before  this  Court,  and  has  no  means  of  protec- 
ting himself;  and  because  not  appearing  here,  he  is  just  as  well  entitled  to 
protection  in  this  Court,  in  every  respect,  as  any  other  person  who  has  nothing 
to  do  with  this  record,  or  with  this  trial. 

T!he  proposition  was  submitted  by  Mr.  Arnold,  counsel  for  respondent,  in 
writing,  as  follows : 

''The  respondent  offers  to  show  by  the  witness,  Henry  D.  Barron,  that 
IrVilliam  K.  Wilson,  made  the  complaint  to  the  Assembly,  against  the  respon- 
dent, out  of  which  the  impeachment  has  grown,  from  malicious  motives; 
that  he  stated  to  the  witness  that  he  was  never  a  party  or  suitor  in  his  Court; 
that  he  was  one  of  a  jury  to  whom  the  Judge  made  a  remark  on  the  rendition 
of  their  verdict,  which  he  conceived  to  be  insulting,  and  that  he  would  be  re- 
venged against  him ;  that  he  had  spent  six  months  in  hunting  up  evidence 
jigainst  the  Judge;  that  he  would  follow  him  through  the  impeachment,  and 
vould  after  it  was  over,  boot  or  whip  him." 

And  the  qu'»t;on  being  upon  the  admission  of  said  testimony,  it  ^as  de- 
cided  "n  the  negative,  unanimously — Noes  24. 

J.  GiLLKTT  Knapp,  wss  swom  and  examined  upon  Article  4,  Specification  2. 

By  Mr.  Knowlton. —  Q,  Do  you  recollect  the  case  of  Wm.  S.  Hungarford, 
gainst  Cushing  and  others. 

A.  I  recoUuct  of  being  counsel  for  Mr.  Hungeford,  against  Cushing  and 
others,  in  the  Dane  county  Circuit  Court 

Q.  Do  you  recollect  of  exceptions  being  taken  to  the  answer  of  Mr.  Bantoul. 

A.  I  was  first  engaged  in  that  case  before  the  spring  term,  of  1850.  The 
first  I  knew  of  it,  exceptions  were  filed  by  Mr.  Knowlton,  and  were  ready 
for  argument 

Q.  Do  you  recollect  on  what  grounds  the  exceptions  were  taken,  against  * 
Cushing's  answer,  whether  for  insufficiency,  or  impertinence,  or  what 

A.  For  both. 

Q.  For  what  causes  were  Bantours  answer  excepted  to. 

A.  For  the  same. 

Q.  Were  you  present  at  the  time  of  the  argument  for  insufficiency,  before 
Jodge  Hubbell. 

A.  I  was. 

t).  Wlio  was  the  counsel  on  behalf  of  the  defendant 
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A.  Smith  and  Parris.     Parris  resided  at  tbat  time,  at  Mineral  Point 
Q,  Do  you  remember  at  that  time,  whether  Collins  or  George  B.  Smith 
were  present 

A.  They  were  not  employed  till  afterwards. 

Q.  How  long  after. 

A.  Not  till  the  next  term  at  least ;  Geo.  B.  Smith  never  was  in  the  case,  to  mj 
knowledge. 

Q.  At  the  time  the  exceptions  were  disposed  of,  were  Smith  or  Collins 
present 

A.  Whether  they  were  present  or  not,  I  do  not  know.  They  were  not  in 
the  case. 

Q.  Just  see  whether  anybody  else  were  present,  except  Parris  and  yourself. 

A.  I  have  no  recollection  of  seeing  Geo.  B.  Smith  there,  nor  Collins.  I  pre- 
sume they  were  not  there. 

Q.  I  wish  you  to  state  whether  considerable  time  was  not  taken  up,  in 
arguing  the  sufficiency  of  Cushing^s  first  answer  ? 

A.  1  think  it  was  two  days. 

Q,  Do  you  remember  our  arguing  the  merits,  or  subject  matter  of  the  hill 
of  Hungerford  or  not,  or  whether  that  was  thoroughly  argued  and  discussed  ? 

A.  The  exceptions  for  insufficiency  reached  to  the  full  merits  of  the  bill,  and 
brought  the  whole  merits  of  the  bill  into  controversy.  There  were  a  large 
number  of  exceptions. 

Q,  Did  we  discuss  the  merits  of  that  bill,  thoroughly  ? 

A.  Yes,  the  merits  were  discussed,  because  the  exceptions  reached  through 
the  bill. 

Q.  Do  you  remember  that  the  exceptions  were  discussed,  before  Mr.  A. 
Hyatt  Smith  announced  that  the  answer  was  bad  ? 

A.  My  recollection  is,  that  you  stated  the  exceptions,  occupying  nearly  a 
day  in  the  argument,  and  Parris  and  A.  H.  Smiih  stated  their  positions  and 
arguments,  and  occupied  nearly  a  day.  My  recollection  is,  that  they  were 
nearly  all  disposed  of,  when  Smith  said  he  would  rather  undertake  to  file  a  new 
answer,  than  to  answer  the  mattera  excepted  to. 

Q.  Do  you  recollect  that  very  shortly  after  the  disposition  of  the  exceptions 
ioCushing's  answer  for  insufficiency,  we  took  up  the  exceptions  to  Mr.  Ran- 
toul's  answer  ? 

A.  They  were  taken  up  immediately. 

Q.  Do  you  recollect  that  Mr.  A.  Hyatt  Smith  excepted,  that  our  exceptiona 
were  bad  in  point  of  form  ? 

A.  A  question  of  that  character  arose — that  we  should  have  alleged  in  the 
exceptions,  that  the  substance  of  the  bill  was  unanswered  properly. 

Q,  Do  you  recollect  that  Judge  Hubbell  said,  he  would  decide  that  the  ex* 
eeptions  were  bad  in  point  of  form,  or  something  to  that  effect  ? 

A.  I  am  not  certain.  I  know  that  he  said  he  would  decide  that  the  excep- 
tions were  bad,  but  whether  in  point  of  form,  or  for  other  reasons,  I  do  not  now 
recollect.  I  cannot  state  what  the  order  was,  but  my  impression  is,  that  because 
we  did  not  file  a  replication  to  the  answer  of  Mr.  !Rantoul,  it  was  a  uniform 
ruling  against  the  exceptions,  and  that  we  must  file  a  replication  afterwards,  or 
reconsider  the  exceptions.  It  was  merely  for  the  purpose  of  .exposing  th^  at 
that  time. 
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Q.  Do  jou  recollect  that  the  Jadge  said  it  was  quite  immaterial  what  tliey 
mBSwered,  for  Mr.  Oaahmg  could  not  answer  the  bill  ? 

A.  That  is  very  nearly  the  substance.  Judge  Hubbell  said,  be  would  rule 
•gainst  these  exceptions,  and  it  would  matter  little  to  the  complainant,  whether 
Kantoul  answered  the  bill  or  not,  as  he  was  a  mere  agent,  or  as  good  as  an 
agent  of  Mr.  Gushing;  and  that  Mr.  Gushing  must  answer  the  bill,  and  no 
answer  of  RaBtoul's  could  affect  the  question  at  issue. 

Q.  Do  you  remember  his  saying,  that  Rantoul  and  others  were  Cushing^s 
under-strappers. 

A.  I  know  you  said  so,  and  I  thought  so  too. 

Q.  Do  you  remember  that  Smith,  after  the  Judge  made  that  remark,  got 
Bp  and  found  ikult  about  his  prejudging  the  casef 

A.  I  do  not. 

Q.  Do  you  remember  a  remark  like  this — that  Gushing  had  not  answered 
Ae  bill,  and  could  not  answer  it/ 

A.  I  do  think  he  did. 

Q.  Are  you  confident/    A.  I  am. 

Q,  Would  you  have  recollected  it  if  he  had  I 

A.  I  think  I  should  have  remembered  it. 

Q.  Do  you  recollect  that  exceptions  on  the  score  of  insufficiency  of  the  answer 
to  Gushing*s  second  answer,  were  filed  ? 

A.  They  were.  The  exceptions  to  the  second  answer  were  filed  22d  June, 
1860. 

'  Q«  Do  you  remember  whether  they  were  ever  argued  before  any  officer,  or 
not/ 

A.  I  do  not.    They  were  not  disposed  until  the  October  term  of  the  Gir- 

euit. 

Q.  How  were  they  disposed  of — were  they  argued  f 

A.  Well,  sir,  there  was  not  a  formal  argument  in  Court  They  were  anb* 
mitted  to  Judge  Hubbell  at  his  room,  in  the  United  States  Hotel. 

Q.  Do  you  remember  of  Smithes  making  any  request  in  relation  to  that  mat* 
ter,  about  explaining  anything  in  the  exceptions? 

A.  Yes,  I  remember  that  Smith  was  with  the  counsel  for  the  complainant. 
I  was  present,  you  were  present,  but  whether  Collins  was,  I  cannot  say.  The 
2nd  exceptions  were  some  four  in  number,  perhaps  five.  They  set  out,  part  of 
them,  the  words  of  the  bill  that  were  unanswered,  and  part  of  them,  requiring 
Mr.  Gushing  to  answer  in  a  particular  manner.  Mr.  Smith  had  much  conver- 
sation with  the  Judge,  to  show  that  he  had  answered  the  parts  of  the  bill,  that 
^ere  excepted  to ,  a'nd  undertook  to  explain  to  him  wherein  it  covered  the  point 
of  the  bill. 

Q.  How  long  were  we  there  ? 

A.  The  whole  evening.  It  was  in  the  room  over  the  stage  office,  in  the 
southeast  corner  of  the  United  States  Hotel  building.  And  that  is  all  thaterer 
transpired  in  the  way  of  exceptions.     There  was  no  other  argument. 

Q.  Do  you  recollect  that  about  the  time  the  cause  concluded,  and  previous 
to  its  final  submission  as  to  all  the  defendants,  except  Gushing,  that  Smith  was 
in  town/ 

A.  He  was  in  that  room,  when  the  counsel  for  the  complainant  were  there 

^  Do  you  remember  what  transpired  in  that  room  between  yourself,  Jud 
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Hubbell,  A.  Hyatt  Smith,  and  myself,  in  relation  to  the  time  that  Judge  Hub* 
bell  oould  spend  in  hearing  the  matter  argued/ 

A.  He  said  he  could  spend  no  time.  It  was  in  the  time  of  the  Supreme 
Court,  and  he  would  (ake  the  bill  and  read  it  over. 

Q.  Do  you  remember  of  Smith's  saying  anything  on  that  occasion,  to  the 
effect  that  it  would  take  a  week  to  argue  the  cause  f 

A.  I  am  not  aware  of  any  such  allegation. 

Q.  Do  you  remember  Judge  Hubbeil  saying,  he  would  not  hear  an  ai^gument 
of  over  an  hour  f 

A.  I  do  not  think  he  did.    If  he  did  I  don't  recollect  it. 

Q.  Do  you  remember  that  he  said,  the  case  was  now  redueed  to  a  single 
point,  and  he  did  not  require  any  lengthy  argument  upon  it? 

A.  I  know  that  he  had  stated  so,  and  that  that  was  true. 

Q.  But  don't  you  recollect  that  that  was  so  stated.  The  conversation  I 
want  to  call  your  attention  to,  occurred  a  day  or  two  after  it  was  finalky  .9ub« 
initted.  Do  you  remember  of  Smith's  being  there,  and  Judge  Hubbeil  was 
talking  about  the  length  of  argument,  and  that  he  stated,  that  it  had  been  fully 
argued  upon  the  exceptions',  and  that  the  case  was  now  reduced  to  a  single 
point,  and  it  would  not  take  a  great  length  of  tinoe  to  argue  it? 

A.  I  do  not  remember  his  saying  so. 

Q.  Were  you  present  at  the  time  when  Hyatt  Smith  signed  the  stipuladoD,, 
in  relation  to  that  argument  ?     A.  I  was. 

Q.  Did  you  hear  him  say  what  the  reason  was,  ihat  he  would  stipulate  ta 
submit  the  case  without  argument/ 

A.  I  heard  him  say,  his  railroad  business  was  such,  that  he  oouldn't  attend 
to  it.  I  heard  him  express  a  willingness  to  submit  it  without  argument,  on  ac- 
count of  his  business,  sayiog  that  he  could  not  stay  to  drgue  it. 

Q.  Did  he  state  that  he  would  ? 

Mr.  Sanders.  Suppose  you  tell  him  to  give  the  conversation,  and  not  put 
every  question  in  quite  bo  leading  a  manner. 

A.  He  said  he  must  leave  and  did  leave  immediately  after  it  was  submitted^ 

Cross  JSzamination. — Q.  Did  you  hear  Mr.  Smith  complain  of  not  being 
allowed  time  to  argue  that  cause? 

A.  I  never  heard  him  make  such  a  complaint.  I  think  likely  he  asked  te 
have  that  cause  postponed  because  we  wanted  to  get  possession  of  the  property*. 
'    A.  W.  Randall,  sworn  and  examined. 

Witness.    I  reside  in  Waukesha  and  am  an  Attorney. 

Q.  Do  you  recollect  a  suit  pending  in  Waukesha  of  Simpson  against  Howe. 

A.  I  do.  I  tried  that  suit  for  Howe,  the  defendant.  It  was  brought  on  a 
note  and  account. 

Q.  Do  you  recollect  the  circumstance  that  on  the  note  there  was  an  endorse- 
ment of  $40  which  was  positively  erased  by  a  pencil  mark? 

A.  I  recollect  that  there  was  an  endorsement,  but  it  was  erased  by  pen  and 
ink.  It  was  a  pretty  strong  erasure.  I  do  not  recollect  about  the  pencil 
mark. 

Q.  When  did  the  suit  come  on  for  trial  ? 

A.  I  think  it  was  at  the  November  term,  1850. 

Q.  Will  you  state  whether  the  note  was  left  to  go  to  the  jury  as  it  was,  and 
that  the  Judge  instructed  them  to  take  it  as  they  found  it. 
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A.  The  Jadge  did  tell  the  jury  to  take  the  note  as  they  found  it 

Q.  Did  the  jury  allow  or  disallow  the  endorBement  ? 

A.  The  jury  disallowed  it  They  threw  aside  both  the  verdicts  and  allowed 
the  amount  with  interest 

Q.  Subsequently,  upon  application  of  Mr.  Byron  was  a  new  trial  granted  on 
account  of  that  proceeding.^ 

A.  Yes,  sir.  Because  we  did  not  think  the  Court  charged  the  jury  full 
enough  in  relation  to  it  It  was,  perhaps,  careless  on  our  part,  when  the  case 
was  submitted  that  we  did  not  call  attention  more  particular  to  it 

Q.  Was  that  the  complaint,  that  the  Judge  left  his  chaige  in  such  a  way  ? 

A.  Yes,  sir,  we  thought  the  Judge  had  not  charged  full  enough,  and  we 
were  careless  in  not  calling  his  attention  more  particularly  to  it 

Q.  Do  you  know  the  fact  of  Mrs.  Howe's  calling  upon  Judge  Hubbell  in 
relation  to  that  charge? 

A.  I  do  not 

Cro98  Examination, — Q.  Is  that  the  afSdavit  of  Mr.  Byron  of  which  you 
speak,  (handing  the  witness  a  paper). 

A.  Yes,  sir.    But  1  supposed  it  was  an  affidavit  of  a  Clerk  of  Mr.  Byron. 

Q.  Where  is  the  note  the  erasure  was  made  from. 

A.  That  I  do  not  knovr.  I  presume  Mr.  Wright  has  it  if  it  is  not  among 
the  papers  of  the  case.  After  the  trial  Mr.  Wright  deducted  the  amount  that 
should  have  been  deducted  by  the  jury,  and  disposed  of  the  balance. 

Q.  Do  you  recollect  when  that  cause  was  tried,  and  the  verdict  rendered. 

A.  My  recollection  is  that  it  was  at  the  November  term,  1850. 

Mr.  Ryan  here  read  a  record  in  the  suit,  and  then  asked  the  witness — ^Is  that 
the  date  according  to  your  recollection  that  that  trial  took  place  ? 

A.  I  cannot  state  the  date.  My  impression  is,  that  it  was  at  that  term  of  the 
Court,  November. 

Q.  Mr.  Randall,  I  find  here  a  motion  filed  by  your  firm  on  the  9th  of  No- 
vember for  a  new  trial.  Was  that  the  motion  for  a  new  trial  which  yoa 
made/ 

A.  I  presume  it  was. 

Q.  When  was  a  new  trial  ordered/ 

A.  Well,  sir,  I  do  not  recollect  It  was  done  before  the  next  term.  It  might 
have  been  that  same  term.  My  brother,  I  think,  made  the  motion  for  a  new 
trial. 

Q.  Was  not  that  order  for  a  new  trial  made  in  March,  1851. 

A.  Well,  it  was  ray  impression  that  it  was,  as  I  said,  the  next  term. 

Q.  Cannot  you  state  positively  that  it  was  that  term ! 

A.  No,  sir,  I  cannot 

Q.  I  ask  you  these  questions  because  there  is  no  transcript  here. 

A,  Well,  I  cannot  state  positively. 

Mr.  Arnold.    That  is  undoubtedly  the  fact,  the  Byron  affidavit  shows  so, 

Mr.  Ryan.    That  is  subscribed,  March  l^th,  1851. 

Mr.  Arnold.     Yes  sir,  that  is  right. 

Q.  Was  the  motion  for  a  new  trial  granted  on  this  affidavit/ 

A.  I  cannot  state  as  to  that    I  can  state  the  ground  argued  for  a  new  trial. 

Q.  Was  any  notice  of  a  heating  of  that  motion  given  to  Mr.  Wright,  the 
plaintiff's  attorney,  at  any  time  ? 
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A.  I  cannot  bkj  dittlneily  whether  there  was  or  not  I  know  that  he  liad 
knowledge  of  the  fact,  and  when  the  case  came  up  he  spoke  to  it  before  the 
Court.  He  had  a  conversation  with  the  Court  and  the  attorneys.  It  was  at 
the  time  the  motion  was  granted.    I  am  quite  confident  it  was  60. 

Q«  Do  you  recollect  the  time  fimited  by  the  rules  for  making  a  motion  for  a 
new  trial  after  the  verdict? 

A.  I  think  it  k  two  or  three  days. 

Mr.  Arnold.    Is  there  any  rule  about  it  ?    I  oannot  find  any  such  a  niku 

A.  I  think  there  was  such  a  rule. 

Q.  Are  you  not  mistaken  in  saying  that  Mr.  Wright  was  present/ 

A.  I  can  give  the  reasons  why  I  think  he  was  there — because  a  question  came 
up  there,  as  to  whether  the  motion  was  filed  in  time,  my  brother  contending 
that  there  was  some  error  in  the  date  of  filing.  At  any  rate  the  discuauon 
arose  in  relation  to  the  error  of  date,  and  I  think  in  relation  to  a  motion  for 
a  new  trial. 

Q.  Might  it  not  have  been  in  November  ?     A.  I  think  not 

Q.  Were  not  the  costs  taxed  at  the  November  term  as  upon  judgment. 

A.  Well,  that  I  do  not  know.  I  believe  they  were  paid.  I  think  there  was 
a  judgment  filed.    He  had  gone  and  taxed  his  costs  and  entered  up  judgment. 

Mr.  Arnold.  Do  you  recollect  the  fact  that  Mr.  Wright  entered  up  judg- 
ment, and  issued  execution ;  and  then  the  next  term,  did^ut  you  have  quite  ft 
contest  about  whether  it  was  in  time  or  not  ?     A.  Yes,  sir. 

Mtron  H.  Orton,  sworn  and  examined  upon  Specification  — ^  Article  two. 

Q,  Do  you  know  Jonathan  Taylor.     A.  I  know  him. 

Q.  Are  you  acquainted  with  his  hand  writing/ 

A.  I  have  seen  him  write,  and  I  think  I  am  acquainted  with  his  hand  writ- 
ing. 

Q.  Will  yon  look  at  these  mortgages  and  see  if  you  think  they  are  his  hand 
writing. 

A.  I  should  say  that  that  was  his  hand  writing.  I  should  say  also,  thai  this 
other  mortgage  is  in  Taylor's  hand  writing. 

Mr.  Arnold.    We  ofier  in  evidence  these  two  mortgages,  Mr.  Ryan. 

Mr.  Ryan.    I  should  like  to  know  the  object 

Mr.  Arnold.  To  rebut  the  testimony  of  Mr.  Taylor.  He  testified  that  at 
the  time  of  assigning  that  judgment  he  was  not  indebted  to  Judge  Hubbell  in 
any  manner  whatever. 

Mr.  Rtan.    I  am  inclined  to  object,  for  the  reason  that  Taylor  is  not  here. 

Mr.  Arnold.  We  asked  Taylor  about  these  mortgages  when  he  was  npon 
the  stand.     (Mr.  Arnold  now  read  the  mortgages  to  the  Court) 

Judge  Hubbell.  Mr.  President,  the  respondent  is  about  to  complete  his 
testimony,  and  no  doubt  will  be  able  to  do  so,  before  the  closing  hour,  with 
the  exception  of  a  single  witness,  whose  attendance  is  expected  from  Milwaukee. 
He  has  oeen  telegraphed  to,  and  is  probably  now  on  his  way.  I  rise  to  state,  at 
the  request  of  one  of  my  counsel,  that  in  consequence  of  testimony  which  has 
been  given,  it  will  be  necessary  to  prove  a  fact  which  the  other  of  my  counsel, 

Sir.  Arnold,)  alone  knows,  and  which  I  deem  material  to  my  defence.  Al- 
ough  greatly  to  my  regret,  and  enlirely  against  his  own  wishes,  I  feel  bound 
to  call  upon  him,  and  to  require  that  he  shall  submit  to  an  examination  aa  a 
witness^  Mr.  Arnold  will  please  take  the  stand. 
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JoHATHAH  E.  Arnold,  sworn  and  examined  by  Judge  Hubbell. 

Q.  Mr.  Arnold,  were  jou  acquainted  with  the  suit  of  Perry  and  others,  against 
CoQMtook  and  others. 

A.  I  was,  sir,  I  brought  the  suit  for  the  complainant 

Q.  Do  you  remember  the  time  the  decision  of  the  case  was  made. 

A.  I  remember  about  the  time,  I  was  not  in  Milwaukee  at  the  time  the  de- 
eision  was  made. 

Q.  Where  were  you  when  the  decision  was  announced. 

A.  I  arrived  in  ^ew  York  on  the  eyening  of  the  day  it  was  said  to  have 
been  announced. 

Q.  At  what  time  did  you  leave  Milwaukee,  for  New  York« 

Al.  I  left  on  Monday  morning  of  the  9th  of  June. 

Q.  Before  leaving,  at  any  time,  did  you  call  upon  me  in  regard  to  that  suit. 

A.  I  did. 

Q.  Will  you  state  what  conv^^lion  took  place  in  that  interview. 

Mr.  Ryak.  I  do  not  know  that  I  wish  to  object,  because  I  don't  know  what 
the  object  of  the  gentleman's  testimony  is;  but  it  strikes  me,  as  clearly  impro- 
per to  prove  any  conversation  between  the  witness  and  Judge  Hubbell. 

Judge  Hubbell.    Well,  we  will  omit  the  conversation.    Did  you  call  on  me. 

A.  I  did.  Being  about  to  start  for  the  Baltimore  Conventioo,  as  mentioned 
here  the  other  day,  and  expecting  to  see  the  plaintiff,  Mr.  Perry,  in  New  York, 
and  being  desirous  to  learn  the  result  of  the  case,  if  it  had  been  arrived  at,  that 
I  might  be  able  to  communicate  it  to  him,  on  my  way  through  New  York.  I 
called  on  Sunday  afternoon,  at  Judge  Hubbell's  rooms,  in  the  United  States 
HoteL  I  found  him  in  his  room  engaged  in  the  examination  of  the  papers  in 
that  ease.  They  were  spread  out  before  him  on  his  table.  I  told  him  I  was  about 
to  leave  .^arly  the  next  morning,  and  I  should  see  the  plaintiff  in  New  York, 
and  if  he  had  made  up  his  mind  how  he  was  going  to  decide  that  case,  I 
should  be  glad  to  know  it,  that  I  might  inform  the  plaintiff  of  the  result.  He 
atated  that  he  bad  the  papers  before  him,  and  had  teen  examining  the  case 
then  for  the  first  time,  and  then  added  that  he  should  have  to  sustain  the 
attachment,  and  as  soon  as  he  could  arrange  his  thoughts  and  prepare  himself 
for  it  he  should  announce  his  decision  in  Court. 

Q.  Was  that  before  Sanderson  returned  from  New  York  ? 
A.  I  cannot  say  positively  how  that  fact  was.  I  did  not  know  of  Sanderson's 
returning. 
Q.  Have  you  stated  all  the  conversation  relating  to  that  matter. 
A.  I  remember  nothing  farther  on  that  subject 

Cro9S  Exandnation. — Q.  You  say  you  got  to  New  York  on  the  evening  of 
the  day  of  the  decision.  How  many  days,  before  that  decision  was  announced, 
"Was  this  interview/ 

A.  The  decision  arrived  by  telegraph,  in  New  York,  on  Wednesday,  the  9th 
of  Jane.  I  arrived  in  New  York  on  the  evening  of  the  9th,  having  left  Mil- 
waukee on  the  7th :  and  it  was  the  day  before  I  left,  that  I  called  upon  Judire 
Hubbell.  V  H. 

Q.  What  time  on  Sunday  was  that,  Mr.  Arnold  ? 

A.  It  is  impossible  for  me  to  say.    I  think  it  was  in  the  afternoon.    It  must 
have  been  before  5  o'clock,  I  am  quite  confident  of  that,  because  I  recollect  of 
leaving  town  to  go  to  my  father's,  Jsome  three  miles  out,  about  that  time. 
56 
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Q.  Who  retained  yoa  in  that  suit/ 

A.  Mr.  Sanderson  retained  me  for  the  the  plaintiff,  Mr«  Perry.  I  had  cor- 
respondence with  Mr.  Peny  from  time  to  time,  after  the  auit  was  commenced, 
in  relation  to  payment  for  mj  services,  and  other  matters. 

Q.  Now  you  mention  payment,  I  hope  you  came  in  for  a  fair  share  f 

A.  I  came  in  for  $1,000,  Mr.  Sanderson  paid  part  of  it  himself. 

Q.  At  the  time  you  commenced  with  Sanderson,  had  you  known  Ferry  f 

A.  I  knew  nothing  about  him,  except  through  Anderson. 

Q.  Prior  to  that  interview  of  yours,  with  Judge  Hnbbell,  had  you  received 
any  information  from  Sanderpon,  as  to  what  ihe  result  would  be? 

A.  Not  as  coming  from  Judge  Hubbell.  Nothing  more  than  thoee  speenlft- 
tions  that  pliant  and  impulsive  men  deal  in — speculations  of  men  who  are  by 
turns  discouraged,  and  then  hopeful  and  sure.  1  will  give  you  a  specimen 
which  shows  the  character  of  the  man  very  well.  On  one  occasion,  when  I 
was  absent  from  Milwaukee,  without  any  communication  with  the  Judge,  and 
without  hearing  the  case  decided,  he  telegraphed  to  me — (Mr.  Ryan  interrupted 
this  reply,  so  that  the  witness  did  not  conclude  it.^ 

Q.  Have  you  not  heard  Sanderson  offer  to  bet  on  the  decision/    A.  No,  sir. 

Judge  HcBBELL.  I  will  ask  you  as  to  what  I  have  heard  rumored.  Did 
you,  that  Mr.  Finch  offered  to  bet  1 1000  they  would  get  the  case. 

A.  I  do  not  recollect  it. 

Q.  Did  Mr.  Sanderson  tell  you  that    A.  I  do  not  remember  that  either. 

Mr.  Arnold,  (as  counsel )  I  am  instructed  now  to  say  in  behalf  of  the  res- 
pondent, that  his  testimony  is  closed,  with  the  exception  of  the  testimony  of 
Mr.  Hart,  the  witness  who  is  said  to  be  on  the  way.  We  wish  to  reserve  the 
privilege  of  asking  him  two  or  three  questions,  to  an  entirely  subordinate  point» 
when  he  arrives.  I  would  like  to  enquire  of  the  counsel  for  the  Managers^  if 
they  expect  to  be  prepared  to  go  on  in  the  morning  with  rebutting  testimony, 
I  am  extremely  desirous  of  going  to  Milwaukee  myself,  if  possible. 

Mr.  Rtak.  We  are  not  entirely  able  to  say,  and  we  sent  telegraphic  dee- 
patches  this  morning,  which  however  we  heard  had  not  gone,  as  the  wirea  are 
down.  Last  evening  a  subpoena  was  sent  by  mail,  for  one  witness  whom  we  ex- 
pect to  arrive  tomorrow.  The  names  of  the  other  witnesses  have  been  sug- 
gested by  the  Managers  to-day ;  and  it  was  a  matter  of  debate  how  many  of 
these  witnesses  it  was  necessary  to  have  here. — We  had  not  time  to  conclude 
upon  that  subject.  It  strikes  me  however,  that  our  witnesses  will  be  getting  along 
about  the  time  we  want  them.  We  will  be  able  to  decide  certainly  this  eveningy 
but  I  cannot  say  further  now. 

On  motion  of  Senator  Dunn,  the  Court  adjourned  (ill  the  next  morning,  at 
10  o'clock. 

TWENTY-SECOND  DAY. 

FiiiDAT,  July  1. 

MORNING   SESSION. 

John  Hart  was  called  on  the  part  of  the  defence,  and  sworn  and  examined 
upon  Article  4,  Specification  3. 

Q.  Where  do  you  reside/    A.  I  reside  in  Milwaukee. 
Q.  Were  you  acquainted  with  Wm.  Hart  in  his  life  time! 
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A.  Yes,  sir,  he  waa  my  brother. 

Q*  Has  any  admiDistrator  been  appointed  on  his  estate/  • 

A.  Yes,  bir,  I  am  his  administrator. 

Q.  Did  the  papers  of  your  deceased  brother  pass  into  your  hands  on  yonr 
becoming  administrator.     A.  I  think  they  did. 

Q.  Have  you  examined  his  papers  with  a  view  to  find  any  papers  in  relation 
to  a  divorce  between  him  and  his  wife  Eliza.    A.  Yes  sir,  I  did. 

Q.  Did  you  find  any  papers  ? 

A.  Yes,  snr,  two  or  three.  I  found  in  the  first  place  a  copy  of  the  decree.  I 
afterwards  found  the  receipt  of  A.lbert  Smith,  and  the  receipt  of  Henry  Kirk 
"White. 

Q,  Have  you  examined  the  papers  thoroughly  for  the  purpose  of  finding 
whether  any  money  was  paid  to  Judge  Hubbell. 

A.  I  have,  and  could  not  find  any  such  papers. 

Q.  Was  your  brother  in  the  habit  of  taking  receipts  for  money  that  he  paid. 

A.  I  think  he  was.  There  w^re  a  great  many  receipts  put  up  in  a  package 
by  themselves,  and  I  examined  them  and  could  not  find  any  such  receipt  among 
them. 

Q.  Have  you  those  papers  which  you  mentioned  ? 

A.  I  have,  (the  witness  produced  them.) 

Q.  Since  you  have  been  appointed  administrator  has  Judge  Hubbell  called 
npon  you  for  the  payment  of  any  demand  for  services  rendered  to  your  deceased 
brother.^     A.  No,  sir. 

Q.  Did  ho  ever  demand  an  examination  of  the  papers  in  the  divorce  case  ? 

A.  No,  sir. 

Q.  Have  you  ever  had  any  conversation  with  him  upon  the  subject  of  this 
divorce  matter  till  the  last  evening. 

A.  I  do  not  know  but  I  have.  I  was  subpoenaed  by  Mr.  Ryan  before  the 
committee.    Judge  Hubbell  called  on  me  then. 

Q.  When  were  you  subpoenaed  by  him  ? 

A.  In  February  I  think.  I  was  requested  to  look  the  papers  over,  I  did  so, 
found  these  papers  that  I  have  brought  now,  and  presented  them  to  the  com- 
mittee.   They  examined  them  and  said  they  did  not  want  them. 

Mr.  Knowltojt.    Mr.  Ryan,  we  ofier  these  papers  in  evidence. 

Mr.  Ryan.     I  cannot  see  tlieir  relevancy  in  this  case. 

Judge  HuBBBLL.    When  did  your  brother  die? 

A.  Four  years  ago  in  August  next 

Cross  Examination. —  Q,  Mr,  Hart,  you  say  that  I  subpoenaed  you.  When 
and  where  was  it.^ 

A.  You  told  roe  you  had  subpoenaed  me. 

Q.  Had  you  ever  seen  me  in  your  life  before. 

A.  I  had  seen  you,  but  not  to  have  any  conversation  with  you. 

Q.  Had  you  seen  Judge  Hubbell  between  the  time  you  were  subpoenaed  and 
the  time  you  came  before  the  committee. 

A.  The  Judge  after  I  had  been  subpoenaed  came  to  me  to  know  if  I  was 
going  to  Madison.  I  told  him  I  bad  been  subpoenaed.  He  said  he  hoped  I 
would  go  and  he  wished  every  one  to  go  who  knew  anything  against  him.  He 
said  it  was  a  malicious  prosecution,  or  somethino^  of  that  kind. 

Q.  How  soon  after  your  brother's  death  did  bis  papers  fall  into  your  hands. 


416 

to  show  that  the  Court  required  that  I  should  be  security  as  solicitor,  before  I 
prepared  the  bond.  I  was  disposed  to  avoid  the  bond  tbey  proposed,  and  take 
the  ordinary  form  of  bond. 

Q.  Do  you  recollect  whether  Judge  Hubbell  declined  hearing  the  motion  to 
dissolve  the  injunction  until  the  matter  of  these  bonds,  or  rather  orders,  had 
been  secured  to  be  paid  into  Court. 

A.  Yes,  sir,  he  required  that  security  should  be  arranged  before  he  would 
entertain  the  motion  at  all,  and  when  that  was  arranged  be  said  he  would  the 
next  day  hear  the  motion  to  dissolve  the  injunction. — The  next  day  the  motion 
prevailed  and  the  injunction  was  dissolved. 

Q.  Do  you  remeoQber  on  what  grounds  that  injunction  was  dissolved. 

A.  I  had  referred  to  my  points  oefore  I  came  away,  and  had  intended'  to 
bring  them,  but  have  omitted  to  do  so,  after  all.  I  made  several  distinct  points, 
I  can  remember  some  of  them,  but  not  all.  One  was,  that  there  was  no  equi- 
ties in  the  bill,  and  that  if  the  bill  secured  any  remedy,  it  was  a  remedy  at 
law.  Another  was,  that  he  was  entitled  to  no  relief  either  at  law  or  equity, 
I  think  another  point  was,  that  having  amended  the  bill  after  the  injunction 
had  been  granted  on  the  original  bill,  that  did  of  itself,  create  a  dissolution 
of  the  injunction.  There  were  some  others  of  a  technical  nature.  There  were 
some  seven  or  eight  of  them,  in  all. 

Q.  Were  you  present  when  the  motion  was  decided  by  the  Court.  A.  I  was. 

Q.  Do  you  remember  of  Judge  Hubbell's  giving  any  particular  reason  on 
the  points  that  had  been  insisted  upon,  as  being  satisfactory  for  the  purpose, 
to  his  mind,  of  sustaining  the  motion. 

A.  I  cannot  say  farther  than  thai  he  went  on  to  state  the  reasons  for  dissolv- 
ing the  injunction,  and  these  reasons  were  among  those  I  assigned.  I  do  not 
recollect  which  point  I  dwelt. upon  the  most  I  recollect  of  his  commenting 
upon  the  points  I  had  insisted  upon  in  disposing  of  the  motion.  He  took 
them  up  as  points  presented  by  me,  but  did  not  suggest  any  new  ground. 

Cross  Examirialion. — Q.  Are  you  able  to  state  positively  thatat  the  period 
of  the  suit,  before  security  was  required  of  you,  the  motion  to  dissolve  the  in- 
junction was  mentioned  by  you  before  it  was  mentioned  by  Judge  HubbelL 

A.  Well.  Mr.  Ryan,  I  cannot  say  that  in  my  memory,  I  have  a  distinct  recol- 
lection that  it  was,  but  my  present  recollection  is  strongly,  that  I  suggested  the 
dissulution  of  the  injunction. 

Q.  When  you  say  an  impression,  do  you  mean  recollection. 

A.  As  resting  in  my  memory  ?  ^ 

Q.  Yes,  sir. 

A.  If  I  was  required  to  answer  aflSrmatively,  I  should  say  I  had  a  recollec- 
tion.—At  the  time  Smith  servod  a  copy  of  his  amendment  to  the  bill,  I  intend- 
ed to  move  to  dissolve;  ana  when'  an  order  to  show  caude,  was  required,  that 
was  what  I  designed  to  do — to  have  the  injunction  dissolved. 

Q.  But  as  a  distinct  affirmative  circumstance,  I. understand  you  to  say,  you 
have  no  recollection  which  of  the  two,  you  or  the  Judge,  first  mentioned  the 
motion  to  dissolve  the  injunction. 

'  A«  I  have  no  recollection  that  the  Judge  said  anything  about  a  motion  to 
dissolve;  but  I  do  recollect  that  I  made  a  motion  to  dissolve  the  injunction. 

Q.  Was  the  assumption  of  your  liability,  as  a  solicitor  of  the  Court,  made  on 
the  same  day,  or  a  different  day,  from  the  motion  to  di<iBolve  the  injuhctipn  t 
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A.  I  think  it  was  tbe  same  day. 

Judge  HuBBBLL.  Do  jou  mean  the  making  of  the  motion,  or  the  aiguing 
ef  the  itiotion  f 

Mr.  Ryan.  Well,  in  that  record  it  is  very  difficult  to  say ;  and  I  doubt  if 
any  of  us  know. 

Judge  HuBBSLL.    I  think  you  will  find  the  witness  does  know. 

Mr.  Ktan.  I  apprehend  not;  but  we  will  see.  Mr.  Watkins,  was  any  notice 
of  that  motion,  at  that  time,  served  upon  Mr.  Smith  f     A.  I  think  not 

Q.  You  say  that  it  is  since  he  served  a  copy  of  the  amendments  to  tbe  bill, 
that  you  concluded  to  renew  that  motion  ?    A.  Yes,  sir. 

Q.  Did  you  rely  upon  that  amendment,  as  any  part  of  the  grounds  of  your 
Biotion  f     A.  I  did. 

Q.  That  amendment  was  after  the  first  motion  to  diasolve  the  injunction  ? 

A.  Yea,  sir. 

Q.  Then,  was  not  your  second  motion  to  dissolve  the  injunction,  a  different 
motion  from  the  other  f 

A.  The  motion  was  not  different,  but  there  was  an  additional  reason  for  it. 

Q.  Was  it  not  a  different  motion,  when  it  was  founded  upon  a  paper,  which 
was  not  in  existence,  at  the  time  the  original  motion  was  made  ? 

A.  Well,  Mr.  Ryan,  I  state  the  facts,  from  which  you  are  able  to  draw  con- 
clusions as  well  as  I  am. 

Q.  You  are  a  witness,  and  not  I,  and  I  ask  if  it  was  not  a  different  motion  f 

A.  Well,  sir,  you  have  the  same  means  of  information,  from  which  to  deter- 
mine, that  I  have. 

Q.  Have  you  answered  that  that  was  the  same  motion  ? 

A.  I  do  not  know  but  that  I  have. 

Q.  From  whom  did  the  proposition  come,  that  your  liability  should  be  taken, 
as  a  solicitor,  in  Court,  for  the  payment  in  Court,  when  required,  of  those  bonds 
or  orders — you  said  bonds,  they  were  orders,  were  they  not?     A.  Yes,  sir. 

Q.  Well,  then,  from  whom  did  the  suggestion  come,  that  your  professional 
liability  should  be  taken  instead  of  other  security/ 

A.  That  came  from  Judge  Hubbell. 

Q.  From  whom  did  the  suggestion  come,  that  any  security  should  be  given  t 

A.  I  do  not  know  that  there  was  any  other  suggestion  than  that 

Q.  The  attachment  was  moved  for,  because  he  had  received  the  orders,  and 
had  not  paid  them  into  Court? 

A.  It  was  moved  for,  for  tbe  violation  of  the  injunction ;  and  I  think  that 
wa«  a  violation  of  tbe  injunction.  He  had  a  license  to  pay  them  into  Court. 
That  he  had  not  paid  them  into  Court,  was  the  ground  of  attachment 

Q.  From  whom  did  the  first  sugges'ion  come,  or  how  did  it  arise,  that  a 
bond,  or  any  security,  should  be  taken  for  the  payment  of  the  orders  into  Court  t 

A.  It  originated,  so  far  as  I  know,  with  Judge  Hubbell. 

Judge  HuBBBLL.    I  wish  you  would  reflect  upon  that 

A.  Will  you  ask  the  question  again,  Mr.  Ryan  ? 

Mr.  Rtan.  I  ask  you  from  whom  the  suggestion  first  came,  that  any  secu- 
i^ty,  bond,  or  other  should  be  taken,  in  lieu  of  the  payment  of  the  orders  into 
OouK?    A.  I  think,  Judge  Hubbell. 

Q*  Did  Judge  Hubbell  assign  any  reason  why  he  made  the  suggestion,  to 
l^oeive  secarity,  in  place  of  obedience  to  the  order,  he  himaelf  had  made  ? 
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A.  Well,  it  came  op  in  this  waj.  I  was  pressing  isy  motkm  to  di8K>lve  the 
iojUDCtioD,  without  the  payment  of  the  orders  into  Court  He  refused  it,  tUl  I 
gave  this  seeurity,  that  the  orders  would  be  paid  into  Court.  There*a  where  it 
originated. 

Q.  But  the  order  by  which  it  was  discharged,  was  to  pay  the  orders  iota 
Court.  Kow,  in  some  way  amongst  you,  will  you  state  whether  it  was  Judge 
Httbbell  or  yourself  who  suggested,  that  in  place  of  paying  the  orders  into  Court, 
security  of  some  kind  should  be  given,  that  these  would  be  paid  into  Court 
Now  the  order  to  pay  the  orders  did  not  require  a  bond  for  their  payment,  but 
required  the  payment  of  the  orders  themselves  into  Court  Now,  I  want  to 
l^now  whether  it  was  upon  your  suggestion,  or,  whether  it  was  upon  the  sug- 
gestion of  Judge  Hubbell,  that  some  security  should  be  given  for  their  paymeot| 
instead  of  the  actual  payment  into  Court,  of  the  orders  thenoselves? 

A.  I  can  only  state  as  I  stated  before,  that  I  was  pressing  my  motion  to  dia- 
solve  the  injunction.  The  Court  refused  to  entertain  it,  unless  I  would  become 
responsible,  as  a  solicitor  of  the  Court,  that  the  orders  should  be  paid. 

Q.  But  the  order  which  Cook  was  allied  to  have  violated,  did  not  require 
yott  to  become  responsible,  as  a  solicitor  of  the  Court  You  had  nothing  to 
do  with  that  Tliat  order  simply  required  the  payment  of  the  orders  into 
Court  Now,  what  I  want  to  know,  is,  whether  Judge  Hubbell  made  the 
BUfiTgestion  of  the  substitution  of  security  for  payment,  instead  of  the  actual 
payment  of  the  orders  into  Court;  or,  whether  he  gave  any  reason  for  that 
substitution,  of  a  thing  which  was  not  in  the  order,  instead  of  the  thing  which 
was  in  the  order  ? 

A.  He  only  refused  to  hear  the  motion  to  dissolve  the  injunction,  in  case  I 
would  not  enter  into  that  stipulation.  He  certainly  seemed  to  be  reluctant 
^bont  it^  sir. 

Q.  Do  you  know  where  those  orders  were.^ 

A.  No,  sir.    I  never  saw  them. 

Q.  Did  Cook  ever  tell  you  what  became  of  those  orders,  in  those  eonvena- 
tions  you  say  you  had  with  him?     Q.  Never. 

Q,  At  the  time  you  did  finally  assent  to  the  entry  of  your  liability,  as 
a  solicitor  of  that  Court,  whatever  it  was,  was  it  upon  the  persuasion  of  Judge 
Hubbell,  that  you  sutlered  that  liability  to  be  entered  f 
:   A.  Well,  not  upon  Lis  persuasion,  unless  you  call  it  persuasion,  that  he  in- 
sisted upon  my  doing  it,  before  he  would  entertain  the  motion  to^dissolve. 

Q.  Well,  if  he  had  not  suggested  to  you  to  enter  that  liability,  would  you 
have  entered  it  ?     A.  No,  sir. 

Q.  Having  once  declined  to  enter  it,  would  you  still  have  entered  it,  unless 
it  had  been  pressed  upon  you  by  the  Judge? 

A.  I  would  not,  unless  he  still  refused  to  entertain  the  motion  to  dissolve. 

Q,  About  how  long  was  that  responsibility  hanging  over  you  f 

A.  Well,  sir,  I  do  not  know. 

Q.  Was  it  one  hour  ? 

A.  I  could  not  say.  It  might  have  been  half  an  hour,  or  might  hare  beea 
two  houraand  a  balf. 

Q.  You  say  that  prior  to  coming  out  here^  you  refened  to  the  points  which 
jrou  made  upon  that  motion. 

A.  I  referred  to  all  the  papers  I  could  find  in  that  caae.  I  found  my  bxkf 
upon  that  motion. 
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Q.  At  what  period  in  the  case,  did  jou  make  that  brief  t 

A.  It  was  the  second  Btet>  in  the  trial  of  the  cause. 

Q.  Did  you  make  it  after,  or  before  the  first  motion  to  dissolve  the  injunc- 
tion f 

A.  That  brief  to  which  I  referred  was  a  brief  made  after  the  amended  bill  wad 
passed.  That  was  after  the  first  motion  to  dissolve  the  injunction  was  made. 
There  was  no  date  upon  that  brief,  by  which  I  could  tell  that  fac^  and  I  only 
know  it,  by  the  certainty,  that  it  had  that  point  in  it,  that  the  amended  bill  was 
the  dissolution  of  the  injunction. 

Mr.  Knowlton.  When  you  speak  in  relation  to  this  motion,  of  its  being 
the  same  motion,  do  you  mean  to  be  understood  that  you  were  pressing  the  mo- 
tion, which  had  never  been  finally  disposed  of  by  the  Court;  and  that  upoil 
that  occasion,  when  you  came  to  the  argument,  you  insisted,  as  an  additional 
reason  why  the  injunction  should  be  dissolved,  that  the  party,  by  his  own  act 
in  amending  the  bill,  worked  a  dissolution  of  the  injunction,  and  was  it  one 
and  the  same  motion  in  point  of  fact? 

A.  I  must  reply  to  you  as  I  did  to  Mr.  Ryan,  that  I  can  give  you  the  facts 
in  the  order  in  which  they  occurred  and  you  must  draw  your  own  conclusions 
from  them.  I  made  a  motion  which  was  founded  upon  the  bill.  The  Court 
did  not  entertain  that  motion  except  casually,  and  modified  the  injunction, 
which  both  parties  agreed  to  and  it  passed  off  in  that  way.  When  he  made  his 
motion  to  amend  I  insisted  again  that  the  motion  should  be  dissolved,  insisting 
upon  the  same  points  which  I  had  first  made,  and  upon  the  additional  reason 
that  he  had  amended  his  bill,  and  that  that  in  law  would  operate  to  dissolve  it. 

Q.  Precisely,  thafs  the  state  of  facts  I  was  enquiring  of  you.  I  understand 
you,  Mr.  VVatkins,  that  Judge  Hubbell  declined  to  hear  your  motion  to  dissolve 
or  your  argument  upon  it,  until  these  orders  were  paid  into  Court,  or  the  pay- 
ment of  them  secured  either  by  your  becoming  personally  accountable  or  in 
some  other  way. 

A.  Yes,  sir,  he  required  that  I  should  pledge  my  faith  as  a  solicitor  of  the 
court,  which  I  did  not  like  to  do. 

Q.  Do  you  remember  of  his  giving  any  reason  like  this,  that  if  a  bond  was 
given,  all  that  could  be  done  upon  it  in  case  the  orders  were  not  forthcoming, 
would  be  to  bring  a  suit  upon  it;  and  that  if  you  became  personally  liable,  the 
Court  could  dispose  of  it 

A.  I  do  not  recollect  that  the  court  gave  any  reason  upon  it*  That  was  my 
Msson  for  preferring  it. 

Judge  HuDBBLL.  Do  you  not  know  whether  the  Court  was  for  some  weeks 
anxious  to  have  Mr.  Cook  arrange  the  matter  of  these  orders.    A.  Yes,  sir. 

Q.  Did  I  not  speak  to  you  once  or  twice  in  Court  about  it  9     A.  Yes,  sir* 

Q.  Well,  did  not  I  tell  you  that  I  would  not  do  anything  about  that  injunc- 
tion until  Mr.  Cook  had  arranged  the  matter  of  the  orders. 

A.  You  complained  that  these  orders  had  not  been  brought  into  Court,  and 
that  unless  security  were  given  that  they  would  be  brought  in,  you  would  not 
do  anything  about  it. 

Q.  When  that  responsibility  was  obtained  then  I  went  on  and  heard  the  mo- 
tion did  I  not  r    A.  Yes,  sir. 

Q.  Do  you  know  whether  I  knew  anything  about  what  had  become  of  these 
orders  any  more  than  you  did?    A.  No^  sir. 
67 
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CI.  Did  yon  hare  from  me  any  instruction,  directly  or  indirectly^  how  that 
motion  would  be  decided,  until  after  the  argument.    A.  Kone  at  all, 

Q.  Did  you  in  that  argument,  or  di  J  you  not — or  rather  what  was  your  claim 
in  that  argument  in  reference  to  tbe  injunction. — Was  it  not  that  this  injunction 
had  lain  upon  six  months,  or  more,  and  which  tied  .;pyour  matters,  when,  if  the 
Court  bad  looked  into  your  bill  in  the  first  instance,  the  injunction  never  would 
have  been  granted.     A.  That  is  the  ground  I  took. 

Q.  Do  you  recollect  any  remarks  made  to  Smith  whether,  upon  the  facts^  he 
would  have  granted  the  injunction  in  the  first  instance. 
.    A.I  cannot  say.     That  is  not  in  my  memory. 

Q,  Was  tbe  argument  for  the  dissolution  of  the  injunction  based  upon  tiie 
bill?     A.  In  part. 

Mr.  Ryan.  Will  you  explain  then  how  the  weight  of  tbe  injunction  had  Iain 
80  long  on  your  client,  when  he  got  the  orders  he  kept  them. 

A.  I  have  not  said  the  weight  of  the  injunction  lay  upon  my  client 

Q.  That  is  tbe  substance  of  what  I  understood  you  to  say. 

A.  I  said  if  the  Court  had  looked  into  the  injunction  in  tbe  first  instance,  it 
never  would  have  been  granted.  I  did  not  say  tbe  weight  of  it  had  been  lying 
upon  my  client  for  six  months;  my  client  said,  and  I  said  it  was  wrong  to  be 
exposed  to  the  injunction. 

Q.  Well,  bow  could  he  be  exposed  to  the  injunction,  or  how  could  it  harm 
him,  if  all  the  while  he  had  the  orders  ? 

A.  Well,  sir,  I  supposed  be  could  be  exposed  to  the  injunction  even  if  be 
violated  it. 

Q.  But  he  got  the  orders  and  kept  them. 

A.  Well,  that  I  had  nothing  to  do  with. 

Q.  But  I  wapted  to  get  at  your  idea? 

A,  If  you  undei-stand  that  I  said  my  client  was  suffering  from  the  injunction^ 
you  misunderstood  me. 

Alexander  L.  Collins  was  recalled  on  the  part  of  the  defence. 

Mr,  Knowlton.  I  wish  to  ask  you,  as  there  is  some  difierence  of  opinion 
about  it,  whether  you  have  testified  that  in  the  argument  upon  arrest  of  judg- 
ment in  the  case  of  the  State  against  Haney,  of  which  you  have  spoken  some- 
what, the  position  was  assumed  by  jou  on  that  argument,  that  that  indictment 
was  cot  an  indictment,  as  it  was  framed,  under  tbe  35th  section  of  the  Statute, 
which  provides  for  the  punishment  of  him  who  shall  assault  another,  being 
armed  with  dangerous  weapons. 

A.  I  recollect  that  the  indictment,  as  I  supposed,  was  predicated  upon  the 
d5th  section.  I  am  not  familiar  enough  w  ith  the  indictment,  to  say  whether  it 
was  predicated  upon  the  35th  section,  though  as  I  understood  it,  it  was  so  in- 
tended. My  motion  in  arrest  of  judgment  being  made,  I  assumed  that  the  in- 
dictment was  not  a  good  one  under  that  section  of  tbe  statute,  and  I  thought  it 
was  not  a  good  indictment  at  all.  I  cannot  recollect  all  the  pcsitions  I  assumed, 
but  t  recollect  a  general  idea  of  what  my  course  of  argument  was.  The  indict- 
ment charged  an  assault,  and  then  independent  of  that  averment,  went  on  to 
state  that  the  defendant  was  armed  with  pistol  and  gunpowder  and  that  he  fired 
against  the  said  John  Doe,  with  intent  to  murder.  My  argument  was,  that  the 
intent  to  murder,  was  not  connected  with  the  assault,  at  all.  A  good  deal  else 
was  saidt    I  recollect  that  while  I  was  arguing  the  motion  in  arrest  of  the 
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jud^^nt)  Judge  Hubbell  called  my  attention  to  the  45th  section  of  the  Stat- 
ute^ and  asked  me  if  I  did  not  think  it  a  good  indictment  under  that  section. 
I  recollect  of  arguing  that  it  was  not  a  good  indictment  uuder  either  of  these 
sections.  That  is  the  most  of  my  recollection.  Judge  Hubbell  upon  the  bench, 
perhaps  had  some  disputation  with  me,  as  to  whether  it  was  not  a  good  indict- 
ment under  the  45th  section.  I  was  very  clear  it  was  not  good  under  the  d5th 
section,  and  perhaps  that  if  it  could  be  sustained  under  any  section,  it  might  be 
under  the  45th  section.) 

Q.  Do  you  remember  that  he  did  hold  that  it  was  a  good  indictment  under 
the  45th  section/ 

A.  I  believe  he  did.  I  do  not  recollect  that  the  Judge  stated  the  fact  in  de- 
ciding the  motion  in  arrest.  He  kept  the  matter  under  advisement,  and  the 
motion  in  arrest  was  finally  overruled.  I  do  not  recollect  that  I  heard  Judge 
Hubbell  say  that  the  indictment  was  sustained  under  one  or  the  othe:  of  the 
sections.  I  recollect  his  suggesting  and  a<guiug  the  matter  with  me  to  some  little 
extent,  that  it  would  be  a  good  indictment  under  the  45th  section. 

Crosi  Examimation. — Mr.  RrxN  read  the  45th  section  of  the  statute,  and 
asked  the  witness — Now  as  to  which  of  these  assaults  with  intent  to  murder, 
did  Judge  Hubbell  suggest  that  that  indictment  might  be  held  good  ? 

A.  Well,  sir,  I  do  not  remember  what  hb  argument  was  upon  the  subject. 
It  was  not  lengthy  at  all.     I  do  not  know  that  he  stated  what  it  was  for. 

Q.  Which  part  of  the  indictment  was  it  that  he  maintained  might  be  held 
good  under  that  section — the  clause  which  charges  an  assault  and  battery,  or 
the  clause  which  says  Haney  had  a  pistol  loaded  with  materials  you  hare  stated, 
and  did  shoot. 

A.  Well  he  did  not  decide  it.  He  followed  up  the  suggestion  with  something 
in  relation  to  the  argument  I  contradicted  him  at  the  lime,  whatever  it  migl^ 
have  been. 

Q.  Well,  I  only  wanted  to  get  at  the  idea  that  the  suggestion  ever  entered 
any  human  being's  mind  under  the  45th  section,  and  not  under  the  35th.  Jf 
I  understand  you,  you  were  not  present  when  your  motion  was  finally  disposed 
of. 

A.  I  think  I  was,  but  I  do  not  remember.  If  I  was,  I  do  not  recollect  what 
passed  at  that  particular  time. 

Mr,  Knowlton.  I  will  now  announce  to  the  court  that  we  have  closed  the 
testimony  on  the  part  of  the  defence. 

Mr.  B.YAN.  Mr.  President;  the  managers  of  the  Assembly  instruct  me  to 
say  that  they  propose  now  to  introduce  the  two  records,  which  they  reserved  to 
themselves  the  right  of  introducing;  and  also  some  additional  papers  which  the 
clerk  of  the  Supreme  Court  has  found  in  the  Kane  case,  which  he  could  not 
find  when  he  introduced  the  record  before.  They  further  instruct  me  to  say  to 
the  court,  that  during  the  progress  of  the  defendant's  case,  as  rebutting  testi* 
mony  occurred  to  them,  suggested  by  the  case,  the  day  before  yesterday,  soma 
Uaie  in  the  afternoon,  telegraphed  for  witnesses.  That  telegraph  they  learned, 
did  not  go  till  yesterday,  as  the  wires  were  out  of  order.  Night  before  last,  they 
also  sent  a  subpmna  for  witnesses,  which  was  forwarded  by  the  Sergeant  at 
Arms,  to  be  served.  Our  judgment,  as  well  as  we  could  form  one,  i^,  that  the 
witoessee  will  be  here  in  the  stages  which  come  in  this  evening.  They  instruct 
me  farther  to  say,  that  there  are  some  points  of  that  rebutting  testimony,  which 
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Other  points,  which  thej  do  not  consider  verj  essential  to  the  cause,  although, 
if  it  was  here  thej  would  like  to  give  it,  and  as  a  matter  of  convenience  to  thia 
tiourt,  they  are  ready  to  submit  the  question  to  the  court,  whether  they  will 
Hwait  the  rebutting  testimony,  or  whether  they  will  consider  the  cause  closed 
tiow. — ^There  are  peints  of  the  expected  testimony  which  I  am  very  anxious  to 
give.  There  are  other  points  on  which  I  would  not  ask  this  court  to  delay  a 
moment,  if  they  stood  alone. 

Senator  Lbwis.  I  would  enquire  what  the  principal  points  that  you  eiqpect 
to  rebut 

Mr.  Rtan.  I  have  not  the  slightest  objection  to  state  what  they  arei.  We 
have  cent  for  the  witness,  Jonathan  Taylor,  who  was  on  the  stand  before,  for 
the  purpose  of  testifying  to  what  we  believe  he  will  testify,  that  the  signature 
of  Henry  P.  Hubbell  was  not  upon  the  assignment  of  that  judgment,  when  he 
assigned  it  to  Blossom. 

Jutlge  HuBBEL.    Then  he  will  testify  to  a  falsehood. 

Mr.  Rtan.  That  may  be,  but  if  he  testifies  so,  I  should  believe  he  testifies 
to  a  fact.  We  have  sent  for  a  witness  who  has  not  been  here  at  all,  to  testify 
in  relation  to  a  case  of  Cogswell  against  Kane,  in  direct  rebuttal  of  one  state- 
ment made  by  Mr.  Kane.  These  two  points  we  consider  very  material.  Tbixo 
is  nothing  else  that  we  would  ask  the  court  to  wait  for. 

Mr.  Knowlton.     What  fact  stated  by  Mr.  Kane/ 

Mr.  Rtan.  The  statement  he  made  that  he  nev(  r  saw  that  answer  prior  to 
its  being  brought  to  him  by  Cogswell.  We  propose  to  show  that  he  did  see  it 
prior  to  that. 

Mr.  Knowltov.  I  do  not,  on  this  occasion,  propose  to  be  captious.  I  trust 
I  can  say  to  this  court  with  an  assurance,  that  I  shall  be  borne  out  in  that  aaj 
eertion,  that  I  have  not  been  captious  in  this  trial ;  but  I  am  constrained  to  rise 
and  say  that  I  cannot  conceive  the  points  mentioned  by  counsel,  to  be  of  any 
mo'nent  whatever,  whether  they  establish  these  two  particular  facts  or  not  It 
is  quite  immaterial  so  far  as  the  validity  of  the  assignment  is  concerned,  whether 
Henry  P.  Hubbeirs  name  was  attached  to  it  or  not  It  does  not  establish  the 
fact  that  the  assignment  was  a  forgery.  He  does  not  propose  to  show  that 
Taylor  did  not  execute  it  We  might  safely  say  it  was  never  subscribed  by 
Henry  P.  Hubbell  when  it  was  assigned.  That  can  make  no  difference  in  thia 
case.  In  relation  to  the  matter  about  Kane,  that  stands  in  precisely  the  same 
condition.  It  is  quite  immaterial.  Mr.  Kane  says,  that  to  the  best  of  his  recol- 
lection, he  never  did  see  that  answer.  It  is  quite  an  immaterial  matter,  and 
one  that  I  trust  no  person  of  any  sense  whatever,  would  undertake  to  convict  a 
man  on  impeachment  I  cannot  conceive  that  it  would  make  either  for,  or 
against  the  accused ;  and  so  far  as  waiting  for  that  kind  of  testimony  is  conceriied, 
it  appears  to  me  as  a  useless  waste  of  time.  However,  we  shall  submit  to  the 
judgment  and  discretion  of  the  court  If  the  court  think  it  material,  we  will 
continue  the  matter.  We  are  not  in  an  attitude  to  admit  either  of  the  fticta 
which  they  propose  to  prove.  We  are  perfectly  certain  that  if  Taylor  comes 
and  proves  the  absence  of  that  signature,  it  is  not  true  in  point  of  f&ct 

Judge  HuBBSLL.  Mr.  President,  it  is  my  duty  to  submit  with  defereneev 
and  I  shall  submit  with  pleasure  to  any  order  which  the  Court  may  see  fit  to 
make  with  regard  to  delay,  although  itia  inconvenient  to  remain  here  awaitiiij^ 
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the  arrival  of  teetimoDj.  I  have  myself  no  anxiety  or  caw  upon  the  subject, 
except  the  deteDtion  wbioh  will  be  required,  and  the  ioconvenieDce  of  sitting 
here  and  abiding  the  results  of  sending  for  the  witnesses.  In  reference  to  one 
of  the  cases  mentioned  by  the  counsel  for  the  maoagera  I  beg  leave  to  say  this — 
Mr.  Kane  was  called  as  a  witness,  simply  to  one  fact,  the  fact  that  he  had  never 
employed  me  as  his  counsel,  nor  paid  me  as  his  counsel  in  any  case  in  which 
Cogswell  was  concerned.  In  reference  to  that  matter  I  have  offered  to  submit  to 
the  managers.  J  know  it  is  not  legal  testimony,  still  I  have  felt  bound  to  re- 
new the  offer.  I  have  offered  to  submit  my  private  book  in  case  of  Cogswell, 
showing  eniries  I  made  there  during  a  period  of  three  years  between  these  par- 
ties; and  showing  the  very  fact,  that  in  that  very  case  of  Parsons  and  Lawrence, 
the  charges  were  made  to  George  Cogswell,  and  the  credits  were  made  to  him,, 
including  too,  that  very  fact  of  drawing  the  answer  of  Kane;  and  Judge  Chand- 
ler having  testified  in  their  behalf  that  he  drew  the  answer  for  Cogswell,  there 
was  no  other  answer  drawn  except  that.  That  ii  not  evidence,  but  I  offer  now 
to  submit  it  to  the  examination  of  the  managers  as  evidence  of  my  integrity  in 
the  case,  of  my  relations  alone  while  siting  in  the  case  while  Kane  was  con- 
cerned, and  refusing  to  sit  while  Cogswell  was  a  party.  What  the  relations  be- 
tween Kane  and  Cogswell  were,  I  do  not  know  and  do  not  care. 

Mr.  Sanders.  We  do  not  make  this  request  for  the  purpoee  of  delay.  I 
believe  I  can  say,  and  the  progress  of  this  cause  will  bear  me  out  in  saying, 
that  there  has  seldom  been  a  cause  in  a  Court  of  law  where  you  had  to  get  witr 
nesses  from  all  parts  of  the  State,  and  all  parts  of  the  country,  where  the  trial 
has  progressed  with  as  much  rapidity  as  this  trial  has,  since  its  comencement.  We 
have,  in  nearly  every  instance,  from  the  commencement  up  to  this  time,  anti- 
cipated the  witnesses,  and  in  advance  had  our  attachments  issued.  Even  before 
an  issue  was  formed  in  this  Court,  l^fore  the  answer  was  served  upon  the  As- 
sembly, attachments  were  issued  and  officers  dispatched  to  compel  the  immediate 
attendance  of  witnesses.  As  soon  as  we  ascertained  that  this  testimony  was 
important,  we  prepared  despatches  for  the  telegraph,  and  it  is  only  in  conse- 
quence of  the  wires  being  down  or  out  of  order,  that  the  witnesses  are  not 
here  now;  but  in  justice  to  the  Assembly,  we  full  bound  to  submit  this  state  of 
things,  and  our  request  to  the  Court.  In  relation  to  the  importance  of  the  tea* 
timony,  we  wish  yet  to  offer;  we  do  not  propose  to  enter  into  any  argument 
with  the  respondent,  and  counsel,  further  than  to  say  this  as  to  its  materiality. 
We  do  deem  it  very  essential  to  a  fair  understand ing^of  the  Taylor  transaction,  to 
show  that  the  instrument  was  not  executed  as  it  purports  to  be  executed ;  that 
it  was  not  executed  in  presence  of  Henry  P.  Hubbell,  as  a  witness,  and  that  that 
name  was  put  upon  the  paper  at  another  time.  It  seems  to  me,  that  a  bare 
itatement  of  that  fact  would  place  it  before  the  Court,  as  a  thing  necessary  to 
he  shown,  if  it  can  be  shown.  So  far  as  regards  the  other  branch  of  the  testi- 
mony which  we  expect,  I  will  say  that  it  is  not  always  necessary  to  establish  the 
relation  of  counsel  and  client,  by  the  payment  of  money;  but  there  are  other 
questions  entering  into  that  relation,  and  questions  of  some  importance;  and  we 
conceive  that  it  is  of  importance,  to  show  the  position  of  the  Judge  in  the  pro- 
ceediogs,  to  show  that  that  answer  was  submitted  to  the  defendant,  Kane,  and 
was  by  him  examined  during  the  progress  of  its  being  drafted;  and  thai  it  was 
read  to  him,  and  he  was  consulted  in  relation  to  it  bet  re  it  was  ever  engrossed. 
We  have  every  reason  to  expect  that  our  important  witnesses  will  be  Sere  to- 
night. 
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Senator  Dunn.    I  wish  to  offer  tbe  following  resolution : 
Resolved,  That  the  Court  will  not  delay  the  trial  further,  to  send  for  rebut- 
ting testimony,  either  on  the  part  of  the  prosecution  or  the  defence. 

Mr.  President,  I  offer  this  resolution  with  a  view  of  ascertaining  the  sense  of 
the  Senate  upon  the  proposition  that  has  been  made  by  the  counsel  for  the 
Managers  on  the  part  of  the  Assembly,  and  with  a  view  of  enabling  each 
Senator  to  present  his  views  on  this  question.  In  any  view  that  can  be  taken 
of  it  1  think  it  would  be  unwise  and  improper,  to  delay  this  proceeding  at  this 
stage  for  the  purpose  of  sending  for  any  description  of  testimony.  It  is  usual 
in  Courts,  civil  or  criminal,  after  a  cause  has  been  commenced,  to  progress  with 
it,  without  permiting  any  delay  to  intervene.  In  this  case,  however,  a  latitude 
has  been  allowed  to  both  sides.  No  very  rigid  rule  has  been  enforced.  The 
object  has  seemed  to  be,  to  give  each  party  an  opportunity  to  produce  every 
fact  that  would  elucidate  the  charges,  or  excuse  the  conduct  alleged.  This  in- 
dulgence has  been  carried  to  a  very  great  length.  It  will  be  recollected  that 
this  case  originated  early  last  sesion ;  that  there  was  a  committee  appointed  to 
examine  and  report  whether  there  was  sufficient  evidence  upon  which  to  base 
charges  of  impeachment,  against  th«  respondent;  that  this  committee  reported, 
and  that  the  report  was  dijssected  in  the  Assembly ;  that  articles  of  impeach- 
ment were  preferred  to  this  Senate,  the  Court  contemplated  in  the  Constitution 
for  tbe  trial  of  impeachment,  and  that  then  for  the  purpose  of  enabling  tbe 
Assembly,  by  its  Managers  and  c<yunsel,  to  prepare  duly  for  the  investigation, 
it  was  insisted  that  a  recess  should  take  place,  of  sufficient  intervening  time,  to 
enable  the  prosecution  to  summon  and  procure  the  attendance  of  all  the  wit- 
nesses, whom  they  deemed  material  to  support  the  various  articles  in  the  im- 
peachment, and  the  various  specifications  under  each  article.  It  was  also  insisted 
that  it  would  be  a  measure  of  justice  and  convenience  to  the  respondent,  to 
delay  the  trial,  or  investigation,  until  he  should  have  an  opportunity,  properly 
to  respond  to,  and  prepare  himself  with  witnesses  to  explain  his  conduct.  Two 
months  were  allowed  for  this  purpose. — Each  party  was  put  upon  his  guard,  and 
assured  of  what  would  be  expected  of  him — that  is,  he  should  be  duly  prepared 
to  make  his  defence.  I  apprehend  it  cannot  bo  imagined  by  any  one,  that  this 
time  has  not  been  sufficient  for  all  the  ends  of  justice,  to  both  parties  concerned 
in  this  impeachment.  I  apprehend  it  will  not  be  insinuated,  even,  that  the  Man- 
agers were  not  well  apprised  of  the  gruund  that  they  had  assumed,  in  these 
articles  of  impeachment,  and  that  it  was  nece«'Sajy  that  they  should  be  supported 
by  proofs  satisfactory  to  the  minds  of  the  Court  It  will  not  be  insinuated 
that  they  did  not  know  all  the  witnesses  that  would  appear,  to  testify  to  the 
various  articles  and  specifications.  Nor  can  it  be  presumed  or  imagined  for  a 
moment,  that  the  respondent  was  not  aware  what  devolved  upon  him  to  do,  to 
meet  those  char<res.  They  have  each  had  two  months  to  make  these  prepara- 
tions; and  in  addition  to  that,  it  will  be  recollected  that  at  the  first  week,  there 
was  a  delay  on  this  very  account.  Then  the  Court  indulged  the  parties,  and 
it  was  a  week  before  the  trial  was  taken  up,  in  order  that  the  witnesses  might 
have  time  to  arrive. — The  Court  enforced  no  rigid  rule,  has  enforced  none  so 
far;  and  now  we  are  at  the  conclusion,  so  far  as  the  testimony  is  concerned, 
but  then  comes  up  a  proposition  to  grant  some  delay  to  procure  certain  wit- 
nesses, to  rebut  some  testimony,  drawn  out  of  the  witnesses  on  the  part  of  the 
respondent.    Now,  Mr.  President,  we  intend  to  say  nothing  about  the  merits, 
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or  materiality  of  the  testimony,  which  the  Managers  seek  to  introduce  here. 
I  think  on  that  account,  there  is  no  sufficient  reason  in  the  law,  for  delaying 
the  trial ;  and  even  if  it  were  material  in  any  essential  point,  I  do  not  think  it 
could  be  asked  of  this  Court,  to  delay  the  trial  any  longer.  It  certainly  cannot 
be  complained  to  the  public,  that  they  have  not  had  an  opportunity  to  make 
out  all  these  charges,  nor  on  behalf  of  the  respondent  to  make  out  a  defence. 
I  do  not  feel  disposed  to  enforce  a  rigid  rule,  to  defeat  private  or  public  rights ; 
but  I  say  there  can  be  no  complaint,  from  no  quarter,  against  the  Court  I 
think  the  public  interest  requires  that  this  trial  should  proceed  now  to  its  final 
conclusion,  and  that  it  would  not  be  gratifying  to  ihe  public,  that  we  should 
postpone  it  farther  for  the  accomodation  of  either  side. 

Senator  Wakely.  I  would  simply  enquire  if  it  would  be  satisfactory  to  the 
Managers  to  limit  the  delay  till  to-morrow  morning,  and  if  then  they  could 
proceed  with  the  examination  of  the  case. 

Mr.  RiTAN.  In  regard  to  the  testimony  which  we  have,  we  propose  to  give  it 
now.  In  regard  to  the  witnesses  who  are  absent,  as  I  have  already  stated  on 
behalf  of  the  Managers,  we  expect  them  here  this  evening,  and  on  that  state- 
ment we  submitted  the  whole  matter  to  the  court.  We  have  neither  asked 
the  court  to  delay  nor  to  go  on.  We  stated  precisely  how  we  were  situated, 
and  aaked  the  court  to  proceed  as  they  deemed  best,  under  the  circumstances. 
In  regard  to  the  enquiry  last  put  by  the  honorable  Senator,  (Wakely,)  we  sup- 
pose that  as  long  a  delay  as  we  should  want  We  assume  that  our  witnesses 
will  be  here  to-night 

Senator  Wakely.  I  move  an  amendment  to  the  resolution  offered  by  Senator 
Dunn — that  the  Senate  will  proceed  with  the  case  as  far  as  they  can  to-day, 
and  then  preceed  to  morrow  morning. 

Senator  Dunk.  The  Resolution  is  simply  a  resolution  to  express  the  sense  of 
the  court  The  delay,  if  any  proves  to  be  necessary,  can  be  had  by  an  arrange- 
ment at  the  hour  of  adjournment  It  is  only  to  h\  the  principle  that  I  intro- 
duced the  resolution.  If  it  is  adopted  the  court  will  proceed  as  far  as  they  can 
to  do,  and  if  they  see  fit,  adjourn  over  till  to-morrow  morning. 

The  resolution  was  adopted — Ayes  16;  Noes  8. 

Adjourned,  till  3  p.  m. 

r 

AFTERNOON   SESSION. 

Mr.  Ryan.  The  Manajrers  offer  the  record  of  the  indictment  in  the  case  of 
the  United  States  against  Wm.  S.  Hungerford. 

Mr.  Ryan  now  read  the  motion  to  quash  the  indictment, 

Lafayette  Towslby  was  sworn  and  examined  on  the  part  of  the  prosecu- 
tion. 

Q.  Are  you  clerk  of  the  Circuit  Court  of  Ozaukee  county. 

A.  I  suppose  I  am. 

Q.  Have  you  the  record  in  the  case  pending  in  that  conii,  brought  by  the 
Attorney  General,  against  the  Wisconsin  Marine  and  Fire  Insurance  Company.  * 

A.  I  have  the  records  of  Washington  County.  I  have  no  transcript,  but  I 
have  the  docket  itself  (the  witness  produced  the  papers  referred  to.) 

The  Witness.  The  bill  was  filed  on  the  8d  day  of  April.  I  suffered  the  bill 
to  be  taken  from  the  file  by  the  plaintiff  himself;  and  on  the  day  it  was  marked, 
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lie  filed  the  precipe.  There  was  a  hearing  before  the  Jud^,  but  I  was  not  pre- 
sent. There  was  some  discussion,  I  do  not  know  what  it  was;  but  there  was 
no  court. 

Cross  Examinaiion.-Do  you  remember  wb-it  day  of  April  it  came  on  in  1 851 . ' 

A.  I  cannot  tell.  There  was  a  special  term  of  the  court  on  thft  first  or  seo- 
end  Monday  of  June  of  that  year,  for  a  chancery  term ;  and  I  think  the  Judge 
remarked  that  he  had  received  a  notice  that  it  would  not  be  expedient  to  pro- 
ceed on  the  trial,  and  made  some  remarks  about  the  case  being  dincontinued.  I 
think  I  remarked  that  I  had  received  a  note  from  the  Attorney  General  to  that 
e^ect,  also.  I  told  Judge  Larrabee  and  he  directed  me  not  to  file  the  order  ot 
the  Attorney  General,  and  it  was  not  filed  till  after  having  a  conversation  with 
the  present  Attorney  General.  The  cause  is  still  pending  there,  as  far  as  the 
order  of  the  Judge  was  concerned. 

Mr.  Ryan.  Mr.  Kellogg,  clerk  of  the  Supreme  Court,  has  discovered  the 
portion  of  the  record  in  the  Kane  case  that  lias  been  missing.  Ha  has  beea 
sent  for,  but  he  ia  not  in  the  Capitol.  When  he  comes  and  that  record  is  read 
we  shall  be  in  the  position  in  which  we  this  morning  announced  we  should  be. 

Mr.  Knowlton.  With  a  view  of  seeing  him,  and  as  the  record  in  the  case 
of  the  United  States  against  Hungerford  is  now  before  the  Court,  I  propose 
to  submit,  in  writing,  the  admission  of  Judge  Hubbell  in  that  matter.  I  as- 
sumed the  other  day  to  admit  the  substance  of  it.  The  respondent  is  desirous 
that  nothing  in  regard  to  that  should  be  kept  in  the  dark,  and  he  has  put  upon 
paper  what  I  now  offer  to  the  Court. 

(Mr.  Knowlton,  of  counsel  for  Respondent,  (hen  read  the  following  admission 
of  Respondent  to  Article  4,  Specification  2.) 

The  Respondent  admits,  that  after  the  argument  upon  the  motion  to  quasb 
the  indictment  against  Hungerford,  in  the  District  Coui-t  of  the  United  States, 
sitting  at  Madison,  and  whiUt  the  Supreme  Court  of  the  State  was  in  session^ 
and  when  it  was  supposed  that  there  would  be  another  argument  in  the  U.  8. 
Court,  sitting  at  Milwaukee,  Mr.  Knowlton  spoke  with  me  in  regard  to  the 
points  jaised  on  the  motion  to  quash,  and  desired^  as  I  thought,  my  opinion  as 
to  the  soundness  of  the  legal  positions  assumed.    I  told  him  that  I  was  an  at- 
torney and  counsellor  in  that  Court,  and  if  my  opinion  was  wanted  I  must  be 
paid  for  it    He  then  replied  in  substance,  that  he  was  glad  to  hesr  it,  as  he 
thought  Mr.  Hungerford  would  like  to  have  my  services  in  Milw(iukee.  He,  Mr.. 
Hungerford,  or  one  of  them,  again  saw  me,  and  I  told  him  or  them,  I  would 
examine  the  case  and  give  my  opinion  on  tlie  points,  for  fifty  dollars,  or  would 
sngage  to  assist  in  the  argument  for  one  hundred  dollars. — This  was  agreed 
upon  between  us.    I  then  conferred  with  Mr.  Kuowlton  (as  I  think)  further  on 
the  points,  before  I  left  Madison.    And  afterwards,  during  the  vacation,  I  had 
a  conversation  with  Mr.  E.  G.  Ryan,  at  Milwaukee,  and  as  I  recollect,  just  prior 
to  the  sitting  of  the  Court,  when  it  was  supposed  that  the  matter  of  the  mo- 
tion would  be  brought  before  the  Court. 

Judge  Miller,  of  his  own  motion  as  I  understood,  quashed  the  indictment,  or 
advised  a  noL  pros.  So  the  matter  ended,  and  I  did  nothing  further  in  the* 
natter.  This  is  all  that  I  ever  did,  or  engaged  to  do,  in  the  matter.  And  fur- 
ther, Mr.  Hungerford  paid  roe  as  agreed,  by  certificate  of  deposite  on  somA- 
Bf^nk  at  St  Louis,  and  he  never  paid  me  more,  or  agreed  to  pay  me  fmytjbingp 
more,  for  any  causey  purpose^  or  thing  whatsoever. 

LEVI  HUBBELL. 
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Mr.  Laftxttb  Kbixooo,  was  recalled  by  tbe  prosecution. 

Q.  Have  you  found  any  of  the  papers  taken  io  the  last  appeal  of  Howe 
against  Kane?    A.  Some  of  them. 

Q.  Where  are  the  balance  of  your  papers  ? 

A.  They  are  not  in  my  office,  I  do  not  know  but  they  are  in  tbe  bands  of 
one  of  the  Judge&  I  do  not  know  bow  I  missed  these.  I  came  across  tbem 
the  other  day  accidentally,  in  the  same  place  I  had  looked  for  tbem  recently. 
I  SBppose  I  must  have  overlooked  them. 

The  papers  were  here  discussed  in  a  brief  conversation  between  counsel  of  tbe 
partiee,  and  all  that  was  expected  to  be  proved  by  them  on  the  part  of  tbe  pro* 
aecntion  was  admitted  by  the  Respondent 

Senator  Dunn.  I  am  informed  that  subpoenas  have  been  dispatched  for 
witnesses,  and  they  are  expected  to  appear  on  the  part  of  the  managers  this 
evening  or  to-morrow  morning.  Under  this  state  of  facts,  I  am  willing  to  give 
time  for  their  appearance,  t  now  move  that  the  Court  adjourn  till  9  o^clock 
to-morrow  morning. 

The  motion  was  carried. 


TWENTY-THIRD  DAY. 

Saturday,  July  2. 

MORNINO   6BSBI0K. 

JoHATHAN  Tatlor  wss  recalled  and  examined  upon  Specification  1,  Article  2« 

Mr.  Sanders.  Mr.  President,  we  have  called  this  witness  to  examine  him  in 
connection  with  the  assignment  of  bis  judgment  to  Levi  Blossom.  We  bad 
that  assignment  retained  by  the  Court,  expressly  because  we  could  not  use  a 
copy.  It  was  left  with  Mr.  Arnold,  at  the  time  of  Mr.  Blossom^s  examination, 
and  he  put  it  in  bis  pocket.  He  has  now  gone  temporarily  to  Milwaukee,  and 
it  seems  has  taken  the  assignment  with  him.  I  presume  he  took  it  unintentiou- 
ally  and  accidentally,  but  it  places  us  in  rather  a  bad  position,  because  we  can- 
not examine  this  witness  unless  we  have  the  original  paper.  We  wish  to  ex- 
amine him,  as  to  the  signature,  and  particulariy  as  to  the  date  of  the  instrument. 
We  have  not  tbe  date  of  it,  and  we  are  something  at  a  loss  to  know  what  to  do. 

Senator  Dunn.  I  understood  that  paper  was  to  be  in  possession  of  tbe  Court» 
through  its  clerk. 

Tbe  Clerk.    It  never  was  banded  to  me  at  all. 

Mr.  Knowlton.  It  was  left  by  consent  with  Mr.  Arnold,  and  be  has  inadr 
vertently  taken  it  away.  Tbe  defence  would  make  any  admission  that  was 
possible,  to  enable  the  Managers  to  proceed. 

Senator  Stewart.  Mr.  President,  tbwt  paper  has  been  read  before  tbe  Court, 
and  is  before  it  as  evidence.  I  understand  that  it  is  not  forgery,  that  is  in  ques- 
tion, but  that  Henry  P.  Hubbell,  the  subscribing  witness,  was  not  present  at  tbe 
time  it  was  signed,  and  not  present  as  a  witness.  I  do  not  see  why  the  Mana- 
gers cannot  go  on  and  examine  Mr.  Taylor  in  reference  to  that. 

Mr.  Sanders.  The  Managers  have  no  objection  to  examine  Mr.  Taylor,  so 
fyr  as  tbey  can.  Q^^^r^, 

Q.  Mr.  Taylor,  how  long  was  it  after  you  received  Judge  Hubbell's  1 
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dated  January  3, 1851,  intended  to  be  dated  1852,  that  yon  executed  the  assign- 
ment to  Henry  P.  Hubbell ! 

A«  It  vfSA  the  next  morning. 

Q,  Do  you  remember  the  day  of  the  month  you  received  the  letter. 

A.  I  was  under  the  impression  that  I  received  it  on  the  4th,  5th,  or  6th  of 
January. 

Q.  Who  drafted  that  assignment  to  Henry  P.  Hubbell ! 

A.  Henry  P.  Hubbell  drew  it. 

Q.  Who  was  present  when  you  executed  that  assignment  to  Henrv  P.  Hub- 
bell ? 

A.  I  cannot  say.  It  appears  tliere  was  some  young  man  in  the  office,  but 
I  do  not  recollect  who.  He  was  a  person  whom  I  was  not  acquainted  with.  I 
do  not  know  but  it  might  have  been  Robert  Chandler. 

Q.  How  many  days  was  that  before  Judge  Hubbell  returned  from  Madison, 
where  he  had  been  holding  Court? 

A.  I  am  under  the  impression  it  was  about  a  week,  but  it  might  not  have 
been  so  long. 

Q.  Where  did  you  firat  meet  Judge  Hubbell  after  his  return  ? 

A.     At  his  office. 

Q.  Was  that  the  time  you  executed  the  assignment  to  Leri  Blossom! 

A,  Yes,  sir. 

Q.  Bepeat  the  conversation  you  had  with  Judge  Hubbell  on  that  occasion.^ 

A.  Well,  we  had  quite  a  lengthy  conversation.  I  went  into  talk  with  him, 
in  reference  to  getting  out  an  injunction  to  serve  upon  the  city  treasury.  Ho 
asked  me  if  I  thought  there  were  any  funds  in  the  treasury.  I  told  him  I  was 
under  the  impression  that  there  were.  He  said  it  would  take  some  little  time 
to  get  out  a  writ  of  injunction. 

Mr.  Knowlton.  Is  this  the  evidence  which  you  spoke  of  wishing  to  get 
from  this  witness? 

Mr.  Sanders.  The  counsel  must  perceive  that  we  should  have  some  latitude 
in  the  examination,  since  we  have  not  the  paper  to  guide  us? 

Mr.  Knowlton".  It  seems  to  me  you  could  come  at  what  you  wish,  with 
reference  to  the  assignment,  without  g\ng  all  over  the  evidence  again.  We 
have  got  that  already  before  the  Court.  I  object  to  that  kind  of  questioning 
being  propounded  to  this  witness.  It  is  not  pertinent  at  this  time,  for  various 
reasons.  It  is  quite  obvious  that  this  is  entire  new  matter,  or  else  this  wit- 
ness has  been  interrogated  in  relation  to  it,  when  he  was  upon  the  stand  before; 
and  it  will  be  recollected  that  we  have  not  int'^odiiced  any  testimony,  to  show 
that  he  is  incorrect  in  statements  made  with  reference  to  any  conversation  had 
with  Judge  Hubbell,  or  any  body  else.  Then  it  is  quite  obvious  that  it  is 
not  rebutting  testimony.  If  the  witness  did  not  testify  to  all  this  in  his  exami- 
nation upon  the  stand  before,  then  it  is  entirely  new  matter,  and  they  are  un- 
dertaking to  establish  some  facts,  which  they  did  try  to  establish  before.  They 
have  rested  their  case,  and  we  have  proved  independent  facts.  We  submit  these 
facts  to  the  consideration  of  the  Court,  and  as  a  matter  of  course  demand  the 
judgment  of  the  Court,  to  say  whether  they  were  not  divested  of  anything  that 
savored  of  corruption,  or  even  of  impropriety.  Now,  they  bring  a  witness 
upon  the  stand,  to  repeat  his  testimony  all  over  again.  What  has  that  to  do 
vrith.  any  testimony  we  have  introduced.    They  announced  to  the  Court  day 
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before  yesterday,  tbat  with  the  exception  of  two  matters,  tbeir  case  was  closed. 
They  wiibed  to  introduce  rebutting  testimony,  as  to  the  assignment  to  Blossom, 
and  the  other  matter  was  in  relation  to,  whether  Kane  had  seen  his  answer,  m 
the  Parsons  &  Lawrence  case,  before  it  was  brought  to  him  by  Cogswell.  That 
was  all  they  said  they  wished  to  prove,  and  now  they  are  going  on  and  exam- 
ining this  witness  in  relation  to  enlirely  new  matter,  or  else  they  are  examining 
him  again  upon  subjects  upon  which  he  has  been  already  examined.  Now, 
if  this  is  new  matter,  after  an  announcement  of  that  kind,  I  ask  what  condition 
does  it  place  us  in,  if  the  Court  will  permit  that  sort  of  examination.  It  may 
go  on  to  any  extent ;  but  I  ask  how  we  are  to  be  prepared  to  meet  any  testi- 
mony that  we  are  now  called  upon  to  meet.  This  Court  will  not  wait  for  us 
to  send  for  other  witnesses.  It  is  a  new  idea  to  me,  that  the  Court  will  wait 
for  testimony.  It  is  a  rule  in  most  Courts,  that  parties  must  be  ready  when 
a  case  comes  on  for  trial ;  and  if  thoy  are  not  ready,  they  must  postpone  the 
case.  It  may  be  good  ground  for  a  new  trial,  if,  after  the  testimony  has  closed 
on  one  side,  new  testimony  is  introduced  by  the  other,  that  they  were  not  ap- 
prised of  before.  It  occurs  to  me  that  they  cannot  be  asking  this  witness  upoR 
new  facts,  and  it  is  not  rebutting  testimony.  No  man  can  claim  that  this 
kind  of  examination  is  rebutting  testimony. 

Mr.  Sanders.   I  lay  but  little  claim  to  legal  attainments  myself.   I  make  no 
pretensions  to  them.     The  fault  of  that  paper  not  being  here  is  certainly  not 
ours.    We  called  for  the  paper,  and  it  was  intimated  by  at  least  one  member  of 
the  coui-t,  that  documentary  evidence  in  possession  of  the  court  was  to  be  placed 
with  the  clerk,  the  proper  depository  for  the  use  of  the  parties  and  the  court. 
At  the  time  the  suggestion  came  from  the  member  of  the  court,  Mr.  Ryan  had 
the  proposition  drawn  to  have  that  paper  left  with  court.    Now  we  do  not  claim 
here,  that  that  paper  was  taken  away  for  the  purpose  of  depriving  us  of  the  use 
of  it;  but  whether  purposely  or  innocently,  the  effect  is  the  same  upon  us.    It 
places  us  in  the  same  position  as  if  the  gentleman  bad  pocketed  that  paper, 
and  taken  it  off  intentionally  beyond  our  reach.     Now  what  course  are  we  to 
take?    1  intimated  to  the  court  that  inasmuch  as  it  had  been  taken  beyond  our 
reach,  it  would  be  necessary  to  compel  tlie  respondent  to  produce  that  paper  for 
the  use  of  the  parties.     The  membei-s  of  the  court  know  that  we  cannot  exam- 
ine this  witness  as  to  the  execution  of  that  paper  without  the  witness  having  the 
paper  to  look  at,  to  examine  the  date,  and  to  examine  the  body  of  the  instrument. 
That  is'a  sufficient  reason  of  itself,  why  we  pursue  this  course.    But  there  are 
other  reasons  why  this  is  legal  and  proper.    They  call  Mr.  Blossom  to  prove  that 
this  was  a  bona  fide  transaction  between  Levi  Ilubbell  and  Levi  Blossom,  and 
that  the  respondent  had  no  interest  in  the  judgment.     The  actions  of  the  res- 
pondent are  part  of  the  us  gesta.   It  is  perfectly  proper  and  perfectly  pertinent 
to  prove  them.    They  called  Mr.  Blossom  for  the  purpose  of  showing  that  Levi 
Hubbell  had  no  interest  in  that  ju«lgment  at  the  time  of  the  filing  of  the  credi- 
tors bill.     Will  the  gentleman  pietcnd  here,  that  it  is  not  proper  to  give  the 
declarations  of  Judge  Hubbell,  for  the  purpose  of  rebutting  that  presumption ! 
It  seems  to  me,  a  very  clear  position  that  we  are  entitled  to  that  evidence,  upon 
that  ground  alone.     Then  again,  the  counsel  stated,  that  when  we  rested,  we 
Baid  we  wanted  to  3all  one  or  two  more  witnesses  to  testify  to  one  or  two  im- 
portant facts,  and  therefore,  we  are  not  entitled  to  introduce  any  evidence  in  re- 
buttal, although  without  that  statement  it  would  have  been  perfectly  proper. 


I^ow,  the  statement  was  this,  that  in  one  or  two  particulars  we  wished  to  introduce 
witnesses  to  points  that  we  deemed  proper;  but  we  said  we  bad  otber  testimony^ 
which  if  it  was  here,  we  desired  to  use,  but  stated  that  it  was  not  of  sufBcieot 
importance  to  delaj  the  court  to  get  it^  though  we  should  not  have  asked  it,  if 
the  paper  had  been  in  court, 

Mr  Knowlton.    The  gentleman  oppased«  says  that  he  lajs  no  claims  to  be- 
ing an  able  lawyer.    That,  certainly,  is  a  very  modest  manner  of  ioformingthis 
court  that  he  has  sohie  pretensions  in  that  way.    I  know  very  well  that  he  is 
ft  good  lawyer. — There  is  no  use  of  being  modest  about  these  things.   There  is 
no  uso  in  a  man^s  saying  he  has  no  pretensions  to  a;thing  to  which  we  all  know 
he  does  make  pretensions.    I  do  not  wish  to  be  that  modest  myself.     Now,  it  is 
unnecessary  that  we  should  discuss  in  any  way  the  why  or  wherefore  that  this 
paper  is  gone.  It  is  unnecessary  to  discuss  why  it  is  that  the  transaction  betweea 
Judge  Hubbell  and  the  witness  upon  the  stand  was  made  for  one  purpose  or  ano- 
ther.   That  is  not  now  to  be  discussed.    I  am  not  mistaken  when  I  say  that 
they  said  they  wished  to  call  witnesses  to  only  two  points,  with  the  exception  of 
some  record  evidence,  because  a  member  of  the  court  required  him  to  state  what 
they  expected  to  prove,  and  they  stated  that  they  expected  to  prove  by  Mr.  Taylor 
that  that  assignment  was  not  subscribed  by  Henry  P.  Hubbell,  as  a  witness,  at 
the  time  it  was  executed.     In  reference  to  all  that  transaction,  they  closed  their 
case^  and  I  say,  without  the  fear  of  contradiction  too,  that  that  is  what  they  did 
say ;  and  it  will  be  remembered  that  I  suggested  upon  that  occasion,  that  it 
was  quite  immaterial  whether  they  established  that  state  of  the  case  or  noU 
!Now,  the  gentleman  asks  if  it  is  not  proper  for  us  to  show  that  that  was  a 
bona  fide  transaction  between  Judge  Hubbell  and  Levi  Blossom ;  and  then 
wishes  to  know  if  it  is  not  competent  to  prove  that  that  was  not  for  him  to  prove^ 
that  that  was  not  a  bona  fide  transaction.     I  say  that  if  they  wish  now  to  exa- 
mine this  witness  to  show  that  Levi  Blossom  was  not  the  owner,  absolutely,  of 
that  judgment,  then,  I  say,  they  may  go  on  and  prove  that;  but  has  this  testi- 
mony anything  to  do  with  drawing  that  out?    Most  ceitainly  it  has  not    Sup- 
pose Henry  P.  Hubbell  was  merely  trustee  in  that  transaction.     I  ask  if  it  is 
possible  to  be  admitted  by  him  to  be  in  the  hand  writing  of  Judge  Hubbell.  I 
ask  if  it  is  possible  to  state  that  when  that  judgment  passed  from  Judge  Hub- 
bell, he  had  any  interest  that  he  could  set  up  against  Levi  Blossom.    No,  sir,  the 
gentleman  will  not  pretend  it.    Levi  Blossom  testifies  that  he  did  not  have  a  con- 
versation with  Judge  Hubbell  on  that  subject  at  all,  that  he  had  nothing  to  do 
with  him.     I  say  that  is  what  the  proof  now  shows  before  this  court,  and  if 
they  can  show  that  Levi  Blossom  is  mistaken,  they  may  show  it.   I  am  not  dis- 
posed to  be  captious,  neither  am  I  disposed  to  sit  here  and  see  gentlemen  make 
mountains  out  of  mole  hills.    It  is  entirely  unnecessary  for  us  to  sit  here  and  see 
them  introduce  new  matter  without  objecting.    They  are  entitled,  unquestion- 
ably, to  rebut  the  testimony  we  have  introduced,  and  if  they  can  do  away  with 
it^  they  are  unquestionably  able  to  do  it  without  this  kind  of  examinatioa  of  the 
witness.    This  case  may  never  end,  if  it  is  to  go  on  in  this  way. 

The  question,  as  follows,  was  now  submittea  to  the  vote  of  the  Court : 

"  What  did  Judge  Hubbell  say  to  you  in  relation  to  issuing  an  injunction,  and 
in  whose  names  the  bill  should  be  filed  ?" 

Senator  Allen.  I  was  not  present  when  the  testimony  in  reference  to  this 
XQOtion  waa  introduced,  and  I  ask  to  be  excu^  from  TOting.  (He  WM 
excused.) 
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The  question  was  rejected,  noes  20,  ajes  3. 

Mr.  Kvowvton,  I  will  now  state  that  I  regret  exceedinglj.  thiit  Mh  Ariaold 
should  bav6  been  so  forgetful  as  to  take  this  pnper  with  bitn,  but  Mr.  Arnold 
will  be  back  to-hig;ht  €^r  on  Monday,  and  we  will  consent  that  Mr.  Tajlor  rday 
be  examined  on  the  stand,  at  that  time  as  well  aa  at  present.  We  will  cotisenf 
to  that 

Mr.  Sandbrs.    Mr.  'tajlor,  you  say  you  executed  that  assignment  to  Levi 
Blossom  that  was  drawn  by  Judge  Hubbell?     A.  Yes,  sir. 
Q.  When  was  that  assignment  drawn? 

A.  It  w»A  drawn  on  Tii^ay;  I  cannot  tell  the  day  of  the  month,  I  redol- 
leet  that,  because  on  Thursday  it  was  referred  to  ^he  Common  Council.    I  di 
not  know  who  referred'  it. 
Q.  Who  was  present  when  that  assignment  was  executed  ? 
A.  There  was  no  person  present. 
Q*  Did  you  see  that  assignment  after  it  was  executed  ? 
A.  I  ne^er  saw  it  subsequent  to  that  time. 
Q.  Was  there  no  name  attached  to  the  paper  as  attesting  witness  f 
A.  There  was  not. 

Q.  Did  you  ever  acknowledge  the  execution  of  it  to  Henry  P.  HubbeD,  for 
the  purpose  of  having  him  put  his  name  to  it? 
A.  I  never  spoke  to  him  about  it  in  the  world. 

Q.  t^id  you  kno^  it  wfis  passing  into  his  hands  and  through  him  to  Levi 
Blossom  ? 

A.  I  did  not  know  anything  about  it. 

Cross  Examination. —  Q.  Did  you  ever  execute  more  than  one  assignment 
of  thai  judgement  against  the  city  of  Milwaukee  to  Levi  Blossom  ? 
A.  No,  sir. 

Q.  When  was  that  assignment  by  you  to  Levi  Blossom  executed  I 
A.  In  Judge  HubbelPs  office — in  his  rooms  at  the  States. 
Q.  Was  that  the  evening  of  the  day  when  Judge  Hubbell  purchased  that 
judgment  of  you  ? 

A.  It  was  the  forenoon  of  the  same  day. 
Q.  Was  it  all  one  transaction  ? 

A.  It  was.  He  bought  the  judgment  of  me,  I  made  the  assignment,  YA 
gave  me  the  check  and  note  all  at  the  same  time.  The  check  was  |lt)0. 
The  amount  of  the  note  was  $700.  I  do  not  recollect  the  date  of  the  note  or 
of  the  check.  I  recollect  the  note  whs  payable  on  the  9th  of  February,  some 
two  or  three  weeks  after  the  not^  was  drawn. 

Q.  Were  they  dated  on  the  day  they  were  drawn  ? 
A.  The  check  was  dated  one  day  ahead  of  the  day  it  was  drawn.   I  do  not 
tecbllQCt  how '  the  nidte-  Was  dat^. 

Q.  Was  the  check  dated  ahead,  or  was  it  made  payable  at  sight? 
A.  No,  it  was  dated  ahead. 

Q.  You  say  you  had  previously  executed  an  assigndient  df  that  same  judg* 
ment  to  Henry  P.  Hubbell? 
A.  Yes,  sir,  that  was  in- Henry  P.  Hubbeirs  offitie. 
Q.  Did  you  ssy  that  Henry  P.  Hubbell  was  not  pfeseiit  at  the  time  of  the 
aasijrnment  to  Levi  Blossom?     A.  I  did  sir,  he  Was  not  present; 
^  ^her«  was  the  assignmettt  prevkMteito  the  aftignm^t  to  Levi  Blossom? 
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A.  Henry  P.  Hubbell  bad  it  .. 

Q.  Do  jou  not  know,  Mr.  Taylor,  tbi^t  the  afisignm^nt  to  J^vi  Bloaaom  waa 
an  exact  copy  of  the  one  to  Henry  P.  Hubbell  I     A,  I  do  not,  sir. 

Q,  If  it  should  turn  out  that  one  was  a  copy  of  the  other,  what  would  you 
say  to  that? 

A.  I  know  it  was  not  a  copy  of  the  other. 

Q.  Was  not  the  date  the  same  as  the  other  ?    A.  That  I  cannot  tell  you. 

Judge  Hubbell.     Your  recollection  and  mine  difier. 

A.  You  do  Dot  frighten  me  by  that. 

Q.  Do  you  swear  that  the  assignment  to  Levi  Blossom  was  not  a  oopy  of 
the  one  made  to  Henry  P.  Hubbell  ?     A.  I  do. 

O.  You  hav^  sworn  that  you  saw  me  draw  the  assignment  to  Levi  Bloesom  f 

A.  I  have.  You  sat  at  your  desk  and  drew  that  assignment,  and  there  was 
no  persoD  in  the  room  but  you  and  I.  After  you  drew  it  I  signed  it,  and  you 
then  gave  me  the  note  and  check. 

Q.  Then  you  say  you  kuow  that  that  assignment  was  not  a  copy  of  the  as* 
Bignment  given  to  Heory  P.  Hubbell.     A.  I  do. 

Mr.  Ktan.  The  witness  has  stated  that  to  his  knowledge  tjie  assignment  to 
Henry  P.  Hubbell  wa^  not  there,  and  the  consequence  follows  from  that,  that 
one  could  not  be  copied  from  the  other;  that  is  to  say,  was  not  composed  of  the 
same  records. 

Witness.  He  told  me  he  would  get  the  assignment  of  Henry  P.  Hubbell 
and  hand  it  to  me. 

Q.  How  do  you  know  that  I  did  not  have  the  aasignmeot  beforo  me. 

A.  How  do  I  Jcnow  anything  about  it? 

Q.  I  say  you  stated  here  that  you  knew  it  was  not  copied.  I  want  to  know 
whether  you  will  repeat  that  or  not? 

A.  I  will  state  now  that  you  might  have  had  it  then,  and  copied  it,  but  you 
told  me  it  was  not  there.  . 

Q.  Do  you  know — (Interrupted  by  the  witness  sharply.)  I  donH  know  any- 
thing about  it. 

Judge  Hubbell.    Well,  I  guess  you  don't 

Mr.  Sanders.  Did  Mr.  Blossom  ever  call  upon  you,  in  relation  to  that  judg- 
ment    A.  He  nei\'er  did. 

Q.  I  wish,  Mr.  Taylor,  you  would  look  at  those  two  chattel  mortgages.  Were 
those  mortgages  executed  by  you!     A«  Yes,  sir,  they  were. 

Q.  What  was  the  consideration? 

A.  There  was'nt  any.  In  that  year,  Mi*,  Locke  failed,  and  I  gave  Judge 
Hubbell  these  mortgages  and  several  others.  Judge  Hubbell  sent  me  to  Henry 
P.  Hubbell,  to  give  him  the  chattel  mortgages  afterhe  himself  was  elected  Judge. 

Cross  Examination. — Q.  Did  you  give  Henry  P.  Hubbell  any  chattel 
mortgages.     A.  Yes,  sir. 

Q.  Specify  them,  will  you.     A.  I  gave  him  one. 

Judge  Hubbell.    Be  careful  what  you  recollect 

A.  Oh!  don't  charge  roe,  I  know  what  Pm  about. 

Judge  Hubbell.     I  know  what  your  about,  too. 

A,  I  gave  him  one  on  a  piano-forte. 

Q.  What  was  th^  nominal  amount  of  the  debt  secured. 

A.  I  don't  recollect  the  nominal  fia^o^nV  there,  wfis  no  real  debt.at  a^  That 
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was  in  1849.  There  were  two  or  three  given,  I  think  Robt.  C^handler  was 
witness  to  one — the  first  one  I  gave. 

Q.  When  did  you  give  them  to  Henry  P.  Hubbell  ? 

A.  It  was  in  the  latter  part  of  1849,  shortly  after  Levi  Hubbell  was  elected 
Judge.    It  might  have  been  in  1 850. 

C^  Were  those  mortgages  given  to  cover  up  the  property  ?   A.  They  were. 

Q.  They  were  put  on  file,  were  they  not  ? 

A.  I  gave  them,  to  him  and  thought  he  put  them  on  file.  I  never  looked, 

Q.  Do  you  not  know  the  fact,  that  there  was  never  a  mortgage  on  the  files 
of  Milwaukee  county  ? 

A.  I  do  not  know  whether  there  was  or  not. 

Q.  Have  not  you  again  and  again  been  to  look  for  the  files  ? 

A.  I  never  was  there  to  notice  them. 

Q,  Did  you  not  take  one  of  these  mortgages  ofif  the^  file  to  show  to  Mr. 
Emmons  ? 

A.  I  might,  but  I  don^t  recollect  it  I  do  not  think  I  ever  showed  him  these 
papers  at  all.  I  have  got.  at  my  house  a  judgment  in  that  old  City  matter,  and 
that  was  shown  him. 

Q.  Did  you  s^y  you  never  showed  this  to  Mr.  Emmons? 

A.  I  have  several  times  used  mortgages  just  like  it,  and  I  think  it  was  some 
of  them.  J 

(The  following  portion  of  the  examination  of  this  witness  was  so  rapidly  con- 
ducted, the  question  and  answer  often  proceeding  at  the  same  time,  that  the  re- 
porter is  able  to  present  only  a  broken  sketch  of  what  was  said.  The  fault  of 
what  follows,  it  is  hoped,  is  only  one  of  omission.  Such  portions  of  the  ques- 
tions and  answers  as  could  be  rescued  in  the  hurry  of  the  examination,  are  put 
down ;  but  nothing  is  given  that  was  not  heard,  or  understood  lo  be  heard. 
A  public,  moderate  in  its  expectations,  will  not  require  from  one  hand,  a  ver- 
batim report  of  two  speakers  at  once.) — The  Reporter. 

Witness.    Didn't  I  give  you  an  estimate  in  1847  ?    Didn't  you  assign 

to  George at  my  request.^ 

Judge  HunsELL.    I  know  that  is  the  last  you  paid  me.    It  was  in  1846. 

Witness.  Did  I  not  give  you  a  note  to  collect,  and  did  you  ever  give  me 
anything  of  it  back? 

Judge  Hubbell.  When  did  you  make  me  your  agent,  to  collect  a  pay- 
ment, in  your  life? 

Witness.    At  divers  times,  up  to  1847  and  1848. 

Judge  Hubbell.    Nqme  one  time. 

Witness.  Why,  there  was  that  note  of  Griffith's.  It  was  made  in  the  fall  of 
1847.  It  was  not  handed  to  you  as  a  payment  You  advanced  me  $60,  and 
you  said  you  would  collect  the  remainder,  which  I  supposed  you  collected. 

Judge  Hubbell.    When  did  you  pay  me  again  ? 

Witness.    I  let  you  have  that  $185. 

Judge  Hubbell.  Did'nt  you  borrow  |185  of  me  in  1846,  and  did^nt  you 
hold  those  orders  till  1850? 

Witness.  You  handed  tbem  to  me  and  I  gave  them  to  Jason  Downer.  The 
records  of  the  Common  Council  will  show. 

JudjBre  Hubbbll.    Well,  if  they  are  not  more  accurate  than  your  memory"- 

Witnesa.  My  memory  is  accurate  enough.    You  ask  me  what  I  made  you 
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a  p^ytndtt  b.  Well ;  I  gare  you  thoBe  orders,  and  you  gave  mk  $40  in  ntdney. 
That  was  in  December  '46,  or  the  spring  of  '47. 

Judge  HcbbklIm    Did  you  get  two  letters  from  me,  from  Madisoii? 
'  "Witness.    Yes,  sir,  three  of  them. 

Judge  HuBBELL.  You  wrote  me  first,  did*nt  you,  at  the  time  you  wanted 
talniow  about  the  judgment!  . 

"Witness.    I  certainly  wrote  you  about  it. 
•  Judge  HuBBELL.     I  ask  you  what  old  claim  I  referred  to. 

Witness.  I  have  no  idea  what  you  meant  by  it,  further  than  that  you  tKought 
I  ought  to  pay  something  for  your  services  in  getting  the  judgment. 

Judge  HuBBEiL.     (This  remark  was  wholly  lost.) 

Witness.  Why,  Judge  Hubbell,  you  recollect  perfectly  well  the  conversation 
when  we  talked  this  matter  all  over.  I  cannot  tell  what  you  meant  by  ycnir 
o)d  claitn.    I  suppose  now,  you  meant  those  orders. 

Judge  Hubbell.  There  is  a  bill  filed  in  the  United  States  Court  to  make 
me  pay  that  judgment.    Have  you  read  it  ? 

Witness.     I  have  not.    I  have  not  filed  my  answer. 

Judge  Hubbell.    Is  your  answer  made? 

Witness.    I  may  have  seen  the  bill. 

Jndge  Hubbell.  You  recollect  old  matters  very  clearly — ^let  us  see  bow 
well  you  can  recollect  new  ones.    Have  you  seen  that  bill  ? 

Witness.  I  do  not  think  I  have  seen  it.  I  have  not  answered  it.  Mr.  ^n- 
dall  drew  up  the  answer,  but  it  is  not  signed  or  sworn  to. 

Judge  Hubbell.    Did  you  tell  him  what  to  draw  in  that  answer? 

Witness.    I  told  him  my  story. 

Judge  Hubbell.  In  that  answer  did  you  tell  him  to  say  you  did  not  owe 
me  any  debt  at  the  time  the  judgment  was  assigned,  and  it  was  assigned  to  me 
in  fraud  of  your  creditors.  If  you  can  make  that  fact  appear,  you  will  try 
to  compel  me  to  pay  it  over  again  / 

Witness.    All  I  want  of  you  is  to  pay  me  for  those  orders  that  you  got. 

Judge  Hubbell.    The. orders  I  will  settle  with  John  Orton  for. 

Witness.  I  never  owed  you  a  farthing  after  1848,  excepting  for  those  orders 
which  you  handed  nie  to  give  to  Downer,  to  get  settled,  to  get  orders  on  them 
— or  to  get  settled  in  ray  name  for  Downer  to  prosecute.  They  were  referred 
to  the  Common  Council  and  they  would  not  issue  orders  for  them.  Thej 
remained  in  that  way  and  I  gave  you  my  note  for  $250,  which  was  what  I  owed 
you,  and  that  I  paid  after  I  gave  up  that  judgment 

Judge  Hubbell.  Who  procured  the  arbitration  and  who  was  your  attorney 
in  that  suit? 

Witness.    You  were. 

Judge  Hubbell.    Who  w^nt  Kfore  the  Common  Cduncil? 

Witness.    You  or  Holliday,  I  don't  recollect  which. 

Judge  Hubbell.  Who  filed  the  petition  for  a  mandamus,  to  compel  tlie 
issue  of  the  balance  of  the  orders  ? 

Witness.    It  was  either  you  or  Holliday,  I  do  not  recollect  which. 

Jndg^  Hubbell.    Who  took  the  case  and  ar^ied  it  f 

Witness.    Holliday. 

Judg^  Hubbell.    Kow  wasnH  that  the  first  tintd  Holliday  appeai^  in  that 
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WHnesa  I  emplojed  him  about  the  same  time  that  be  wait  out  as  dty  attor- 
nej.    When  bis  time  was  out  I  employed  him. 

Judge  HuBBXLL.  Did  you  ever  pa/  me  one  cent  at  aU,  except  by  the  anigii- 
ment  of  the  city  judgment? 

Witness.    Yes,  sir.    I  paid  you  tl65. 

Judge  HuBBSLu    You  just  said  that  was  for  orders. 

Witness.  No,  I  didn't  say  any  such  thing.  It  was  in  1846  or  1847  that  I 
paid  you. 

Judge  HuBBKLL.  You  did  not  pay  me  for  seryices  before  they  were  ran* 
dered. 

Mr.  Knowxtok.  You  say  you  gave  two  or  three  mortgages  to  Henry  P, 
Huttbell.   Have  you  no  idea  of  the  nominal  amount  for  which  they  were  given  t 

A,  These  mortgages  were  given  to  secure  my  property  from  execution, 

Q.  Were  they  ever  renew^  ?     A.  I  think  they  were. 

Q.  These  renewals  would  appear  on  file,  would  they  not  t 

A  •  I  think  they  would  ? 

Judge  HuBBELL.  If  you  say  you  put  those  renewals  on  file,  you  tell  what  is 
false. 

W^itnesa.  You  tell  what  is  false  yourself  Judge  Hubbell.  You  are  black  as 
beUI 

Mr,  Sandbrb.  Mr.  President,  it  appears  to  me  entirely  improper  for  the 
Kespondent  to  charge  a  witness  on  the  stand  with  telling  what  is  false  in  his 
testimony. 

Judge  HuBBXLL.  I  will  ask  pardon  of  the  Court.  I  am  so  astonished  at 
the  statements  that  are  made  here,  that  I  have  been  betrayed  into  making  a  re- 
mark that  is  unbecoming  the  presence  and  dignity  of  this  Court.  I  wish  to 
withdraw  it  here — elsewhere  I  shall  have  my  remedy. 

Witnesa.     Judge,  you  have  spoke— now  let  me  have  a  word  to  say. 

Mr.  Rtav.  Mr.  Taybr,  you  are  a  witness.  It  is  your  place  to  answer  the 
questions  put  to  you,  and  nothing  more. 

Mr.  Knowlton.    Now,  who  renewed  these  mortgages?  'I^l^ 

A.  Judge  Hubbell.  ^^.  7^ 

Q.  How  did  he  renew  them  ?  "#' 

A.  By  drawing  new  ones,  if  they  were  renewed ;  and  I  think  they  wvm 
once  or  twice;  and  tMrenewal  might  have  been  to  Henfy  P.  Hubbell  instead 
of  him. 

Q.  What  you  mean  by  renewal  is,  that  one  was  giv^ii  for  another! 

A.  Yes»  sir,  it  was  to  keep  the  property  covered  up,  which  would  not  be 
done  if  they  were  out 

Q.  You  have  done  considerable  business  in  covering  up  your  property,  have 
you  not?     A.  No,  sir,  not  any  great.sum. 

QT  Eight  or  ten  mortgages  upon  your  property  for  no  consideratioOy  is  a 
amidi  buainee  in  that  way.  is  it? 

A,  Yea,,  sir,  precisely,  I  am  positive  I  gave  two  mortgagee^  and  I  think  three. 

Q.  Had  you  dealings  in  that  line  with  anybody  else  f 

A,  Yet»  I  had  with  the  Comstiocka,  by  changing  bauds.  ,^_ 

Q.  Was  that  a  cunning  imagination  of  your  own,  to  change  pajJKfaOx 
jouf  property  in  different  hands.  4^^^9*'- 

Jl  You  can  answer  that  qu^tion.    I  can^t 
59 
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Q.  Will  you  state,  whether  the  mortgages  yoa  gave  were  all  on  the  aama 
property  ? 

A.  They  were  all  upon  my  household  furniture,  and  horsea  aud  wagona, 
except  this  demand  against  the  city,  which  I  gave  to  Judge  Hubhell  and  he 
assigned  to  Blossom. 

Judge  HuBBELL.    To  enable  you  to  accommodate  some  New  Yorker. 

A.  There  was  no  enabling  me  about  it. 

Q.  What  was  the  date  of  the  mortgage  upon  the  piano. 

A.  I  do  not  recollect,  the  deed  was  only  given  to  you  in  trust. 

Mr.  Khowlton.  You  need  not  try  to  argue  the  case.  We  do  not  want  you 
to  lay  awake  nights,  in  reference  to  that  matter. 

C.  E.  Jbnkins  was  called  on  the  part  of  the  State,  Bworn  and  examined. 

Q.  Do  you  know  Jonathan  Taylor.     A.  Yea,  sir. 

Q.  Do  you  know  Judge  Hubbell?     A.  Yea,  sir. 

Q,  Were  you  a  party  or  privy  to  any  negotiation  between  Judge  Hubbell  and 
Mr.  Taylor,  in  the  year  1852,  in  regard  to  the  settlement  of  any  claims  between 

them.^ 

Mr.  Knowlton.  I  object  to  that  question.  We  have  nothing  to  do  with  the  set- 
tlement of  their  difficulties  in  any  other  case. 

Judge  Hubbell.  I  have  no  objection  to  if,  myself.  It  relates  to  the  order 
matter,  and  am  willing  it  should  come  out. 

Mr.  Ryan.  The  offer  is  to  prove  that  Taylor  was  not  indebted  to  Judge  Hub- 
bell.— We  propose  to  show  facts  by  this  witness  to  utterly  rebut  the  testimony, 
that  Taylor,  in  1852,  or  at  any  time  subsequent  to  the  assignment  of  that  judg- 
ment, was  indebted  to  Judge  Hubbell. 

Mr.  Knowlton.  If  we  are  to  examine  the  dealings  of  Judge  Hubbell  and 
Hr.  Taylor  in  all  the  transactions  of  their  lives,  I  apprehend  it  will  be  a  new 
kind  of  trial  of  impeachment.  I  am  unable  to  discover  that  it  has  the  least  te 
tendency  to  elucidate  the  subject  before  the  court.  If  I  thought  it  would  hare 
the  most  remote  tendency  that  way,  I  certainly  would  not  object  to  it  The  offer 
the  gen|^an  makes,  doe^  not  show  that  it  is  properly  receivable,  but  on  the 
conirttj,  shows  that  it  jf  nut.  Now,  if  they  prove  by  this  witness  what  they 
propose  to  prove,  it  would  not  establish  the  fact  that  Mr.  Taylor  did  not  owe 
Ju^e  Hubbell.  What  they  wish  to  establish,  really,  is,  that  the  witness  they 
bring  upon  the  stand,  %  entitled  to  credit  Now,  he  mnstf^  a  miserable  wit- 
ness if  these  facts  must  be  brought  out  to  prove  that  his  testimony  is  entitled 
'  to  credit 

Judge  lIuBBSLL.  We  have  no  objection  whatever,  Mr.  President,  that  teeti- 
mony  should  come  in,  if  the  court  wish  to  hear  it  The  charge  against  me  is, 
that  the  Judge  of  the  2d  Judicial  Circuit,  in  February  1852,  presided  in  a  case 
where  he  was  interested.  To  prove  that  charge,  evidence  has  been  introduced 
to  show  that  I  bought  the  judgment,  which  was  only  satisfied  in  ChaneAr, 
from  Mr.  Taylor.  I  have  never  denied  to  any  body,  that  I  took  an  aasignm  Jr 
of  that  judgment  of  Mr.  Taylor,  and  paid  him  $800  for  it,  claiming  that  we 
balance  was  due  me.  I  never  denied  that  I  was  the  purchaser,  and  it  never 
was  deniecihpre  in  any  way  whatever,  to  themanagep*,  but  a  side  iasuenas  now 
been  rais^jST^hich  is  not  an  iseue  in  the  auik — ^whether  at  the  time  I  purehased 
that^gmmof  Mr.  Taylor,  he  did  or  did  not  owe  me  for  past  services^  in  or- 
der to  make  out  that  judgment  was  asaigned  wkl^ut  a  full  condition  and  «de- 
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quate  conBideration.  No  matter  for  that;  it  is  not  denied  on  my  part,  and  it  is 
not  material  for  them  to  show  anything  else,  than  that  I  did  become  the  pur- 
chaser of  ihat  judgment  in  1852.  The  testimony  of  Mr.  Blossom  is  before  this 
court  As  to  what  took  place  afterwards  in  reference  to  that  judgment,  whether 
Taylor  owed  me  or  I  owed  Taylor  or  not,  at  the  time  that  was  bought,  I  have 
no  objection  to  their  examining  all  about. — That  is  not  at  all  in  issue.  When 
Mr.  Taylor  claimed,  as  has  been  shown  here,  some  balance  from  me  on  account 
of  orders,  that  I  purchased  from  John  Orton,  matters  entirely  irrelevant,  it  has 
no  connection  with  anything  Taylor  has  stated.  I  only  wish  ta  show  the  court 
that  it  has  nothing  to  do  with  this  case. 

Senator  Blair  asked  for  an  explanation  about  the  mortgages. 

^ir.  Ryan.  When  these  mortgages  were  introduced,  the  genlleraan  stated 
that  they  were  introduced  to  show  an  indebtedness  of  Taylor  to  Judge  Hubbell. 

Mr.  Knowlton.  That  eviJence  was  introduced  for  the  purpose  of  rebutting 
the  testimony  of  Mr.  Taylor.  He  stated  that  he  owed  Judge  Hubbell  nothing 
at  the  time  of  that  assignment.  He  offered  the  mortgages  to  show  an  indebt- 
edne&s  at  that  time;  therefore  it  went  to  discredit  the  testimony  of  that  witness, 
I  object  to  the  testimony  sought  to  be  obtained  from  this  witness,  on  my  own 
account.  Judge  Hubbell  is  perfectly  willing  it  should  come  out;  but  I  object, 
because  if  we  are  lo  investigate  questions  of  this  kind,  we  may  never  get  through 
this  case. 

The  question  was  now  submitt  d  to  the  Court,  as  follows: 

"Were  you  a  party,  or  privy  to  any  negotiation  in  1852,  between  Judge 
Hubbell  and  Jonathan  Taylor,  in  regard  to  their  mutual  dealing  and  indebted- 
ness?^' 

Ayes,  12;  noes,  12.  There  being  a  tie,  the  President  gave  his  casting  vote 
in  the  aflSrraative,  so  the  qucstioii^was  allowed. 

A.  Yes,  sir.     I  was  privy  to  some  negotiations. 

Q.  Will  you  state  then,  so  far  as  your  own  knowledge  extends,  what  it  was? 
A.  Part  of  it  was  in  writing,  Mr.  Taylor  stated  to  me  his  casp,  and  I  wrote 
to  Judge  Hubbell,  stating  to  him  as  nearly  as  I  recollect  it,  that  Mr.  Taylor  had 
stated  some  facts  to  me,  on  account  of  which,  if  true,  the  Judge  w^as  indebted  to 
Taylor.  Taylor  had  threatened  some  legal  proceedings  against  the  Judge.  1 
said  I  would  write  to  Judge  Hubbell,  and  perhaps  the  Judge  would  settle  the 
indebtedness.  I  did  write,  and  Judge  Hubbell  replied,  declining  to  settle,  stating 
that  he  owed  Mr.  Taylor  nothing,  and  that  he  could  not  be  coerced  by  any 
threats,  into  any  such  a  settlement  He  said  he  had  been  Taylor's  friend,  and 
was  still  inclined  to  be,  and  endorsed  a  note  to  be  given  to  Mr.  Taylor  on  certain 
conditions.  The  first  thing  I  did  with  it,  was  to  offer  it  to  Mr.  Taylor,  asking 
him  to  comply  with  the  conditions.  He  refused,  and  I  put  the  note  in  my 
pocket,  intending  to  return  it  to  Judge  Hubbell ;  and  afterwards  did  so  return 

It. 

Q.  Were  you  privy  to  any  actual  settlement  between  thera.^ 

A.  Yen,  sir,  to  some  extent.    Sometime  afterwards  I  received  another  note 

from  Judge  Hubbell.     (The  witness  here  produced  the  letters  referred  to,  and 

i^ad  as  follows:) 

Madison,  June  20th,  *52. 
My  dear  Sir:  On  reaching  this  place  yesterday,  T  found  a  letter  from  Mr, 

Jooathan  Taylor,  which  I  have  to-day  answered  to  him.    This  morning  I  re- 
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ceirad  your  letter,  relating  to  the  same  subject  as  his.  I  am  sorry  he  haa  threat- 
e^ed  coercive  measures,  to  compel  me  to  do  what  he  claims.  I  have  no  i>ro- 
perty  of  his,  and  owe  him  do  debt  I  did  purchase  some  City  orders  of  Jno.  J. 
OrtoD,  and  did  it  by  his  knowledge  and  consent,  but  without  any  promise  or 
agreement  whatever  that  I  would  do  it  for  him,  or  that  he  should  hare  any  in* 
terest,  direct  or  indirect  in  them.  Still,  I  have  been  his  friend  for  many  yeaiBi 
and  he  has  been  mine ;  and  I  do  not  desire  or  intend  to  speculate  out  of  his 
misfortunes,  unless  he  forces  me^  by  \egsd  proceedings,  to  stand  on  my  kgid 
right. 

He  asked  of  me  to  accept  a  draft,  which  I  could  not  do,  but  I  am  willing  to 
endorse  a  note  to  assist  him ;  and  I  have  sent  him  one  (or  rather,)  I  encloae  oms 
herein  for  his  use^  in  case  he  desists  from  legal  proceedings,  and  not  otherwise. 
Please  hand  it  to  him,  and  let  him  sign  it  in  your  presence,  in  case  he  ad- 
mits that  be  has  no  legal  or  equitable  claim  on  me;  other vtise  please  retain  it. for 
me,  and  let  him  proceed  as  he  thinks  most  to  his  advantage*  1  have  no  desire 
to  coerce  him,  as  to  the  course  he  shall  pursue. 

In  haste,  very  respectfully  your^ 

LEVI  HUBBELL. 

Chas.  E.  Jenkiks,  Esq. 

Dear  Sir:  Mr.  Taylor  and  I  have  arranged  our  affairs;  and  you  will  please 
hold  the  note  I  eent  you,  (for  $27/),)  or  hand  it  to  me.  I  shall  be  glad  to  have 
a  call  from  you. 

Truly  yours, 

LEVI  HUBBELL. 
Chab.  R  Jknkins,  Esq.  July  6,  1852. 

Mr.  Rtaw.     What  was  the  shape  of  the  note,  mentioned  in  the  first  letter  T 

A.  It  was  a  promissory  note,  so  drawn  that  it  would  be  Jonathan  Taylor^s 
note,  endorsed  by  Judge  Hubbell. 

Q.  What  further  knowledge  have  you  of  the  settlement  between  them  f 

A.  About  the  time  I  received  that  last  note,  Taylor  informed  me  that  he 
had  settled  with  Judge  Hubbell. 

Q.  Have  you  any  personal  knowledge  of  that  settlement! 

A.  I  have  it  only  from  statements  made  to  me  by  Mr.  Taylor  and  Judge 
Hubbell.  Judge  Hubbell  said,  he  and  Taylor  had  settled  that  affair  ooncerniog 
which  I  had  written  to  him ;  and  that  he  was  to  pay  a  note  for  $175,  which  he 
had  given  to  Mr.  Taylor,  and  which  I  had  in  my  possession,  for  the  purpose  of 
negotiating  it  with  Taylor.  I  went  to  him  for  the  purpose  of  knowing  whether 
he  was  to  pay  it  Judge  Hubbell  said  he  would  take  care  of  it  I  endorsed  it, 
and  have  never  heard  of  the  note  since.  I  think  Judge  Hubbell  stated  also, 
that  he  had  paid  him  $100,  besides  giving  him  that  nota 

Q,  Did  you  know  the  late  Charles  Crane? 

A.  Yes,  sir.     He  was  a  lawyer. 

Q.  Where  was  his  office  in  1847! 

A.  I  knew  of  his  having  an  office  somewhere^  but  I  cannot  state  where^  nor 
at  what  time. 

Mr.  Sandbrs.  I  am  now  instructed  to  say,  that  the  subpoena  for  the  other 
witness,  whom  we  expected,  has  not  been  returned.  We  do  not  deem  his  tea- 
timony  of  sufficient  importance  to  ask  for  delay,  and  we  now  dose  the  teeftimoi|jr 
on  the  part  of  the  prosecution. 
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Judge  HimBKLL.  We  hare  one  simple  fact  to  prove — ^tbat  I  was  heie  in 
Madiaon  on  the  14th  of  January,  1852.  Mr.  Vilas  knows  the  fact  If  you  ad< 
mit  it,  that  will  do;  otherwise  we  must  call  Judffe  Yilas  to  prove  it. 

Senator  Stswart.  I  will  state  here  in  my  place,  that  I  know  he  was  here 
at  that  date* 

Senator  MiLlkr.    I  ako  am  knowing  to  that  same  fact 

Mr.  Rtan.    That  is  sufficient 

Mr.  Sanders.  Mr.  President^  we  now  rest  oar  case,  with  the  exception  of 
retaining  the  privilege  granted  us  by  the  counsel  opposed,  of  examining  Mr,- 
Taylor,  when  Mr.  Arnold  arrivecs  as  to  the  papers  he  has  in  his  posession. 

Mr.  Knowlton.  I  have  practised  law  for  several  years,  and  I  never  stand 
upon  trifles.  I  now  state  what  I  did  not  before  state,  that  when  Mr.  Arnold 
eokues  he  shall  have  the  privilege  of  calling  Mr.  Taylor  upon  the  stand,  and 
eiamining  him  again. 

'Mr.  KifowLtoor.  As  this  case  has  taken  some  time,  and  as  we  are  conscious 
that  evety  member  of  this  Court  feels  a  disposition,  as  by  the  Constitution  it  is 
boond  to,  to  acquit  Jodge  Hubbell,  unless  they  are  satined  beyond  a  reasona- 
ble doibt,  that  be  has  been  guilty  of  ^  corrupt  conduct  in  office,"  or  of  some 
'-  crime  and  nrisdenraanor,"  in  the  language  of  the  Constitution,  whatever  niay 
be  its  langvurgein  other  eases— and  as  we  think  the  testimony  now  before  the 
Ocxirt,  shows  an  entire  absence  of  anything  which  borders  on  corrupt  conduct 
or  crime,  whatever  the  Court  may  think  in  relation  to  some  acts^  which  may 
amoantto  indisoretbn,  we  are  willing,  upon  our  part,  for  the  purpose  of  bring- 
ing this  matter  to  a  speedy  close,  to  submit  the  case  to  the  oonsideratioa  of  this 
Court  without  argument. 

At  the  same  time,  as  this  is  a  very  important  case,  and  as  it  may  be  thought 
that  wo  wish  to  treat  it  too  lightly,  I  wish  to  state  here  that  I  am  prej^ared  and 
leady  to  coi^fer  wt<ii  the  managers,  during  the  recess,  on  the  subject  of  how  we 
will  submit  the  ease, — whether  without  argument,  or  upon  argument — and 
howm  any  arguments  shall  be  made  upon  either  side.  I  say  I  am  prepared  to 
confer  with  the  committee  on  this  subject,  and  dispose  of  it  in  a  proper  manner. 
"We are  willing  now,  to  submit  it;  but  I  do  not,  as  I  said,  wish  to  be  understood 
as  conveying  any  impression  that  we  wish  to  treat  the  case  with  lightness,  as  has 
been  represented  by  the  prosecution.  We  wish  to  treat  it  fairly,  aad  meet  it  so. 
1  would  ttate  further  that  if  the  court  is  desirous  that  this  case  should  be  ar- 
gued, we  stand  ready  to  argue  it  I  do  not  wish  to  say  that  we  would  agree  to 
submit  it  without  consulting  the  wishes  of  the  court  upon  the  subject,  or  the 
wishes  of  any  member  of  it. 

Mr.  Samdeks.  Mr.  President;  Firstly,  we  could  neither  go  on  with  the  ar- 
gument, nor  consent  to  submit  this  case,  without  the  production  of  that  assign- 
ment We  claim  now,  and  shall  claim,  that  the  assignment  bears  evidence  of 
fraud,  on  the  face  of  it.  That  assignment  has  not  been  inspected  by  the  court 
at  all.     That  would  be  an  objection  to  the  submission  of  the  case  now. 

Annother  reason  why  we  cannot  now  assent  to  the  pn)positian  of  the  Hon. 
Counsel  is,  that  we  are  sent  here  on  the  part  of  the  Assembly  to  present  this 
case,  and  we  would  not  like  to  take  the  responsibility  of  submitting  it  without 
argument^  especially  after  some  legal  positions  assumed  by  the  defence,  without 
the  concurrence  of  the  Asssembly.  Before  we  could  enter  into  such  stipulation, 
as  a  matter  of  duty,  we  should  feel  obliged  to  lay  the  subject  before  the  Assem- 
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bljt  and  l^t  the  House  take  the  reaponabiHtj  if  it  plidibBes,  vhioh  we  will  do  «t 

the  earliest  possible  period. 

It  is  suggested  by  the  maQagers,  that  we  can  do  that  probably  so  as  to  place 
it  before  the  court,  and  give  our  answer  at  the  opening  of  the  court  thia  after- 
noon,  or  on  Monday  morning — this  afternoon,  howeveri  I  presumeM 

Adjourned,  till  3  p.  m. 

AFTXRFOON   SXSSIOV, 

Mr.  Sanders.  Mr.  President:  During  the  recess  of  the  court,  the  managers 
have  upon  consultation,  concluded  ctbat  they  could  not  with  propriety,  submit 
this  case  without  argument;  but  with  a  view  to  economise  time,  as  mwk  as 
possible,  they  had  a  consultation  with  the  respondent's  counsel,  and  it  has  been 
agreed  between  the  managers  and  the  counsel,  that  the  managers  will  waive  the 
opening  of  the  summing  up. — They  do  this  for  the  reason  that  the  csiBe  has 
been  fully  opened  on  the  part  of  the  prosecution  as  to  the  evidence  aad  ofaargv^ 
For  this  reason,  we  have  waived  the  opening.  The  respond^  nt  and  his  ooansel 
will  submit  his  argument  or  arguments  and  then  on  the  part  of  the  AssemUyy 
the  managers  will  close  the  case  by  their  aigument  or  arguments.     ' 

I  do  not  know  whether  it  is  proper  on  the  part  of  the  managersi  to  sabmit  a 

Eroposition  that  the  Court  may  take  some  action  in  relation  to  the  records  that 
ave  become  testimony  in  this  case,  and  have  them  placed  within  the  reach  of 
the  managers  and  the  counsel  for  the  respondent,  for  the  purpose  of  being  uaed 
during  the  argument 

Mr.  Barber.  We  wish  to  have  them  in  the  equitable  and  actual  poesesnon 
of  the  Court,  so  that  they  may  be  gotten  at  readily  during  the  argunrant 

Mr.  Cary  submitted  the  following  for  the  adoption  of  the  Couit : 

^  Ordered^  That  all  records  now  in  evidence  in  this  Court,  be  deposited  with 
the  Clerk  of  the  Senate,  and  that  they  remain  in  his  custody  until  the  close 
of  the  trial." 

Which  was  unanimously  adopted. 

Mr.  Knowlton.  A.t  the  request  of  one  of  the  derks  of  the  CourtSi  (Mr. 
Keenan)  and  one  1  believe,  who  has  the  greatest  number  of  records  here,  I  would 
enquire  if  the  clerk  here  will  be  responsible  for  their  safe  keeping.  They  are 
records  of  very  important  cases,  and  the  clerks  of  the  Courts  are  responsible  for 
them.  II 

Senator  Blair.  I  cannot  conceive  that  a  clerk  would  be  liable  on  his  bond 
if  any  of  the  papers  should  be  lost.  The  fact  that  they  were  taken  by  this 
Court  would  be  a  legal  defence  in  an  action  against  him  if  they  should  be  lost. 
I  however  do  not  anticipate  anything  of  the  kind.  They  will  no  doubt  be 
safe  in  the  hands  of  the  clerk  of  this  Court. 

Mr.  Knowlton.  I  only  wish  to  have  the  clerk  assured  of  the  safety  of  the 
records.  I  must  say,  however,  that  no  clerk  of  any  Court  has  a  right  to  let  a 
record  go  out  of  his  office,  and  he  .should  put  his  negative  against  any  such  re- 
quest He  can  give  transcripts  but  not  original  papers.  The  clerk  so  under- 
stands the  rule  also.  I  may  be  mistaken,  and  he  may,  I  only  explain  the  matter 
as  I  have  done  at  the  requa<%t  of  the  clerk. 

Senator  Dunn.  I  8upfX)se  it  is  no  longer  a  question  to  be  settled  by  this  Court, 
as  to  whether  a  clerk  is  bound  to  transfer  his  papers  from  one  part  of  the  State 
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to  anotber.  Ab  I  nnderatand  tbe  natter,  they  were  voluntarilj  brought  bere. 
Now,  however,  they  are  ia  poss^ion  of  the  Court,  and  the  Court  iu  duty  to 
iteelf,  is  bound  to  retain  these  papers  till  the  conclusion.  So  fur  as  our  clerk  is 
concerned,  I  suppose  the  Court  will  endorse  his  responsibility.  I  apprehend 
there  can  be  no  difficulty  in  a  question  of  this  kind,  nor  that  the  papers  will  be 
as  safe  here,  as  in  the  hands  that  brought  them,  and  that  they  will  be  returned  to 
them  when  they  have  performed  their  office  here. — ^They  are  now  in  Court  as 
a  matter  of  evidence  and  cannot  be  withdrawn. 

Mr.  Knowlton.  As  the  Managers  have  waived  an  opnn^ng,  as  a  matter  of 
course  it  devolves  upon  us  to  open  this  arugment. — I  await  the  direction  of  this 
Court,  as  to  whether  or  not,  I  must  proceed  this  afternoon.  I  will  suggest  that 
it  wiU  probably  save  time,  if  I  were  allowed  some  tfme  to  arrange  the  evidenfce 
npon  the  specifications  and  articles,  in  order.  Every  member  of  the  Court  is 
aware  that  the  evidence  has  not  been  introduced  in  order.  It  will  be  some 
considerable  labor,  to  arrange  it  succinctly,  If  the  Court,  however,  desire  that 
I  should  go  on,  I  will  do  so. 

Adjourned  till  Monday  morning,  at  9  oVlock. 

TWENTY-FOURTH  DAY. 

MovDAY,  July  4, 

MORNING    SESSION. 

The  Court  opened  this  morning  with  the  usual  formalities.  The  parties  were 
all  present,  but  several  members  of  the  Court  were  absent.  Several  motions  to 
adjourn  were  made  and  debated  at  some  length. 

Senator  Smith  offered  a  resolution  limitinor  the  Counsel  on  each  side  to  twQ 
days  in  their  argument. 

Senator  Wakely.  I  do  not  know  but  it  may  be  desirable  to  fix  some  limit 
iothe  argument  of  counsel,  but  I  doubt  the  expediency  of  it  Every  one  having 
experience  in  making  arguments  before  a  Court,  j^isbes  to  have  such  time  as 
Buits  his  own  idea  of  the  arrangement  of  his  argument.  We  have  no  reason  to 
think  that  Counsel  on  either  side  in  this  case  desire  to  consume  any  more  time 
than  IS  absolutely  necessary  for  properly  presenting  their  arguments,  and  I  think 
it  is  better  to  leave  them  to  their  own  decision.  If  there  was  any  imperative 
necessity  for  abiidging  or  limiting  the  time,  I  should  be  willing  to  vote  for  it 

Senator  Smith.  The  Senate  have  just  passed  a  resolution  to  adjourn  on 
Monday  morning  next.  It  is  necessary  to  pass  some  rule  in  this  respect  io  order 
to  finish  up  the  Legislative  business  before  that  date.  I  presume  that  is  all  the 
lime  the  gentlemen  would  require. 

Senator  Bashford.  I  move  to  insert  "nine  hours,"  wherever  "two  days" 
occurs  in  the  resolution.  Both  amendment  and  resolution  were  then  voted  upon, 
and  lost  More  motions  to  adjourn  were  ofiered,  amended,  debated,  voted  upooi 
and  lost. 

Senator  Cary.  As  we  are  spending  our  time  here  to  no  particular  purpose, 
I  move  that  all  rules  be  supended,  and  that  the  clerk  read  the  Declaration  of  In- 
dependence.    Not  adopted. 

A  mQivoa  now  prevailed  to  adjourn  till  to-morrow  morning^  at  9  o'clock. 
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TWENFY-nTTH  DAY. 

TuBdBAT,  July  1^. 

MORMIKO  BBSBIOF. 

Mr.  Knowlton.  Mr.  PresideDt^  with  a  view  of  disposiDg  of  this  ease,  in  «s 
sbort  a  time  as  possible,  I  have  eodaavored  to  ascertain  what  partioular  charges 
and  specifications  the  Managers  would  contend  had  been  sustained  bj  proof; 
and  although  I  have  not  been  enabled  to  get  the  opinion  of  the  Managersi  Mr. 
Bjan  has  kindly  checked  the  articles  and  specifications,  which  he  thinks  have 
been  maintained  by  proof.  I  wish  to  merely  enumerate  them,  and  obtain  a  de- 
claration from  the  committee  of  Managers  whether  they  think  they  have  been 
maintained  by  proof,  and  whether  they  will  so  maintain  in  their  argnmeots.  I 
do  this  for  the  purpose  of  saving  time;  because  if  there  are  any  of  them  which 
ihey  will  abandon,  it  will  so  far  abridge  our  arguments  upon  them. 

Mr.  Knowlton  then  named  all  the  charges  and  specifications  except  the  fol* 
lowing,  which  were  abandoned  as  not  proved : 

Article  4,  Specification  4.  Article  5,  Specification  3.  Article  8,  Specificationa 
2  and  3.  Article  9,  Speoification  5.  Article  10,  Specifications  1,  4,  5,  6,  7^ 
1 1  and  19.     A  rticle  1 1 ,  Specifications  2  and  8. 

Mr.  Knowlton.  I  wish  to  ascertain  from  the  committee  of  managers  whether 
they  will  insist,  that  either  of  the  charges  and  specifications  I  have  mentioned 
have  been  sustained   by  the  proof. 

Mr.  Sanders.  Mr.  President^  the  Managers  will  in  the  argument  of  this  case 
insist  that  the  charges  and  specifications  which  have  been  read  by  the  Counsel 
for  the  Respondent,  have  been  sustained  by  proof  in  this  cause. 

Mr.  Knowlton.  Mr.  President,  I  will  now  enquire  whether  the  Court  ia 
ready  to  hear  us  in  the  argument. 

The  PRBsmsNT.  As  far  aa  the  Chair  is  informed,  the  Court  is  ready  to  hear 
the  argument 

ARGITMENT  OP  JAMES  H.  KNOWLTOIT,  Esq. 

Mr.  President  :  I  approach  the  discussion  of  this  case,  duly  sensible  bf 
the  importance  of  a  trial  of  this  kind.  I  would  gladly  have  avoided  an  ail- 
ment, believing  as  I  sincerely  do,  and  have,  from  the  time  the  testimony  was 
closed,  that  the  prosecution  have  roost  signally  failed  to  sustain  any  single  charge 
or  specification.  However,  the  Hon.  Managers  have  concluded  that  they  could 
not  submit  this  case  without  argument,  as  we  proposed  to  do;  but  have  de- 
termined that  the  whole  matter  should  be  diacunsed  at  the  bar  of  this  Court 

In  submitting  my  views  upon  the  law  and  the  facts,  as  developed  by  the 
evidence,  I  shall  enJ(-avor  to  confine  myself  to  what  I  consider  the  correct  law 
that  should  govern  this  particular  ca«»e,  and  to  draw  such  deductions  from  the 
evidence  as  I  think  we  are  warranted  in  drawing,  in  accordance  with  principlea 
of  law  that  are  well  settled.  I  shall  not  undertake  to  range  the  fields  of  ima- 
gination for  the  mere  purpose  of  idle  declamation.  I  shall  not  indulge,  if  I 
can  avoid  it,  any  vehemence  of  expression,  but  on  the  contrary,  I  shall  endeavor 
to  discuss  this  subject  in  a  candid  manner,  hoping  that  I  may  elicit  the  attention 
of  the  Court)  and  engage,  to  some  extent,  throughout  this  discussion,  its  serious 
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olt^tidn,  Ha  oodi  Mib«ratimi,  and  a  candid  dispomtioii  of  all  the  ericas  mat* 
ten  proaented  for  its  adjudicatioD.  If  this  case  were  t6  be  disposed  of  by 
mere  declamation,  by  Tehemence  of  language,  or  pungency  of  reraark,  I  am  con- 
fident that  we  should  fail.  That,  however,  is  a  task  that  belongs  to  the  proae- 
cutlon.  It  is  a  duty  which  they  unquestionably  conceive  they  owe  to  the 
public;  and  it  ie  of  that  character  which  (I  have  no  doubt)  they  will  earnestly 
engage  in,  and  eagerly  pursue.  I  shall  not  undertake  to  amuse  this  Court  by 
any  oratorical  flourish,  nor  shall  I  use  any  of  its  highly  tinseled  drapery.  I 
•hall  eohie  do#n  to  matters  of  fact,  and  of  law,  so  far  as  I  know  and  under- 
0t«nd- them ;  and  I  shall  submit  them  to  the  candid  consideration  of  this  Court, 
irith  the  f^ill  eonviction  that  the  positions  I  assume  as  to  matters  of  law,  and 
that  the  deductions  I  draw  from  the  evidence  will  be  spread  before  an  en- 
lightened public,  and  that  a  candid  world  will  pass  judgment  upon  them  side 
by  BidB,  with  the  positrons  which  have  been,  or  may  be  assumed  by  the  learned 
counsel  opposed.  I  say  I  shall  submit  such  positions  of  law,  and  draw  such  de- 
ductions frewn  the  evidenee  as  I  am  willing  to  submit  to  this  Court,  and  to  the 
candid  judgment  of  the  world.  The  judgment  to  be  pronounced  by  this  Court, 
aa  well  as  the  positions  assumed  by  counsel  on  either  side,  will  'be  passed  upon 
adt  only  by  our  contemporaries,  but  each  and  all  will  be  passed  upon  by  poster- 
ity. They  will  approve  or  discard  the  positions  assumed,  or  taken  upon  one 
aide  or  the  other.  I  say,  posterity  will  sustain  or  afRrra  the  judgment  of  this 
Ccurt  or  they  will  reverse  it,  as  being,  in  their  opinion,  incorrect.  Under  stfch 
elrcumstoBces,  no  one  can  f  il  to  appreciate  the  responsibility  that  rests  upon 
the  counsel,  as  well  as  upon  the  Court. 

In  the  outlet  of  this  investigation,  it  becomes  fnaterial  to  establish  some  rnle 
of  law  by  which  this  Court  is  to  be  guided.  This  Court  has  been  favored  with 
a  somewhat  lengthy  argument,  or  discussion,  upon  the  subject  of  impeachments 
in  England,  and  in  several  of  the  States  of  this  Union.  We  have  had  consider- 
able reading  from  commentators  upon  the  subject  of  impeachments,  both  in 
England  and  in  this  country ;  but  more  particularly  upon  impeachments  in  the 
United  States.  It  is  asserted  with  a  boldness  which  never  has  been* surpassed, 
and  seldom  equalled,  by  the  counsel  who  opened  this  prosecution,  **  that  there 
iras  no  deriliction  of  duty — that  there  was  no  act  of  an  official  which  was  out 
of  the  strict  line  of  duty,  which  was  not  a  proper  subject  of  impeachment.'*  It 
is  said  by  that  counsel,  that  it  is  "  impossible  to  define  what  was  an  impeach- 
able offence;  that  it  never  was  defined,  and  never  will  be."  If  that  is  the  cor- 
rect interpretation  of  the  law,  we  are  in  an  awful  condition.  If  that  be  true, 
ire  are  afloat  upon  a  shoreles.^  ocean,  with  no  guide  except  the  mere  will  of  the 
impeaching  court  and  impeaching  body  to  settle  what  the  law  is — we  are  in  a 
condition  the  most  perilous.  I  assert,  -Mr.  President,  without  fear,  that  any  man 
will  believe  that  I  am  wrong,  or  hot-headed  upon  this  subject,  that  that  posi- 
tion is  a  heresy  in  law,  and  I  will  undertake  to  maintain  it;  I  will  undertake 
to  show  farther  from  the  books  from  which  that  gentleman  himself  has  read, 
and  which  he  supposes  to  be  authority  upon  thia  subject,  that  the  Court  of  im- 
peachment is  not  established  for  the  purpose  of  making  law,  neither  is  the 
impeachfhg  body  invested  with  this  power,  but  are  established  far  the  purpose 
of  enforcing  ikt  law.  Who  ever  heard  before  of  a  law  not  capable  of  defini- 
tion t    I  say  that  every  law  is  capable  of  being  defined,  and  that  when  it  ceases 
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U>  be  oapttbid  of  a  definitioD,  it  theo  ceases  to  be  a  law — tbe  idea  is  a  chifiaera 
of  the  imagination^  and  that  too  of  one  tUat  is  badly  diseased. 

It  has  besD  asserted  by  the  counsel  in  opening  this  prosecution,  that  luider 
our  constitution,  the  Aesewbly,  the  impeaching  body,  settles  the  question  aa  to 
what  matter  is  impeachable,  and  that  whatever  they  decide  to  be  impeachable;, 
is  impeachable;  and  that  it  is  a  question  that  this  Cou^t  cannot  d^l  witl^^ 
that  it  is  a  question  over  which  they  have  no  control— over  which  it  has  no 
power  in  any  way,  manner  or  form ;  and  that  all  that  this  Court  has  to  do, 
when  that  body  has  decided  that  a  thing  is  impeachable,  by  preferriug  an  im- 
peachment, that  the  matter  then  comes  before  i]m  body — ^this  high  court — and 
that  it  is  only  to  pass  upon  the  Vie  evidence  and  upon  what  the  Assembly  has 
said  was  impeachable.   If  that  be  true,  then  true  it  is,  that  one  branch  of  the  le- 
gislative body  in  this^  possesses  the  power  to  make  law ;  and  that  wh^  their 
fiat  goes  forth  that  a  thing  is  impeachable,  that  is  an  end  of  the  question.     I 
say,  Mr.  President,  if  it  has  come  to  that  pass,  one  half  of  the  legislative  depart- 
ment of  this  State  can  make  a  law,  and  thereby  bind  the  other  and  all  the  citizeoa 
of  the  State,  the  sooner  we  revolutionize  the  better.  If  that  position  becorrect^ 
then  clear  it  is,  that  if  the  Aaserably  should  impeach  a  judge  because  he  wore 
boots  instead  of  shoes  wiih  buckles,  this  Court  would  be  bound  by  it    I  aay 
that  this  is  a  correct  deduction  from  the  principle  asserted,  because  he  aays  that 
^  whatever'^  the  Assembly  says  is  impeachable  U  impeachable;  and  they  might 
as  well  say  thst  such  a  thing  was  inipeachable,  as  that  any  thing  else  was.    If, 
on  the  contrary,  they  are  bound  by  law,  then  the  Coui't  is  to  pass  upon  it, 
and  decide  what  they  consider  to  be  a  violation  of  the  law.     The  Assembly  are 
to  impeach  the  person  who  they  consider  has  violated  the  laws  of  the  land, 
in  the  manner  provided  in  our  constitution,  so  as  to  make  them  amenable  before 
this  tribunal.    I  say  this  Court,  like  any  other  court,  is  bound  to  j)a8s  upon  the 
question,  whether  tbe  charge  itself  contains  impeachable  matter,  and  if  so,  whe- 
ther it  has  been  sustained  by  proof.    I  say,  both  of  these  duties  devolve  upon 
this  Ct*urt, 

The  counsel  said  in  another  portion  of  his  argument  that  the  Assembly  is  like 
a  grand  jury — that  it  is  the  grand  inquest  of  this  State.  Be  it  so.  I  ask,  if  that 
is  true  in  point  of  analogy,  whether  the  principles  ihat  are  applied  to  grand 
juries  for  determining  what  is  indictable  matter,  or  what  not,  do  not  apply  in 
this  case  ?  Most  unquestionably ; — and  will  any  man  assert  tliat  the  grand  jury 
have  that  power,  and  that  tbe  court  is  estoped  from  enquiring  into  it,  aud  pass- 
ing upon  it?  Certainly  not  The  gentleman  says,  in  continuation,  that  every 
mere  deviation  from  the  strict  line  of  duty  is  an  impeachable  offence,  and  that 
an  impeachable  ofiTence  is  undefinedl,  anJ  undefinable.  He  says  that  you  may 
impeach,  therefore,  for  anything  of  that  character,  wheHier  indictable  or  not 
It  is  not  necesFary,  he  says,  to  establish,  as  a  principle  of  law,  that  the  offence 
for  which  an  individual  can  be  impeached,  must  be  indictable.  Perhaps,  as  a 
matter  of  principle,  it  is  quite  iriiniaterial  under  our  constitution,  what  may  be 
the  law  upon  this  point  He  relies  upon  Judge  Story,  and  upon  Rawle,  who 
have  treated  upon  the  construction  of  the  same  instrument  Now  I  ask  how 
that  principle  comports  with  another,  laid  down  in  the  same  books,  and  that  is, 
that  courts  of  impeachment  were  instituted  for  the  purpose  of  trying  high  and 
potent  offenders,  who  might  be  too  strong  or  powerful  for  the  ordinary  judicial 
tribunals  of  the  State,  or  country.    If  it  is  for  trying  offenders  of  that  character, 
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u  it  not  to  be  anumecly  or  miicA,  ft  not  be  coiteededy  tbat  they  miffht  be  pua- 
isbed  by  the  ordioarj  tribunals,  but  for  the  potent  character  of  w^  offendera, 
who  might  perbapa  tura  aside  the  scalea  of  juatioei  and  thereby  ^vade  the  just 
puniahmeot  of  the  law  f  Moat  unqueatiooably*  la  rehition  to  the  doctrine  of 
impeachmenta  in  EogiaQd,  we  well  koow,  every  body  knows  who  is  at  all  versed 
in  the  history  of  that  country,  that  it  was  formerly  withiu  the  power  of  the 
Hoiiae  of  Commons,  to  impeach  for  anything  they  ehose.  They  impeached  for 
whatover  they  saw  fli;  and  the  House  of  Lords,  aa  a  court,  passed  upon  the 
matter,  and  as  such,  decided  whether  the  matter  of  which  the  officer  was  ac- 
cused, ;wfts  impeaishable — and  th^t  court,  upon  conviction,  could  pass  any  judg- 
ment it  pleased.  Yes;  that  court  could  sentence  the  person  convicted,  to  be 
hanged,  guillotined,  imprisoned,  fined,  or  anything  that  political  animosity  might 
suggest— justice  require,  or  law  demand. 

iS<c&. punishment  was  inflicted,  as  in  the  judgment  of  the  court,  was  by  the 
law  demanded. 

Not  so  here, — we  have  a  guide  in  our  Constitution.  It  has  impressed  upon 
it  the  limits,  which  we  may  not  pass.  The  language  of  that  instrument  shows 
that  its  framers,  and  we  must  prssume  that  the  people  who  adopted  it  intended 
to  establish  a  rule  by  which  we  should  be  guided;  to  fix  a  line,  beyond  which 
we  must  not  go»  By  our  constitution,  two  and  only  two  judgments,  can  be  pro- 
nounced by  tbia  court — ^^One  is,  ^removal  from  office,^*  the  other  "  removal 
from  office^  and  dtaqtiudificaJlion  to  hold  any  ofice  of  honor,  profit^  or  trustj 
mderihe  Siater 

Mr.  President,  there  is  another  matter  which  was  stated  by  the  counsel  in  his 
opening.  Here,  (he  says,)  is  a  great  array  of  charges.  He  then  flourishes  this 
book,  (containing  the  articles  of  Impeachment,)  before  this  court,  and  exclaims : 
^  Put  all  the  Impeachments  ever  tried  in  the  United  States,  together  in  one 
side  of  the  scales,  and  this  book  in  the  other,  and  these  charges  will  weigh  them 
all  down,  as  lead  weighs  down  feathers !"  This  may  be  so.  But,  Mr.  Presidenty 
if  so,  it  is  not  because  the  prosecution  have  been  able  to  establish  anything  savor- 
ing of  crime,  against  the  respondent,  but  it  is  because  these  chaises  are  deeply 
dyed,  or  intermixed  with  that  species  of  crime  not  inappropriately  termed  base 
peraeeution.  If  this  intermixture  weighs  heavily,  then  I  confess,  it  may  weigh 
down  ail  the  impeachments  known  to  our  history.  But  again  I  say,  it  is  not 
6ecatwe  the  respondent  is  guilty  of  anything  charged  against  him.  The  coun- 
sel also  says,  with  peculiar  satisfaction,  that  '*if  the  respondent  is  guilty  of  what 
is  here  charged,  he  has  never  fallen  into  crime,''  but  that  he  ^  has  never  risen  to 
virtue." — ^That  may  be.  At  all  events,  if  he  has  not  fallen  into  crime,  he  has 
at  least  risen  to  the  **  dignity  of  being  hated."  Whatever  may  have  been  the 
views  of  Mr.  Justice  Story,  in  relation  to  the  powers  of  the  House  of  Bepre- 
sentatives  to  impeach  persons  or  officers  for  offences  under  the  constitution  of  the 
United  States,  or  whatever  may  be  thoiight  of  the  soundness  of  his  positions, 
are  matters,  I  apprehend,  that  have  nothing  to  do  with  this  case. 

It  will  be  noticed  that  the  constitution  of  the  United  States  provides  that  the 
"  House  of  Representitives  shall  have  the  sole  power  of  impeajchmentr  By 
this  language  the  power  to  impeach  is  not  limited  or  confined  to  any  particul^ 
matter  or  class  of  cases. 

It  is  then  unlike  our  constitution,  which  provides  for  what  matters  a  civil 
officer  may  be  impeached.    In  ours  it  is  declared  that  the  **  House  of  Biepre- 
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'«#lkUtfve8  may  impencli  aU  civil  officers  of  the  Btnie,  fi>¥  cotrttpi  ctrndnei  m 
ojfkef  or  fbr  erimea  and  timdemeanora. 

Within  tliis  liroitationf  tho  impeachiiig  body  of  tfarki'StiMe  mast  be  ednfiiMd. 
It  oocurs  to  me  that  there  is  a  great  difierenee  between  this  reetrictito  hngtn^ 
in  our  oonstitation,  and  that  unlimited  expression, — ^Tbe  House  of  Repreeenta- 
tivea  **  shall  have  the  sole  p&wer  of  tmpeaiehinerU.^  This  broad  language  Woold 
inrest  an  impeaching  body  in  this  country  wkh  as  ample  and  anlimiled  power 
to  impeach  for  any  cause  as  was  ever  possessed  by  the  House  of  Goattatmf  in 
England. 

No  attention  appears  to  have  b^n  bestowed  to  this  language,  broad  aa  it  i% 
by  the  commentators  Story  and  Rawla  On  the  contrary,  they  ooo^der^,  ^aa 
iotifnated  by  counsel  for  the  prosecution,  that  section  four,  article  two^  w«e  the 
provision  which  granted  the  power  to  impeach,  and  also  determined  the  limita- 
tion of  that  power.  The  reading  of  this  section  is,  '*  the  President,  Vice  Preai- 
dent,  and  all  civil  officers  of  the  United  States,  shall  be  removed  from  office,  on 
impeachment  tor,  and  conviction  of  treason,  bribery,  or  other  hi^  Crimea  and 
misdemeanors.** 

Upon  close  examination  of  this  language  it  will  be  seen  that  it  by  no  meoKis 
contains  a  grant  or  limttation  of  power,  but  that  it  amounts  to  a  mere  deelara- 
tion  of  what  shall  follow  a  aonvictum  on  impeachment  of  any  of  the  officers 
named,  for  any  of  the  causes  mentioned ;  and  what  is  that  which  is  to  foik^. 
"Why,  simply  a  removal  from  office.  If  this  is  a  grant  of  power  to  give  ju<%- 
ment,  it  is  also  a  limitation  of  that  power,  and  of  consequence  in  the  ennmeni- 
ted  esses  the  Court  coxdd  not  give  judgment  of  disqualification  to  hold  office 
in  future,  but  would  have  to  stop  when  judgment  of  Removal  virtts  pronotmcecL 
All  the  power  here  granted,  if  any,  would  have  existed  in  the  Court,  by  virtue 
of  its  power  as  a  court  to  trjf  the  offender  uuder  another  provision  of  the  con« 
stitutien,  wherein  is  also  declared  what  the  ptdgmtnt  shall  be,  in  cases  of  im- 
peachment. How,  then,  can  it  be  properly  said  that  this  section  fonr  is  a  limit- 
ation of  power/ 

Enough  of  this,  however.  Our  constitution  i^  I  apprehend,  to  guide  and  con- 
trol this  Court  A  correct  construction  of  this  instrument,  will,  in  ray  hnrable 
opinion,  sh«)w,  that  in  order  to  convict  an  indindual  upon  an  impeachment,  it 
is  necessary  that  the  offence  charged,  should  by  the  laws  of  this  State  be  indict- 
able. 

The  gentleman,  although  not  as  positive  in  relation  to  the  construction  of  our 
constitution,  as  he  is  upon  some  other  matters  asserted,  r»,  he  says,  firmly  con- 
vinced that  it  is  not  necessary,  that  the  matter,  or  offence  charged  should  be  in- 
dictable, but,  that  matter  not  indictable  is  impeachable,  and  that  it  is  very  pro- 
per if  not  necessarj',  that  it  should  l>e  so.  Of  all  this  the  counsel  may  be  well 
satisfied,  but  I  am  constrained  to  say  that  his  reasoning  has  fell  far  short  of  satis- 
fying my  mind  of  the  soundness  of  his  positions.  The  learned  counsel  is  also 
of  the  opinion  that  section  one,  of  article  seven,  so  far  as  impeachments  are  con- 
cerned, is  exactly  equivalent  to  section  thirteen,  of  the  same  article.  In  other 
words,  that  the  remedies  provided  in  these  sections  are  concurrent. — This  section 
thirteen  provides  that  *'  any  judge  of  the  Svpreme  or  Circnit  Court  may  be 
remjoved  from  office  by  address  of  both  houses  of  the  Legislature,  if  two-thirds 
of  all  the  members  elected  to  each  house  concur  therein."  Mr.  President,  it  is 
TTorthy  of  notice^  that  in  this  section  the  power  to  remove,  is  confined  to  Judges 
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of  the  CiretiH  and  Supreme  Courts,  and  tbat  as  to  these  faneUonariefl,  the  power 
18  niklimited-"-they  may  be  removed  for  any  cause,  whether  iikdictable  or  not; 
all  that  is  necessary  in  order  to  do  this^  is  to  get  up  an  address,  and  procure  for 
removal,  a  two-third^s  vote  of  each  house.  The  legislature  can  arbitrarily  exer- 
cise the  power  of  removal  by  address^  and  may  remove  for  any  cause,  whether 
good  or  bad,  aod  the  act  would  be  irreversible^-it  would  be  an  act  beyond  the 
control  of  roan,  and  for  the  obvious  reason  that  the  legislature  would  be  acting 
within  the  scope  of  legitimate  authority.  The  only  thing  which  a  judge  of  the 
Circuit  or  Supreme  Court  can  with  safety  rely  on  under  this  section  of  the  con- 
stitution, is  tbe  virtue  of  the  two  houses — ^and,  that  legislators  will  not  oat  of 
mere  revenge,  or  to  serve  mere  political  purposes,  remove  without  good  cause. 
There  seems  to  have  been  a  necessity  for  this  power  of  removal,  because  it  is 
provided  that  for  corrupt  conduct  in  office  or  for  crimes  and  misdemeanors  any 
civil  officer  may  be  impeached,  and  on  conviction  that  such  officer  should  be 
removed. 

Now  we  know  very  well,  that  as  it  is  by  the  Constitution  provided,  that  these 
officers  shall  be  removed,  on  impeachment,  there  might  be  cases  when  it  would 
be  necessary  to  remove  an  individual  from  office,  although  not  guilty  of  every 
crime,  either  a  misdemeanor,  a  felony,  or  of  corrupt  condiKt, — Suppose  a 
Judge  should  become  insane,  and  to  idl  appearance  that  the  insanity  would  be 
a  permanent  affliction ;  I  ask  if  it  is  not  the  duty  of  the  Legislature  to  remove 
that  Judge  from  his  office  for  the  purpose  of  filling  it  with  another?  M<  st  un- 
questionably. There  may  be  other  case&  It  may  be  that  a  Judge  might  com- 
mit murder ;  and  according  to  Judge  Story  it  would  not  be  an  offence  commit- 
ted in  the  exercise  of  his  office;  but  he  would  nevertheless,  be  amenable  to  the 
lavs  of  his  country,  and  might  be  convicted  and  shut  up  for  life  in  the  Peni- 
tentiary. Unquestionably  the  two  houses  of  the  legislature  could  remove  him 
by  address.     Other  cases  might  be  put. 

Suppose  the  people  have  sent  representatives  here  who  have  virtue  enough 
not  to  remove  a  man  unless  for  cause.  If  such  be  the  fact^  then  I  say  that 
section  should  be  limited  to  cases  where  a  person  ought  to  be  removed  from  his 
office,  but  who  is  noi guilty  of  an  indictable  or  impeachable  offence;  and  I  bay  if 
this  respondent  is  not  convicted  under  that  rule  of  law  which  makes  an  act  an 
indictable  offence,  for  aught  this  impeachment,  he  is  entitled  to  hold  his  office. 
It  is  not  material  whether  the  Respondent  has  committed  any  crime  or  misde- 
meanor other  than  that  connected  in  connection  with  his  office,  because  as  it  is 
said  by  the  Counsel  opposed  they  do  not  contend  that  he  is  charged  with  any 
crime  or  misdemeanor  whatever  except  such  as  has  been  done  under  color,  or 
in  connection  with  his  office. — The  language  of  this  portion  of  the  Constitution 
on  impeachments,  as  before  said,  is — **  The  House  of  Representatives  shall  have 
the  power  of  impeaching  all  civil  officers  of  this  State,  for  corrupt  conduct  in 
^  office,  or  for  crimes  and  misdemeanors," 

Now,  I  say,  the  power  of  the  House  of  Representatives  is  confined  to  im- 
peaching officers  of  this  State,  for  corrupt  conduct  in  office,  or  for  crimes  and 
misdemeanors  If  we  follow  the  sentence  out,  and  supply  the  ellipsis,  it  will 
read,  ^'or  for  crimes  and  misdemeanors  in  office."  If  it  is  not  a  crime  in  office^ 
that  is  impeachable  crime,  it  is  quite  immaterial  whe^er  the  act  chai^ged,  was 
^one  in  office  or  outside  of  it;  because  if  you  folbw  it  up  as  I  have  anticipated, 
it  would  then  be  witLin  the  meaning  of  the  Articles  preferred  against  the 
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C indent.  I  ask,  whether  ^  corrupt  conduct  in  office "  is  an  indictable  offence. 
Dsi  unquestionably  it  is  indictable.  Does  not  every  lawyer  know  that  every 
officer  is  indictable  for  corrupt  conduct  in  office,  and  that  the  mode  of  proceed- 
ings  generally  adopted  in  England,  (from  whence  we  borrow  our  criminal  jar»- 
prudence)  is  by  criminal  information  ?  Most  certainly.  And  although  they  can 
proceed,  in  England,  by  information,  yet  for  the  same  matter  an  indifndual 
may  be  indicled.  Under  our  laws,  we  cannot  proceed  except  by  indictment, 
for  the  reason  that  no  person  can  be  put  upon  trial  except  he  be  indicted  by  a 
grand  jury — with  some  slight  exceptions.  I  will  turn  to  the  Constitution,  and 
we  will  have  a  better  understanding  of  the  matter.  This  is  the  language — *^  No 
person  shall  be  held  to  answer  for  a  criminal  oflfenoe,  unless  on  the  presentment 
or  indictment  of  the  grand  jury,  except  in  cases  of  impeachment,  or  in  cases 
coamzshh  by  justices  of  the  peace,  or  arising  in  the  army  or  navy,"  <&c. 

We  have  then  a  constitutional  inhibition,  in  relation  to  this  matter  of  crimi- 
nal  information.  In  England  they  could  proceed  by  information  or  indictment 
in  the  name  of  the  attorney  general.  In  this  country  it  is  necessary  to  proceed 
by  indictment,  for  official  as  well  as  other  crimes,  and  in  that  form  the  persoa 
can  be  put  upon  trial.  In  connection  with  this  subject,  before  I  discuss  the 
meaning  of  corrupt  conduct,  I  wish  to  call  the  attention  of  the  Court  to  some 
authorities  upon  that  subject.  I  will  not  take  up  the  time  of  the  Court,  upon  the 
doctrine  as  laid  down  upon  such  proceedings,  further  than  to  come  to  the  point. 
I  read  from  Arch  hold's  criminal  pleadings,  page  91,  side  paging  75.  The  au- 
thor says:  ^  The  Court  will  grant  a  criminal  information  against  a  magistrate^ 
for  any  illegal  act  committed  by  him  from  corrupt  or  vindictive  moUvee."  In 
support  of  which,  he  cites  various  authorities.  He  then  proceeds:  ''but  not 
when  he  appears  to  have  acted  from  ignorance  or  mistake;  nor  wiJ  they  grant 
it  against  justices  acting  in  sessions,  except  in  very  flagrant  cases. 

^  So  against  ministerial  officer's,  for  any  act  of  oppression,  or  for  any  illo^l 
act  committed  by  them,  in  the  execution  of  their  duties,  from  corrupt,  vindic- 
tive, or  other  improper  motives,  the  Court  will  grant  a  criminal  information; 
but  not  when  they  act  from  ignorance  or  mistake  merely.  Thus,  informations 
have  been  granted  against  overseers;  for  a  conspiracy  by  parish  officers,  to  marry 
persons  settled  in  different  parishes,  and  for  procuring  one  to  marry  an  idiot 
chargeable  to  the  parish ;  but  the  Court  have  now  resolved  to  refuse  informa- 
tions, in  cases  like  these,  and  to  leave  the  applicant  to  his  remedy  by  indictment." 

This  authority  shows  that  you  may  proceed  either  way.  Then,  I  say,  that 
corrupt  conduct  in  office  is  an  indictable  offence.  The  great  question  in  thia 
case,  so  far  as  the  law  is  concerned,  is  to  settle  first  what  is  ^  corrupt  conduct 
in  office"  Now,  I  say,  that  is  susceptible  of  a  definition.  I  say,  that  when  the 
people  of  this  State  adopted  that  constitution,  they  meant  something  by  it.  It 
is  not  an  unmeaning  term ;  it  does  mean  something.  The  people  suppoied  it 
meant  something,  and  it  is  capable  of  definition.  It  does  not  follow,  because  yea 
do  not  call  it  bribery,  extortion,  arbitrary  exercise  of  power,  it  is  not,  thereforOi 
definable.  I  say,  that  arbitrary  exercise  of  power  is  corrupt  conduct.  That  ia 
properly  definable.  The  gentleman,  Mr.  Ryan,  has  attempted  to  define  it»  and 
says  it  is  for  malversation  in  office.  Lest  I  mistake  his  language,  I  read  from  his 
printed  speech — ^  What  is  corrupt  conduct  ?  it  is  mal  conduct.  It  is  malversA- 
tion.  It  is  the  omission  of  that  which  ia  duty,  or  the  doing  of  that  which  is 
contrary  to  duty.    It  embraces  all  official  abuse^  all  wilful  maladministration," 
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Let  us  examine  that  for  a  moment    It  is  the  daty  of  every  judge  to  dedde 
every  propOBition  submitted  to  him  in  accordance  with  ]aw.   I  ask,  whether  it  is 
corrupt  conduct  in  office  if  bo  does  not  do  his  duty  ?    Certainly  not^    The  best 
judges  may  err;  and,  I  ask,  whether  when  they  do  err,  and  decide  contrary  to 
what  the  law  is,  whether  that  is  not  a  deviation  from  their  duty?  Certainly  so. 
He  says,  **  it  embraces  all  official  abuse,  and  all  wilful   mal -ad ministration." 
Well,  what  is  meant  by  the  term  "  wilful,"  here  used,  I  know  not.     He  may 
have  attempted  to  use  this  word  in  a  sense  I  do  not  understand ;  but  it  is  ob- 
vious that  a  judge  may  decide  a  point  of  law  wilfully,  and  against  what  he  is 
well  satisfied  is  the  law,  and  yet  not  be  guilty  of  corrupt  conduct  by  so  doing, 
Now,  nothing  is  more  common  than  for  a  judge  to  decide  contrary  to  what  he 
thinks  or  knows  is  law,  for  the  purpose  of  having  the  decision  taken  to  another 
court,  so  as  to  have  the  law  settled  upon  that  particular  point     The  counsel 
says — "  He  who,  no  matter  how  little,  departs  from  the  duty  of  his  office,  is 
guilty  of  corrupt  conduct  in  his  office."     I  have  already  said  all  that  I  wish  to 
say  upon  that  subject     I  think  that  definition  cannot  be  sustained  by  any  just 
rule  of  interpretation  that  has  been  settled  by  usage  in  courts  or  out  of  courts^ 
I  now  propose  to  give  what  I  understand  to  be  a  correct  definition  of  corrupt 
conduct  in  office ;  and  that  there  may  be  no  mistake  about  it,  I  present  it  to 
the  consideration  of  the  Court,  as  I  have  drawn  it  upon  paper.     We  under- 
stand perfectly,  that  the  words,  corrupt^  jttst,  vpright^  improper ,  &c.,  are  quali« 
fying  words  and  when  applied  to  conduct,  they  qualify  the  particular  kind  of 
conduct.     Therefore  we  say  corrupt  conduct,  just  conduct,  or  upright  conduct, 
for  the  purpose  of  conveying  our  ideas  of  a   particular  action.     I  say,  then, 
that  upright  conduct  in  office  is  the  opposite  of  corrupt  conduct;  just  or  up- 
right conduct  is  the  acting  in  strict  conformity  with  the  rules  or  laws  in  force 
for  the  guidance  of  the  particular  officer,  to  the  extent  of  his  ability  and  under- 
standing, in  his  mind  then  present,  with  no  ulterior  object  in  view  other  than  a 
faithful  discharge  of  his  official  duties." 

The  latter — corrupt  conduct  in  office — "  is  the  acting  in  opposition  or  con- 
trary  to  the  rules  or  laws  concerning  which  the  official  incumbent  is  to  act,  and 
against  his  better  knowledge,  in  his  mind  then  being,  or  of  which  he  was  then 
conscious,  with  the  inhnt,  and  for  the  purpose,  of  accomplishing  some  particular 
ulterior  object,  or  objects,  other  than  the  faithful  discharge  of  his  duty  as  such 
officer,  to  the  injury  or  oppression  of  some  other  person  or  persons,  body  or 
bodies.  In  other  words,  it  is  the  doing  of  an  act,  which  the  officer  at  that  time 
knows  to  he  wrong,  with  the  intent  thereby  to  secure  some  personal  profit  or 
advantage,  or  to  injure,  oppress,  or  wrong  some  other  petson." 

My  opinion  is,  Mr.  President,  that  no  one  ever  supposed  any  article  reported 
contains  in  strict  language  a  charge  of  corrupt  conduct,  until  it  entered  the  ima- 
gination of  the  Counsel  for  the  Managers,  and  I  very  much  doubt  whether  he 
has  satisfied  any  one  but  himself  that  that  position  is  correct  If  then  we  have 
arrived  at  a  correct  interpretation  of  "  corrupt  conduct  in  office^^  which  is  equi- 
valent to  misdemeanor  in  office  or  crime  in  office,  then  we  have  laid  a  founda* 
tion  whereupon  we  may  rear  a  superstructure  that  may  be  seen  and  known  by 
all.  I  say  that  the  frarners  of  that  insttument  did  intend  something  of  a  definite- 
character  by  th^  language  ^  corrupt  conduct  in  office,''  or  they  meant  nothing  at 
all.  It  is  not  to  be  presumed  that  they  meant  nothing  by  the  language  used; 
but  that  they  did  mean  something;  and  we  trost  that  we  have  given  a  definitaon 
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vliicb  is  in  aocordanee  with  the  views  of  the  peo]Je  at  the  time  thej  adopted 
that  instrument.  We  contend  then,  Mr.  President,  that  it  was  ahsolutely  ne- 
cessary in  preferring  these  articles  of  impeachment,  to  show  upon  the  face  of 
the  articles  that  the  act  or  acts  which  it  is  alleged  have  been  done,  performed 
or  committed  by  the  Respondent,  amount  to  corrupt  conduct,  or  that  he  is  guilty 
of  a  misdemeanor  in  office,  which  would  be  corrupt  conduct  in  office.  Thi^ 
must  show  that  the  party  is  guilty  of  some  crime  for  which  he  may  be  im* 
peached  with  in  the  purview  of  the  provision  of  the  Constitution.  We  further 
say  that  it  b  necessary  for  the  prosecution  to  establish  the  inie/nX  to  do  wrong, 
because  if  a  man  acting  in  the  capacity  of  Judge  of  a  Court  should  decide  a 
pojnt  of  law  wrong,  yet  notwithstanding  it  should  be  conceded  by  everybody 
to  be  wrong,  if  he  decided  it  wrong  with  the  view  of  having  the  question  of  law 
settled  on  the  subject  from  proper  motives,  instead  of  improper  motives,  thea 
we  say  he  is  not  amenable  to  this  Court,  nor  to  any  Court,  nor  to  any  tribunal 
whatever.  Then  it  bec^  mes  necessary  to  establish  the  wrcngfid  intent  The 
Counsel  will  contend,  as  he  has  already  contended  in  his  former  argument,  that 
it  is  not  necessary  to  show  the  wrongful  intent  as  an  independent  fact,  but  that 
the  wrongful  intent  is  to  be  presumed  from  the  fact  of  his  doing  the  act,  and 
that  that  is  in  accordance  with  law.  That  is  another  doctrine  which  is  a  heresy 
in  my  opinion.  It  is  a  legal  heresy  that  cannot  be  maintained  even  by  the 
learned  counsel  who  is  its  author. — I  care  not  how  great  may  be  the  powers  of 
any  man,  I  cha  lenge  him  to  maintain  that  as  a  correct  proposition  of  law. 

Another  position  which  we  shall  assume  is  this: — that  when  the  impeach- 
ing body  use  language  in  the  articles  of  impeachment,  by  that  language  they  are 
bound.  They  are  not  at  liberty  to  discard  that  language  and  say  that  it  means 
something  else  than  what  is  obviously  the  meaning  of  the  particular  language 
used.  These  then  are  the  general  principles  for  which  we  all  contend,  and  as 
we  pass  from  article  to  article  we  shall  endeavor  to  apply  those  rules  of  law 
which  we  consider  well  established  as  governing  matters  of  this  kind,  and  when 
we  have  so  done,  we  shall  submit  this  case  to  the  consideration  of  the  Court. 

I  shall  now  proeeed  to  an  examination  of  the  various  articles  and  specificationa 
checked^  and  give  ray  views  upon  them  in  as  brief  a  manner  as  I  possibly  can. 
At  the  same  time,  I  wish  to  speak  a  sufficient  length  of  4ime  to  be  properlj 
understood  by  the  Court.  I  bad  not  supposed  that  the  Hon.  Managers  would 
contend  that  they  had  introduced  proof  here  that  had  even  a  tendency  to  show 
that  all  these  charges,  or  any  of  them  that  ha/e  been  marked,  had  been  sustain- 
ed. The  object  of  enquiring  and  receiving  the  information  from  the  Hon.  Man- 
agers was  to  save  time.  We  did  not  wish  to  spend  time  in  discusaing  the 
maUer  of  a  specification  unless  they  were  determined  to  insist  in  the  cloeing  of 
this  case,  that  that  particular  specification  had  been  sustained  by  proof.  This 
being  the  case,  it  will  take  some  more  time  than  I  had  anticipated  in  diacussiog 
the  mat ter^  because  there  are  many  matters,  as  I  said  before,  that  I  did  not  sup- 
pose it  possible  for  any  human  being  to  entertain  sueh  an  opinion  as  is  held  by 
the  Managers  and  their  counsel. 

I  shall  now  proceed  to  the  discussion  of  the  first  article  of  impeachment  (Mr« 
Ekowlton  read  the  Article.) 

Now,  Mr.  President,  a  person  reading  this  article  over  casually,,  would  sup* 
pose  there  was  something  heinous  charged,  something  tremendous;  but  let  as 
disaeot  it^  and  see  what  it  amounts  to.    It  is  said  in  Uie  first  phice  that  Jadge 
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Hobbell  pernHtted  the  said  Wm.  Sand^^n,  who  was  one  of  the  defendants^  and 
wae  interested  and  desirous ^that  the  said  plaintiff  should  sncceed  in  maintain- 
ing hift  case,  to  oousult  and  advise  with  him.  That  is,  allowed  a  conversation  with 
bim.  The  Judge  permitted  him  to  talk  with  him.  Well,  it  does  not  state  that 
he  permitted  him  to  talk  with  him  in  relation  to  the  merits  of  that  case,  or  ad- 
vise with  him  in  relation  to  it.  It  does  not  state  that  he  promised  to  decide  that 
ease  one  way  or  the  other,  or,  in  fact,  that  he  gave  him  an  opinion  one  waj 
or  the  other  in  relation  to  this  proceeding;  but  he  allowed  him  to  talk  to  him. 
Well,  I  want  to  know,  if  it  is  the  duty  of  a  Jud^,  when  a  suitor  in  his  Court 
speaks  to  him  about  his  case,  to  kick  that  individual  from  his  presence  ?  I  wish 
to  understand  if  that  is  the  opinion  oi  the  learned  counsel  for  the  Managers.  Is 
l4ial  the  duty  of  the  Judge — that  when  a  man  comes  and  talks  with  him,  he  is 
under  obligations  to  commit  an  assault  and  battery  upon  the  inquirer.  Is  that 
the  law  binding  upon  a  judge?  On  the  contrary,  is  it  not  the  duty  of  the  judge, 
when  k€  is  enquired  of  by  a  suitor,  to  inform  him  in  relation  to  the  proper 
coarse  to  be  pursued  in  his  Courts,  so  that  time  and  trouble  may  be  saved ;  and 
4BRy  that  the  cause  may  be  disposed  of  in  accordance  with  the  rule  of  law,  and  the 
ptvctice  of  the  Court 

If  the  judge  had  agreed  to  decide  the  caune  in  a  paKicular  way,  and  he  had 
fulfilled  that  promise,  without  attending  to  the  facts  presented  upon  the  hearing, 
ti  might  be  urged  that  he  had  done  wrong.  Now,  I  believe  it  to  be  the  duty 
•pf  the  Judge  to  direct  parties  in  relation  to  the  mode  of  conducting  proceedings 
■aeoordi ng  to  the  practice  of  the  Courts  wliether  the  cause  is  pending  or  to  be 
pending.  I  do  not  belie\'e  that  to  be  improper  conduct;  on  the  contrary,  I  be- 
lieve it  to  be  very  proper.  It  is  next  to  impossible  for  a  judge  to  get  along 
wifhout  it,  and  if  that  is  corrupt  conduct,  there  is  no  judge  in  this  8tale  that  you 
cannot  impeach — I  say  no  judge.  Where  the  gentleman  gets  the  law  to  sustain 
this  particular  allegation,  I  know  not.  I  had  supposed  that  the  provision  of  the 
statute,  which  has  been  read,  meant  that  the  jud^  should  not  advise  a  suitor 
upon  the  merits  of  the  case,  and  that  it  did  not  mean  that  he  must  keep  others 
from  talking  to  him.  That  may  be  the  construction  of  that  statute,  but  it  is  a 
very  singular  one.  Declaring  that  I  shall  not  talk  to  you,  is  the  satne  as  declar- 
ing that  you  shall  not  talk  to  me.  The  judge  is  inhibited  from  advising  suitors^ 
their  attorneys  or  friends,  that  they  must  do  certain  things,  for  the  purpose  of 
sustaining  or  defeating  an  action,  in  other  words,  he  is  not  to  act  as  counsel  in 
the  case,  tdling  them  they  must  do  this  way  or  not  do  that  way,  in  order  to 
maintain  or  defeat  an  action. 

Well,  the  next  thing  that  is  alleired,  in  point  of  fact,  is  that  he  **  revealed 
to  the  said  William  Sanderson,  that  he,  the  said  Levi  Hubbell,  would  decide 
the  said  issue  of  fkct  in  favor  of  the  said  plaintiff."  That  is  the  next  aliegUion ; 
nod  that,  thereupon,  afterwards  he  did  inform — in  other  words,  it  is  insinuating 
that  he  promised  to  decide  in  a  particular  way,  and  that  he  kept  his  promise, 
soil  did  it  Well,  what  is  the  proof  upon  that  subject  ?  Every  member  of  this 
Court  will  doubdess  recollect  what  the  proof  upon  that  subject  is.  It  is  simply 
thl^  tliftt  after  Sanderson  returned  from  New  York,  be  inquired  of  Judge  Hub- 
bell  whether  he  had  made  up  his  mind  upon  that  case;  Judge  Hubbell  told 
him  bo  had.  He  then  requested  the  Judge  to  inform  him  what  the  decision 
nvflB^not  what  the  decision  watdd  be — but  what  it  was.  Judge  Hubbell  h:ui 
so  objection  to  tell  him  what  it  was,  and  told  Sanderson  that  if  he  would  go 
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down  to  Court  on  a  certain  day  lie  would  hear  him  prononnee  it  ftom  tba 
bench ;  but  Sandenon  was  desirous  of  knowing  then,  and  the  Judge  hatrinff 
previously  told  Mr.  Arnold  what  the  decision  was,  he  had  no  hesitancy  in  teUf 
ug  Mr.  Sanderson.  Is  that  corrupt  conduct!  Is  that  a  criminal  offeucef  The 
respondent  had  examined  the  evidence  and  formed  an  opinion  while  Mr.  San- 
derson was  gone  to  New  York.  Well,  then,  we  have  disposed  of  this  matter 
BO  fieir  as  the  allegation  is  concerned.  The  allegation  in  itself  does  not,  how- 
ever, in  reality  amount  to  anything  in  any  way,  shape,  or  manner. 

Then,  the  charge  contiuues — "^  that  the  Judge  did  solicit  and  borrow  from 
the  said  William  Sanderson  the  sum  of  $200,''  &c.  Well,  now  if  he  did 
borrow  $200  of  Mr.  Sanderson,  what  of  that!  Is  it  criminal  conduct  to  bor- 
row money !  If  so,  you  rowM;  make  Judges  rich  to  bedn  with.  You  must  make 
an  appropriation  to  every  Judge,  so  that  he  may  be  independent,  so  that  at  no 
time  will  he  need  money.  If  it  has  got  to  be  corrupt  conduct  because  a  Judge 
needs  money  and  borrows  it,  his  condition  is  deplorable.  Now,  if  he  borrowed 
this  money  he  did  not  receive  it  as  a  bribe.  It  is  not  possible  in  the  same  be- 
lated transaction  to  borrow  and  receive  the  same  thing  as  a  bribe.  Sandenon 
then,  loaned  Judge  Hubbell  $200,  and  Judge  Hubbell  borrowed  that  money  ao- 
eording  to  the  allegation.  Now,  who  ever  supposed  that  an  oflSoer  who  had 
borrowed  money  received  it  as  a  bribe,  or  because  he  borrowed  it,  he  was  guilty 
of  receiving  it  as  a  bribe.  The  prosecution  are  not  at  liberty  to  deny  that  thai 
money  was  absolutely  borrowed  by  the  Judge,  and  loaned  by  Sanderson,  because 
the  fsct  is  so  alleged,  and  being  so  it  cannot  be  gainsayed.  In  relation  lo  the 
proof  upon  this  subject  I  shall  speak  presently.  It  is  furtbe*  said  by  counseL 
that  the  Judge  having  borrowed  tbis  money  without  having  given  any  voucher 
for  it,  and  Sanderson  intending  that  the  Judge  should  receive  it  as  a  gifl  for 
the  decision  he  should  make  in  that  case,  that  it  is  therefore  a  bribe.  But  sup- 
pose Sanderson  did  intend  it  as  a  bribe,  a  .d  intended  to  corrupt  and  buy  up 
Judge  Hubbell.  I  say,  suppose  he  did — I  ask,  whether  because  another  indivi- 
dual had  criminal  intentions,  you  can  convict  an  innocent  party.  Is  one  man 
guilty  because  crime  exists  in  the  heart  of  another  man.  The  doctrine  is  mon- 
strous. There  is  no  corrupt  motive  shown  in  this  transaction,  unless  it  may  be 
in  the  heart  and  conduct  of  Sanderson;  none  whatever  is  shown  in  that  of 
Judge  Hubbell. 

Nothing  is  more  common  than  to  borrow  money  without  making  any  agree* 
ment  in  relation  to  paying  back,  or  refunding  the  money,  or  giving  a  voucher 
therefor.  What  is  more  common  than  for  one  merchant  to  step  to  an  adjoining 
door  and  borrow  money  of  his  brother  merchant,  a  hundred  dollars — a  thousand 
dollars  even — and  nothing  said  in  relation  to  repayment,  the  party  loaning  sap- 
posing  it  will  be  returned  soon !  I  say,  then,  as  this  is  an  every  day's  ocenr- 
rence  in  accordance  with  the  actions  of  mankind  generally,  from  thai  act  merelj 
we  cannot  infer  any  wrongful  intent  existing  in  the  heart  of  Judge  HubbeO. 
But  T»hat  is  the  testimony  unon  that  point !  Why,  the  testimony  of  Sanderaon 
IS  that  Judge  Hubbell  told  him  he  wanted  to  borrow  $200  for  a  few  days,  men- 
tioning at  the  same  time  special  reasons  for  it  Sanderson  told  him  he  eonid 
let  him  have  it  just  as  well  as  not;  and  Judge  Hubbell  said  if  he  could  it  would 
eooommodate  him  very  much,  and  be  would  pay  it  in  a  very  few  days.  Is 
there  anything  that  savors  of  criminality  here!  He  had  been  a  long  time 
holding  Coait-*-the  term  had  been  a  long  one.    It  was  something  like  twen^ 
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dajmfker  the  mMat  of  the  traverse  of  the  efBdani  in  this  eaae  wm  nbmitied 
to  him  for  his  consideratioii,  before  he  conkl  gel  time  to  ezamiDe  the  en- 
dence,  and  decide  it  He  was  engaged  ooDtiuQalij  trying  important  cases; 
commencing  court  at  8  o'clock  in  the  morning ;  holding  all  day,  with  only  short 
intermissions  at  noon ;  and  the  last  day  that  this  case  was  before  him,  sitting 
from  morning  till  night  without  intermiision,  without  sdjournment  even  for 
dinner.  He  had  been  holding  court  a  so  in  other  counties.  I  say,  then,  it  is 
apparent  what  motive  actuated  faim  in  borrowing  this  money.  A  son  of  bis  had 
been  off  somewhere  to  school,  and  his  bills  had  become  due.  Judge  Hubbell 
oould  not  run  around  at  that  busy  sesson  and  get  the  money;  yet  he  wished  to 
pay  that  bill  promptly,  as  any  man  of  honor  would.  The  necessity  was  then 
pressing,  when  by  chance  he  met  Sanderson,  end  a^ked  him  for  the  money. 
Was  there  anything  wrong  in  that  f  If  so,  I  cannot  discover  it  The  counsel 
opposed,  will  contend  that  he  pretended  that  he  wished  to  borrow  it  Tkat  tr 
not  it.  It  is  not  so  charged ;  they  have  not  so  proved  it  Is  that  the  language 
of  the  witness  t  Is  the  gentleman  going  to  say  that  the  witness  swore  falsely 
here?  He  is  their  own  witness;  and  he  is  the  only  witness  knowing  to^  and 
showing  the  passing  of  the  money  from  his  hand  to  Judge  HubbelL  Thej 
must  admit  that  that  witn^^ss  told  the  truth  in  relation  to  that  matter,  or  else 
they  must  say  there  is  no  proof  upon  the  subject 

It  is,  then,  alleged  that  this  loan  remained  unpaid  for  a  long  time.     Well, 
that  is  probable  corrupt  conduct  also.   Lapse  of  time  in  making  payment  then, 
has  the  efifect  to  make  the  borrowing  of  a  sum  of  money  corrupt  condact  That 
la  a  new-fangled  notion  that  I  apprehend  is  not  very  well  established  ss  a  prin- 
ciple of  law.     Almost  any  of  us  who  hold  oflSce  might  be  impeached  if  that  be 
the  case.    They  say  it  was  **  intended  and  regarded  by  the  said  Wm.  Sander- 
son  as  a  gift  for  a  long  timer    It  is  not  charged  that  Judge  Hubbell  intended 
and  regarded  it  ss  a  gift.    The  object  is  to  convict  Judfl^e  Hubbell,  not  because 
Judge  Hubbell  had  any  wrongful  intent;  but  because  Sanderson  had.   That  is 
the  attempt     Tou  ean  perceive  the  ingenuity  that  has  been  displayed  m  the 
drafting  that  article.   They  are  perfectly  conscious,  I  say,  that  the  Judge  had  no 
unlawful  or  corrupt  intent  in  obtaining  this  money,  and  therefore  the  attempt  to 
make  out  crime  by  insinuation.    We  have  sufficient  evidence  that  the  learned 
counsel  for  the  managers  who  drafted  these  articles,  was  conscious  that  the  con«^ 
duct  of  the  Judge  was  in  no  wise  reprehensible.     He  it  was,  before  the  com- 
mittee, who  examined  the  witness.     He  knew  its  foroof  and  notwithstanding* 
he  here  states  that  he  had  been  called  upon  suddenly,  and  that  he  was  some- 
what unprepared,  yet  I  ask  if  the  manner  of  examining  the  witnesses  upon  the 
stand,  diving  into  all  the  minutiss  of  every  transaction  does  not  show  that  be  had 
exerted  himself  in  no  common  degree  in  hunting  up,  and  thoroughly  probing 
every  thing,  and  that  he  roust  have  spent  much  time  in  conversing  with  all  the 
rarious  witnesses  from  whom  he  had  expected  to  elidt  a  fact.  I  say  it  has  taxed 
the  ingenuity  of  the  learned  counsel  opposed,  to  frame  this  article  in  order  that 
he  might  spread  before  the  wot  Id  what  would  look  like  something  wrong,  and 
yet  put  it  in  language  that  really  charges  nothing  but  what  is  right    I  fiay  the 
ingenuity  displayed  in  the  drafting  that  article  was  never  before  surpassed,  if 
equalled — all  the  while  talking  about  Mr.  Sanderson's  bad  conduct  or  bad  in- 
tent, without  even  once  averricg  that  Judge  Hubbell  intended  to  receive  it  as  a 
bribe  or  that  he  intended  to  decide  that  case  one  way  or  the  other,  from  any  im- 
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{>voper  o^oiivd.  I  aaV  for  nbat  he  is  to  be  impeached  in  this  article,  unless  it 
is  a  crime  to  ask  a  man  to  loan  iiim  money,  and  then  leave  it  unpaid  for  a 
oonsldefable  time.  If  that  is  an  impeachable  offence,  then  true  it  is  that  the  re- 
spondent must  be  oonvicted.  If  the  Court  establish  that  as  a  correct  principle 
of  law,  you  will  see  what  few  Judges  we  have  in  this  State,  tendering  their  re- 
signations, for  they  are  all  in  manii'est  danger  of  impeachment.  There  is  not  a 
thing  alleged  in  relation  to  that  money  transaction  that  you  cannot  allege  against 
dny  Judge  in  this  State,  unless  we  except  Judge  Whiten,  who  may  be  above 
the  poaition  and  necessity  of  borrowing  money,  but  I  believe  he  is  the  only 
JLadge  in  this  State  who  does  not  occasionally  want  to  borrow  money.  It  may 
be  a  crime  to  be  poor.  It  has  been  generally  conceded  that  it  was  excessively 
inconvenient,  but  now  forsooth,  it  is  impeachable. 

What  is  the  testimony  upon  this  subject  of  non-payment/  The  testimony 
of  Sanderson  is^  that  he  loaned  this  money  to  the  Judge.  He  says,  that  after 
the  cause  was  submitted  to  Judge  Hubbell,  or  perhaps  before  it  was  actually 
submitted,  he  had  to  go  to  New  York  on  business.  He  did  go,  and  did  not 
return  till  the  Monday  or  Tuesday  preceding  the  day  when  the  opinion  waa 
pronounced  by  Judge  Hubbell,  in  Court.  That  is  what  he  testifies.  Tben  it 
was  that  he  loaned  this  money.  He  testifies,  that  shortly  after  that,  Judge  Hub- 
bell startedto  New  York,  having  married  in  the  mean  time,  and  upon  his  return, 
which  he  thinks  was  sometime  in  the  latter  part  of  August,  he  met  the  Judge, 
passed  the  usual  salutations  of  the  morning,  shook  hands  and  all  that,  and  then 
Judge  Hubbell  says — **  Mr.  Sanderson,  I  am  in  funds  now,  and  can  pay  you 
that  moni-y.'*  Tben  it  was»  for  the  first  time,  that  Sanderson  divulged  liis  inteQ- 
tion  of  giving  him  the  money.  He  said  something  from  which  the  Judg^ 
dould,  and  did  infer  that  he  intended  it  as  a  gift;  but  the  Judge  promptly  re- 
plied, ^  if  you  intend  that  as  a  gifU  I  cannot  receive  iu'^  That  was  long  be- 
fore any  hue  and  cry  was  raised,  that  Judge  Hubbell  had  been  bribed,  or  im- 
properly induced,  to  decide  a  case  involving  $21,000.  It  was  long  before  it 
was  spread  broad  east  through  Milwaukee  and  other  paits  of  the  country,  that 
Judge  Hubbell  was  to  be  impeached.  I  ask  whether  Judge  Hubbell  did  sup- 
pose that  be  bad  borrowed  that  money  and  must  pay  iL  Can  any  one  from 
the  testimony,  doubt  that  he  did  so  think/ 

The  moment  Sanderson  divulges  his  improper  motives — the  moment  he  in- 
timatea  his  intention  to  make  Uie  loan  a  gift — the  Judge  says,  ^  I  cannot  receive 
it  as  a  gift^  nmcb  less  as  a  bribe.  What  more  would  you  have  of  a  man  than 
this.  Some  further  conversation,  it  appears,  transpired  between  them,  and  aa 
Sanderson  says,  he  told  the  Judge  he  did  not  want  the  money,  he  would  con- 
sider it  so  mui'h  money  in  the  hands  of  Judge  Hubbell,  and  when  he  needed 
it,  he  should  know  where  to  call  for  it.  It  laid  in  that  way  for  some  time,  and 
Judge  Hubbell  again  sent  for  him,  and  said  he  wanted  to  pay  him  that  money. 
Sanderson  says  he  got  a  note  from  the  Judge,  through  the  Post  Office,  or  m 
some  way,  whereupon  he  went  to  the  Judge^s  rooms,  and  the  Judge  told  him 
be  wished  to  pay  him  that  money.  After  talking  with  him  a  while,  Sanderson 
i^in  says,  ho  did  not  think  he  ought  to  take  that  money.  He  iutimated  that 
the  Judge  had  just  been  married,  and  had  spent  a  good  deal  of  money  in  his 
election,  and  all  that  kind  of  rigmarole.  But  Judge  Hubbell  would  not  listen 
to  an/  of  it,  and  went  outto  get  the  money ;  but  the  man  was  gone,  from  whom 
he  expected  to  get  the  money.   The  Judge  then  says,  *'  let  me  give  you  a  note,*^ 
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wbich  he  did.  It  had  then  been  niraored  that  the  Judge  was  to  be  impeached. 
Sandereon  had  heard  of  it;  but  8ajs»  he  nevor  had  any  conversation  wirh  Judge 
Hubbell,  in  relation  to  the  charges,  until  after  he  had  left  the  monej  in  the  chair. 
We  may  reasonably  anticipate  that  the  Judge  had  also  heard  this  rumor.  The 
Judge  wanted  to  discharge  the  debt,  however,  and  so  sent  for  Sanderson ;  he 
went  where  the  Judge  was,  and  then  wanted  (hat  the  Judge  should  keep  the 
money.  The  Judge,  however,  insisted  upon  paying  it,  and  handed  him  a  pack- 
age of  bills  marked  $200,  and  looking  as  if  they  bad  just  come  from  the  bank. 
"What  did  Sanderson  do,  after  he  received  the  money?  Why,  he  stepped 
behind  Judge  Hubbell,  and  as  he  turned  and  went  out  he  left  the  money  in  the 
chair,  in  which  he  had  been  sitting.  Well,  now,  what  more  could  Judge  Hub- 
bell  do?  The  more  he  tried  to  pay  him  that  money,  the  worse  he  seemed  to 
make  it  The  Judge  could  do  nothing  more,  for  if  he  made  any  further  at- 
tempts to  pay,  Sanderson  was  likely  to  make  matters  worse;  no  man  could 
know  or  anticipate  what  he  wonld  do ;  and  there  was  no  way  left  to  manage  the 
affair,  except  to  let  it  rest,  and  keep  perfectly  still.  When  Sanderson  comes  upon 
the  stand,  he  is  under  obligations  to  testify  most  unequivocally,  that  the  Judge 
iolicited  that  money  as  a  loan,  and  received  it  as  a  loan,  and  not  as  a  gift.  The 
members  of  the  Court  will,  most  unquestionably,  remember  that.  He  testifies 
further  in  answer  to  an  interrogatory  put  by  Judge  Dunn,  that  the  Judge  told 
him  what  his  decision  was  in  that  case,  after  it  had  been  submitted  for  adjudi- 
cation, but  be/ore  it  was  announced  in  Court  He  testifies  that  he  left  that 
money  in  the  chair  of  his  own  will  and  pleasure,  of  his  own  volition,  and  not 
with  the  knowledge,  consent  or  assent  of  Jud&^e  Elubbell,  so  far  as  he  knows 
it  He  says  so  far  as  he  knows,  Judge  Hubbetl  did  not  know  that  he  lefl  that 
money  there.  Judge  Hubbell  was  writing  at  his  desk;  and  as  he  stepped  out, 
behind  the  Judge,  he  left  it  in  the  chair.  Well,  Judge  Hubbell  found  it  there, 
unquestionably ;  but  what  could  he  do  with  it  ?  He  could  do  nothing  more  with 
it  He  had  run  around  after  Sanderson  sufficiently  to  pay  it  The  great  ques- 
tion is,  whether  Judge  Hubbell  was  bribed  in  that  ca%  ?  The  counsel  wbo 
opened  this  case  on  the  part  of  the  prosecution,  said  that  this  was  a  charge  of 
bribery;  I  must  confess,  if  he  had  not  so  informed  us,  I  never  should  have  even 
suspected  it 

Now,  what  is  bribery  ?  It  is  receivincf  or  paying  for  an  act  don'*,  or  to  be 
done;  an  undue  compensation  to  an  officer  for  the  doing,  or  having  done  the 
act,  pursuant  to  understanding,  arrangement,  or  agreement  That  i«,  a  compen- 
sation to  which  the  officer  is  iiot  entitled  for  the  doing  of  the  act  Did  Judge 
Hubbell  receive  as  a  bribe  the  enortnovs  sum  of  $200  of  William  Sanderson, 
and  in  consideration  of  that  $200  did  he  decide  the  case  in  favor  of  the  plain- 
tiffs— in  that  suit  involving:  some  $21,000  ?  Is  there  any  memKr  of  this  Court 
who  believes  that  Judge  Hubbell  decided  that  case  in  consideration  of  the  sum 
of  $200,  or  for  any  consideration  passing  from  Mr.  Sanderson,  or  from  any  other 
person,  to  Judge  Hubbell ;  or  that  he  decided  that  case  upon  any  other  than 
the  principles  or  law  as  he  understood  them,  and  u  on  the  evidence  submitted 
to  his  consideration.  I  say  that  this  latter  conclusion  is  irresistible.  And  to  sup- 
pose that  Judge  Hubbell  would  sell  himself  so  cheap — that  he  had  no  higher 
price  than  $200,  when  he  could  ju^t  as  well  have  had  $1000  or  $2000,  is  su- 
premely ridiculous,  contemptibly  ridiculous.  The  witnesses  have  detailed  to  you 
some  of  the  points  of  law  that  were  contended  for  upon  the  part  of  the  -' 
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tiff  and  on  behalf  of  the  defence,  Bomethiog  Id  relation  t6  the  posiUona  aaaamed 
in  that  caae^  and  also  somewhat  as  to  the  facU  that  were  proven  upon  that  trial. 
Fraud  was  the  great  charge  alleged  against  the  defendants,  the  CoIn8tock^  in 
that  case;  and  Judge  Hubbell,  upon  the  evidence  that  was  submitted  to  bia 
consideration,  was  under  obligations  to  hold  that  thej  were  guilty  of  the  fraud 
charged.  There  is  no  pretence  that  that  decision  was  not  a  correct  decision,  and 
in  strict  accordance  with  law.  We  do  not  hear  that  the  defendants  or  claimant 
comphin  of  that  adjudication.  There  is  no  pretence  that  that  ruling  was  not 
correct,  yet  notwithstanding  the  respondent  has  decided  the  ease  correctly — and 
all  parties  believe  that  he  decided  it  correctl? — it  is,  nevertheless,  a  misdemeanor, 
or  crime  of  some  sort  It  is  very  seldom  tnat  men  have  had  to  be  bribed  to  do 
things  properly.  It  may  be,  however,  that  some  Judges  have  been  hired  to  do 
things  properly,  and  in  accordance  with  law.  Well,  I  say,  when  we  consider 
the  evidence,  when  we  consider  what  the  appearance  of  the  witness  was  be- 
fore the  Court,  when  we  consider  that  that  was  not  an  erroneous  decision,  when 
we  consider  that  Mr.  Arnold  had  gone  to  Judge  Hubbell  the  Sunday  evening 
before,  stating  that  he  should  see  one  of  his  clients  in  New  York,  and  he 
wished  to  be  able  to  tell  him  the  result  of  that  trial,  and  requested  that  the 
Judge  would  inform  him  what  his  decision  would  be  if  his  mind  was  made  up  on 
the  caae — ^and  that  the  Judge  did  communicate  to  Mr.  Arnold  that  he  had 
made  up  his  mind,  and  that  he  should  sustain  the  attachment  When  we  eon- 
aider  all  these  things,  and  also  consider  that  Mr.  Arnold  obtained  this  know- 
ledge from  the  Judge  before  Sanderson  was  told  any  thing  about  it;  under  all 
these  circumstances,  I  must  confess  that  my  mind  is  too  obtuse  to  discover 
any  thing  in  the  conduct  of  the  respondent  that  is  in  any  way  tinged  with  crinx- 
inality. 

Did  Judge  Hubbell  inform  Mr.  Arnold  of  his  decision.  Mr.  Arnold  says 
when  he  went  into  his  room  the  Judge  had  the  Sanderson  papers  before  him — 
to  avoid  circumlocution  and  for  the  sake  of  brevity,  I  call  this  the  Sanderson 
case.  He  stated  to  the  Judge  that  he  was  going  to  New  York  and  should  see 
his  Clients,  Perry  <k.Co.,  and  they  would  be  anxious  to  know  what  the  ruling 
in  that  case  had  been.  Judge  Hubbell  said  *'  I  have  been  at  work  upon  this 
business  all  day,  and  I  have  made  up  my  mind.  I  find  the  testimony  much 
stronger  than  I  bad  expected.    I  have  concluded  to  sustain  the  affidavit** 

That  was  before  Sanderson  had  returned,  and  d*  course  before  the  Judge  an- 
nounced the  same  decision  to  him.  You  may  call  it  improper  to  inform  Mr. 
Arnold  the  result  of  his  examination  and  deliberations;  however  I  am  not  dis- 
posed to  so  consider  it — Judges  ytrj  frequently  do  as  the  respondent  did,  even 
without  solicitation.  You  may  read  Cowen's  Treatise  and  you  will  find  that 
Cowen  states  in  that  work  that  a  certain  Judge  had  informed  him  in  a  cause 
that  Mr.  Cowen  had  argued  before  him,  tbat  a  certain  ca.se,  or  cases,  decided  in 
Massachusetts,  spoke  the  law  to  his  (the  Judge's)  mind.  Who  ever  thought  there 
was  any  wrong  in  tbat?  Now  it  is  certainly  a  little  singular  that  such  decla- 
ration has  got  to  be  a  crime  or  corrupt  conduct  If  Judge  Hubbell  announced 
to  Mr.  Arnold  that  decision  as  he  testifies,  I  ask  whether  there  is  any  member 
of  this  Court  who  believes  that  Jonathan  £.  Arnold  did,  or  would  undertake  to 
corrupt  Judge  Hubbell  ?  He  asked  the  Judge  if  he  had  determined  what  bia 
opinion  or  decision  in  the  case  would  be,  and  what  it  was;  and  Judge  Hubbell 
tells  him.    He  does  not  consider  there  is  any  impropriety  in  it,  and  thereupon 


487 

lellt  him.  Is  there  aa j  thing  improper  in  it  t  GertaiDl j  not  He  saya  that  wai 
on  Sunday,  before  6  o'clock,  he  thinks  it  was  before  5,  because  he  rode  out  after 
tiiat  86me  few  miles  in  the  country  to  his  father's;  and  that  is  the  reason  he 
thinks  it  was  before  ff  oVlock.  Sanderson  testifies  that  it  was  on  the  Monday 
Off  Tuesday  preceding  the  day  that  Judge  Hubbell  pronounced  his  opinion  in 
open  Court,  and  he  was  present  a  portion  of  the  time  while  the  Judge  was  deli- 
▼oring  his  opinion.  Have  we  any  reason  to  suppose  that  Judge  Hubbell  was 
iojQueBced  then,  in  relation  to  this  case! 

Sanderson  had  called  to  see  him  about  it  in  Madison,  and  had  some  conver- 
aation  with  him  about  the  case.  He  testifies  himself,  that  he  undertook  to  get 
acme  opinion  from  the  Judge,  if  ke  possibly  coald,  while  here  in  Madison ;  but 
with  all  his  ingenuity — all  that  he  could  extract  from  the  Judge  was  that  if 
there  was  fraud  in  the  case  he  would  probably  be  able  to  discover  it;  that  he 
•would  decide  that  case  according  to  the  principles  of  law  and  justice;  and  that 
tlie  character  of  parties  would  have  no  influence  with  him  in  making  the  deci- 
sion. Is  that  the  language  of  a  corrupt  Judge — that  he  would  decide  a  case 
according  to  law  and  justice,  and  if  there  was  fraud  in  it  he  would  be  able  to 
discover  it  from  the  testimony — ^and  that  he  will  not  be  influenced  by  the  high 
moral  position  of  either  party  f  If  that  is  the  language  of  a  corrupt  Judges 
giye  me  those  who  are  corrupt,  and  the  proeecution  may  have  the  virtuous. 

They  put  the  witness,  Sanderson,  through  a  severe  examination — a  cross  ex- 
suDination,  as  my  colleague  calls  it.  The  appearance  of  the  witness  upon  the 
stand,  was  anything  but  what  we  desired ;  he  being  all  the  while  conscious,  that 
Ae  had  done  wrong,  his  conduct  was,  of  consequence,  disengenuous  in  the  ex- 
ireme.  He  was  unquestionably  filled  with. the  idea  that  he  had  been  attempting 
something  wrong.  Throughout  that  long  examination  they  extracted  from  the 
witness  only  that  one  fact,  thae  is  so  far  as  the  conversation  with  Judge  Hubbell 
in  Madison,  was  concerned.  They  asked  him  if  he  had  not  expressed  greater 
cosfidenee  of  success  in  that  suit,  after  he  bad  returned  from  Madison,  than  be- 
fore. He  said  that  perhaps  he  had,  but  gave  as  a  reason  for  it,  that  he  had 
received  letters  giving  evidence  of  the  transfer  of  other  property  of  the  Com- 
atocks  in  other  counties  in  the  State,  upon  which  he  could  place  some  reliance^ 
to  establish  the  fact  of  fraud,  that  had  been  charged  in  the  aflSdavit  I  say 
then,  that  it  is  impossible  for  any  roan,  who  will  consider  the  testimony  on  this 
article,  and  consider  it  with  deliberation,  and  without  prejudice,  tocome  to  the 
oonclnsion  that  this  charge  has  been  sustained,  even  admitting,  if  you  please,  for 
the  purposes  of  the  case,  that  it  is  a  charge  of  bribery  or  corrupt  conduct  in 
office,  or  that  it  is  a  crime  or  misdemeanor  in  office.  It  is  immaterial  what  you 
call  it.  But  I  say  the  testimony  absolutely  negatives  the  idea  that  he  is  guilty 
of  any  wrongful  act 

It  is  said  that  this  money  remains  a  gift,  in  the  hands  of  Judge  Hubbell. 
Well,  if  that  be  so,  let  it  ^  a  gi/L  It  has  not  been  shown  that  this  money  had 
any  connection  with  Judge  Hubbells  decision  of  the  case. 

The  difficulty  in  this  case,  is,  first,  that  they  do  not  charge  bribery  in  the  ar- 
ticle, and  in  the  next  place,  the  proof  does  not  show  any  wrongful  act  by,  or 
bad  intent  in,  the  Juds^e.  And  of  course  the  prosecution  are  not  entitled  to 
indulge  in  a  presumption  of  guilt  in  the  absence  of  proof.  It  is  alleged  that 
tbia  money  was  ^  colluaively"  paid  to  Sanderson,  when  it  was  paid.  I  never 
Wore  heard  that  a  man  could  pay  what  he  honestly  owed,  ^  callusively" 
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How  this  operation  can  be  performed,  vnll  be  demomtrated  by  the  oonmel  op-* 
posed.  I  can  but  think  that  every  member  of  the  Court,  must  be  perfectly 
satii^fied,  that  the  proof  shows  eonciusivcly  that  the  eonduet  of  Judge  iliibb«H 
in  this  whole  matter,  both  in  the  hearing  of  the  cause,  and  in  disposing  of  it 
upon  the  evidence,  was  entirely  proper;  and  that  he  was  not  influenced  to  make 
any  decision,  or  the  one  he  did  make  for  this,  or  any  sum  of  money,  or  by  reaaoD 
of  any  promises  of  any  kind^  and  that  he  had  no  desire  to  make  any  other  dis- 
position of  the  case,  than  such  as  was  consistent  with  the  faithful  discharge  of 
his  duty. 

I  now  pa.«8  on  to  the  next  specification,  that  the  Respondent  **  havhig  pui^ 
chased  from  one  Jonathan  Taylor,  a  certain  judgment,''  <fec  The  essence  of 
this  charge  is,  that  Judge  Hubbell  has  made  a  decision  in  a  case,  in  which  bo 
was  pecuniarily  interestSKJ,  and  th^ithat  decision  was  founded  upon  ajodgrnieiit 
which  had  been  rendered  in  favor  of  Jonathan  Taylor,  and  assigned  to  Levi 
Blossom,  for  the  use  and  benefit  of  the  respondent,  and  that  notwithstanding^ 
Levi  Blossom  held  this  judgment  for  the  benefit  of  the  respondent;  and  that 
notwithstanding  this,  he,  Blossom,  filed  a  bill,  called  a  creditor's  bill,  in  the 
Circuit  Court  of  Milwaukee  county,  and  got  an  injunction— which  by  the  w»y 
•wa<)  not  granted  by  Judge  Hubbell,  but  by  a  Commissioner — and  that  Judge 
Hubbell  did  afterwards  sit  in  that  cause,  and  dissol  e  that  injunction,  or  rather 
modified  it  though  it  is  charged  that  be  did  in  fact  dissolve  that  injunction. 

Now,  what  is  the  proof?  The  proof  is,  that  Jonathan  Taylor  did  geta  judg* 
ment  in  the  Circuit  Court  of  Rncine  cfounty,  rendered  by  Judge  Whiton  againat 
the  city  of  Milwaukee,  and  that  subsequently  this  judgment  was  aesigBed  by 
Taylor  to  Henry  P.  Hubbell.  Now,  it  is  not  alleged  in  this  specifici^ion,  that 
that  judgment  was  assigned  to  Henry  P.  Hubbell,  and  so  far  as  that  is  con* 
eerned,  all  that  matter  is  out  of  this  case.  It  doea  not  appear  from  the  evideneo^ 
that  Henry  P.  Hubbell  assigned  it  to  Blossom ;  consequently  they  cannot  ahow 
any  thing  as  to  an  assignment  to  H.  P.  Hubbell,  andrely  upon  that  as  testi* 
mony  in  the  case.  If  the  charge  were  proved  as  alleged,  then  the  respoiideot 
would  have  been  the  cestui  qve  trust,  and  Blossom  would  have  been  his  truateo* 
Taylor  does  testify,  however,  that  he  made  an  assignment  of  this  judgment  t» 
Henry  P.  Hubbell  upon  the  suggestion  of  Judge  Hubbell,  in  a  letter  written 
by  him  wbikt  here  at  Madison.  He  wrote  him  a  letter  from  this  place,  in 
whi^h  he  suggests  to  Taylor  that  he  ought  to,  or  had  better  assign  that  judg* 
ment,  for  his  own  safety,  to  Henry  P.  Hubbell,  or  to  some  other  person  wbom 
be  named.  It  will  be  recollected  that  Judge  Hubbell  had  previously  been  his 
counsel,  and  he  knew  his  condition  pecimiarily.  80  far  as  his  heaft  was  oon« 
eerned,  he  could  not  know  it;  neither  can  any  man  know  it  They  bad  been 
friends.  He  advised  him  for  his  own  safety,  not  for  the  benefit  of  Levi  Hub* 
bell,  that  he  should  assign  that  judgment  to  somebody  else;  and  he  says  that 
he  did  assign  it  upon  that  suggestion,  before  Judge  Hubbell  returned  from 
Madison.  Very  well ;  he  then  goes  on,  and  here  is  his  testimony  from  the  point. 
He  says  that  he  did,  after  mnking  that  assignment  to  Henry  P.  Hubbell,  make 
an  agreement  with  the  respondent,  by  which  the  respondent  obtained  that  jndg^^ 
ment  for  $800  or  $850,  that  being  the  sum  of  money  for  which  he  agreed  to 
sell  it.  Now,  he  says,  that  in-  mnking  that  agreement,  the  judgment  was  as* 
signed  to  Levi  Blossom.  He  says  farther,  that  this  assignment  was  made,  and 
that  he  neve,  made  but  one  assignment  to  Levi  Blossom,  and  that  was  done  on 
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Ijbe  firel  Tueedfiy  after  Judge  Hubbell  leiuroed  to  Milwaukee  from  tbis  place, 
irhich  would  have  been  the  20tb  of  the  month,  because  Judge  Hubbell  is  con- 
cede 1  to  have  beenhereon  the  14th.  It  must  have  been  the  20th  of  the 
jDOiith,  if  Taylor  is  correct  about  its  being  Tuesday.  Previous  to  that  time,  a 
jBi^oiiatioQ  had  been  going  on  between  Blossom  and  Henry  P.  Hubbell.  He 
luid  been  endeavoring  to  sell  this  judgment  to  him«  If  Judge  Hubbell  had 
boaght  It,  it  was  well  enough  to  have  it  stand  there — if  not,  H.  P.  Hubbell 
ownsd  it,  and  appears  to  have  been  desirous  of  dispodng  of  it  in  some  way. 
Then,  I  say,  Henry  P.  Ha'ibell  was  either  trying  to  sell  it  .as  his  own,  or  as  the 
agent  for  Judge  Hubbell.  He  was  negotiating  to  turn  it  into  money  in  son^e 
way.  That  H.  P.  Hubbell  had  bought  this  judgment  of  Judge  Hubbell,  before 
tbe  aasignment  to  Blossom,  and  after  the  Judge  had  bargained  for  it  with 
Taylor,  is  perfectly  consistent  with  all  tbe  testimony,  and  that  Henry  P.  Hub- 
ball  contracted  to,  and  did  sell  it  to  Blossom  as  bis  own,  and  while,  in  fact,  it 
was  his  own.  In  the  negotiation  between  them.  Blossom  said  he  would  con- 
fer with  Mr.  Taylor,  and  it*  he  found  it  all  right  he  would  make  a  bargain  with 
him.  He  did  see  Mr  Taylor — ascertained  that  it  was  all  right,  all  pro[)er;  and 
then,  he  sayp,  he  did  subsequently  make  an  agreement  with  Heury  P.  Hubbell 
to  buy  that  judgment.  Then,  if  Taylor  only  made  but  one  assignment  to  Levi 
Blossom,  and  to  this  he  testifies,  then  the  assignment  before  the  Court  is  the 
aasignment  that  was  made,  it  appears  that  this  assignment  was  made  in  tho 
handwriting  of  Judge  Hubbell.  Well,  then,  he  bought  that  judgment,  and 
zaade  that  agreement  with  Taylor,  as  he  swears;  of  this  there  is  no  doubt. 
Judge  Hubbell  admittOvl,  when  the  witness  was  interrogated  upon  the  stand, 
that  he  bought  it,  paid  some  money,  some  in  shape  of  a  check,  and  gave  Tay- 
lor his  note  for  the  balance.  Taylor  swears  to  the  same  facts.  Taylor  then 
0old  to  the  Judge  and  received  his  pay  for  it.  This  sale  was  not  fictitious^  bi^t 
real,  all  done  in  proper  manner  and  form.  There  was  no  coverring  up  about 
this,  as  there  was  about  the  mortgages,  as  Taylor  contends.  It  was  an  absolute 
sale  for  a  fair  and  valuable  consideration  to  the  respondent,  and  the  respondent 
did  take  an  assignment  of  the  judgment,  not  to  himself  but  to  Levi  Blossom. 
Well,  Blossom's  testimony  explains  how  that  came  about.  He  testifies  that  when 
he  proposed  to  buy  it,  he  suggested  to  Henry  P.  Hubbell  that  he  should  go 
and  get  the  assignment  made  to  him  directly  from  Mr.  Taylor.  Upon  Henry 
P.  HubbeU's  showing  him  tlie  assignment  he  had,  Mr.  Ryan  asked  him  why 
he  preferred  an  assignment  directly  from  Taylor?  He  said  he  did  not  know 
any  reason,  only  that  he  wished  to  avoid  numerous  entries;  it  was  a  way  he  had 
of  doinjz  business.  It  is  all  explained,  all  reasonable,  all  right  enough.  Judge 
Hubbell  owned  the  judgment;  there  is  no  doubt  about  that.  He  bought  it 
of  Taylor,  and  paid  his  money  for  it  Honry  P.  Hubbell  negotiated  with 
Blossom,  and  made  the  trade.  He  did  sell  Blossom  the  judgment  on  behalf 
of  Judge  Hubbell,  or  for  himself  as  owner,  although  Blossom  did  not  at  the 
time  know  that  Judge  Hubbell  had  any  interest  or  hand  in  it.  ^nd,  in  fact, 
he  had  not;  but  if  be  had,  he  knew  of  the  sale  to  Blossom — he  wrote  the  assign- 
ment to  Blos-som,  to  perfect  the  contract  of  sale  to  him  by  H.  P.  Hubbell.  If 
the  Judge  was  the  owner,  he  would  be  estoped  to  set  up  any  right  to  the  judg- 
ment, knowing,  as  he  did,  tho  sale  by  H.  P.  Hubbell. 

Blossom  by  paying  his   money  for  the  judgment,  having  no  knowledge 
that  the  Judge  had  any  interest  in  it,  could  hold  it,  for  the  reason,  if  for  no 
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other,  thftt  tbe  asngnmetit  came  to  him  ia  the  band  writing  <if  Jndge  HabbeU. 
Therefore,  he  couid  not  poesiblj  set  up  any  daim  afterwards  at  againat  Levi 
BlosBom,  all  title  that  he  ever  had  either  as  cestui  qw  trusty  or  absolute  owner 
was  forever  passed.  Tbe  truth  then  obvionslj  is  that  he  had  no  ioterest  in  the 
judgment  ader  that  assignment  had  passed  into  the  hands  of  Levi  Blossom. 
Whatever  he  permitted  his  agent  to  do»  although  he  did  not  discioae  hta  name 
as  principal,  was  binding  upon  him.  If  H.  P.  Hnbbell  owned  the  judgment 
he  could  of  course  sell  it  as  he  did.  Then  in  either  ease  Levi  Blossom  was  the 
absolute  owner  of  that  judgment  at  the  time  be  filed  his  "  creditor's  bilf*  The 
testimony  shows  that  it  absolutely  passed  from  H.  P.  Hubbell,  or  Judge  Hub- 
bell,  to  Levi  Blossom.  Henry  P.  Hubbell  was  owing  him  he  thinks,  three  hun- 
dred dollars.  He  paid  him  some  two  hundred  and  fifly  in  cash,  and  the  balance 
of  the  $850,  which  was  $300,  he  was  to  pay  in  a  few  days.  It  was  left  in  that 
condition.  It  was  understoo  I  between  them  that  whenever  Henry  P.  Hubbell 
wanted  $100  or  $200  he  could  draw  upon  him  and  get  it  He  testifies  that 
bis  word  is  good  in  Milwaukee  for  that  amount  when  doing  busing  in  that  way, 
as  he  frequently  does — at  any  rate  he  did  that  business  in  that  way.  He  says 
he  owned  that  judgment  until  after  Judge  Hubbell  modified  that  injunction. 
Then  I  ask  whether  they  have  sustained  the  allegation  that  it  was  assigned  to 
Blossom  for  the  use  aud  beneiit  of  Levi  Hubbell.  Very  far  from  it.  The  veiy 
reverse  of  the  charge  is  established  by  the  proo£  Yes,  Mr.  President,  the  evi- 
dence does  show  that  the  title  to  that  judgment  passed  absolutely  to  Levi  Blos- 
som, and  that  he  had  the  only  and  sole  title  at  the  time  of  filing  that  bill,  and 
at  the  time  Judge  Hubbell  modified  that  injunction.  Then  so  far  as  dissolving 
that  injunction  is  concerned,  the  testimony  shows  that  he  had  no  interest  in 
that  cause,  and  the  gentleman  with  all  his  ingenuity,  will  not  be  able  to  over- 
come it 

Well,  they  say  that  he  "  refused  to  dtssolve"  that  injunction.  That,  how- 
ever, is  mere  inference,  from  the  fact  that  he  merely  modified,  instead  of  dissolv- 
ing it  It  appears  that  Judge  Hubbell  modified  that  injunction,  in  exact  ac- 
cordance with  the  wishes  of  the  City  of  Milwaukee,  as  expressed  in  a  resohitiott 
adopted  by  the  Common  Council.  They  had  passed  this  resolution  in  relation 
to  tnat  matter,  directing  how  they  wanted  that  injunction  disposed  oi^  and 
Judge  HubbeH  modified  the  injunction  so  as  to  meet  their  wishes  precisely. 
They  were  the  defendants,  and  being  the  defendants,  if  Judge  Hubbell  bad  any 
interest  in  that  matter,  most  unquestionably  it  was  directly  opposed  to  theirs, 
and  of  course,  a  dissolution  or  modification  of  that  injunction  was  againat  hit 
interest  Now  it  is  very  singular,  that  a  corrupt  man  will  do  a  thing  against 
his  interest  That  is  somewhat  singular  meet  certainly,  but  that  he  will  doit 
for  his  own  benefit  and  interest,  is  quite  obvious. — That  modification  is  just  whst 
tbe  City  wanted.  It  enabled  them  to  do  all  that  they  wished  to  do — ^that  fs, 
to  receive  payment  for  taxes.  They  wanted  to  collect  the  taxes  that  were  due 
them,  and  did  not  want  to  be  tied  up,  so  that  it  could  not  be  done.  We  havs 
seen  that  that  injunction  was  granted  by  a  Court  Commissioner,  and  that  Judge 
Hubbell  did  modify  it,  so  as  to  meet  tbe  wishes  of  the  defendant,  and  if  he  hsd 
any  interest,  I  say  his  own  act,  must  have  been  against  himself.  That  he  would 
act  against  himself  is  a  conclusion  we  are  not  at  liberty  to  draw  from  the  expe- 
rience we  have  of  mankind.  The  evidence,  I  assert,  shows  conclusively,  and 
beyond  all  earthly  doubt,  either  that  Judge  Hubbell  had  no  interest  in  thst 
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jadgment  after  the  assignment,  or  else  tbat  Levi  Blofsom  has  oominitted  wilful 
and  corrupt  petjarj.  In  order  to  convict  Judge  Hubbell  upon  this  cbarge»  yen 
must  take  the  ground  that  Levi  Blossom  has  committed  black-hearted  peijurj, 
and  I  am  dispoeed  to  put  his  testimony  against  the  testimony  of  Taylor.  I 
suppose  that  ao  far  as  Taylor  testifies  in  relation  to  this  specifi<  ation,  his  testi- 
mony may  all  be  true,  and  yet  Blossom^s  be  true  also.  I  suppose  Taylor^s  testi- 
mony in  relation  to  bis  integrity,  has  leally  nothing  to  do  with  this  case,  except 
that  he  is  not  entitled  to  so  much  credit  as  many  other  witnesses  are,  upon  this 
stand. 

That  he  did  sell  that  judgment  to  Judge  Hubbell,  and  did  assign  it  to  Levi 
Blossom,  there  can  be  no  doubt;  but  in  the  mean  time  a  trade  had  been  made, 
by  which  Blossom  became  the  purchaser  of  that  judgment,  and  all  the  title 
Judge  Hubbell  had  passed  to  Blossom.  It  had  all  ceased  perfectly  as  to  Judge 
Hubbell.  The  witness  testifies  to  it,  Judge  Hubbell  admits  it,  and  what  more 
is  required.  That  judgment  then,  was  sold  to  Blossom  by  Henry  P.  Hubbell. 
After  Bloeaom  had  become  the  sole,  absolute  owner  of  t bis  judgment,  it  appears 
that  he  addressed  a  note  to  the  common  council,  informing  that  body  that  he 
had  become  the  owner,  and  that  he  wished  it  paid.  He  received  for  answer, 
that  he  was  owing  the  city  his  taxes,  and  that  if  he  would  set  his  judgment 
against  the  taxes,  the  city  would  square  accounts  any  day. 

Blossom  thought  he  was  treated  very  badly,  inasmuch  as  he  tLen  had  a  large 
amount — some  thousands  of  dollars  of  city  orders  in  his  safe.  He  was  indig- 
nant, and  swore  that  he  would  never  take  anything  from  the  city  but  money, 
in  payment  of  that  judgment,  that  he  would  have  the  money,  if  it  could  be  ob* 
tained.  He  thereupon  got  Mr.  Watkins  to  file  his  bill  and  obtain  the  injunb- 
tion  aflrainat  the  city.  After  all  this,  and  after  the  adoption  by  the  common 
council  of  the  before  named  resolution,  the  city,  through  its  attorneys,  made  a 
motion  to  dissolve  the  injunction,  and  the  Judge,  although  he  did  not  in  terms 
dissolve  the  injunction,  yet,  he  modified  it  so  as  to  meet  the  wishes  of  the  city, 
as  before  remarked. 

Blossom  took  this  act  of  the  Jud^  somewhat  in  ^  high  dudgeon,^*  to  use  a 
eommon  place  expression — went  to  his  counsel — swore  about  it— Mr.  Watkins 
told  him  that  he  was  interested — that  he  was  mad,  and  could  judge  as  well  of 
the  l^ality  of  the  act  as  the  Judge.  Then,  as  he  had  sworn  that  he  would 
never  take  anything  but  money  of  the  city,  in  payment  of  the  judgment,  and  as 
he  saw  no  chance  of  getting  that,  and  as  some  of  the  city  officers  had,  in  the 
mean  time,  proffered  him  a  city  bond  of  $1200,  in  discharge  of  the  judgment; 
he  went  to  H.  P.  Hubbell,  and  proffered  te  sell  him  back  the  judgment,  telling 
him  of  the  ofier  of  the  bond.  And  thereupon  he  did  make  an  agreement  with 
Henry  P.  Hubbell — and  I  care  not  if  you  say  with  Judge  Hubbell— "to  let  him 
have  the  bond  of  $  1 200,  that  the  city  proposed  to  give  him,  in  satisfaction  of 
his  judgment,  which  was  some  little  over  $1000.  The  city  proposed  to  give 
htm  tbat  bond,  and  he  told  them,  if  he  concluded  to  take  it  he  would  w/int 
two  9500  bonds  and  one  $200  bond,  but  he  says  as  he  had  sworn  he  would 
never  take  it,  he  went  to  H.  P.  Hubbell,  and  made  a  trade  with  him  to  take 
back  the  judgment,  and  receive  the  bonds;  which  Henry  P.  Hubbell  did  do, 
paying  Blossom  something  like  $50  for  his  trouble  in  the  arrangement ;  and 
Blossom  subsequently  gave  directions  to  the  city,  to  let  Henry  P.  Hubbell  have 
that  bond. 
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Henry  P.  Habb«ll  subsequentlyy  and  after  he  raised  the  money  to  pay  for 
the  judgmeot  got  the  bond  and  disposed  of  it.  He  bought  that  bond,  and  sub- 
aequently  sold  it  to  Judge  Hubb«ll,  or  else  he  bought  it  for  the  Judge  and  bj 
his  direction.  The  Judge  either  raised  the  money  in  the  first  instance  er  he  got 
H.  P.  Hubbell  to  advance  it  for  him,  because  Blossom  said  he  must  be  paid 
for  it  imme<Jiately.  Now  Judge  Hubbell  did  have  that  bond.  He  bought  it 
upon  his  own  account  of  Blossom,  through  H.  P.  Hubbf^Il,  or  he  subseqneotly 
bought  it  of  Henry  P.  Hubbell.  It  is  immaterial  how  that  was,  so  that  be 
became  the  purchaser  after  the  modification  of  the  injunction.  Having  bought  the 
bond  I  suppose  be  had  a  right  to  do  what  he  pleased  with  it  I  have  yet  to  learn 
that  Judge  Hubbell,  or  any  other  Judge,  has  not  a  right  to  buy  a  bond,  a  prom- 
issory note,  a  horse,  or  any  thing  he  pleases.  This  testimony  shows  that  the 
transaction  was  all  right  and  proper,  and  it  shows  no  improper  act  on  the  part 
of  Judge  Hubbell  from  begining  to  end.  Then  I  say  it  is  not  necessary  to  con- 
sider the  collateral  matters  in  relation  to  which  Mr.  T;  ylor  1  as  been  interro- 
gated; because  this  Court  is  to  divest  itself  of  collateral  matter.  Tbitf  Court 
is  bound  to  come  to  the  direct  questions  in  issue  in  this  case,  to  take  the  evi- 
dence  which  is  applicable  to  the  case,  and  take  none  other,  except  for  the  pur- 
pose of  ascertaining  whether  a  witness  is  ei  titled  to  credit  or  not,  and  in  some 
respects  that  testimony  is  applicable  to  the  maiu  facts.  The  next  specification  is 
in  relation  to  the  note  of  Joseph  0.  Humble.  And  on  this  specification,  the 
point  in  issue  is  whether  or  not  the  respondent  was  pecuniar.ly  interested  in  ths 
subject  matter  of  the  suit  when  he  modified  the  injunction,  and  whether  or  not 
in  that  act  he  acted  corruptly.  There  is  nothing  else  demanding  an  adjudication 
by  this  Court. 

The  charge  here  is  essentially  this: — that  Judge  Hubbell  was  the  owner  of  a 
certain  note  against  Humble,  the  maker  of  it ;  that  he  passed  that  note  over  to  Mr. 
Graham,  still  being  the  owner  of  the  note;  that  Graham  commenced  an  action 
upon  it  in  the  Circuit  Court  of  Milwaukee  County,  in  which  the  respondent 
was  Judge;  and  that  subsequently  a  judgment  was  rendered  in  that  case  in  favor 
of  Graham,  the  nominal  plaintiff,  and  against  the  defendant  Humble. 

What  is  the  proof  in  this  case.  It  is  that  Judge  Hubbell  passed  over  this  note 
to  Mr.  Graham;  that  he  advanced  some  money  upon  that  note  to  Judge  Hub- 
bell ;  that  he  commenced  an  action  in  the  Circuit  Court  of  Milwaukee  county, 
as  is  alleged  in  this  specification,  in  his  own  name.     It  is  also  in  evidence  that 
Mr.  Finch  filed  a  motion  to  sit  aside  the  return  of  the  ofiScer  upon  summons 
issued  in  the  case;  and  that  Mr.  Graham  interposed  a  counter  motion  in  or- 
der to  allow  the  officer  to  amend  his  return ;  that  when  that  matter  came  before 
the  Court  for  consideration.  Judge  Hubbell  remarked  in  substance  that  he  hsd 
some  interest  he  believed  in  that  cnse,  and  he  should  have  to  send  it  away.  This 
transpired  in  1849;  and  it  would  be  very  singular  if  these  witnesses  could  re- 
collect the  precise  langu.ige  of  Judge  Hubbell  upon  that  occasion  afle  rthis  lapse 
of  time;  but  they  recollect  enough  to  show  that  Jud<re  Hubbell  did  offer  to  send 
it  away,  because  he  was  interested  in  the  case.     Whether  he  was  aware  of  the 
statute  in  force  at  thnt  time,  I  know  not,  but  his  sense  of  the  common  law  told 
him  he  could  not  sit  and  adjudicate  in  the  case;  therefore  he  very  properly 
proposed  to  send  it  away.     Mr.  Finch  saj's  to  him : — you  need  not  do  that 
Graham  says  that  Finch  said  he  need  not  send  the  case  away,  that  he  was 
going  to  withdraw  his  appearance.    Finch  says  he  did  not  intend  to  consent  to 
any  thing. 
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But  Mr.  Graham  saysi  that  the  remailc  Mr,  Finch  made,  was  that  the  judge 
need  not  send  it  away,  because  he  should  withdraw  hia  appearance."  Mr. 
rahain  then  suggested  to  him,  thai  if  he  withdrew  his  appearanco^  he  should 
ithdraw  the  motion  he  had  filed;  which  he  did.  There  was  then  an  entire 
ithdrawal  of  api)earance  by  the  defendant  in  the  case.  What  then  was  there 
(quiring  an  adjudication,  or  determination  by  Judge  Hubbell  in  relation  to' 
kat  matter.  Certainly,  he  did  not  *•  hear  and  determine^^  that  cause.  What 
len  was  done.  Why,  they  took  a  default,  as  a  matter  of  couiw,  just  what  the 
iw  would  authorize  them  to  do  in  any  court.  It  was  referred  to  the  clerk  to 
?sess  the  damages  under  the  statute.  He  reported  the  amount  due.  It  was' 
matter  of  couj-se,  proceeding  to  final  judgment,  llie  judgment  finally  pro- 
ounced  upon  that  proceeding  was  the  judgment  of  the  law,  without  any  de- 
armiuation  by  Judge  Hubbell.  Now,  what  is  the  meaning  of  this  statute? 
t  becomes  material  to  consider  it.  This  is  the  section  of  the  statute  relied 
ipon  :  '*  In  case  the  judge  of  the  Circuit  Court  shall  be  interested  in  any  calise 
X  causes  pending  in  such  court,  or  shall  have  acted  as  attorney  solicitor,  or 
ounse),  for  either  of  ihe  parties  thereto,  the  said  judge  shall  not  have  power  to 
lear  and  determine  such  cause  or  causes,  except  by  consent  of  the  parties  theie- 
o;  and  upon  motion,  the  said  judge  shall  order  a  change  of  venue  to  an  ad- 
orning circuit,  and  the  judge  of  said  circuit  shall  hear  and  determine  said  cause 
)r  causes." 

This  is  in  the  act  which  provided  for  the  election  of  circuit  judges,  soon  after 
the  formation  of  the  state  government.  That  act  makes  provision  for  the  elec- 
tion of  judges,  for  the  organization  of  courts,  and  for  the  pashing  over  of  the 
causes  then  pending  in  the  district  courts  at  the  time  of  the  formation  of  ihe 
government,  or  at  the  time  this  act  went  into  eflbct  Tliey  then  proceed,  and 
make  this  provision,  which  I  have  just  read.  What  is  the  meaning  of  this  term 
^ pending'^  1  Pending  where?  Why  pending  in  the  circuit  courts.  Wasit^A^n 
pending,  or  was  it  a  case  that  would  he  pending  in  future?  Why  use  the  lan- 
guage "  or  shall  have  a^ted  as  attorney,  solicitor,  or  counsel  for  either  of  the 
parties  thereto;"  that  is,  in  the  cau'ie  or  causes  then  pending,  and,  of  course,  by 
transfer  under  that  act  Does  this  language  apply  to  causes  in  w  hich  the  Judge 
had  acted  as  counsel,  or  to  causes  in  which  he  might  engage  in  thereafter.  It 
was  very  proper  to  pass  this  particular  provision. 

Legislators  might  well  anticipate  that  the  judges  to  be  elected  under  that  act, 
would  very  likely  be  men  who  had  been  practising  at  the  bar,  and  that  cases  in 
which  they  had  acted  as  counsel,  would  by  this  very  act  pass  to  the  circuit  courts 
for  trial ;  and,  therefore,  it  was  proper,  if  not  necessary,  to  make  some  provision 
relative  thereto. 

So  far  as  the  interest  of  the  Judge  is  concerned,  it  is  no  more  than  a  decla- 
lation  of  the  common  law  principle,  A  judge  could  not  by  common  law,  eit 
and  decide  his  own  cause.  Therefore  in  Oils,  this  portion  of  the  section  is 
merely  affirmatory  of  tlie  common  law.  But  it  goes  on  further,  and  extends 
to  cases  where  he  shall  "  have  acted  as  attorney,  solicitor,  or  counsol "  for  parties 
thereto,  that  is,  in  causes  pending  in  the  court.  That  is  it.  Tbere  must  be  a 
came^  to  the  end  that  there  may  be  parties ;  and  these  cause«»  pending  in  the 
court,  if  he  had  acted  as  counsel  for  either  of  the  parties  thereto,  then  there 
is  an  iiihibitioD.  So  far  as  the  matter  of  interest  is  concerned,  it  is,  as  I  have 
before  said,  unquestionably  nothing  more  than  declaring  a  principle  which  ex- 
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isted  before  bj  the  eommoQ  lair  of  ihe  land.  In  rdation  U>  thii  aUinte^io 
hi  as  it  requires  the  consent  to  be  in  writing,  it  has  been  repealed ;  and  al- 
though it  has  been  confidently  relied  upon,  it  is  of  no  aFail,  for  with  its  repeal 
fell  a  1  penaltiesi  or  right  of  prosecution  for  violations  of  its  provisions.  Tfais 
principle  of  law  is  well  settled.  It  is  contended*  however,  that  thia  matter  of 
consent  must  be  in  writing ;  and  that  unless  there  was  a  written  consent,  that 
then,  as  a  matter  of  course,  the  respondent  is  guiltj  of  corrupt  conduct  in  office. 
I  saj,  subsequent  legislation  has  done  away  with  that  section,  so  fiir  as  it  rs- 
quirod  that  consent  to  be  in  writing,  although  not  in  words^  repealing  it,  yet 
according  to  well  settled  principles  of  law  it  becomes  a  repeal  by  implication. 
What  is  the  meaning  of  the  words,  *^ power  to  hear  and  determine^  f  I  sup- 
pose it  means  that  the  court  shall  not  have  power  tu  try  the  cause. 

Does  any  person  suppose,  that  hearing  and  determining  by  the  Court,  means 
anything  else  than  trying  the  cause.  Let  us  see  what  is  Uie  meaning  of  **  trial 
of  a  cause."  That  has  some  meaning.  It  has  a  meaning  in  law ;  and  tht'^  Court, 
like  all  courts  siis  here  to  determine  and  administer  i  he  laws.  As  a  Oour*,  iC 
cannot  make  laws,  but  it  must  administer  the  laws.  I  read  from  Bouvien*9 
Law  Dictionary,  2d  vol.:  word — ^trial.^  The  definition  is,  "an  examination 
before  a  competent  tribunal,  to  ascertain  the /acto,  for  the  purpose  of  determin- 
ing such  issues.  Now  if  this  is  a  trial,  then  it  is  quite  clear  that  to  try^  means 
'^  an  exandnation  ascertaimng  the  faets^  and  actually  determining  such  issues 
by  such  *  competent  tribunal* "  In  support  of  this  definition  fiouvien  citea^ 
4th  Mason's  Reports,  232. 

By  examination  of  that  case  it  will  be  ascertained  that  the  question  was  very 
elaborately  discussed  at  the  bar,  and  carefully  examined  by  the  Court.  Noir 
then,  there  must  be  an  ieaue  of  fact^  in  order  that  there  may  be  a  trial  withia 
the  meaning  of  the  law;  and  "to  hear  and  determine*^  means  nothing  more 
than  to  try.  Many  law  writers  have  considered  this  question.  Some  hare  sap- 
posed  that  it  was  the  determination  of  any  matter  put  in  issue  whether  by  de- 
murrer or  otherwise.  Some  of  them  have  supposed  that  it  meant  something 
else ;  but  it  is  now,  and  it  has  been  for  some  years,  the  understanding  of  the 
profession,  and  of  Courts,  as  I  have  read  from  Bouvien.  There  must  then  he 
an  issue^  and  according  to  this  authority,  it  must  be  an  issue  of  fact,  in  other 
words,  the  fact  must  be  put  in  issue.  Now,  a  demurrer  admits  all  the  facfci 
stated,  but  admitting  the  facts  as  stated,  the  demurrant  denies  their  insufficiency 
in  law,  to  maintain  the  action,  as  the  defence  set  up  in  the  plea.  But  it  is  laid 
down  by  this  author,  that  a  trial  is  an  examination  before  a  competent  tribunal 
to  ascertain  tlie  facts,  for  the  purpose  of  determining  such  issue,  and  **  tuck 
isiue^^  is  an  issue  of  fact,  as  we  h-tve  already  seen. 

Then  I  say,  that  in  this  case,  it  is  apparrent  that  Judge  Hubbell  did  not 
determine  this  matter  in  any  way.  There  was  no  issue  of  fact,  or  of  Uw.  There 
was  no  discretion  vested  in  him,  concerning  it.  The  statute  pointed  out  the 
course  the  parties  had  to  take.  He  had  nothing  to  decide  as  to  whether  sny 
evidence  was  admissible,  or  not  admissible.  He  merely  sat  there  as  a  Court, 
and  the  proceedings  went  on  as  a  matter  of  course,  vvithout  any  adjudicatioa 
by  him.  1  say  that  he,  or  any  other  Judge,  has  a  right  to  do  this  much,  without 
question.  The  law  does  that  business,  the  parties  use  the  machinery  of  the 
Uourt — It  is  not  a  question  under  adjudication  by  the  Court  But  suppoM 
that  I  am  wrong  about  this;  or  that  Judge  Hubbell  was  wrong;  ia  there  any 
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•ridMoe  to  show  that  he  was  oorrept,  or  had  any  corrupt  inotiv«^  or  corrvpi 
intontioik  1  eay  no,  because  he  proposed  to  send  it  away,  and  when  Finch  pro- 
posed to  witlidraw  bis  appearance  and  did  so^  be  nor  any  one  present,  thought 
anything  further  about  it.  The  usual  routine  wms  gone  through  in  such  cases. 
I  flee  no  improper  motive,  even  though  it  be  admittod  that  the  Judge  was  mis- 
taken upon  the  rule  of  law  which  I  liave  undertaken  to  lay  down,  and  as  I 
think,  correctly,  upon  the  authorities.  That  disposes,  then,  I  apprehend,  most 
completely,  of  the  Humble  judgment,  so  far  as  the  proceedings  were  concerned, 
up  to  judgment. 

I  propose  to  consider  the  next  specification,  which  is  the  third  of  the  second 
article.  According  to  this  specification,  and  tlie  proof  in  the'  case,  it  is  apparent 
that  a  writ  of  fieri  fadas  had  issued  upon  the  judgment  mentioned  in  the  last 
preceding  specification,  and  that  certain  real  estate  of  Joseph  0.  Humble  as 
described  in  a  mortgage  owned  by  Miller,  made  previous  to  this  judgment,  was 
aokl,  and  that  Henry  P.  Hubbell  became  the  purchaser;  and  although  it  is  very 
doubtful  from  the  testimony,  whether  the  Court  could  possibly  infer  that  Judge 
Hubbell  was  any  longer  interested  in  that  judgment,  yet  admitting  that  Judge 
Hubbell  was  the  owner;  wa»  Henry  P.  Hubbell  the  purchaser?  that  is  conced- 
ed.— ^Then  I  say,  testimony  does  not  show  that  the  Judge  has  done  any  improper 
act,  because  upon  the  sale  of  this  property,  by  virtue  of  the  fi.  fa.^  and  it  being 
bid  in  by  Henry  P.  Hubbell,  either  for  himself  or  for  Judge  Hubbell  to  the  full 
eitent  of  the  judgment,  the  judgment  became  satisfied,  and  discharged.  That 
extinguished  the  interest  of  Judge  Hubbell  in  the  judgment  Whether  it  was 
bid  in  by  Henry  P.  Hubbell,  for  himself  or  for  Judge  Hubbell,  is  quite  imma- 
teriaU— Henry  P.  Hubbell  became  the  purchaser;  that  is  the  evidence,  but  that 
la  quite  immaterial.  The  point  is,  that  the  interest  of  Judge  Hubbell  ceased  in 
that  judgment,  by  the  sale  of  this  real  estate.  Upon  that  sale,  this  judgment 
was  satisfied,  and  his  interest  therein  forever  extinguished.  No  principle  of  law^ 
la  better  settled  than  this.  Subsequently  it  appears  that  one  Wm.  V.  Miller, 
filed  a  bill  in  chancery,  to  foreclose  a  mortgage  executed  by  Joseph  O.  Hun^ 
Ue^  previous  to  the  time  when  the  judgment  in  the  name  of  Graham  was  dock- 
eted. Then,  this  mortgage  was  a  prior  incumbrance.  In  that  caase,  Mr.  Miller 
made  Humble,  whom  I  understand  was  the  sole  mortgager,  except^  perhaps  his 
wife,  and  Mr.  Downer,  parties  defendant.  Neither  Henry  P.  Hubbell,  nor  Levi 
Hubbell,  were  made  parties  defendant    I  think  I  am  right  in  that 

Mr.  Ryan,    That  is  so. 

Mr.  Knowltov.  Then  I  say,  that  Henry  P.  Hubbell  was  not,  neither  waa 
Judge  Hubbell  made  a  defendant  in  the  foreclosure  proceeding,  and  as  a  matter 
of  course^  Miller  was  the  sole  complainant  They  were  not  made  parties  to  that 
iuit  at  all.  1  shall  subaequently  examine  whether  the  interests  of  Judge  Hubbell 
became  affected  by  any  thing  that  was  done  in  the  foreclosure  suit  This  fore- 
closure sale  took  place  at  a  time,  prior  to  the  day  when  the  time  would  expire, 
for  the  redemption  of  the  premises  by  Humble  on  the  execution  sale.  Before 
a  deed  passed  from  the  sheriff,  and  before  the  purchaser  was  entitled  to  a  deed^ 
this  foreclosure  sale  took  place.  Then  Henry  P.  Hubbell,  as  purchaser  of  this 
moperty— or  Levi  Hubbell,  whichever  you  please — held  this  sheriff ^s  certificate, 
Now,  what  waa  the  right  in  this  property,  that  wasbought  in  by  Henry  P. 
Hubbell,  at  the  time  of  the  execution  sale!  It  was  the  equity  of  redemp- 
tion, nothing  more,  nothing  less;  that  ia  to  say,  all  and  singular,  the  interests- 
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that  Mr.  Humble  had  in  the  premises  at  that  time,  having  been  previov 
mortgaged  to  Miller,  who  received  the  mortgage  money  on  the  foieclocure  sair 
I  say  then,  that  the  interest  of  Joseph  0.  Humble  was  divested  at  the  tin* 
of  the  sale,  on  the^./a.    That  interest  was  completely  divested  by  the  sale  upoi 
that  execution.     Then,  at  the  time  this  foreclosure  proceeding  was  going  on. 
this  individual,  Humble,  had  no  interest  in  the  premises  at  all;  and  the  only 
reason  why  it  was  necessary  to  make  him  a  party  defendant,  was  to  show,  if  he 
c^Duld,  that  he  had  paid  the  mortgage  debt,  or  some  portion  of  it ;  because,  as 
already  observed,  so  far  as  his  interest  in  the  premises  was  concerned,  it  had 
ebtirely  passed  out  of  him.     And  why  f     Because  he  was  the  real  defendant, 
named  in  the  record,  in  the  Graham  suit.     By  the  judgment  rendered  againsl 
him  he  was  bound.     I  say  also,  that  in  that  foreclosure  suit,  Graham  had  no 
legal  interest,  nor  iiad  he  any  in  the  mortgaged  premises,  none  that  be  could 
enforce,  and  none  that  he  could  ask  for.    Humble  had  no  interest  in  the  prem- 
isies  at  all,  and  it  was  only  necesi«ary  to  make  him  a  parly,  for  the  purpose  of  ob- 
taining a  decree  against  him,  that  he  should  pay  the  balance  that  might  remain 
unpaid,  if  any  there  should  be,  after  a  sale  under  the  decree.     So  far  aa  the 
premises  were  concerned,  he  had  no  title,  no  interest.     Graham  too,  had  Done, 
because  he  was  the  plaintiff  nominally,  in  the  suit  at  law  against  Humble,  and 
he  did  not  purchase  the  property  sold  on  the  fi.  fa.;  but  H.  P.  Hubbeli  did, 
and  thereby  fully  satisfied  the  judgment.     Henry  P.  Hubbeli  was  the  actual 
purchaser,  or  he  held  it  in  trust  for  somebody  else.  Miller  did  not,  as  before  said, 
make  Henry  P.  Hubbeli  a  party,  who  must  have  been  a  party  in  interest,  or 
else  nobody  had  any  of  which  we  have  any  evidence  at  all.    If  that  is  80,  then 
does  this  decree  of  foreclosure  iiffect  his  interest,  or  that  of  his  cestui  qve  trusty 
if  any  he  had.    The  persons  who  are  not  made  parties  to  a  suit  in  equity,  are 
not  bound  by  the  decree  made  therein,  unless  they  are  parties.     This  principle 
of  law  is  so  well  settled,  that  it  would  be  a  useless  waste  of  time  to  dwell  tipon 
it     Well,  this  equity  of  redemption  was  in  Henry  P.  Hubbeli,  or  else  in  Judge 
Hubbeli.     Why,  then,  were  they  not  made  parties  to  this  case!    Downer,  who 
was  made  a  party  on  account  of  a  judgment  which  he  had  bought,  and  was 
also  a  prior  lien  upon  the  mortgaged  land,  (who,  by  the  way,  was  the  only  de- 
fendant who  appeared  in  that  ca<ie)  had  a  right  to  insist  upon  having  thut  suit 
tried  before  Judge  Hubbeli;  and  the  Judge  had  not  the  power  to  9end  the  ease 
away.   Downer  and  the  complainant  were  the  only  persons  who  took  part  in  the 
suit,  and  they  both,  proceeding  to  a  decree  without  objection  before  Judge  Hub- 
beli, are  conclusively  presumed  to  have  consented  to  have  him  try  the  cause.   I 
do  say,  that  Judge  Hubbeli,  if  he  was  interested  in  that  matter,  was  bound  to 
send  It  away,  whether  the  statute  required  it  or  not.    He,  or  Henry  P.  Hubbeli, 
had  the  certificate  of  the  sheriff,  as  to  the  sale  of  the  mortgaged  land — ^if  you 
please — upon  which  the  foreclosure  decree  might  operate.     In  that  particular 
suit,  he  thereby,  nor  otherwise,  had  any  interest  whatsoever.     It  was  ofdy  in 
the  thing  upon  which  the  decree,  in  that  case,  might  operate,  that  he  was  in- 
terested, if  at  all.    Very  well,  Mr.  Downer  testifies,  and  so  does  Mr.  Finch  also, 
that  he,  Mr.  Finch,  was  the  counsel,  or  solicitor,  for  the  plaintiff,  Miller.  Downer 
ttetifiea,  that  he  was  the  only  defendant,  who  put  in  an  answer,  or  made  any 
appearance,  and  that  he  admitted  the  facts  set  up  in  the  bill,  and  asked  the 

Erotection  of  the  Court,  in  the  premises,  by  reason  of  the  judgment  assigned  to 
im.    He  did  not  put  anything  whatever  in  isnte.   Then  so  far  aa  the  balance 
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«^fl8  concerned,  there  wbs'iM'  itppeamnce.  Tbe  matter  of  the  bill  was  taken  aa 
'confessed,  and  in  relation  td  Mr.  Downer,  Finch  did  not  object  He  says  the 
proceedings  were  C2irried  on  regularly.  He  had  no  fault  to  find,  but  what  the 
sale  was  properly  eondueted,  as  was  also  all  the  prerious  pisooeedings.  They  eon- 
Bunted  to  the  sale.  Ncbody  waa  injnred ;  and  if  Judge  Hubhell  had  an  inte- 
rest, even  in  that  suit  which  woukl  direst  him  of  his  right  to  try  it,  it  was  very 
singular  indeed,  that  he  made,  as  he  did,  a  decree  which  cut  him  off  entirely. 
If,  in  this  he  was  oorrupt,  if  must  be  a(iknowledged  that  it  is  a  rery  singular 
'species  of  corrtiption.  - 

AFTEIINOOK    8E9SIOW. 

Mr.  Knowltoht.  At  the  adjoiimment  of  the  Court  this  morning,  I  was  dis- 
cussing the  8d  specifioation'  of  article  2.  I  had  assumed  the  position  that  as 
neither  Henry  P.  ftubbcH  nor  Judge  Hubboll  were  made  parties  to  that  bill, 
that  they  had  no  interest  ^n  the  case  as  presented  to  the  Court,  because  if  they 
bad  an.  interest^  it  must  be  represented  and  the  decree  as  a  matter  of  course, 
must  have  been  such  as  they  would  be  bound  by;  that  the  interest  the  Judge 
had,  if  he  stood  in  the  jthco  of  Henry  P.  Hubbefl,  was  the  holding  the  sheriff's 
certificate  upon  the  execution  sale;  and  that  if  that  amounted  to  an  interest,  that 
it  was  of  a  contingent  character,  and  was  only  in  the  property  upon  which  the 
decree  could  operate;  and  that  Mr.  Humble  had  no  legjil  interest  in  the  premi- 
ses at  the  time  of  the  foreclosure  suit.  I  propose  to  read  an  authority  in  order  to 
sustain  myself  in  that  position.  I  read  from  the  5th  of  Cowen,  102,  and  I 
only  read  it  for  the  purpose  of  showing  that  the  interest  of  Humble  had  entirely 
passed  from  him,  so  that  he  had  no  remaining  legal  interest. — The  title  of  this 
case  is  Van  Alstine  vs.  Wimple.  The  acJtion  was  assumpsit,  for  land  bargained 
and  sold  by  the  plaintiff  to  the  defendant.  On  the  trial  the  plaintiff  proved  that 
about  30  acres  of  land  belonging  to  him,  was  on  the  25th  of  September,  1816, 
sold  at  sheriff's  Sale,"  on  njl.fa,  against  him,  upon  a  judgment  in  favor  of  one 
Hopkins,  16  one  Olcftt,  on  a  bid  of  $42.  That  after  the  sale,%ut  before  Olcott 
had  taken  a  deed  from  tlie  sheriff,  it  waa  verbally  agreed  between  the  plaintiff 
and  defendant,  with  Ofcott's  as^nt,  that  he  should  relinquish  his  purchase  to 
the  defendant,  that  he  should  however,  take  his  deed  from  th^  sherift*  and  then 
convey  to  the  defendant;  who  agreed  to  pay  the  plaintiff  |600,  of  which  he 
paid  $200  down.  The  pfjtfntiff  was  to  hare  two  years  within  which  to  redeem 
the  land,  by  re-paying  the  $200  with  interest;  bnt  if  this  was  not  done^  then 
'the  defendant  agreed  to  pay  the  plaintiff  the  remaining  $400. — Shortly  after: 
the  sheriff  eon  veyed  to  Olcott,  who  confeyed  to  the  defendant,  pursuant  to  this 
arrangement;  and  the  defendant  afterwards,  in  April,  1817, sold  and  conveyed 
16  acres  of  the  land  to  one  Vanduzen,  for  $G00.  The  plaintiff  never  redeemed 
or  offered  to  redeem  the  land ;  but  brought  this  action  for  the  $400,  and  in- 
terest    After  the  suit  was  commenced,  the  defendant  ackndvltjdged  tbe  debt. 

It 'will  be  seen  that  here  was  an  ap^reement  made  between  the  defendant  and 
the  owner  of  the  land;  the  plaintiff  who  wasthe  defendant  in  the  execution 
whereby  the  defendant  Wimple  agreed  to  pay  Van  Alstine,  the  plaintiff,  the 
sum  of  $600,  for  the  land  which  had  been  sok!  on  nji.fa.  issued  on  a  judg- 
ment against  the  plaintiff.  The  land  wa&  purchased  on  the  sale  by  one  Olcott. 

Olcott  assented  iol  the  agreement  by  which  he  was  to 'relinquish  bis  purchase  to 

63 


#8 

ll^Ac«|«lt[todiinU4ake  a  d««drfiroin  the  shen^  and  iiil^i>.cpiif0jr|U>ttbetde!(«Adjuit, 
•^vbioh  deed  from  the  sheriff  he  received,  anil  eabaeqqe^y  oonvejed  thfi  kod  to 
the  defendant  according  to  the agref^ikieQL  TW  d^feiiUaat  was  to  ancj.did  paj 
$300  down,  tbe  remaiaing  $  iOO»  was  to  be  paid  aftac-  tbo.ia|»6e.of  two  year^ 
in  ease  tbe  plaiDtiff  did  not  redeem^  which  hawa&  at.liherty  .to  do  witbn.tbat 
time,  but  did  not  do  so.  There  appeafa  to  have  beoui^tvong;  equity  ja..{a¥or  of 
•the  plaintiff.  ...r     > 

The  defendant  got  the  land  pursuant  to  tbe  anraogemen^  .and.aubaequentl7 
fiold  a  trifle  more  than  one  half  thereof  for  the  full  sum  of  $t)00«  aod  yet  the 
court  held  that  the  plaintiff  was  not  entitled  to  recover  the  t40O,  for  the  neasim 
that  at  the  time  the  agreoment  relied  on  wag  made,  Jie  had  no  hiUrut  m  the 
land,  the  same  having  been  previously  bold  on  execution  against  him. — On  thia 
|K)int  I  i'<ead  from  the  opinion  of  the  Court,,  by  ^uthsrland,  J^dg^  He  aays: 
«*-^'  But  I  am  aba  inclined  to  think,  tbatitbei:e  was  no  considei^tion  to  aup|>oae 
,tiia  promise  of  the  defendant,  to  pay  tbe  piaint^ff.tl^e  $600,  for  the  lanjd;  and 
thki  on  tbift  ground'  ha  is  not  entitled  to  recover*  if  the  legal  effort  and  cha- 
.tacter  of  the  transaction  be  tbe^arne  asthougb  tbe  defendant  itad  been  the  pur- 
ehaate  at  tbeaheriff*a  sale  instead  of  Olcott,  to  whose  rights  he  succeeded,  which 
appears  to  meto  be  the  case,  then  it  aeeuas  to  me  very  clesr,  that, the  deftsndant'a 
agceement  was  without  consideration.  If  the  sheriff's  deed  had  been  executed 
rand  delivered,  it  will  at  once  be  ^needed  that  there  would  hav^  been  no  ooo- 
iideration  for  the  promise.  And  tbe  fact  tl^at  the  niiked  fee  remained  in  the 
plaintiff  until  the  deed  was- executed,  does  not,  in  my  judgment^  alter  the  caae^ 
«(2  Caines,  03.  2  John,  248.) — AU  ;his  beneficial  interest  in  the  land  was 
gone." 

But  it  shows-  this;  that  Humble  himself  had  no  interest  in  tbe  premiaas  at 
the  time  of  this  foreclosure  proceeding*  lf«  however,  be  bad,  tl)e  bill  was  filed 
against  him,  and,  as  a  matter  of  coui^se^rh^ should  have  appealed- and  def^ded ; 
hut  he  allowed  that  bill  to  be  taken  as  confessed  against  him.  He  did  not 
lake  any  issue.  There  was  nothing  to  try.  It  was  a  matter  of  course  .proceed- 
Ting  to  take  a  (Tecree  against  him.  It  required  no  adjudication,  so  far  as  that 
was  concerned,  from  Judge  Hubbell.  The  same  result  jmust  have  followed  In 
any  Court  whenever  it  coold  not  have  been  avoided^^vhe  law  gave  it — ^no 
ooiirt  could  withhold  it  If,  then,  Henry  P.  Hubbeli  was  the  pumhaser,.  as- it 
appears  he  was  upon  this  sale  upon  tbe  cgcecutioor  it  is  quite  obvious,  if  he  could 
h%  made  a  defendant,  and  that  he  must  have,  been,  as  his  rights  ware  not 
afft^ted  by  the  decree.  And,  as  I  have  before  said,  there  is  no  principle  better 
settled  than  that  a  person  <canaot  be  affected  by  a  decnee,  unless  be  |  is  tnide  a 
party  to  the  rase;  or  unless  it  be  some  person  who  has  purchased  pending  the 
suit,  and  whose  vendor  is  tmade  a  party,  by  means  of  which  be  would  be  bound. 
That  is  not  this  case  howt;ver. 

Now,  I  pretend  to  say,  that  there  is  no  evidence  here,  to  warrant  the  condia- 
sion  legitimately,  that  Judge  Hubbeli  did  buy  this  property  upon  this  decretal 
sale.  I  say,  the  evidence  is  not  sufficient  to  establish  that  fact  npon^  le^ 'prin- 
ciples, because  it  is  a  well-known  rule  that  the  fact  proposed  to  l»e  established 
^ust  be  established  by  le^^itimate  evidence,  to  the  exclusion  /oi  every  other  h^- 
ppthesii^  because  if  any  other  hypothesis  be  tru^-  tbe  one  they/  undeRtake  to 
.establish  is  not,  or  nia^  9iothe  true,  and  is  no^  tberefora,  properlf  established. 
rBut  I  will  suppose  that  Levi  Hubbeli  did  b^y  this  property,  upon  that  dsK;retal 
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«nK  fio  far  as  tbyb  iniemi  was  cpnceri^ ;  yet,  iieTeit]^e1«eiy  it  is  uppareiit  that 
'  Judge  iiubbell  could  not  be  bound  at  ali  t^  this  proc^in^,  'N6«^,  Vvbat  isiha 
act  coropfained  of  9  Kot  that  tie  improperly  rendered  this  decree.  It  i^  not  said 
that  he  did  not  render  this  decree  properly;  tut  it, is  contended  that  ai^er  the 
decree  was  made,  without  ilny  complaint,  'l^e  made  an  order  confirming  the 
aale.  Well,  in  the  fir^  place,  we  will  in^nlre  and  see  whether  \t  was  ne<Msary 
to  confirm  this  sale,  because  if  he  did  an  act  which,  in  law^  is  not  nedeftsarj,  it 
amounts  to  Dothing.  I  read  from  tho  Bevisisd  Statutes^  page  4^4,  sectioaa- 
82,  83: 

^  All  sales  of  mortgaged  premises  under  the  decree  of  the  court,  shall  be  maJa 
by  th,e  sherifl^  in  the  county  where  the  ptemise^  or  some  part  of  them,  are  sit-' 
uated,  unless  otherwise  directed  in  the  decree  of  sale.'*  ; 

'<  Deeds  shall  thereupon  be  executed  by  such  sheriff,  wlJcfc  shall  v^st  m  thci 
purchaser  the  same  estate,  and  ,no  other  or  greatier  than  would  have  velBted  in 
the  mortgagee,  if  the  equity,  of  redemptic^n  had  been  foreclosed ;  and  sttch  deeda 
shall  be  as  valid  as  if  the  ^me  were  executed  by  the  mortgagor  and  fportgagee, 
and  shall  be  an  entire  bar  against  each  of  them,  and  against  all  parties  tq  ^he 
suit  in  which  the  decree  for  such  sale  was  nfuide,  and  i^aitist  their  heirs  respect-^ 
ively,  and  all  clain^ing  under  such  heics.'*, 

Now,  r  say,  it  was  unnecessary  to  confirm  a  sale  under  this  statute.    This  is  a 

Siestion  which  has  not  been  frequently  raised.  T  remember  distinctly  raising 
is  question,  in  opposition  to  a  motion  to  open  the  biddings  and  Order  a  re- 
sale in  Iowa  county ;  and  Judge  Cothern  held  that .  it  was  not  neces.<^ry  bnder 
that  statute  to  confirm  a  sale  at  all.  In  that  he  was  warranted  by  deeisibnd 
Upon  similar  statutes  in  Now  York  I  apprehend,  then,  that  the  Court  Was  not 
called  upon  to  confirm  the  s  tie  in  this  instance.  ThaC  *\deed  shall  operate  a$ 
an  entire  bar,^  says  the  statute  We  want  no  stronger  language  than  that. 
Then,  the  confirming  of  that  sale  was  a  mere  wprk  of  supererogation,  and 
gmountato  nothing  in  law.  Then,  as  to  the  payment  of  the  surplus  money; 
it  seems  that  the  mortgage  debt  was  some  $1200  which  had  to  be  raised; 
and  as  Henry  P.  Hubbell  had  purchase^!  it  upon  the  execution  sale,  and  as  th^ 
Downer  judgment,  and  the  primary  mortgage,  were  liens  upon  the  property,  it 
became  necessary,  in  order  to  save  that  interest^  to  bid  the  property  oflj  or  run 
it  up  sufficiently  to  pay  the  execution  sale,  and  also  the  mortgage  and  debt  of 
Downer,  which  was  included  in  the  decree.  It  is  from  the  fact,  that  Judge 
nubbell  did  raiiie  this  lai^esum  o(  money  for  the  purpose  of  having  this  prop* 
erty  bid  off,  or. because  ne  told  somebody  to  bid  upon  the  property,  that  thet 
infer  that  it  was  purchsHod  for  the  benefit  of  Levi  Hubbell.  It  might  also  bo 
true,  that  Henry  P.  Hubbell  bil  it  in  for  himself.  Then  some  hypothesis  may 
be  true^  other  than  the  one  proposed  to  be  established,  consetpentjy  they  do  not 
bring  themselves  within  the  rule  of  law. 

Well,  suppose  this  sale,  or  purchase,  by. Henry  P.  Ht^bbelt  npoA  the  for^ 
elosure  sale,  was  for  Judge  Hubbell,  then,  I  ask«  what  is  the  legal  condition  of 
the  parties  at  that  time.  Now,  it  appears  that  there  was  soine  $03  bid  orer 
and  above  what  was  necessary  to  discharge  the  judgment  beld  by  Downer, 
and  the  money  due  upon  tlie  mortgage,  then,  if  Henry  P.  Hubbell  stood  in  th^ 
place  of  Judge  Hubbell,  they  were  under  no  obligation  to  pay  over  the  surplui 
money  nominally  due  upop  the  sale;  because  a  penon  bidding  in  prof^rty  upoil 
fi  Bale»  made  on  a  jujgqient  or  decree  in  his  own,favor,  is  und^r  no  ob^g^i^^ 
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to  pftj  OTer  the  money  to  tbe  ofBcer  Dbaking  tLe  Mo,  unless  tliere  are  conflict* 

ing  executions  or  decretal  sales;  and  this  is  so,  even  though  the  .sheriff  is  com- 
manded by  the  writ  to  have  the  inoney  in  court  before,  or  on  a  particular  given 
day.  Under  a  statute  similar  to  ours,  in  New  York,  the  supreme  court  of  that 
State  held  that  money  need  not  be  paid  to  the  sheriff  when  the  property  was 
bid  off  by  the  judgment  crejditor;  excepting  cases,  of  course,  where  there  were 
conflicting  execution.  It  was  unnecessary  then  to  pay  the  surplus  money  ia 
court  in  this  case;  and  if  paid  in  by  H.P.  Ilubbell,  he  had  a  right  to  take  it  out 
of  the  hands  gf  the  clerk  without  any  order  whatever.  A  nd  to  this,  I  wish 
to  read  an  authority,  5  Cowen^  396.  I  do  not  intend  to  take  up  the  time  of  tbe 
Court  in  reading  the  whole  opinion,  but  will  proceed  at  once  to  read  that  por- 
tion which  has  an  application  to  this  particular  point.  *^  The  only  remaining 
question  (say  the  court)  is,  whether  the  sherifif  is  entitled  to  recover  the  value 
of  the  pare  from  the  plain tifT  in  error;  though  the  latter  is  entitled  to  receive 
the  same  money  from  the, sheriff  at  the  moment  of  its  payment  The  answer 
seems  to  be  cut  bono  ?  Since  the  plaintiff  is  entitled  to  the  money,  why  cofn- 
pel  him  to pdif  it?  Why  should  he  do  tjiis,  when  he  may  turn  round  and  sue 
the  sheriff  for  it? 

*f  The  general  rule  undoubtedly  is,  ihRi' (he  sherif  must  sell  for  cash;  but 
{he  court,  in  Nichols  vs.  K<?tchum,  TJO  John.  92,)  ^say  it  would  be  unreason- 
able and  injurious  to  d^btovs  as  well  as  creditors,  to  insist  that  the  creditor  on 
the  execution  should  advai|ce  iponey  on  hjs  bid,  when  the  eole  object  of  the  sale 
is  to  put  money  in  his  pocket,  by  paying, a  debt  due  him  *  "  The  Court  tbea 
proceed  .with  the  opinion  ns,  to  the  rule  when  there  are  conflicting  executions, 
jn  such  case  the  Court  say  that  the  money  bid  must  be  paid  over. 

That  is  not  the  c^e  here.  H.  P.  Hul^bell  had  a  right  to  that  money — an 
absolute  right.  lie  could  have  retained  it,  and  was  under  no  obligations  to  pay 
it  over  unless  he  had  a  surplus  of  more  fhan  the  amount,  for  which  he  had  bid 
the  property  .off  at  the  previous  sheriff's  sale;  and  then,  who  would  it  go  to? 
put  that  was  not  the  case.  Tliis  inquiry  need  not  here  be  answered.  Out  of 
some  $300,  for  which  he  bid  thepropert}  in  to  satisfy  his  claim,  it  appears  that 
the  enormous  sum  of  $93  passed  into  his  hands,  or  into  the  hands  of  Judge 
BubbelL  if  you  \\*ilL  I  have,  then,  undertaken  to  show  that  the  conduct  of 
J'  df;e  Uubbell  was  warranted,  in  all  respects  by  the  law  of  the  land,  and  I 
think  I  have  succeeded.  But  we  will  now  suppose  that  I  have  not  succeeded  in 
my  atteoipt.  Suppose  that  Judge  Ilubbell  was  mistaken  in  relation  to  his  rights 
in  this  case,  or  or  his  rightfyil  j^wer  to  act,  and  do  what  ho  did  do.  Suppose 
he  was  mistaken.  Is  there  any  evidence  which  shows  that  his  conduct  was 
corrupt — that  by  his  acts  lie  has  committed  any  crime.  That  is  the  question 
for  tlie  consideration  of  this  Court — and  not  whether  he  was  absolutely  autho- 
rized in  doing  what  he  did  do;  Uiat  ie  quite  iqimaterial  on  this  trial  and  in  this 
Court.  If  he  w^as  not  right,  and  did  not  act  frona  qorrupt  motives,  I  say  be 
is  not  amenable  to  any  earthly  tribunal. '  Whai  ,evidence  have  we  on  that 
subject.     ,  .         .  ,^ 

'  iln  the  first  place,  we  have  Mr.  Downer,  the  onjy  man  who  answers  to  the 
till.  ,.i^o  objection  is  made  on  his  part,  to  Judge  Hubbeirg  sitting  in  that  c^se. 
He  ^asnot  afraid  of  ti-usting  his  rights  ta  Judge  tlubbell.  Mr.  Finch  was  will- 
yjg.9p  the  part  of  the  complainant,  and  they  were  both  cognizant  of  the  fact^ 
ana  both  then  supposed  that  he  was  really  the  o\yner  of  the  sheriff^s  certificate 
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vU|BlitWM  io  the  haiicU>of  IL  P.  Ilubbell,  or  .of  Judge  Hubbell.  I  a&k,  witli 
ibis  knowledge  then  Wore  tbem,  bow  it  is  tbat  they  sbould  go  on,  wben  tbej 
were  aware  that  a  decree  confirming  the  sale,  would  be  an  absolute  liuHitj.  if 
that  made  him  interested  in. the  suit.  If  Ju^lge  Hubbell  supposed  be  wasao- 
ing  an  improper  or  illegal  act,  and, o^ie ijiqt  warranted  by  law;  how  is  it,  that  in^ 
open  Court,  in  the  face  and  eyes  of  Finch  and  Downer,  be  should  proceed  in 
the  manner  in  which  be  did,  if  be  was  cpirupt /  Did  ever  any  human  being 
discover  that  a  corrupt  man  was  so  open  m  his  conduct,  that  be  should  place  the 
evidence  upon  the  almost  imperrshable  records  of  a  Court,  before  a  tbousand 
people  pefbapa,  and  thus  promulgate  his  conduct  to  the  world,  and  for  whicb 
he  could  be  convicted  upon  an  impeachment?  He  must  be  the  most  silly  and. 
fool-hardy  of  all  men,  or  he  rau§t  be  the  most  confirmed  in  wickedness.  X  say, 
any  man,  if  he  will  do  a  thing  of  that  kind,  must  be  the  wiaakest  of  all  men,  or 
be  must  be  disposed  to  regard  his  petition,,  bis  happiness,  bis  reputation,  of  all 
men  in  existence,  of  the  least  worth^and  importance.  But  the  fact  is,  no  man 
is  disposed  to  disregard  his  position  m  this  world  so  much,  as  to  do  an  act  of 
that  kind,  and  place  it  upon  the  recoids  of  a  Couit,  and  that  too,  in  the  presence 
of  hundreds,  or  thousandf  of  people.  That  alone,  in  my  judgment^  negatives 
the  idea,  tb^t  he  supposedhe  was  doing  an  act  in  which  there  was  the  least  im- 
propriety. I  say  then,  that  the  intention  to  do  wrong  is  not  established.  Al- 
though, for  argument  sake,  I  might  concede  tbat  he  may  have  been  mislakenj 
or  was  wrong  in  his  course;  yet,  it  is  quite  obvious  that  he  had  no  improper 
object  in  view,  and  it  is  for  that,  if  for  anything,  that  his  conduct  must  be  pro- 
nounced corrupt  \ou  may  even  act  on  the  position  that  counsel  liave  already 
assumed  in  this  case — tbat  you  are  to  infer  the  corrupt  intent  from  the  act  it- 
eelf.  Then,  I  say,  that  circumstances  surroiiT^ding  that  act  rebut  the  presump- 
tion, that  the  gentleman  would  raise  from  ibe  act. done,  or  committed.  Will  any 
one  of  the  learned  Managera,  or  their  counsel,  maintain  that  if  they  had  a  cor- 
rupt motive  in  their  hearts  that  they  would  do  the  wrongful  act  before  hun- 
dreds of  people;  and  not  only  do  it,  so  that  it  could  be  proved  by  them,  but 
go  further. and  place  it  upon  the  rec<)rds  of  a  Court?  Would  they  act  in  that 
unheard  of  manner  f  I  ask  then,  whether  it  can  seriously  be  believed,  that  the 
respondent  was  so  great  a  fool  as  to  do  it — and  I  must  say  he  was  a  fool  if  he 
did  do  it  It  is  upon  no  other  hypothesis  that  you  can  account. for. that  tind 
of  conduct  It  is  worthy  of  being  remembered,  that  fools  and  weak  men  are 
seldom  scoundrels.  Another  circum^^tance  in  connection  with  thia  matter, 
which  shows  that  Judge  Ilubbell  acted  from  the  piirest  motives,  is,  that  in 
making  that  decree,  he  foreclosed  all  the  rights  and  equities  that  might  exist 
in  him,  as  the  subseqtient  execution  creditor.  That  decree,  I  sriv,  cut  him  out 
of  all  the  rights  he  had.  He  could  make  an  order  then  as  well  as  any  other  judge. 
Again,  I  say,  he  had  no  improper  motives — none  earthly — and  every  man, 
unless  he  has  had  his  mind  prejudiced,  by  some  outside  pressure,  must  come  to 
the  conclusion  to  which  all  men  ordinarilv  come  from  the  facts.  I  know  that 
men  at  tiroes  form  opinions  upon  very  weak  evidence,  and  that  they  sometimes 
form  opinions  at  variance  with  what  they  would  ordinarily  form;  but,  iB^y,  they 
could  not  sit  down  and  disarm  themselves  of  piejudice,  and  by  any  possibility 
arrive  at  the  conclusion,  that  Judge  Hubbell  had  any  corrupt  motives,  or  that 
he  supposed  for  one  moment  he  was  doing  wrong.  He  was  doing  all  the  parties 
litigant  asked  in  any  event ;  and  when  they  got  what  they  asked,  they  got  all 
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the  law  gave  tbera.  Before'nb  CoKrt  tovitd  they  le^ltjrliave  detnaoded  mor* 
than  was  granted;  and  although  ttocotii plaint  comes  from  anybody  interested 
in  that  siiit,  yet  a  complaint  does 'cop)&. and  from  One  too,  Who  possesses  a  spirit 
of  ^eep  revenge  against  Judge  Hubbell;  and  the  matter  is  placed  before  this 
Court  for  trial.  That  is  the  way  in  which  this  Case  is  presented  for  the  consi- 
deration of  this  CouH;.  It/ of  course,  matters  not  who  has  put  it  in  motion,  and 
who  has  kept  it  in  motion,  until  it  has  reacLed'the  bar  of  this  Court.  It  comes, 
and  with  it  the  assertion,  that  the  Judge  in  that  act  was  corrupt 

Mr.  President,  if  that  is  corruption,  again  I  say  give  roe  corruption ;  and  let 
the  gentlemen  have,  (heir  virtue,  Tliat  is  the  kind  of  corruption  I  want;  if 
that  \s  corruption,  they  may  run  off  with  all  their  virtue. 

Mr.  President,  I  have  f>a\d  all  tiiat  1  consider  necessary  upon  this,  as  well  as 
upon  the' other  specifications  to  which  I  have  alluded.  I  wish  to  be  as  brief  as 
possible  upon  all  the  chai^ges  to  which  I  direct  my  attention;  but  from  th^ 
*'  marking^  of  the  various  specifications,  1  cap  very  well  anticipate  that  they 
propose  to  notice  every  tiling  aiid  probably  a  littfe  more;  and  go  outside  of 
them,  and  reason  from  cause  to  effect,  and  by  analogy  npon  various  things  not 
in  the  specifications.  Nevertheless  I  may  be  wrong.  I. drew  the  conclusion  from 
the  fact  that  there  is  such  an  utter  absence  of  evidence  to  sustain  this  charge^ 
that  it  is  insulting  to  common  sense  to  entertain  the  idea  that  it  is  sustained. 

I  now  proceed  to  the  third  article.  That  is  the  celebrated  Ilaney  case,  which 
went  the  rounds  of  the  papers  during  the  last  judicial  canvass  in  (his  circuit. 
And  what  is  the  charge?  It  is  that  one  James  M  Haney,  having  been  in- 
dicted.    [Mr,  Knowlton  read  the  indictment.] 

This  is  an  indictment  containing  an  ordinary  allegation  of  making  an  assault 
without  any  weapon  whatever.  It  is  in  the  ordinary  language  of  an  action  of 
trespass,  leaving  out  the'' peace  of  God  and  the  State  of  Wisconsin** — and  that 
does  not  amount  to  a  great  deal,  because  God  disturbs  but  few  men.  The  alle- 
gation is  that  he  made  an  asv^^ault,  and  then  it  »tops,  so  far  as  the  charge  of 
making  an  assault  is  concerned ;  and  then  it  goes  on  to  say !  and  the  said  James 
M.  Haney,  ti  en  and  there  being  armed,  <&c.,  did  shoot  at  the  said  Thomas  Ar- 
land«  with  intent,  <&c. 

Now,  Mr.  president,  on  that  indictment  we  understand  one  thing  distinctly,, 
and  that  i«,  that  the  jury  recommended  the  prisoner  to  the  mercy  of  the  Court. 
The  Court  will  underst'ind  another  tiling,  and  that  is,  that  a  question  arose  upon 
the  motion  in  arrest  of  judgment^  as  to  whether  lh«  indictment  was  an  indict- 
ment under  the  3oth  section  of  chapter  133,  which  reads  as  follows: 

"If  any  person,  being  anneal  with  a  dangerous  weapon,  shall  assault  another,, 
with  intent  to  rob  or  to  murder,  he  shall  be  punished  by  imprisonment  in  the 
state  prison,  not  moie  than  ^\'b  years  nor  less  than  one  year." 

Now  it  is  contended  that  this  indictment  is  drawn  under  that  t^ection.  This 
question  was  discussed,  as  appears  from  the  evidence  bwfoxe  the  Court,  upon  the 
motion  in  arrest  of  judgment.  TFie  counsel  in  that  case  upon  the  part  of  the 
accused  was  forced  to  contend  that  that  indictment  was  good  for  nothing  under 
that  section,  and  under  no  section,  that  is  so  far  as  any  punishment  was  defined 
and  provided  for  in  the  statute.  They  also  particularly  contended  tliat  it  was 
not  good  under  the  32d  section  of  this  same  chapter. 

It  is  true  that  the  late  District  Attorney  of  this  county,  an  1  the  prospective 
attorney  general  of  this  State,  thought  otherwise  iu  regard  to  this  matter.     It 
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is  1^  cfteRMNK  h«w6V€ii^  fw  iiMft.to  iAkiwik  v«B  «f  km  0fHi  baiitlifl|f8»:  lest  ne^ 
one  should  think  that  the  thing  which  he  has  ushered  into  existence  wi^  of  a^jr 
pwti(s«lar  a(ioottiii.  Wel]»  it  i«  dodbtful  to  me  whether  Mr.  Diatriei  i  ttomey  eter 
wiUaeeianythiDg  of  that  so  far  as  this  indictment  is  concerned.  H6  says  vwy- 
pvcnnptly  Ihai  he  had  bo  dOubt  but  that  Haney  must  be  sentenced,  if  sentenced 
ataii,  tinder  the  SSth  section.  His  mind  was  perfectly  fixed  at,  and  prior  to 
the  time  when  Haney  was  sentenced.  But,  Mr.  President,  iteo  happens  that 
his  opinion  is  not  to  guide  this  Court;  in  that  respect  we  are  fortunate. 

It  will  be  noticed  that  this  section  of  the  btatute  m  framed  in  a  very  aiagplar 
nmoBer,  and  it  becomes  material  in  order  to  get  at  the  intention  of  the  legisla^ 
ture,  to  examine  the  preceding  sections  as  well  as  subsequent  onas,  that  we  nwiy. 
see  whether  Mr.  District  Attorney  is  right  in  his  construction  or  not.  Sup|>060 
the  indictment  is  construed  as  containing  a  charge,  that  '*  beiag  armed  with  a 
dangerous  weapon,  he  made  an  assault,"  &c.,  with  intent  to  murder,  ^-^if 
that  is  Con<»eded  to  be  stated,  then  it  becomes  material  to  examine  this  stauts 
to  see  whether  that  indictment  would  then  be  within  the  35th  section.  I  maia«' 
tain  it  would  not.  It  is  necessary  to  charge  that  being  armed  with  a  dangerous- 
weapon^  2^  made  an  assault  with  intent  to  rob  and  to  murder;  or  with  intent 
to  rob  or  murder.  The  copulative  ^and/'  and  the  disjunction  ^'  or,''  are  to  be 
construed  alike — as  meaning  the  same  thing.  This  is  common  in  the  construe* 
tion  of  StatutcN  where  the  intent  seems  to  demand  such  construction.  E^ery 
lawyer  will  bear  me  out  in  .this  mode  of  getting  at  the  intention  of  the  legisla- 
tire  body.     It  is  both  usual  and  correct,  so  to  construe  Statutes. 

The  object  of  the  legislature,  ssems  to  be,  if  I  understand- the  language  of  the* 
35th  section  correctly,  to  punish  robbers,  who  to  accomplish  their  object,  carry 
them  with  the  intent  to  murder,  not  to  punish  any  other,  who  makes  an  assault 
with'  intent  to  murder.  Lawyers,  doctors^  clergymen,  and  such  persons  as  ar« 
ordinarily  engaged  in  some  useful  employment,  and  who  occasionally  make 
such  assaults  are  not  aimed  at  in  this  section.  The  object  was  to  reach  the  robber 
who  has  oHirder  in  his  heart 

It  seems  that  the  legislature  were  aware,  at  the  time  they  parsed  this  act,  that 
robbere  would  occasionally,  perhaps  frequently  murder,  for  the  purpose  of  car« 
rying  into  effect  their  chief  intent — the  intent  to  rob*  That  this  was  the  object|. 
is  seen  from  tbe  subsequent  and  previous  sections  of  the  Statu te^.  If  the  legis- 
lature attempted  to  punish  robbcre  when  they  had  the  additional  intent  to  mur- 
der,  then  it  is  quite  clear  that  Mr.  District  Attorney  was  mistaken  in  relation 
to  his  construction  of  the  Statute. 

I  will  now,  before  I  proceed  to  an  investigation  of  the  doth  section,  consider 
the  34th.     I  will  read  it: 

"  If  any  person  shall  assault  another,  and  shall  feloniously  rob,  steal  and  take 
from  his  person  any  money  or  other  property  which  may  bti  the  subject  of  lar- 
ceny, such  robber  being  armed  with  a  dan^ferous  weapon,  with  intent,  if  resisted^ 
to  kill  or  maim  the  person  robbed,  or  if  being  so  armed  he  shall  woun<l.or  strike 
the  person  robbed,  he  shall  be  punished  by  imprisonment  iu  tbe  t>tate  prison, 
not  more  than  ten  years  nor  less  than  than  three  years.'* 

What  \(K  the  object  and  intention  of  the  legisIatuiB  as  expressed  in  thU  sec* 
tioD  ?  It  is  to  punish  robbers  who  intend  to  commit  the  cjiine  of  robbery;  and 
also  to  kill,  or  maim  the  person  robbed,  if  such  robber  shall  be  resisted  \u  hit 
attempt  to  rob  \  Sfid  who  not  only  hav^  tbia  double  intcpott,  biit|  in  fact,  succ^d 
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Hi  aooomplishing,  or  oarrpiug  intd  effect  a  pmi;  aod  a  pcH  ojifyj  'of  allr  tint 
was  intended. 

If  the*  act  ef  killmg  intended  had  actually  been  conetimtnated,  tken,  by 
another  provision  of  this  chapter^  the  offender  would  have  been  guilty  of  mar* 
der,  and,  upon  convic4ion  thereof,  the  punishntent  of  death  must  have  been  in- 
flicted. This  clearly  shows,  that  tke  inUnt  to  kill  or  malm,  if  resisted,  fmttt 
accompany  the  matter  of  robbery,  in  order  to  bring  a  person  Within  this  d4th 
section. 

To  bring  an  offender  under  this  34th  section,  it  must  be  allege  and  shown 
that  he  had  committed  the  crime  of  robbery,  and  that  he  also  had  theinteotkm 
of  maiming  or  committing  murder  at  the  same  time,  in  case-  he:  should  be  re- 
eibted.'  It  must  be  further  alleged  aud  shown,  that  the  intent  to  kill  or  maim 
was  not  carried  into  effect.  It  must  also  appear  that  the  robber  was  *^  armed 
Ufith  a  dangerous  weapon" — precisely  as  in  the  3$th  soetion.  The  3  4th 
section  contemplates  a  striking  bf  the  robber  of  the  person  assaulted.  The 
reading  is,  ^  or  shall  wound  or  strike  the  person  so  robbed.'^  "J'hen,  I  say, 
they  intended  to  provide  in  this  section  for  the  punishment  of  an  individual 
who  had  actually  robbed  another,  with  an  intent  to  kill  or  maim,  and  who  had 
not  carried  into  effect  the  intent  which  existed  in  his  mind,  to  kill  or  to  maim. 
I  wish,  here,  to  observe,  that  if  there  was  an  intention  '*  to  killy"  \t  was  an  inten- 
tion to  murder,  because  previous  intenUon  implies  ddiberation,  forethought^ 
malice  prepense^  in  the  language  of  the  law.  Then,  I  aay,  it  is  clear  that  the  le- 
gislature intended  to  proride  for  the  punishment* of  an  individual  whose  busi- 
ness was  that  of  robbing,  and  who  actually  aucceeded  in  rol>bing,  and  at  the 
same  time  had  a  farther  intent — that  was  to  kill  the  person  robbed*— although 
be  did  not  succeed  in  coromiting  the  murder.  It  would  be  necessary  if  there 
was  an  actual  striking  of  the  person  robbed,  to  prove  upon  the  trial  of  the  ac- 
cused, that  the  person  thus  struck  was,  in  fact,  the  party  rol>bed^  The  penon 
must  actually  steal  money  or  other  thing,  which  would  be  tlie  subject  of  lar- 
ceny. It  would  be  necessary  also  to  establish  that  the  accused  had  committed 
this  larceny  u{K)n  the  pt^rson  or  another  at  a  time  when  he  was  armed  with  a 
dangerous  weapon,  anil,  that  he  had  the  intention  at  the  time  of  robbing,  to  kill 
or  maim  the  person  robbeJ,  if  by  him  resided.  All  the  accompanying  circam- 
nances  would  be  evidence  to  go  to  the  jury  so  as  to  enable  them  to  ascertain 
whether  the  intent  was  to  kill,  or  merely  to  maim.  It  would  be  neoeasary  to 
establish  the  fact,  that  the  robbery  did  take  place;  and  next>  that  the  robber 
was  armed  with  a  dangerous  weapon,  and  that  he  intended  to  kill  as  well  as 
to  rob;  and  that  then,  upon  conviction,  the  sentence  would  follow  that  he  be 
imprisoned  not  less  than  three  yeai*?',  nor  more  than  ton  years. 

The  legislature  couple  the  intent  to  rob  with  the  intent  to  murder,  which 
is  %'ery  common.  The  jury  might  come  to  the  co^wloflion,  that  the  party  did 
not  intend  to  murder;  but  the  legislature  made  this  act  broad  enough  to  cover 
the  crime  if  the  robber  only  maimed,  or  if  he  struck  up«>n  any  part  of  the  body 
which  might  have  resulted  in  maiming,  the  jury,  from  that,  act,  might  find  an 
intent  to  maim.  If  he  was  to  strike  with  a  dirk  Upon  any  part  of  the  body, 
where,  from  a  wound,  death  would  naturally  ensue,  that  would  be  a  circumstance 
from  which  the  jury  could  rationally  infer  that  he  intended  to  murder,  and  not 
merely  to  maim. 

The  next  section  undertakes  to  provide  for  the  same  class  of  Offeadere  when 


A  Vl»  ioteiii  <exi8ta  nod  beiog  mrmei  m  like^aumiier ;  aad  wh«n  tb^  aooompIiBli 
HO  pari  of  their  deeigo.  l^aw  the  qu6B(ioo  ia  not  merely  whether  the  ioteDtjoa 
referrod  to  ia  this  35th  BoeiioQ  was  to  kill  if  resisted,  because  it  includes  ai| 
intention  to  '^  rob  or  to  murder,^^  If  the  robl^r  waa  not  resisted,  the  iDlentioa 
night  cxidt  to-  do  the  act  of  coKomitting  murder  in  addUioik  to  the  intention 
to  rob,  and  if  so,  he  would  be  within  this  section,  whether  he  calculated  to  do 
that  act,  whether  be  was  resisted,  or  was  not  resisted.  The  previous  section  pro- 
vides for  the  punishment  of  a  robber  who  intends  to  rob  and  has  an  additional 
intent  to  kill  the  person  thus  cobbed.  And  thene  two  intentions  might  well 
exist  at  the  same  time  and  go  hand  in  hand.  The  legislature  understood  it  and 
provided  for  it  V\  ill  any  one  contend  that  under  the  8  4th  section  a  conviction 
oould  be  had  by  proof  of  a  robbery  unless  the  intention  to  kill  or  maim  went 
with  it  ?  It  is  not  a  provision  which  punishes  for  robbery  in  fact,  unconnected 
with  anything  else,  but  punishes  it  when  there  is  an  intention  to  kill,  or  maioi 
if  rensttd.  The  next  section,  as  I  have  stated,  is  a  plain,  palpable  provisioB 
to  punish  the  same  kind  of  offender  iiaving  the  same  inteiU  when  he  is  armed 
with  a  dangerons  weapon  and  has  accomplished  no  part  of  that  which  he  did 
intend.  This  construction  gains  strength  from  the  fact  that  in  a  previous  sec- 
tion the  legislature  have  provided  for  the  punishment  of  an  individual  who 
has  made  an  assault  with  an  ititent  to  kill  or  murder.  What  would  be  the  use 
of  twice  declaring  the  puni:»hment  for  tlie  same  offence.  The  punishment  for  an 
assault  with  intent  to  muixler,  whether  made  when  armed  with  a  dangerous 
weapon  or  not,  is  fixed  in  the  3 2d  section.  What  then  is  the  effect  of  the  35th 
section  ?  It  has  no  earthly  use,  if  the  language  is  to  bo  severed  so  as  to  include 
ao  2»»iult  with  the  intent  to  murder,  unconnected  with  an  intent  to  roU  That 
is  already  provided  for.  Wo  must  then  construe  these  various  sections  so  as  to 
bave^  them  all  mean  something;  so  that  none  shall  mean  nothing  at  all.  Section 
32  provides  as  follows: 

^  If  any  person  shall  assault  another,  with  intent  to  murder,  or  Lo  maim  or 
disfigure  his  person,  in  any  of  the  ways  mentioned  in  the  next  preceding  section, 
he  shall  be  punished  by  imprisonment  in  the  state  priEon,  not  more  than  five 
years  nor  less  than  one  year,  or  by  fine,  not  exceeding  one  thousand  dollars  nor 
less  than  one  hundred  dollars." 

Now  let  us  look  at  the  sense  of  the  idea  that  a  legislative  body  would  make 
aprovisioD  in  relation  to  a  particular  ofifence,  however  performed,  as  is  undoubt- 
edly the  case  in  this  thirty-second  section,  as  to  assaults  with  intent  to  murder, 
and  should,  notwithstanding  aga*n  make  provision,  as  the  €ame  matter  included 
in  some  previous  section  of  the  same  act. — 't  is  quite  evident  that  an  assault^ 
with  intent  to  murder,  might,  or  might  not  be  made  with  a  dangerous  weapon ; 
and  the  legislature  provid(/d  that  this  offence  might  be  punished  by  a  fiueas 
low  as  100  dollars,  and  yet  forsooth,  they  would  have  been  punished  under  a 
Mibsequent  provision,  ior  the  same  identical  act,  by  imprisonment  in  the  state 
prison,  and  although  the  least  penalty  that  could  be  iufiicted,  would  be  imprison- 
ment for  the  term  of  one  year. 

Is  there  any  sense  in  that  kind  of  construction  ?  I  am  constrained  to  say, 
that  in  my  humble  opinion,  there  is  very  little.  It  is  an  attempt  to  convict  a 
legislative  body  of  being  decidedly  silly.  Then  I  say,  there  is  a  punishment 
prescribed,  for  making  an  assault  with  intent  to  murder,  whether  armed  with  a 
dangerous  weapon  or  not    As  to  an  assault  with  intent  to  murder,  this  aec- 


tioii  wheirdimetod  and  nnderstatidiiiglj  r^i  #iH  be  as  foUoim:  **  If  mi^  peMoa 
AhAll  aMauk  another,  with  intent  to  rnnrder,  he -shall  be- punished  by  inflrpTieoii* 
ment  in  the  state  prison,  not  'nvom  than  fiv^e  years^  no  ie§s  than  one  Jem,  or 
hyfine^  not  exceeding  one  thousand  dollars  nor  lenn  than  one  hundred  doUaruJ* 
Buppoue  a  person  shonld  be  indicted  under  this  section,  for  an  sMault  witli  is* 
tent  to  murder,  and  it  should -appear  on  the  trial,  that  the  oflfender  made  tiM  an- 
sault  with  a  dangerous  weapon,  where  irith  he  was  armed.  Is  it  not  tree  Chal 
heconld  on  conviction,  be  punished  under  it  by  a  noere  fine <of  one  hundred 
doRaRi, — would  any  superior  Court  undertake  to  reverse  such  jndgQMtot,  if  pto* 
nounced  in  the  inferior  Court/ 

A  doubt  might  ri9e  in  the  mind  of  the  Judge  however^  under  this  aeelioii) 
from  the  peculiHr  phraseology  of  the  enactment  He  might  vrery  well  auppoee 
that  the  legislature  only  intended  to  provide  for  the  punishment  of  an  omsnder 
irho  should  assault  another  with  intent  to  murder  by  putting  out  an  eye^  aa 
would  be  the  case  if  he  was  charged  with  an  a^'sault  with  indent  to  maim  by 
jnUtiny  ^  out  the  eye^  of  the  person  assailed. — ^The  langnage  of  the  aeetioii 
would  perhaps  warrant  such  construction  as  here  intimated.  And  yet  it  wonld 
hardly  appear  probable  that  a  man  should  intend  to  murder  by  merely  cutting 
of  the  ear,  or  slitting  the  nose  of  another,  because  it  is  not  an  ordinary  way  to 
carry  murder  into  exeqution.  Now  you  might  eut  off  a  man'^  ear,  and  not  sorer 
a- great  deal  of  it,  and  it  would  not  be  strong  evidence  of  his  intention  to  kilL 
Or  he  might  slit  or  mutilate  the  nose  or  lip.  That  however,  is  not  making  aa 
assault  which  would  ordinarily  produce  death.  Now  is  it  to  be  presumed  ifaat 
under  the  82d  section  the  legislature  intended  that  he  should  suffer  this  poi^ 
isliment  in  case  he  assaulted  with  intent  to  murder  in  any  wav,  en*  if  he  as- 
saulted with  intent  to  maim  by  cutting  out  the  tongue,  or  to  disngure  by  cutting 
off  the  ear,  <&c.  Is  that  rational,  I  say,  or  is  it  more  rational  to  stippose  the  l^ia* 
lature  intended  to  punish  an  assault  with  intent  to  murder  by  putting  out  an 
eye,  or  by  cutting  off  the  ear — the  latter  of  which  could  hardly  be  supposed 
■nfficient  to  produce  death,  and  that  too,  when  he  mi^ht  make  the  acsault  with- 
ontr  accomplishing  any  part  of  his  object. — The  punishment  under  this  section, 
for  an  assault  with  intent  to  murder  is  much  less;  because  to  this  intention  there 
is  no  additional  intent  to  rob.  The  intention  was  to  punish  those  who  should 
in  any  way  assault  with  intent  to  murder,  but  whose  occupation  was  not  rob- 
bing, although  actually  having  the  means  with  them  to  carry  into  efiect  the 
intention  existing. 

The  85th  section  was  intended  for  those  who  asaauU  with  intent  to  rob,  and 
to  accomplish  which,  also  intend  to  murder,  and  for  that  purpose  co  armed  wi^i 
a  dangerous  weapon,  whereby  they  may  not  only  commit  robbery,  but  also 
carry  out  the  further  intent — the  intent  to  murden  For  these  various  offences 
the  legislature  then  go  on  and  say — ^  If  any  person,  shall  by  force  and  violence^ 
or  by  assault  and  putting  in  fear,  feloniously  rob,  steal  and  take  from  the  per* 
son  of  another,  any  mon^y  or  other  property  which  may  be  the  subject  of  lar* 
ceny,  such  robber  not  being  armed  with  a  dangerous  weapon,  he  shall  be  pun* 
ished  by  imprisonment  in  the  state  prison,  not  more  than  three  years,  nor  less 
than  one  year." 

Now,  this  provides  for  the  punishment  of  an  individnal,*  who  robs  without 
being  armed  with  a  dangerous  weapon ;  and  who  does  it  with  force  and  vio* 
lenee^  and  by  petting  in  fear  the  person  robbed,  unconnected  with  any  intent  to 
kill.    The  next  section  provides : 
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^  If  any  person,  not  b^i^g  armed  witli  a  dangerotis  weapon,  aball  aaaamt  awo* 
tfaer  with  force  and  violence,  and  with  intent  to  rob  or  to  steal,  be  shalt  be  ptm^^ 
iefaed  by  imprisonment  in  the  state  prison,  not  ttibre  than  two  yean  nor  less 
than  8i)c  months." 

It  18  qnite  immaterral  bow  a  man  is  robbed,  or  mnrde^ed,  ao  be  that  e?tlM# 
is  done.  This  is  obviously  so  as  to  murder.  Very  well,  we  wHI  not 'dwell  opoifc 
this  matter. '  It  i^,  I  think,  obvious  that  this  indictment  is  not  good  under  the 
$5th'  sectiot),  and  perhaps  not  under  either  bf  the  sections  to  which  I  have  allii^ 
ded.  It  is  ^uite  immaterial  under  which  section — ^the  32nd  or  ^Si\k — Judge 
Hubbell  pronounced  the  sentence,  because  either  will  cover  the  case.  He  nwy 
have  supposed  that  it  was  necessary  for  the  indictment,  elearly  to  state  boW  tho 
murder  was  atterbpted — whether  by  cutting  out  the  tongue,  or  destroying  the' 
eye,  or  by  some  other  means  referred  to,  in  the  82nd  section ;  and  so  chose  to 
base  his  judgment  upon  the  45th  section,  which  would  entirely  sustaiki  bim« 
This  section  reads  ^ 

**  If  any  person  shall  assault  another  with  intentto  commit  any  burglary,  rob- 
bery, rape,  manslaughter,  mayhem  or  any  felonj,  the  punishment  of  which  as- 
aaTrlt  is  not  herein  prescribed,  he  sball  be  punished  by  iinpri^nment  in  the  state 
prison  not  more  than  three  yt^n  nor  loss  than  six  months,  or  by  fine  not  exceed* 
ing  one  thousand  dollars  nor  less  than  one  hundred  dollars." 

But  either  this,  or  the  3 2d,  is  sufficient.  Uow,  it  seems,  that  Judge  HubbeM 
did  hold  that  although  this  was  not  a  good  indictment  under  the  35th  section, 
yet  he  did  suppose  enough  could  be  struck  out  as  silrplusssge,  so  that  the  indi- 
vidual could  be  panisbed  under  the  45th  section.  That  was  his  opinion,  and 
he  so  decided.  This  matter  was  much  talked  about,  and  seriously  discussed  "at 
bar ;  and,  I  ask  now,  and  I  submit  to  the  lawyers  who  are  members  of  thia 
the  Court — I  ask,  how  many  of  them  can  take  tbeee  various  enactments,  and 
having  this  indictment  before  them,  and  called  upon  to  put  a  true  construction 
upon  the  whole — ^how  many  of  them,  I  ask,  could  say  with  the  district  attorney, 
that  he  has  "  no  dovbtP 

1  say  the  legislature  did  provide  in  the  last  section,  that  unless  it  was  clea» 
that  an  offender  was  within  some  previous  section;  apparent  upon  the  f»5e  of 
the  indictment,  thathe  should  be  punished  under  the  45th  section.  This  should 
be  done — it  is  what  the  Court  ought  to  do — it  is  what  Judge  Hubbell  in  this 
instance,  had  a  legitimate  right  to  do;  and  I  say,  so  far  from  his  being  c^nsur* 
able  for  the  part  he  acted  in  this  case,  he  is  entitled  to  the  praise  of  bis  fellow 
men.  There  is  obviously  a  defect  in  this  indictment  If  Mr.  District  Attor* 
ney  intended  to  draw  it  under  the  35th  spction,  he  should  have  said,  "  and  the 
said  James  M  Haney,  being  then  and  tliere  armed  with  a  dangerous  weapon, 
to  wit,  a  pistol-gun,  loaded  with  gun-powder,  and  one  leaden  bullet,  did  make 
an  as!»ault,  upon  one  James  Ariand,  then  and  there  being,  with  intent,  him  the 
said  James  Arland,  feloniously  and  of  hw  *  malice  aforethought  to  rob  and  to 
murder,'  or  *  to  rob  or  to  murder.' " 

That  is  the  kind  of  indictment  the  gentleman  should  have  drawn,  if  we  are 
not  at  liberty  to  separate  the  words,  or  to  murder,  from  that  of  robbing.  I 
maintain  that  it  was  necessary  to  allege  that  he  made  the  assault  with  intent 
to  rob  and  to  raurder. — Both  intents  must  exist  at  the  same  time,  in  order  to 
convict  under  this  section.  It  is  well  settled  in  law,  that  the  disjunction  "  or," 
mnat  frequently  be  construed  to  read,  or  meito  **  and."    "And"  is  the  propet 
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wo^faara  to  use,  between  the  word  .*^.rob7'  and  **  to  muider.*'  It  means  tha 
same  thing;  that.i^  *^or/'  means  theaame  as  *^aad/'  ia  this  particular  eection. 
There  must  be  an  intention  to  rob,  with  intent  to  murder  ;-r-but  if  it  i»  sever- 
able,  then  James  M.  Haney  did  make  the  assault.  That  is  the  positive  alle^- 
tioo ;  but  it  is  not  afterwards  alleged  that  he  made  au  aswult^  being  armed  with 
a  dangerous  weapon,  with  any  intent  whatever,  and  jon  must  strike  out  a  con- 
siderable portion  of  this  indictment,  to  make  it  a  good  indictment,  under  anj 
section. — When  Mr.  Collins  said  or  contended  that  it  was  not  good  under  the 
35th  section,  Judge  Hubl  ell  called  his  attention  io  tlie  45th  ^ectlon,  and  asked 
whether  it  might  not  be  a  good  indictment  under  that,; — whether  enough 
might  not  be  struck  out,  or  considered  as  surplussage,  -and  vet  leave  enough 
to  make  it  an  indictment  for  an  assault  to  commit  a  felony,  and  therefore  aub* 
ject  Haney  to  punishment,  under  this  45th  section.  Yet  Mr.  Collins,  as  he  tes- 
tifies, contended  that  it  waa  not  good  under  any  section  of  the  statutes.  I  am 
more  inclined  to  think  it  was  not^  than  that  it  was.  As  to  the  d5th  section, 
it  is  about  as  near  a  nondescript,  as  anything  I  ever  saw ;  and  I  make  that 
remark  in  all  kindness,  and  with  a  due  appreciation  of  the  great  legal  attain* 
ments  of  the  late  District  Attorney ;  — but  <we  all  know  and  understand  that 
great  precision  is  necessary  to  be  observed  in  the  drawing  of  indictments,  and 
he  as  a  pleader  should  have  connected  ike  faU^  that  being  armed  with  a  dan- 
gerous weapon,  Haney  made  the^auit  with  intent  to  murder;  not  be  content 
with  the  idea,  that  it  could  be  made  good  by  argument,  because  an  indictment 
that  can  only  be  made  good  by  argument,  is  good  for  nothing. 

If  this  indictment  could  only  be  made  good  by  argument  the  Court  should 
have  arrested  judgment— and  so  far  from  doing  right  in  imposing  the  sentence 
he  did,  he  ou^ht  not  to  have  imposed  any  at  all.  ,  It  is  in  evidence  before  this 
Court  that  after  tins  motion  in  arrest  of  judgment  had  been  argued,  it  was  sub- 
mitted to  Judge  Hubbell,  and  that  some  time  intervened  before  he  pronounced 
the  sentence.  It  does  not  appear  from  any  witness  that  he  gave  an  opinion  as 
to  what  particular  section  he  did  finally  conclude  to  punish  him  under,  whether 
the  S2d  or  the  45th.  After  taking  it  under  advisement  however,  he  may  have 
concluded  that  it  could  be  made  a  good  indictment  by  striking  out  some  words 
--*that  it  oould  be  made  good  under  the  82J  section — and  the  fine  in  that  sec- 
tion is  exactly  the  same  as  that  provided  in  the  last  section  of  this  chapter— 
the  45th.  There  is  nothing  in  his  conduct  from  begining  to  end,  whether  right 
or  wrong,  as  to  the  final  conclusion  he  arrived  at  to  show  that  he  had  any  bad 
motive  in  view.  On  the  contrary  all  the  evidence  goes  to  show  that  he  had 
the  very  purest  of  motives.  He  had  a  humane  feeling  for  his  fellow  man«  who 
was  then  in  jeopardy^ who  had  a  latge  family  dependent  upon  him.  The 
judge  was  inportuned.to  inflict  as  light  a  punishment  as  was  possible  under 
the  statute.  No  one  approached  him  and  endeavored  to  procure  a  sentance 
not  warranted  by  law;  but  if  it  was  posiibie,  Mr.  Smith  himself  desired  a  sub- 
stitution of  fine  for  imprisonment;  but  he  did  not  think  it  could  legally  be  done. 
«*-Well,  he  might  have  honestly  entertained  that  opinion,  it  was  well  that  he 
did.  Ail  lawyei^  should  entertain  honest  opinions  in  relation  to  what  law  i^, 
and  entertaining  should  fcAiIessly  promulgate  them.  He  looked  over  the  matter 
and  still  maintained  his  first  view  of  the  case.  Now  I  think  that  the  opinion 
of  Mr.  Collins  is  nearly  as  good  as  that  of  Mr.  Smith.  Messrs.  Botkin  &  Knapp^ 
also  good  lawyers,  who  were  associated  with  Mr.  Colli&a^  concurred  with  him  in 
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opinion ;  but  I  subniiit  wbetber  their  united  opinions  were  not  worth  as  miicli  as 
that  of  the  district  attorney.    I  am  impelled  to  the  conclusion  that  they  were* 
The  Judge  had  to  apply  this  celebrated  instnitnent  to  some  one  of  the  sections 
alluded  to,     It  was  a  work  of  great  diflSculty. 

I  say  it  was  a  task  that  no  tnan  would  willihgly  undertake,  because  it  was 
an  indictment  bad  in  toto,  or  it  was  good  under  some  section  of  the  statute — 
but  which  was  not  easy  to  decipher.  I  am  not  aware  that  applying  it  to  some 
section,  was  an  impeachable  offence.  I  am  not  aware  that  his  motives  are  to 
be  impugned,  for  having  discharged  this  difficult  task-— «nd  then  passing  sen> 
tence  iu  accordance  with  the  recommendation  of  the  jury,  I  say,  his  open,  up- 
right coiuluct  upon  that  occasion,  shows  most  clearly  that  he  arrived  at  his 
conclusions^  from  an  examination  of  this  indictment  in  connection  with  the 
statute.*  If  he  had  intended  to  violate  the  law,  I  ask  how  it  is,  that  he  would 
go  in  the  face  and  eyes  of  the  world,  and  sentence  the  accused  to  punishment- 
under  the  32od  or  45th  section,  when  he  was  of  the  opinion  that  the  indict- 
ment was  good  under  the  35th  f  Does  any  roan  suppose  that  Judge  Hubhell 
would  do  an  act  of  that  kind.  He  was  of  the  opinion  at  first  that  it  wap  an  in- 
dictment under  the  35th  section ;  but  after  hearing  the  matter  ably  discussed — 
like  many  other  good  judge^s  he  changed  his  opinion.  The  prosecuting  attor- 
ney might  have  taken  exceptions  and  sued  out  a  writ  of  error;  but  no,  he 
thought  his  duty  was  rather  to  stop  with  an  illegal  sentence,  than  to  take  any 
fiteps  to  correct  (he  error.  Yes,  although  a  sentence  had  been  pronounced 
which  he  thought  was  without  authority  of  law,  he,  nevertheless,  rested  content. 
It  appears  to  me  that  his  silence  and  total  inaction  upon  the  subject,  shows  that 
he  had  some  pretty  strong  doubts;  although  he  answered  Senator  Stewart,  when 
he  asked  him,  whether  he  had  at  the  time  of  the  trial,  any  doubt  about  that 
being  a  good  indictment  under  the  35th  section,  that  he  bad  none  whatever. 
He  must,  it  seems  to  me,  have  had  some  misgivings,  or  else  he  would  not  have 
let  the  matter  rest  so  quietly.  If  I  were  prosecuting  attorney,  1  should  not  sit 
still,  and  not  take  a  single  measure  to  set  aside  a  sentence  that  I  thought  illegal. 
I  think  if  that  is  the  duty  of  the  district  attorney,  the  sooner  the  world  knows 
it  the  better.  I  have  no  suck  ideas  of  oflBcial  duty  myself.  I  will  say  that 
Judge  Hubbell  must  have  had  great  doubts — and  no  man  who  ever  sat  upon 
the  bench,  coUld  by  any  possibility  say  that  he  was  free  from  doubt  in  such  a 
case.  What  Judge  would  have  been  so  indiscreet  as  to  have  imposed  a  sentence 
"which  he  knew  was  in  the  teeth'  of  a  plain,  positive  statute  ?  The  facts  show 
from  beginning  to  end,  that  he  was  disposed  to  do  what  was  right  and  proper; 
and  yielding  to  the  recommendations  of  mercy  of  that  jury,  he  decided  as  he 
did;  and  1  say,  however  erroneous  that  decision  might  have  been,  unless  he 
acted  from  corrupt  motives,  he  is  not  amenable  to  this,  or  any  other  Court.  I 
maintain  that  that  decision  of  Judge  Hubbell,  is  correct,  ff  ft  is  possible  to  sus- 
tain that  indictment  at  all.  I  am  as  well  convinced  that  that  decision  was  right, 
as  of  the  fact  that  I  am  standing  before  this  Court;  and  I  believe  that  every 
lawyer  who  is  not  prejudiced,  when  he  comes  carefully  to  examine  the  statute, 
with  reference  to  that  indictment,  will  come  to  the  same  conclusion.  I  have  thus 
endeavored  to  discuss  the  matter,  of  the  3rd  Article,  and  present  it  in  a  proper 
light,  for  the  consideration  of  the  Cburt  If  I  have  failed  to  do  that,  most  utf- 
qestionably  the  Court  can  set  the  matter  right 

We  come  now  to  the  4th  Article,  specincatidti  one — the  subject  matter  of 
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^kik.Bf\kh  ia  w«Il  worthy  of  notice^  It  is  t)iat  Jud^  Hnbbell  io^k  part. in 
deciding  a  certain  cause,  wberein  th<»  subject  matter  in  part  had  been  in  Jitiga- 
tion  in  some,  previous  cause  in  which  he  bad  be^n  of  counsel  for  ^me  of  tb« 
parties.  In  r^ard  to  that  I  have  to  say,  if  a  judge  can  be  impeached  because 
Jie  decides  a  ipatter  betw^ir  parties  vvJiere  bfi  may  at  sorne  previous  tjfoe  have 
been  counsel,  thexi,  1  say,  you  may  also  impeach  him  for  d^iding  upon  any 
inatter  between  the  ?ame  parties  where  behas  previously  passed  upon  a  question 
fjf  law,  and  the  iame  fue^Upn  of  Jaw  i^  again  preseated.  If  you  can  prohibit 
»  judge  froip  pifAsing  upon  pne,  you  e^n  -also  prohibit  him.  froim  passing  upoa 
.the  other. 

The  first  specifio^ttipn  is^  th^t  he  did  give  bis  vote  and  influence  in  fi|?of  of 
jtl^e  ^aid. Charles  I.  Kane,  (one  of  the  defendanta*)  in  a  cause  which  had  beea 
fieeidpd  by  Judge  Larrebee.  •  He,  ,the  said  Levi  Hubbell,  having  beep  the  soli- 
citor or  counsel  of  the  said  Charles  h  Kane,  in  the  subject  matter  of  said  cause» 
in  a  former  cause  againtft  the  said  Kane  and  oue  George  Cogswell.  Well,  he 
did  give  his  vote,  so  did  all  the  judges  wijth  the  exception  of  Judge  Larrabee. 
Is  that  indictable,  or  impeachable!  The  gentleman  say^  the  reason  whF  it  is 
impeachable  in  this  particular  case,  is  because  Judge  Hubbell  had  been  d 
counsel  for  Charljss  I.  Kane  in  the  subject  mattsr  of  the  cause,  Not  because 
be  had  been  counsel  in  the  same  cause,  between  the  same  parties;  but  In  the 
aubject  matter  of  said  cause — and  because  he  had  been  of  counsel  for  Charles 
I.  Kane,  although  he;had  never  been  counelfor  either  of  the  parties  in  the  sult| 
where  he  so  gave  his  vote.  Yet,  says  the  gentleman,  he  was  inhibited  sitting 
therein.  It  was  a  palpable  violation  of  the  law.  It  was  of  that  character  which, 
as  the  counsel  will  contend,  amounted  to  eorrupt  conduct  in  office,  for  which  the 
xespoindent  roust  be  impeachable  and  convicted.  Well,  I  am  constrained  to 
acknowledge,  that  I  oannot  construe  the  statute  as  the  counsel  does;  and,  if 
his  construction  is<  right,  all  writers  upon  the  subject  of  parties  are  unquestion- 
ably wrong.  What  is  the  meaning  of  the  word  parties  when  you  apeak  of  an 
action?  Why,  it  means  either  trie  plaintiff  or  defendant;  or,  if  there  are 
more  than  one,  then  it  means  plaintiffs  or  defendants — all  of  the  particular 
dasa.  The  language  used  in  this  statute  is — ^for  either  of  t^e  parties^  not 
for  any  one  of  them.'*  Now,  the  late  Supreme  Court  of  this  States  in  a  case 
which  came  from  the  county  of  Lafayette — a  case  in  which  I  represented  one 
ofUie  parties — did  decide  the  distinct  question,  and  held,  that  the  word  ^  party,^ 
in  the  statute,  did  mean  persons  of  a  particular  class.  It  arose  in  this  nsanner: 
.The  statute  authorized  a  party  to  testify  in  his  own  favor — first  giving  notice 
to  the  opposite  party  to  appear  and  testify.  In  that  case  there,  were  four  defen- 
dants; the  plaintifls  gave  notice  to  three  of  them  to  appear  and  testify.  Oa  the 
trial  before  Judge  Whiton,  the  plaintiff  insisted  upon  t<*8tifyingt  inasmuch  as 
the  other  defendattt  did  not  appear.  The  court. d^ided  that  they  could  not  be 
sworn  until  the  other  defendant  was  notified  to  appear  and  te^^tify,  a^d  reused 
.to  comply  with  the  noiicf).  That  the  word  **  party,  meant  all  of. the  particular 
class;  and,  on  error,  the  Supreme  Court  h^d  the  same  doctrine. 

That  decision  th^n,  fixes  the  ipeaiing  of  the  word  parties— rthat  is  the  law 
of  this  State.  If  there  is  no  moie  than  one  plaint!^  or  one  defenda^it,  it  means 
no  more.  Well,  in  order  that  a  pfsrson  can  be,  or  act  .as  attorney,  or  oouasel 
for  either  of  the  parties,  plaintiff's  ordcfendapt's;  ,it  is  necessary  thai, there  should 
be  a  mu»e^  for  toe  veason  ^at  without  a  cause,,  you  c^- never  havejpaWiei  to 
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o  eaiuse,  Yerj  well,;  iow  it  follow,  that  bjscaase  Judge  Bubb^ll  liAd  boe^  re? 
taiDed^and  1  argue  now,  upon  the  supposition  that  Charles.  I.  Kane  had  re- 
tained Judge  Hubbell  in  the  case  of  Parsons  and  Lawrence,  which  was  against 
this  man  Cogswell,  Charles  I.Kane,  and  some  others^— does  it,  I  say,,  follow  that 
the  respondent  is  wjthin  this  rule  of  law.  I  saj,  without  hesitation^  he  is  pot. 
Jf  that  statute  in^posed  a  penult j  of  $500,  yoi^  could  not  niaintain  an  ^tiop  oii 
the  evidence  adduced,  much  less,  c^n  jou  impeach  the  man,  !Now,  no  sand 
)awyer  would  suppose  that  an  action  could  be  maintained  for  a  penalty.  Why! 
For  this  reason,  if  for  no  other,  that  all  penal  btatutee  are  strictly  construed  in 
favor  of  the  ,accused,  and  against  the  public;,  and  proving  that  the  Judge  bad 
been  of  counsel  for .  Charles  I.  Kane,  in  the  suit  of  Parsons  and  Lawrence 
against  him.  Cogswell  and  others,  would  not  have  sustained  an  allegation  that 
the  respondent  had  been  of  counsel  for  one  of  the  parties  in  the  case  of  Cat- 
▼in  W.  Howe  and  others,  plaintiffs,  and  Charles  I.  Kape  and  George  Cog^ 
;well,  defendants. 

The  reason  is,  because  the  proof  would  be  variant  from  the  allegation — 
the  suits  named  were  between  different  and  not  the  same  parties.  Then  I  say, 
if  Judge  Ilubbell  had  been  of  counsel  in  relation  to  the  same  subject  matter  aa 
is  charged  int  hat  specification,  yet  nevertheless  that  statute  is  not  broad  enough 
Ibo  prohibit  him  as  Judge  from  sitting.  The  parties,  or  any  of  them,  wouM  have 
a  right  to  insist  upon  his  trying  the  case.  They  would  have  a  constitutional 
right  to  demand  that  he  should  sit  and  try  the  cause.  How  was  he  to  $end 
it  off  when  he  does  not  appear  to  have  been  counsel  for  "  either*^  of  the  ^jpar- 
iies^  in  the  language  of  the  statutes.  Can  they  not  insist  that  he  shall  try  tl^e 
cause?  Most  unquestion.-.bly  they  can.  The  Constitution  gives  general  jurU- 
diciion  in  all  matters  of  the  kind  involved  in  either  suit,  that  genet al  jurisdic- 
tion would  not  of  course  give  a  Judge  a  right  to  try  his  own  case.  Onr  consti- 
tution was  adopted  with  the  understanding  .that  no  law  would  authorize  any 
thing  of  the  kind.  When  the  constitution  goes  on  and  gives  a  judge  jurisdic- 
tion in  all  matters-^JMiK^  general  jurisdiction ;  I  say  it  requires  a  specifio 
enactment  to  prohUPHj^klge  from  sitting.  I  say  this  statute  is  not  broad 
enough  to  cover  this  grovma,  even  if  the  legislature  can  divest  the  power  con- 
ferred by  the  constitution.  There  must  then  be  a  cattiey  the  subject  matter  and 
the  parties  must  b^  the  same.  If  the  subject  matter ,  or  the  parties,  are  differ- 
ent, the  statute  does  not  apply. 

Well,  what  is  the  testimony  upon  this  specification  ?  Why,  the  testimony 
upon  that  subject  is,  in  the  main,  from  the  distinguished  individual  who  had 
been  lying  (as  he  himself  testifies)  for  three  years  in  succession— -  George  Cogs- 
well, and  he  says  first  that  he  did  employ  Judge  Hubbell  for  himself,  and  then 
be  says  that  he  thinks  Kane  employed  Judge  Hubbell  also.  He  does  not  recol- 
Ject  that  he  alone  employed  Judge  Hubbell  to  do  that  business,  to  protect  his 
particular  interest;  but  when  you  come  to  put  him  down  to  the  point,  to  say 
whether  he  wps  ever  present  at  any  time  when  Mr. ,  Kane  retained  the  Judge 
or  spoke  to  him  for  that  purpose,  he  is  under  obligations  to  say  that  he  has  no 
recollection  of  any  such  transaction.  How  could  he  infer  that  Judge  Hubbell 
inight  have  been  retained  by  Kane  ?  Why,  because  the  Judge  signed  Kane^s 
anpwer;  either  as  solicitor  or  as  of  counsel. 

He  had  engaged  him  to  protect  his  own  interest,  and  at  the  time  thaim\t  was 
brought  and  going  on,  Kane  was  perfectly  indifferent  and  cared  noticing  about 
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it  Tlien  Cogswell  himself  dare  not  come  upon  this  stand  and  distinctlj  swear 
that  the  respondent  was  of  counsel  for  Kane  at  all.  If  he  bad  dared,  he  un- 
questionably ^ould  have  done  it;  but  he  did  not.  We  put  the  distinct  question 
to  him,  but  he  was  bound  to  acknowledge  that  he  knows  of  no  such  thing. 

Well,  what  does  Kane  saj?  Kane  says  positively  that  he  never  did  retain 
.  Judge  Hubbell  in  that  matter  at  all.  Well,  who  is  the  most  likely  to  know! 
Is  Mr.  Kane  likely  to  know  ?  He  was  made  a  defendant  He  made  an  answer 
and  if  he  had  retained  Judge  Hubbell  it  occurs  to  me  that  he  would  be  about 
as  likely  to  know  it  as  any  man. living.  But  he  says  unequivocally  he  never 
did  employ  him.  He  says  that  Cogswell  brought  his  answer  to  him  to  swear 
to,  and  that  it  was  drawn  up  by  Judge  Hubbell.  Kane  went  before  an  officer 
and  swore  to  it  Mr.  Cogswell  was  the  figurer  in  this  case.  He  was  the  man 
of  the  occasion.  He  was  ihe  "  dealer  in  the  game." — He  had  the  **  pack  all  in 
his  own  hands,^'  and  he  was  dealing  as  he  pleased ;  and  when  he  thought  proper 
to  take  an  answer  to  Mr.  Kano,  he  took  it,  presented  it — Kane  signed  it,  and 
then  Judge  Chandler  signed  it  as  solicitor.  Judge  Chandler,  however,  says  he 
never  was  retained  by  Kane. 

How  is  it  that  Judge  Chandler  was  not  retained  ?  and  yet  he  sign?  Kane*s 
answer.  He  comes  upon  the  stand,  and  swears  that  he  never  wss  retained,  by 
Kane  or  for  him,  and  that  he  was  only  looking  after  CogswelHs  interests.  That 
is  the  precise  way  Judge  Hubbell  was  acting. 

Judge  Chandler  signs  the  answer  of  Kane,  although  he  swears  he  never  was 
rel  ained  by  Kane,  ^ow  I  say  nothing  is  more  common  among  practitioners  at 
the  bar,  than  for  one  to  sign  a  bill  or  an  answer  at  the  request  of  a  brother  at- 
torney. Nothing  is  more  commonly  practice<}  than  that.  A  man  may  go  to  a 
lawyer  as  a  friend,  and  request  him  to  draw  a  plea,  ansv?er,  or  declaration,  and 
it  may  be  that  he  never  expects  lo  do  anything  further  about  it.  He  writes 
as  an  amanuensis,  that  particular  paper. — He  writes  what  he  is  directed  to 
write,  and  signs  it  as  solicitor,  counsel  or  attorney,  ai^l^er  receives  anything 
for  it,  because  he  never  advised  what  to  do,  to  s^y^H|H|^<^^^  the  cause.  All 
lawyers  who  do  an  extensive  business,  have  freaueB^Wl^rosuch  favors;  though 
lawyers  who  only  get  a  case  once  in  three  or  foiij  yoar»,  may  not  have  manj 
opportunities  to  do  it  Nothing  is  then,  more  natpral,  as  I  contend.  Mr.  Cogs- 
well, as  a  matter  of  course,  was  moving  in  this  matter,  and  out  of  form,  it  was 
necessary  it  should  be  done. 

Now,  I  say,  the  subject  matter  in  that  case,  was  erftirely  different  from  what 
it  was  in  the  Ilowe  case.  That  was  a  bill  which  was  ordinarily  understood  to 
be  a  creditor's  bill,  filed  in  favor  of  Parsons.  &  Lawrence,  and  founded  upon 
some  judgment,  obtained  against  Cogswell,  and  it  was  filed  against  Cogswell, 
Kane,  a  man  by  the  name  of  Church,  and  others,  the  Kaues — at  all  events  there 
were  Kanes  enough  in  that  case. — What  was  the  other  suit  that  of  Howe  and 
others?  Why,  in  that  bill,  they  not  only  undertook — it  was  not  only  a  bill  in 
the  nature  of  a  creditor's  bill — but  they  averred  and  undeitook  to  show  a  part- 
nership between  Charles  I.  Kane  and  this  man,  George  Cogswell;  and  then  to 
show  a  fiaudulent  transfer  of  the  property  of  the  partnership,  to  Kane  by  Cogs- 
well, and  that  it  was  in  the  hands  of  Kane,  as  a  partner.  They  had  first  to 
.establish  the  partniership,  and  next  the  transfer;  and  although  they  failed  to 
show  that  there  was  any  fraud  in  the  transfer,  when  that  parnership  w«s  esta- 
blished, then  those  creditors  could  m-ge,  that  as  a  partnership  was  estab)ished| 
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thit  they  wove  entided  to  a  (keroe,  that  their  judgmenii  be  pftid  oat  of  that 
partnership  property,  although  the  transfer  was  made  in  good  faith.  I  think 
the  learned  counsel  opposed,  is  mistaken  as  to  the  decision  made  bj  the  Su- 
preme Court  in  that  case.  I  have  examined  the  celebrated  case  of  Howe  and 
others,  against  Kane  and  Cogswell,  as  reported  in  Chandler;  and  I  think  it  will 
b6  found  upon  examination,  that  they  did  not  decide  ^at  case,  as  he  has  inti- 
mated, but  that  the  Court  took  the  view  which  I  have  just  presented.  But  it  is 
unnecessary  to  spend  any  time  in  relation  to  that  matter.  Then  I  say,  the  bill 
was  entirely  different;  the  parties  were  different;  and  although  there  mayhava 
been  an  attempt  to  reach  certain  property  in  this  Howe  case,  and  in  the  case  of 
Parsons  and  Lawrence,  yet' the  parties  are  entirely  different  Even  if  Judgit 
Hubbell  had  been  of  counsel  in  toe  first  suit,  yet  the  statute  contains  no  inhibi- 
tion; but  we  contend  that  beyond  all  doubt,  Judge  Hubbell  nev.er  was  counsel 
for  Kane.  He  testifies  positively  that  he.  never  was  retained  in  the  cace,  in  any 
way  whatever  by  him,  nor  by  his  direction,  nor  did  he  ever  pay  the  Judge  any- 
thing, or  order  any  one  to  do  so  for  him,  nor  did  the  respondent  call  upon  him 
for  any  such  pay.  I  call  the  attention  of  the  Court  to  the  statute  that  does  in 
fact  govern  this  case.  It  repealed  by  implication,  as  to  the  consent  in  writing, 
the  one  relied  on  here,  which  is  found  in  the  revised  statutes,  page  761,  section 
11: 

^  In  case  the  Judge  of  the  Circuit  Court  shall  be  interested  in  any  cause  or 
causes  pending  in  said  court,  or  shall  have  acted  as  attorney,  solicitor  or  coniisel 
for  either  of  the  parties  thereto,  the  said  Judge  shall  not  have  power  to  hear 
and  determine  such  cause  or  causes,  except  by  consent  in  writing  of  the  parties 
thereto;  and  upon  motion,  the  said  Judge  shall  order  a  change  of  venue  to  an 
adjoining  district,  and  the  Judge  of  said  district  shall  hear  and  determine  said 
canse  or  causes." 

The  subsequent  Statute  governs,  and  is  as  follows:  R.  S.  p.  440,  section  20; 

'^  In  case  the  Judge  of  the  Circuit  Court  shall  be  interested  in  any  cause  or 
causes  pending  in  snch  Court»  or  shall  have  acted  as  attorney,  solicitor  or  coun- 
sel for  either  of  the  parties  thereto,  the  said  Judge  shall  not  have  power  t«  hear 
and  determine  such  cause  or  causes,  except  by  consent  of  the  parties  thereto; 
and  upon  motion,  the  said  Judge  shall  order  a  change  of  venue  to  an  adjoining 
circuit,  and  the  Judge  of  said  circuit  shall  hear  and  determine  said  cause  or 
causes." 

The  other  pnjvision  is  in  the  appendix,  and  was  passed  previous  to  the  time 
of  the  election  of  the  first  Judges,  and  provides  also,  for  the  transfer  of  causes 
from  the  late  District  Courts  of  the  Territory,  to  the  Circuit  Courts  of  the  State. 
Kow  we  say  that  this  last  section,  so  far  as  consent  in  writing  is  concerned,  ab« 
solutely  repeals  the  other. — A  covMerU  i$  obtained  under  the  20th  section,  but 
it  k  not  to  be  in  writing,  and  being  different  it  repeals  the  other,  because  if 
the  parties  do  consent,  it  is  quite  immaterial  whether  the  parties  do  it  in  writ* 
ing,  or  do  it  verbally.  The  latter  is  good  without  writing,  therefore  the  latter 
necessarily  repeals  the  fornoer,  although  there  are  no  Express  repealing  words  in 
the  act  Then  it  appears  first  that  Judge  Hubbell  never  was  retained  by  Kane; 
secondly  it  appears  that  bo  long  as  Cogswell  was  a  party  in  that  case.  Judge  Hub^ 
bell  never  sat  in  it,  and  it  appears  ako,  that  he  sent  it  to  Washington  county, 
for  the  reason  that  he  had  been  of  counsel  for  Cogswell  in  another  suit,  entirely 
eat  of  delicacy  of  position*    And  it  was  presented  to  Judge  Larrabee  for  ded* 
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'Mon. — Ob  vanots  oc^toioM  it  ^  as  in  the  Soprani^  O^Mit  oti  apped,  waA  Jadgo 
Hobbell  invariably  refused  to  sit  upon  that  cauae,  so  long  as  Cogswdl  was  a 
party;  but  when  that  case  had  passed  to  a  final  decree,  against  him,  so  that  his 
'rights  were  fully  disposed  of  on  that  bill — then  it  was,  Kane  being atiJl  retain- 
'ed  as  defendant,  that  the  respondent  did  sit  in  the  Supreme  Court,  and  advised 
with  the  other  Judges,  and  gave  his  vote  in  rdation  to  the  questions  involved, 
and  never  till  then.  He  invariably  declined  to  sit,  while  Cogswell  was  a  party, 
but  when  Kane  was  alone — ^and  the  only  defendant  in  the  matter,  then  he  did 
Bit,  and  did  vote  upon  the  question  presented  to  the  consideration  of  the  Court. 
He  has  contended  that  he  never  was  counsel  for  Mr.  Kane  and  he  has  estab- 
lished it«  teyond  all  earthly  question.  Then  again,  this  Statute  does  not  ap- 
ply ;  and  that  disposes  of  this  matter  entirely. 

Philander  Kane,  who  answered  with  Charles'  I.  Kane,  testifies  in  connection 
with  this  matter,  that  he  never  paid  Judge  Hubbell  anything,  and  that  Judge 
Hubbell  never  asked  him  for  anything.  It  is  very  singular,  indeed,  that  Judge 
Hubbell  should  suppose  that  he  was  to  render  the  service  he  did  render,  without 
compensation.  When  Cogswell  retained  him,  if  he  supposed  he  was  to  be  re- 
warded for  his  service  by  the  Kanes,  in  whole  or  in  part«^it  is  very  singular, 
I  say,  that  he  was  never  paid  by  either  of  theni,  and  that  he  never  called  for 
pay.  I  say,  Coeswell  himeelf  dare  not  come  upon  the  stand,  and  swear  before 
this  Court  that  he  knows  that  Kane  ever  did  retain  the  respondent,  or  pay  him 
anything.  It  is  to  be  inferred  from  the  fact  of  signing  his  bill,  dther  as  solicitor 
or  counsel.  Again,  I  say,  the  parties  were  entirely  different — ^the  subject  matter 
was  different,  and  Judge  Hubbell,  in  addition,  had  never  been  of  counsel  for 
Kane;  and  so  far  as  the  rights  of  Cogswell  were  concerned,  they  bad  been 
disposed  of  by  the  final  decree  made  by  Judge  Larrnbee.  Why  did  Judge 
Hubbell  decline  as  lone  as  Cogswell  was  a  party!  He  sent  it  away,  and 
when  the  case  came  to  the  Supreme  Court,  he  still  declined,  out  of  pure  deli- 
cacy; but  when  Cogswell  was  no  longer  in  the  case  he  did  ait;  and'  that 
^owB  that  his  intentions  were  pure,  and  that  he  only  desired  to  do  his  doty. 
Judge  Whiton  testifies  in  regard  to  this  case  as  well  as  the  Hungerford  case,  that 
he  said  and  did  nothing  that  was  at  all  improper,  that  he  used  no  mecms  at  all 
improper  to  influence  the  other  judges.  Then  I  say,  first,  that  Judge  Hubbell 
had  a  legal  right  to  sit;  and,  sec  ndly,  his  intentions  were  pure,  and  he  sup- 
posed he  was  doing  his  duty. 

The  next  specification  is  the  case  of  Hungerford  against'  Cashing.  That  ia 
^  really  a  serious  thing,"  a  very  serious  thing  in  the  way  they  have  charged  it ; 
and  the  proof  shows  that  it  is  about  as  serious  as  the  charge — just  nothing  at 
all.  Now,  Judge  Hubbell  admits  that  he  was  retained  by  Mr.  Hungerford  to 
assist  in  the  argument  of  the  motion  to  quash  the  indictment  against  him,  lo 
the  District  Court  of  the  United  States.  That  the  agreement  was,  that  he  was 
to  give  an  opinion  upon  the  sufiSciency  of  the  indictment  as  to  the  points  raised 
by  the  motion,  for  fifty  dollars,  or  that  he  would  asnst  in  the  argument  on  the 
motion,  in  case  it  was  to  be  again  argued,  for  tlOO.  That,  at  ue  time  of  the 
retainer,  it  was  anticipated  that  the  motion  would  be  aoain  argued  in  Milwau* 
Iree — ^having  been  previ<  usly  argued  by  Mr.  Ryan  and  myself  in  this  pho^— 
further  admits  that  Hungerford  paid  him  as  agreed ;  but  that  nothing  was  done, 
for  the  reason  that  the  cause  was  dismissed,  either  by  the  order  of  Judge  Miller, 
or  by  the  act  of  the  prosecntiog  attorney.    The  parties  in  the  suit  were  th« 
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United  States  on  the  one  side,  and  tungerford  on  the  other,  and  Wfis  pendii^ 
in  the  United  States  Court.  Nothing  was,  however,  done  in  the  court,  after  thu 
4«tainer,  bj  Judge  Uubbell,  or  by  any  of  Hungerford's  counsel,  because  it  was 
dismissed.  Judge  Hubbell  did  confer  with  Hungerford  and  with  Mr.  Ryan^ 
upon  the  subject  matter  of  that  motion  to  quash.  Tbat  is  all  he  did.  He  un- 
dertook to  inform  himself  upon  the  subject  in  order  to  be  properly  prepared  to 
discuss  the  matter  in  Judge  Miller's  court. 

In  the  first  place,  it  becomes  necessary  to  consider  what  was  the  real  point  in 
the  case  of  Hungerford  against  Gushing,  to  be  decided  by  the  Court — that  is, 
80  far  as  the  questions  of  law  were  concerned — the  allegations  in  the  bill,  and 
denied  by  the  answer  of  Cushing — and  what  the  legal  positions  were,  that  did 
•or  would  arise  in  the  chancery  case,  and  upon  the  indictment  against  Hunger^ 
ford.  These  are  the  questiors  that  are  presented  for  discussion  in  this  Court, 
npon  this  Specification ;  and  I  will  boldly  and  confidently  assert,  that  Judge 
Hubbell,  by  his  retainer,  was  not  within  the  statute  inhibition ;  because  the  in- 
dictable matter  was  not  anything,  upon  which  Judge  Hubbell  had  ever  acted  as 
counsel  for  either  of  the  parties  as  judge,  nor  was  he  interested  in  any  other 
manner.  Then  I  say,  that  the  parties  were  entirely  different — the  subject  mat- 
ter was  wholly  different — the  cause  was  not  in  a  State  Court,  but  a  different 
Court.  So  far  as  the  question  was  presented  for  the  consideration  of  Judge 
Miller  in  that  Court;  I  say,  there  waano  possibility  of  its  ever  arising  before 
Judge  Hubbell.  It  had  to  be  disposed  of  in  that  Court;  and  if  the  parties 
were  dissatisfied,  the  only  resort  then,  was  to  go  to  the  Supreme  Court  of  the 
United  States.  If  the  motion  to  quash  had  been  over-ruled,  for  myself,  I 
had  determined  io  interpose  a  general  demurrer,  and  let  the  district  court  decide 
it  against  us,  if  the  Judge  saw  fit;  and  then  remove  it  to  the  Supreme  Court 
•of  the  United  States.  But  we  did  succeed  in  satisfying  the  Court,  or  the  dis- 
trict attorney,  that  the  indictment  was  good  for  nothing,  and  a  nol,  pros. 
was  accordingly  entered.  That  was  the  end  of  the  case.  Mr.  Hungerford 
was  indicted  for  perjury,  in  making  an  affidavit  for  the  purpose  of  entering 
4ands  under  a  pre-emption  right.  These  lands,  or  some  of  them  at  least,  had 
been  previously  conveyed  to  Caleb  Cushing,  in  trust  for  the  use  and  benefit 
^f  Hungerford.  Cushing  took  from  Hungerford,  one  Purinton  snd  Green,  a 
•deed  in  trust,  and  if  the  grantors  had  any  interest,  they  passed  that  interest 
BeveraJlly  to  Mr.  Cushing,  in  trust  for  their  several  use  and  benefit.  Now,  that 
is  all  there  was  in  that  deed.  (Mr.  Knowlton^ere  read  extracts  from  the 
records  in  the  case  of  H.  vs.  C.) 

Upon  that  affidavit  perjury  was  attempted  to  be  assigned.  The  Court  has 
already  been  advised  of  the  motion  to  quash ;  and  the  only  real  points  insisted 
upon  as  being  the  great  points  in  the  case,  were  two.  By  the  allegation  con- 
tained in  the  mdictment  it  appears  that  Wm.  S.  Hungerford,  on  some  day  in  the 
month  of  July  or  August  1849,  appeared  before  one  F.  P.  Catlin,  the  register 
of  the  Chippewa  land  district,  and  within  the  jurisdiction  of  the  dbtrict 
•court — and  that  he,  the  said  Hungerford,  made  oath  to  the  said  affidavit,  (set* 
ting  forth  the  substance  thereof)  before  the  said  Catlin,  who,  it  was  alleged 
administered  the  oath.  This  affidavit,  as  set  forth  in  the  indictment,  was  drawn 
under  a  law  of  Congress  that  expired  by  its  own  limitation  some  time  in  the 
month  of  June,  1842^f  I  recollect  correctly,  on  the  22d  day — more  than 
•eyen  yean  before  the  affidavit  was  made.    Upon  this  state  of  the  case  two 
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points  of  law  were  raised  on  the  motion  ^o  quash  the  indictment — and  ih» 
only  points  that  were  discussed  by  myself  Mr.  Ryan,  however,  who  was  «- 
Bociated  with  me  at  that  time  in  opening  the  argument,  elaborately  considered 
other  points — that  is  the  sufficiency  of  the  assignments  of  perjury. 

These  two  points  were,  first,  that  F.  P.  Catlin,  as  register  of  the  **  Chippewa 
land  district'*  had  no  authority  to  administer  that  oath  in  this  State — the 
whole  of  that  district  lying  and  being  in  the  Territory  of  Minesota-^and  had  so 
been,  by  law  of  Congretia,  for  more  than  one  month  prior  to  the  time  when  the 
oath  was  administered. — Second,  that  there  was  no  law  of  the  United  States 
requiring  such  or  any  oath  or  affidavit  to  be  taken  or  made  in  order  to  enter 
or  purchase  this  land,  as  it  was  purchased  by  Hungerford,  as  appeared  on  the 
face  of  the  indictment — the  law  of  CongreiS  under  which  the  affidavit  was  ob- 
viously drawn,  having  expired  by  its  own  limitation,  many  years  befot« — and 
which  had  never  been  revived,  nor  had  any  similar  law  been  passed. 

It  was  after  that  argument,  that  Judge  Hubbell  was  retained  to  assist  in 
the  argument  of  the  motion  at  Milwaukee,  in  case  it  had  to  come  to  a  re- 
argument;  but  the  Court  will  see  that  there  was  no  point  to  be  disposed  of  ex- 
cept the  two  1  have  named.  Either  of  these  positions  which  1  maintained, 
would  dispose  of  the  case,  whether  the  others  were  well  or  ill  taken.  These 
latter,  went  solely  to  the  sufficiency  of  the  assignments  in  law — admitting  tbej 
had  a  basis  in  law.  These  latter  positions,  although  assumed,  are  not  material 
to  be  discussed  here.  There  was  nothing  in  relation  to  any  action  of  the  Regis- 
ter or  Receiver  that  was  mooted,  or  that  could  be,  save  that  already  mentioned. 

In  Hungerford's  bill  against  Cushing,  it  was  alleged  that  he  claimed  the  land 
by  virtue  of  improvements  made,  and  sole  exclusive  possession  by  him  at  the 
time  of  the  execution  and  delivery  of  the  trust  deed  to  Cushing,  and  for  months 
prior  thereto.  By  the  terms  of  the  trust  deed,  and  as  alleged  in  the  bill,  a 
company  was  to  have  been  formed  upon  the  trust  property  as  a  hasiSf  the 
capital  stock  of  which  company  was  to  be  one  hundred  thousand  dollars,  to 
consist  of  one  thousand  dollars  each.  This  company  was  to  have  been  called 
the  "  St  Croix  Falls  Company,"  or  by  such  other  name  as  should  be  designated 
in  an  act  of  incorporation,  if  one  had  been  obtained. 

The  trust  property  was  **  rated*^  at  the  nominal  value  of  thirty-four  thousand 
dollars;  and  in  ca^  the  company  had  been  formed,  the  same  was  to  be  con- 
veyed by  Cushing  to  the  company;  and,  then,  certificates  of  stock  of  thirty-five 
shares  of  the  hundred  were  to  be  issued  to  the  grantors,  in  such  proportion  as 
they  should  agree  upon;  or,  if  they  did  not  agree,  (as  Oreen  and  Purinton 
claimed  an  interest  in  the  property,)  in  such  proportion  as  should  be  dedded 
by  arbitrators^,  pursuant  to  articles  of  submission  theretofore  executed  by  and 
between  them.  The  remaining  sixty -five  shares  were  to  be  paid  in  monej  to 
Cushing  on  stock  subscription,  and  the  company  fully  oi^anized  within  six 
months  from  the  1st  day  of  October,  1846. 

The  final  organization  was  to  have  been  consummated  at  the  Falls  of  St 
Croix,  on  the  first  Monday  of  May  1847;  or  if  done  earlier,  or  at  another 
place,  Cushing  was  to  give  notice  thereof  by  mail  to  all  the  sha  eholders.  None 
of  this  was  done.  No  company  was  formed  or  organized,  as  stipulated  in  the 
trust  deed,  as  appears  by  Cushing's  answer. .  The  trust  was  not,  therefore,  exe- 
cuted as  contemplated,  and  Cushing  ought  to  have  restored  the  property  pur- 
suant to  his  covenants^  in  the  instrument  creating  the  trust,  and  under  wkidi  he 
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took  the  property^  her  being  reimburaed,  his  Icpitimate  and  proper  oujtlap  is 
attemptiog  faithfully  to  execute  the  trust  reposed.  Upon  being  paid  these  ex- 
pense^ he  became  bound  to  re-convej.  But  Mr.  Gushing  had  violated  his  co« 
venants  and  failed  to  perforin  his  duty  in  all  its  parts.  He  had  never  done  any- 
tbing  whatever  to  acomplish  the  objects  contemplated  by  the  parties  conveying 
to  him  in  trust,  and  after  making  that  allegation  against  him  in  the  bill,  Hunger- 
ford  asked  a  decree  of  the  Court  cancelling  that  instrument,  and  alto  to  have 
decreed  to  him  the  personal  property,  as  well  as  what  was  just  and  proper  for 
the  use  of  the  premises,  and  such  was  the  decree  of  the  Court  befive.  At  the 
time  of  filing  the  bill,  Green,  Purinton  and  Rantoul,  with  others,  were  made 
parties  defendaats,  but  before  the  cause  went  to  a  final  hearing,  the  bill  was  dis- 
missed as  against  all  the  defendants  except  Cushing,  and  the  bill  was  retained 
as  to  him,  and  thereafter,  at  th|,  final  hearing  a  decree  was  passed  as  prayed, 
which  was  reversed,  not  because  that  decree  was  wrong  or  improper,  or  not 
warranted  by  the  evidence;  but  upon  the  principle  that  Purinton  and  Green 
had  an  apparent  interest,  from  the  fact  that  they  owed  Hungerford,  in  making 
the  trust  deed,  and  that  they  had  a  right  to  be  heard  in  that  case,  and  show, 
as  pombljf  they  might,  although  Cusbing  could  not,  that  the  trust  had  been 
executed,  and  that  they  in  fact,  by  the  award  of  arbitrators  or  otherwise,  were 
oestm  que  trusts  of  the  property.  It  was  therefore  by  the  Supreme  Court  held 
that  Green  and  Purinton,  or  their  assignees,  or  grantees,  ought  to  have  been 
retained  until  the  rendition  of  the  final  decree. 

Jndge  Whiton  testifies  that  that  was  the  point  upon  which  the  decree  wai 
reversed,  and  this  was  the  great  question  involved  on  the  appeal  to.  the  Supreme 
Court.  The  question  was  also  discussed  whether  Mr.  Cushing  had  attempted 
to  perform  the  trust  by  him  accepted  and  undertaken  in  this  deed.  Did  he  take 
it  and  undertake  to  execute  as  stipulated  f  If  he  did  do  that  the  next  inquiry 
was,  whether  he  did  in  fact  execute  the  trust  by  having  the  company  formed  as 
provided  by  the  contracting  parties.  Another  question  presented  on  this  bill 
was  whether  Cushing  had  used  the  property,  and  if  so,  then  what  ought  he  to 
pay  for  that  to  Hungerford  ?  If  he  had  failed  to  form  this  company,  thenf 
I  say  that  the  trust  instrument  should  no  longer  be  allowed  to  exist.  Hunger- 
ford asked  to  have  it  cancelled  and  the  circuit  Court  upon  hearing  did  cancel 
that  instrument.  J^o  reconveyance  was  ordered.  That  left  nothing  for  Mr. 
Cushing  to  do,  except  to  pay  for  the  use  of  the  property.  He  had  failed  in 
all  respects.  I  say  that  that  bill  and  Mr.  Cushing^s  answer  (so  far  as  it  was 
responsive  to  the  bill,)  do  not  present  any  matter  arising  upon  that  indictment. 
If  the  gentleman  had  relied  upon  that  part  of  the  second  answer  of  Cushing, 
wherein  he  sets  up  that  Hungerford  entered  this  land  in  his  own  name  and 
alleged  fraud  as  to  himself  and  those  claiming  under  him,  it  was  of  no  avail. 
Hungerford  claimed  nothing  biksed  upon  that  government  title— -that  matter 
as  set  up,  was  not  responsive  to  any  charge  in  the  bill,  that  matter  in  the  an- 
swer then,  was  not  evidence,  that  it  never  was  established  as  a  fact  by  proof,  is 
apparent  from  the  testimony  taken  in  that  case,  and  now  before  this  Court. 

It  was  quite  immaterial ;  because  that  matter  was  not  in  issue,  and  if  the 
replication  had  specially  put  it  in  issue,  it  would  not  have  affected  the  question, 
whether  the  trust  had,  or  had  not  been  executed.  Yon  will  find  no  proof, 
however,  that  wa?,  as  a  substantial  fact,  calculated  to  establish  the  matter  thus 
«et  up;  and  net  being  responsive  to  any  allegation  in  the  bill,  it  was  not  evidence 
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in  fa?or  of  Mr.  Cnsblng.  The  fact  not  being  ecitabliahed,  tbe  legal  qvesHoii 
did  not,  and  oonld  not  arise  before  Judge  Hubbell,  whether  Hungerford  had 
been  guilty  of  fraud  or  not  Hungerford's  right  to  a  decree  reeled  entirelj 
(before  Judge  Hubbell,)  u])on  the  right  or  tide,  bj  virtue  of  sole  posaenton  by 
him,  Hungerford,  at,  and  prior  to,  the  time  he  conveyed  and  delivered  to  Gush- 
ing that  posseision^  which  he  had  agreed  to  deliver,  under  the  trust  arrange- 
ment, and  upon  that  title,  and  the  question  of  violation  of  trust  alone,  the  whole 
case  turned;  and  ever  must  turn  between  the  trust-grantor  and  Gushing. — 
Hungerford  was  not,  and  could  not  be  entitled  to  any  relief  by  virtue  of  hi» 
pre  emption  right,  and  of  the  patent  of  the  United  States,  to  him  issued  thereon. 
I  say,  moreover,  that  this  point  or  question  was  not  before  the  Court  at  all.  The 
bill  was  filed  long  before  the  purchase  was  made  or  patent  issued.  And  I  chal- 
lenge^the  ingenuity  of  the  learned  counsel  to  4iow  that  the  title  by  patent  could,, 
if  existing,  make  any  difference  on  that  bill.  Now  the  question  on  the  indict- 
ment (admitting  the  affidavit  legal)  was,  whether  Hungerford  had  made  a  deed^ 
with  covenant  of  seizure,  or  warranty  of  title,  or  whether  he  bad  made  a  con- 
tract with  any  person  whereby  he  had  agreed,  that  the  title  which  he  might  ac- 
quire from  the  United  States,  shotdd  enure  to  the  benefit  of  that  other — and 
next,  whether  he  had  entered  upon  that  land  at  the  time  specified,  in  his  owi> 
righ»,  and  exclusively  for  his  own  benefit. 

Those  were  the  questions;  provicled,  of  course,  that  such  an  affidavit  was 
required  by  law,  and  had  been  sworn  to  as  by  law  provided.  Well,  it  will 
be  found  upon  examination  of  this  trust  instrument,  that  Mr.  Hungerford  does 
not  make  any  agreement  or  covenant  that  he  will  convey  any  title  that  he  might 
subsequently  acquire  from  the  United  States  to  any  human  being.  I  say,  his 
covenants  were  entirely  of  a  diflferent  character.  He  nowhere  contracts  to  con- 
vey a  title  to  any  person  or  persons.  He  makes  no  such  covenanLi  Hungerford 
made  no  separate  covenant  in  relation  to  the  matter  independent  of  its  being  ar 
joint  covenant.  I  say,  Mr.  Hunp:erford,  and  Green  and  Purinton,  covenanted 
together — covenanted  jointly.  What  did  they  covenant  in  relation  to  the  mat- 
ler  of  title  subsequently  acquired  ?  They  simply  covenanted  to  aid  Cashing,  as 
trustee  in  getting  the  title  for  the  benefit  of  a  company  which  was  m  contem- 
plation— the  title  in  the  shape  of  stock,  to  enure  to  the  benefit  of  the  owner  of 
the  title  conveyed  to  Gushing.  Hungerford  was  declared  cestui  que  trusty  and 
so  were  Purinton  and  Green,  if  they  conveyed  any  title  to  Gushing,  by  that 
instrument,  and  Gushing  was  made  their  trustee;  and  so  far  as  the  property 
was  concerned,  without  title  by  patent;  and  in  case  the  company  had  been 
formed,  it  was  to  be  taken  as  so  many  full  paid  shares;  and  this  property,  aa 
we  have  seen,  wfis  to  be  rated  at  the  nominal  value,  $35,000  in  the  $10O,O0O. 
Now,  then,  J  ask,  whether  a  covenant  by  an  individual  to  use  his  best  endea- 
vors, thereby  aiding  another  to  accomplish  a  particular  object,  is  a  contract, 
that  he  himself  will  convey  the  property  that  he  may  subsequently  acquire; 
but,  I  believe,  the  covenants  are  in  direct  opposition  to  each  other,  and  that 
there  is  no  analogy  between  them.  The  covenant  as  to  title  was  only  to  defend 
against  all  titles  save  the  one  then  in  the  United  States.  Then,  so  far  from 
this  trust  instrument  showinpr  that  he  had  entered  into  such  an  agreement^ 
most  unquestionably  shows  directly  the  reverse. 

Mr.  President,  I  propose  now  to  read  from  the  laws  of  Congress^  establish- 
ing the  new  land  district  within  this  State,  which  act  took  effect  previous  to  the 
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eiditeiee  of  tbk  affidavit  made  by  Mr.  Huagerford*  The  act  was  approved 
March  2, 1849,  and  reads: 

*^  That  from  and  after  the  thirtieth  of  Judo  next,  the  Land  Office  for  the  sale 
of  the  public  lands,  in  the  Chippewa  land  district^  shall  be  removed  from  the 
Falls  of  St.  Croix,  to  Stillwater,  in  the  proposed  Territory  of  Minnesota,"  <fec 
And  further,  **  That  for  the  sale  of  public  lands  in  the  State  of  Wiiroonsin,  an 
additional  Land  Office  and  Land  District  are  hereby  created,  comprising  all 
the  lands  not  included  within  tbe  districts  of  land  subject  to  sale  at  Green  Bay, 
Milwaukee,  or  Mineral  Point,  which  shall  be  called  the  Western  Land  District*' 
So  we  discover  the  district  within  which  this  land  lies,  was  the  "  Western  Land 
Digtrictj**  and  not  tbe  Chippewa  Land  District  This  act  shows  that  Chippewa 
Land  District  was  established  in  Minnesota,  on  the  30th  of  June,  1849;  and  it 
is  alleged  that  F*  P.  Catlin,  the  Register  thereof^  administered  an  oath  in  this 
State,  after  that  day.  That  act  at  the  time  Catlin  did  it,  was  unauthorized  in 
law.  I  have  not  been  able  to  get  the  act  of  Congress,  which  did  once  re- 
quire the  making  such  affidavit,  as  was  made  by  Hungertord.  Some  person 
has  taken  it  from  the  library,  but  I  will  endeavor  to  get  it  for  the  use  of 
the  Court,  before  this  trial  doses-  This  state  of  facts,  however,  will  appear — 
that  the  act  of  1838  was  contined  in  force  for  two  years,  from  the  22nd  of 
June,  1840.  Tbe  act  of  1838  was,  with  other  provisions,  an  act  continuing 
the  act  of  1838.  Then  the  act  continued,  expired  by  its  own  limitation,  on 
the  22d  of  June,  1842;  and  this  affidavit  was  made  in  July  or  August,  1849; 
and  under  an  act  which  went  out  of  existence  seven  years  and  something  over, 
previous- to  that  time.  On  the  motion  it  was  contended,  that  a<4  the  law  under 
which  the  affidavit  was  made,  had  ceased  to  exist  by  its  own  limitation,  that 
that  indictment  was  bad;  for  the  reason  that  nolaw  required  the  affidavit  to 
be  made. 

That  law  has  never  been  revived,  and  no  similar  law  has  ever  been  passed 
by  Congress — and  the  district  attorney  upon  examination  became  satisfied  that 
there  was  no  such  Uw,  and  further,  that  he  had  made  an  improper  allegation  as 
to  the  register  of  the  land  district  He  therefore  entered  a  nol  pros.  Now  then 
I  ask  whether  the  assignments  of  perjury,  or  either  of  these  questions  under  the 
law  of  Congress  as  to  the  affidavit,  or  ^^  Chippewa  land  district,"  or  ^  western 
land  district  * — whether  these  questions,  or  either  of  them  could  by  any  possi- 
bility arise  in  the  case  of  Hungerford  against  Cushing!  It  is  absolutely  impos- 
sible. He  who  should  assist  it,  would  be  upon  that  particular  subject  perfectly 
insane. 

I  ask  this  Court  whether  any  of  these  questions  could  legitimately  arise  in 
the  case  between  Hungeiford  and  Cushing  ? — How  is  it  that  the  same  conclu- 
sions were,  by  any  possibility,  to  arise  upon  that  issue  between  the  parties  liti- 
gant, and  upon  this  indictment  alleging  perjury.  Could  there  be  any  analogy 
whatever,  an  adjudication  declaring  that  the  motion  to  quash  was,  or  was  not 
well  taken,  could  have  nothing  to  do  with  the  questions  that  would  arise  between 
the  parties  in  the  civil  action  ?  Now  is  it  possible  that  such  could  be  the  case  ? 
I  say  most  unhesitatingly  it  is  absolutely  impossible,  whether  the  assignments  of 
peijury  in  that  indictment,  were  well  or  badly  pleaded,  was  a  question  of  law 
which  of  course  arose  upon  objections  being  taken,  and  the  determination  of 
the  law  must  dispose  of  it.  I  say  it  is  impossible  th'4  any  Court,  by  any  tor- 
turing of  language,  by  any  twisting  of  law,  (were  it  possible  for  a  Court  to 
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twist  it,)  could  properly  aay  ihare  was  the  l«ast  vatiogy  between  the  easeB.- 
one  of  the  cases  Judge.  Hubbell  was  employed  to  assist  in  the  argument  rxpaa. 
that  matter  of  a  motion  to  quash,  although  he  nev^er  did  discuss  it  before  the 
Court;  he  gave  his  opinion  to  Hungerford  and  whether  he  did  to  Mr.  Ryan,  is 
not  before  this  Court;  whether  he  did  or  not,  is  quite  immatenal.  He  prepared 
himself  to  argue  the  motion  in  case  it  was  to  be  again  argued  in  the  District 
Court  This  decree  had  been  entered  by  Judge  Hubbell,  before  his  retainer, 
and  it  dees  not  appear  that  he  had  anything  to  do  with  die  case  prior  t^  the 
decree. 

Mr.  Rtak.    It  does  appear,  Mr.  Knowkon. 

Mr.  Knowlton.  I  say  he  was  retained  afterwards.  The  decree  was  made 
eti  the  25th  of  July,  1851 ;  and  it  does  not  appear  from  what  the  respondent 
admits,  in  no  form  that  he  was  retained  before  decree.  Upon  this  point  we 
are  without  any  testimony.  They  hare  introduced  no  testimony  upon  this  snb- 
ject,  and  the  presumption  of  law  is  with  us,  Judge  Hnblfell  was  not  disposed 
to  keep  anything  that  he  recollected,  from  the  knowlege  of  this  Court,  as  to 
what  he  had  done  m  the  premises.  He  wishes  all  his  conduct  passed  upon ; 
and  he  seeks  it,  not  upon  this  case  only,  but  upon  all  the  charges  and  specifi- 
cations. He  asks  the  cold  neutrality  of  exact  justice  from  this  Court  That  he 
does  ask,  and  that  he  confidently  expects  to  obtain. 

There  is  upon  the  face  of  the  specification  itself,  an  absolute  absurdity.  How 
can  charges  in  an  indictment — a  charge  of  peijnry  which  involves  the  question 
of  the  guilt  or  innocence  of  an  individual  be  the  same  in  whole  or  in  part  as 
the  question  whether  a  company  had  been  formed — whether  a  trust  had  been 
violated — ^whether  the  trust  instrument  should  be  cancelled — whether  the  trustee 
should  yield  up  the  trust  property  and  pay  for  iti  u^,  or  the  profits  by  him  re- 
ceived thereupon;  a  question  upon  this  bill  of  Hungerford,  was  whether  a  trust 
had  been  created.  That  was  admitted  by  Cushingf  Secondly,  he  admitted 
that  he  did  accept  or  undertake  the  trust 

He  covenanted  in  that  trust  instrument  that  he  would  take  and  hold  the  prop- 
erty for  the  purpose  therein  specified,  and  for  no  other  purpose  whatever. 

Another  question  was,  whether  Cushing  had  performed  the  trust  as  agreed 
and  by  him  undertaken — which  was  to  have  a  company  formed — to  hare 
$65,00O,  cash  paid  into  his  hands,  within  six  months  from  the  date  of  the 
deed — the  company  then  to  meet  for  final  organization  at  the  Falls  of  St  Croix, 
unless  sooner  organized  at  some  other  place,  after  notice  from  him,  to  all  the  share 
holders.  Cushing  in  his  answer  insists  that  a  company  was  formed,  but  says 
that  he  never  received  any  money  from  any  person  whomsoever  under  the  trust 
deed.  He  also  says  that  there  were  divers  meetings  of  this  company  held  in  the 
city  of  Boston  at  which,  at  which  various  members  of  the  company  attended. 
He  also  admits  that  no  meeting  was  ever  held  at  the  Falls  of  St.  Croix — and 
further  that  no  notice  of  the  organization  meeting  was  ever  sent  to  Hungerford. 
Then  he  undertakes  to  show  what  kind  of  company  he  did  form — which  was 
anything  but  a  company  as  provided  in  the  trust  deed.  I  wish  you  could  see 
that  celebrated  genius  and  his  company. 

I  wish  you  could  see  how  Rantoul  c<>uld  pay  out  more  money  than  he  re- 
ceived. Their  company  beat  anything  in  the  shfipe  of  wild  cat  banks  in  Michi- 
gan ;  it  cast  them  all  in  the  shade. 
Mr.  Rantoul,  in  the  account  rendered  accompanying  his  answer,  shows 


'$69fj000  pftid  m«  and  $138,060  paid  (mt  of  that  HSfiOO;  and  CubUbjt,  refer* 
fiDg  ta  J^ntours  aiwwer,  eadones  tbe  fiiet  That,  I  mj,  wa»  the  kind  of  com- 
pan  J  formed  aocordiag  to  C«8hiiig''s  own  ekowing.  His^aoswer  has  been  read 
before  this  Court,  and  by  that  theie  facta  appear. 

Now,  I  woufd  like  to  know,  if  thi»  Coart  can  divine  how  Mr.  Raiitoul,  or 
Cuahing,  could  spend  $138,000  when  thej  had  onlj  $65,000.  This  statement 
is  just  as  reasonable  as  that  a  compnnj  was  formed  pumiant  to  the  terms  of 
the  trust  instrument,  and  one  is  just  as  reasonable  as  the  other,  and  not  more  so. 
Cashing,  as  will  be  seen  by  his  answer,  foraned  a  company,  the  shares  of  which 
were  $100  each,  without  any  limit  of  capital  stock.  By  the  trust  deed  there  was 
to  be  one  hundred  shares,  to  consist  of  (1000  each.  Under  this,  the  tnist 
property  represented  l8d,00O«— that  is  thirty-five  shares  of  the  hundred,  which 
was  the  maximum*  In  lien  of  a  share  of  $1000,  he  makes  it  $100 ;  forty  of 
his  $100  shares  would  be  more  shares  than  the  trust  property  conld  represent; 
80  that  $4000  of  the  money  of  Cushing  and  his  associates  would  out  vote,  and, 
of  course,  control  the  $35^000,  consisting  of  the  trust  property,  which  belonged 
to  Hungerford  alone,  or  else  it  belonged  to  him,  Purinton  and  Green.  This  way 
of  (orming  a  company  would  be  a  beautiful  way  to  trick  Hungerford,  Purin- 
ton and  Green.  If  be  eould  get  a  majority  of  his  non-desoripts,  the  rights  of 
those  represented  by  the  propeKy  conveyed  to  him  would  be  completely  des- 
troyed. Such  is  the  beautifai  and  accompliahed  Caleb  Cusbing,  who  is  now  a 
member  of  President  Pierce's  cabinet  I  say,  no  man,  and  I  say  it  fearlessly, 
ever  exhibited  a  more  determined  dispoation  to  defraud  another  of  his  just 
rights,  than  this  same  Cushing  has  exhibited  in  his  defence  against  Hungerford. 
He  intended  from  the  outset  to  defraud  Hungeiford  of  his  rights.  He  has 
spread  it  before  the  world  in  an  answer  that  shows  it  beyond  controversy. 

This  man  who  has  been  minister  to  China — a  general  in  Mexico—a  million- 
aire in  Boston,  and  now  Attorney  General  of  the  United  States— -He  is  the 
very  man  who  has  done  all  this.  He  is  a  splendid  genius,  and  these  are  his  mag- 
nificent operations.  I  wish  to  make  one  assertion  in  this  connection  upon  my 
account;  and  that  is,  that  in  my  opinion  this  oourt  would  never  have  been  troub- 
led wiih  this  impeachment  had  it  not  been  for  the  money  of  Caleb  Cushing. 
l^ow  I  do  not  wish  to  cast  blame  on  the  counsel  opposed,  because  I  do  not 
know  that  he  knows  anything  of  it.  I  do  not  mean  to  say  that  the  managing 
committee,  or  any  member  of  the  assembly  knows  anything  of  it,  but  I  assert 
the  fact  and  can  establish  it  by  proof  if  required.  Judge  Hulbell  was  not  of 
that  pliant  material  that  $4000  or  $5000  could  intimidate  or  buy. 

Cushing  could  not  get  a  decree,  and  because  he  could  not  buy  or  frighten 
Judge  Hubbell  to  do  an  unjust  act,  it  became  necessary  to  prosecute  him  by 
impeachment.  These  things  I  say  are  what  I  believe  to  be  true,  and  I  think 
I  am  warranted  in  this  assertion  from  the  evidence  contained  in  the  answer 
which  has  been  read.  This,  in  connection  with  some  things  which  I  have  learned, 
have  bem  done  by  Cushing's  myrmidons  claiming  to  be  ];)is  agentfv  satisfies  me 
as  to  the  whole  matter.  Cushing  is  the  man  that  would  spend  350,000,  if 
necessary,  to  ruin  Judge  Hubbell.  These  are  the  reasons  why  that  celebrated 
Cushing  case  has  travelled  from  Judge  Jackson  to  Judge  Whiton,  and  from 
him  to  the  Circuit  C'oart  of  this  county,  where  it  remained  so  long — then  crept 
into  the  Supreme  Court — then  found  its  way  into  the  District  Court  of  the 
United  Statesi  and  now  it  has  0>t  into  the  Court  of  impeachments. 
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UnqiMttioiiablj  Mr.  Ouahii^  itHeodi  to  take  it  through  att  tbe  Gonna  lie 
can.  Aa  this  couoael  has  asserted  be  **  can  come  to  tkU  Couri  of  impeaaftmeni 
and  get  redrM.^^  That  is  the  doctrine  of  Mr.  Gushing  and  anqueationabij  ha 
thinks  so. 

Then,  as  this  property  was  a  very  large  property,  and  as  Mr*  Gushing  was 
desirous  of  acquiring  this  property,  it  is  very  reasonable  that  he  should  be  se 
ferocious,  and  that  he  should  be  disposed  to  put  himself  to  some  little  exertion, 
and  to  spend  a  little  money  for  the  purpose  of  impeaching  a  Judge  to  get  him 
out  of  office,  when,  as  he  anticipated,  he  could  get  some  more  pliant  tool  to  serve 
his  purpose.  Very  well,  Mr.  Gushing  may  suppose  that  he  has  been  injured. 
He  may  be  very  honest  in  that  idea,  and  he  may  be  pursuing  Judge  Habbell 
from  disinterested  motives;  but  I  have  come  to  tbs  conclusioD,  that  his  motives 
are  of  quite  a  different  character,  I  think  I  have  discovered  an  attribute  of 
meanness  in  his  character,  and  that  not  of  a  doubtful  kind.  It  has  been  wisdy 
said  by  a  great  observer  »f  human  nature,  that  ^  meanness  is  generated  in  the 
sweepings  and  dung  of  the  lowest  vices,  and  crawls  into  existence  with  the 
filth  upon  its  back."  I  think  I  have  discovered  that  **  filth"  in  the  conduct  of 
that  gentleman.  It  is  exhibited  upon  his  answer,  and  as  exhibited  by  the  proof 
in  this  Uungerford  case.  I  make  the  assertion  from  the  facts  developed  in  that 
case;  I  wish  that  gentleman  was  present,  so  that  he  could  hear  what  I  now  say ; 
and  I  should  glory  in  having  him  hea:  it;  and  I  hope  he  will  read  what  I  have 
said  for  his  own  edification. 

Adjourned  till  to-morrow  morning. 


TWENTY-SIXTH  DAY. 

Wedkebday,  July  6. 

MOBVIKG  SBSSIOK. 

Mr.  Arnold.  On  my  return  here  yesterday,  I  found  that  an  arrangement 
had  been  made  by  which  the  managers  had  raised  an  opening  of  the  case, 
claiming  only  the  right  to  close.  Our  understanding  has  been,  that  only  one 
counsel  has  been  expected  to  speak  in  the  losing  argument  It  has  been  sug- 
gested to  me,  that  a  different  understanding  is  had  of  the  arrangement  by  the 
other  side,  and  that  more  than  one  counsel  expect  to  address  the  Gourt  I  wish 
to  ascertain  the  facts,  so  that  our  order  of  proceeding  may  now  be  settled. 

Mr.  Sanders,  For  the  infornuition  of  the  gentleman,  I  will  repeat  to  him 
what  the  arrangement  was  between  his  associates  and  the  Managers,  and  the 
arrangement  as  I  reported  it  to  this  Gourt  The  proposition  was  made  by  Mr. 
Enowlton,  to  submit  the  case  without  argument;  but  we  concluded  not  to  take 
that  course.  We  met  in  consultation  wiUi  Mr.  Knowlton,  and  then  it  was  ar- 
ranged tha^  for  the  purpose  of  saving  time,  the  managers  would  waive  an 
opening  of  the  case.  The  respondent,  by  hiros^  and  his  counsel,  were  to  sub- 
mit their  argument  or  arguments;  and  then  it  was  to  be  closed  on  the  part  of 
the  Assembly  with  their  argument  or  arguments.  In  relation  to  the  number 
of  arguments,  it  was  understood  between  us,  on  the  part  of  the  prosecution,  that 
in  all  probability  but  two  would  speak ;  and  I  do  not  know  but  that  it  was  lim- 
ited to  that  number,  although,  at  that  time,  the  Managers  did  not  know  cer- 
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taiidj  whether  there  would  be  more  than  one  or  two  aigumeats  on  the  pari  of 
the  Aaaemblj. 

Mr.  Arnold.  I  wonld  inquire  whether  more  than  one  now  intend  to  aub* 
xnit  an  argument  on  the  part  of  the  prosecution. 

Mr.  Samdbrs.     Ye»,  air,  two. 

Mr.  Arnold.  Then,  I  say,  I  had  not  heard  a  word  of  any  such  arrange- 
ment till  I  heard  it  from  the  Hon.  Managers  lips.  It  was  reported  to  me,  that 
^r  the  purpose  of  saving  time  they  had  waived  an  opening ;  and  that  then,  aftjsr 
our  arguments,  they  would  close  the  case  with  one  argument  I  am  surprised 
that  any  such  arrangement  was  entered  into.  I  did  not  myself  approve  of  the 
arrangement  even  as  I  understood  it.  In  a  case  like  this,  embracing  so  many 
charges  and  specifications,  with  such  a  mass  of  testimony,  and  such  proof,  it 
vas  of  the  highest  importance  to  the  respondent  to  know  what  charges  were 
reliednpOD,  and  in  general,  the  grounds  to  be  taken  in  the  case,  a  course  which 
it  is  usual  to  take  in  all  prosecutions  of  this  important  character,  I  do  not  see 
sow  how  this  can  be  denominated  an  arrangement  to  save  time.  It  is  an  arrange 
ment  to  submit  this  whole  mass  of  testimony  to  the  Court  without  light,  without 
any  knowledge  of  what  is  to  be  insisted  upon,  and  then  make  up  our  argu- 
ment as  best  we  can.  It  would  have  saved  time  if  the  prosecution  could  have 
been  beard  in  their  opening.  I  understand  now,  that  they  are  to  be  heard  in 
argument  by  two  speakers,  and  we  are  to  be  heard  by  two.  I  say,  now,  if  such 
an  arrangement  be  not  absolutely  binding,  I  shall  appeal  to  this  Court  to  direct^ 
that  after  Mr.  Knowlton  shall  have  conducted  his  argument,  the  Managers,  or 
their  learned  counsel,  shall  proceed  wiih  one  of  their  arguments,  so  that  we  may 
have  an  opportunity  of  knowing  what  points  they  make  in  the  case. 

Mr.  Rtan.  Mr.  President,  1  was  not  in  Court,  when  that  arrangement  waa 
made. — It  was  reported  to  me  immediately  afterwards  by  the  Managers  sub- 
stantially as  it  has  just  been  stated.  I  think  the  gentleman  is  mistaken  in  saying 
it  would  save  time,  to  have  an  opening  argument  on  the  part  of  the  Managers. 
We  propose  to  make  our  arguments  upon  diflferent  grounds,  that  is  to  say,  we 
propose  to  dinde  the  argument  between  us.  I  understood  the  arrangment  at 
the  time,  as  it  was  made,  and  it  would  be  very  unfair  to  apparently  assent  to 
that  arrangement,  from  Saturday  till  now,  and  when  the  counsel  was  speaking 
for  the  defendant,  who  is  considerably  well  advanced  in  his  argument,  to  sud- 
denly notify  the  Managers  that  we  must  proceed  upon  his  finishing.  It  is 
asking  us  to  commence  without  notice — withholding  tnat  notice  from  Saturday 
till  now. 

Senator  Dunk.  I  think  there  is  no  proposition  before  this. Court  now.  We 
are  exhausting  the  time  of  the  Court,  to  little  purpose,  and  I  hope  the  counsel 
will  proceed  with  his  argument. 

Mr.  Arnold.  I  beg  to  say,  by  way  of  apology,  that  I  brought  this  matter 
to  the  attention  of  the  Court  now,  ia  order  to  notify  the  other  side,  that  I 
should  expect  that  one  of  them  would  speak  before  I  am  required  to  proceed 
with  my  arguMient.  You  will  find  that  in  all  the  precedents,  this  has  been 
done.  In  the  case  of  Peck,  the  counsel  for  the  defendant  made  an  argument 
after  all  the  Managers  had  spoken,  with  one  exception.  The  case  was  closed  by 
Mr.  Buchanan,  I  believe. 

Mr.  Kkowlton.  Mr.  President,  before  proceeding  to  the  argument  of  this 
case,  I  will  state,  in  relation  to  any  understanding  whkh  I  had  with  the  Man- 
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ngen,  that  I  never  made  any  arraDgetMtit  with  them,  thai  thev  were  to  have 

two  speeches  at  the  close*    At  the  proper  time  I  will  explain  tliat,  and  stata 
what  I  understood  the  arrangemrat  to  be. 

I 

Argumeni  of  Mr.  Krvowlton  continued, 

Mr.  President,  last  evening  I  was  diacuasiDg  the  2nd  Specification  of  the 
4th  Article.  Ithad  just  about  concluded ;  and  to  sum  up  my  remarks  on  that 
specification,  I  was  passing  an  encomium  upon  Caleb  Gushing.  I  made  the  as- 
sertions in  regard  to  him  upon  m  j  own  account,  and  I  reiterate  that  statement 
now;  but  I  do  it  on  my  own  responsibility,  as  I  know  not  the  views  of  the 
respondent.  I  state  it  upon  what  I  have  discovered  in  the  case,  as  I  observed 
last  evening,  and  'also  upon  some  facts  which  I  have  learned  outside  of  that  case. 

I  will  proceed  now  to  dispose  of  this  Specification,  so  far  as  I  did  not  dis- 
pose of  it  yesterday.     It  will  be  perceived  that  in  tl^e  case  of  Hungerford 
against  Gushing.  Hungerford  sets  up  the  trust  deed  and  gives  a  copy  it     He 
also  insists  that  he  did  execute  that  instrument  and  acknowledge  it;  but  he 
insists  too,  that  Galeb  Gushing  had  not  complied  with  that  instrument  in  any  of 
its  parts;  he  therefore  asks  a  cancellation  of  it    The  prosecution  in  this  case 
nnquestionably  will  contend — I  cannot,  however,  anticipate  certainly  any  of  the 
grounds  upon  which  they  are  to  base  any  of  their  arguments — but  they  will 
contend  that,  as  in  that  case  Hungerford  shows  that  he  executed  a  deed  con- 
veying all  the  title  he  then  had ;  and,  because  there  were  covenants  contained 
in  that  instrument^  which  had  been  delivered,  his  title  ceased,  and  that  the 
covenants  themselves  operated  as  an  estoppel,  which  would  bar  him  from  set- 
ting up  his  former  possessory  title,  and,  therefore,  that  there  could  arise  the 
same  questions  of  law.     A  careful  examination  of  that  case  will  show  that  it  is 
not  possible;  because  the  legal  result  would  be  the  same.    Whatever  may  be 
the  covenants  of  Hungerford  in  this  deed  of  trust,  they  can  have  nothing  to  do 
with  a  violation  of  the  implied  trust  obligations  by  Gushing;  although  he  had 
recoDveyed  the  property.    If  he  had  violated  them,  he  would  have  been  liable 
in  a  court  of  equity ;  and  also  liable  in  a  court  of  law,  for  a  breach  of  his  express 
covenant ;  and  it  will  be  recollected  that  the  covenants  would  take  efiect  from 
the  time  there  was  a  breach.  If  any  title  has  passed,  it  passed  by  that  deed.    If 
Hungerford  was  liable  because  of  the  patent,  an  action  would  lie,  whether  he 
swore  falsely  to  get  the  government  title  or  not  The  trust  itself^  took  efiect  from 
the  delivery  of  the  deed.     This  was  not  a  contract  or  agreement^  whereby  the 
title  he  might  acquire  subsequently,  should,  in  consequence  of  the  covenants, 
inure  to  the  use  or  benefit  of  any  other  person.    At  the  time  of  making  the 
affidavit,  he  had  not  men  entered  into  any  contract  by  which  the  fee  tide 
should  enure  to  anybody  else.    The  possessory  title  which  he  did  pass  by  the 
trust  deed,  and  for  a  purpose  therein  stated.  That  was  for  the  purpose  of  form- 
ing a  certain  company  and  for  one  other  purpose —  for  his  use  and  benefit  to 
the  extent  of  the  title  he  then  had — ^and  if  we  examine  the  allegations  in  the 
bill,  and  take  the  trouble  to  recur  to  the  proofs  in  that  case,  we  shall  see  that 
he  had,  on  the  first  day  of  October  1846,  and  for  months  previous,  the  sole,  ex- 
clusive possession.    Neither  Purinton  nor  Green  had  possession  of  that  prop- 
erty. Then,  Hungerford  being  in  poteasaion^  had  all  the  title  that  could  rest  in 
«n  individual—  the  fee  being  in  the  United  States.    Then  the  title  by  posses- 
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sion  VM  all  the  title  Aat  was  passed^ and  none  whatever  cMild  be  otoiaed 
from  Green  or  Purinton.  For  the  best  of  all  reaaona,  that  having  nopie^  thej 
ooald  transfer  none.  No  title  could  paaa  from  Qnea  by  hia  coTenant,  to  war- 
rant against  all  titles,  save  that  of  the  United  States.  He  may  be  hable  upon 
this  covenant,  or  upon  the  covenant,  that  the  premises  were  fi'ee  from  incum« 
branee. 

Any  thing  of  that  kind  may  become  liable  upon,  but  so  fiw  as  title  is  con* 
cemed  he  could  pass  none.  Neither  Hungerford,  Purinton  or  Green  could 
pass  the  fee  title.  The  only  title  Hungerford  could  pass,  was  the  title  of  pos- 
aeesion.  Another  thing  in  that  trust  was  this :  In  case  (his  company  was  formed 
as  contemplated,  and  expressed  in  the  trust  instrument,  then  Mr.  Gushing,  the 
trustee,  was  to  convey  that  property  to  the  company,  and  certificates  of  stock 
were  to  be  issued  to  Hungerford  to  the  amount  of  (35,000,  if  he  owned  the 
'whole.  And  if  Purinton  and  Green  owned  it,  in  equal  parts  to  the  extent  of 
that  fractional  part,  each  were  to  have  like  certificates;  and  if  the  three  Qwncd 
it  the  matter  was  to  be  settled  by  arbitration,  and  in  proportion,  oertificf^tes  of 
stock  were  to  be  issued  to  the  amount  of  $35,000.  There  was  an  obligation 
resting  upon  Gushing  to  convey  it  to  future  occupants  It  was  no  part  of 
Hungerford's  obligation  to  convey  the  fee  if  he  subsequently  acquired  it,  nwr 
that  which  he  had  conveyed  to  Gushing.  This  conveyance  by  the  terms  of  the 
instrument  was  to  be  made  by  Gushing.  He  was  to  convey  the  title  he  took 
by  the  deed  as  well  as  that  which  he  might  acquire  from  the  government — that 
is,  he  was  to  so  convey  in  case  the  contemplated  company  should  be  formed  as 
provided  in  the  trust  deed,  and  not  otherwise.  Thi  se  were  the  eondidons  that 
required  even  him  to  convey  the  title  he  had  or  might  acquire.  Hungerford, 
Green  and  Purinton  were  to  use  their  best  exertions  to  acquire  that  title  for  the 
future  contemplated  company.  That  was  consistent  with  the  affidavit  made  by 
Hungerford. 

He  sets  up  the  fact  that  he  did  make  the  covenant,  but  because  Gushing  had 
failed  to  comply  with  the  terms  of  the  trust,  he  asked  to  have  the  deed  can- 
celled ;  and  he  asked  also  a  decree  to  recover  the  value  of  the  use  of  that  prop- 
erty,  and  as  Hungerford  delivered  some  $4,000  worth  of  personal  property,  to 
Mr.  Gushing — he  asks  that  that  property  may  be  re^delivered  to  him,  or  that 
Gushing  be  held  amenable  to  him  for  its  value.  So  far  as  the  realty  was  con« 
cemed  this  personal  property  had  nothing  to  do. — Where  then  is  the  contract 
that  Hungerford  had  entered  into  whereby  the  title  he  might  thereafter  acquire 
should  inure  to  the  benefit  of  any  other  person  f  It  is  perfectly  preposterous.  I 
wish  to  state  further,  that  there  were  no  cestui  qui  trusts  appointed  in  that  in- 
strument except  upon  the  happening  of  that  contingency — ^the  formation  of  a 
company  then  in  contemplation — and  all  that  has  been  talked — ^and  much  as 
has  been  printed — one  pamphlet  upon  another  that  we  had  not  brought  before 
the  Gonrt,  all  the  cestui  qui  trusts,  who  should  have  been  made  parties  was 
tine  misspent.  I  say  it  is  the  sheerest  humbug  that  ever  entered  into  the  head 
of  a  lawyer. 

No  lawyer  who  had  the  least  pretensions  to  ability,  would  deny  the  necessity 
of  bringing  before  the  Gourt  all  the  cestui  qtd  trusii,  when  the  trust  property 
wsB  in  question.  But  that  was  not  the  condition  in  this  ease  of  Hungerford^s. 
The  trust  instrument,  provided  as  before  said,  that  upon  the  formation  of  the 
Company-^if  Porinton,  Hungerford  and  Green  owned  each  an  interest  in  that 
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propeiij,  tliai  they  should  secure  to  the  extent,  that  they  so  owned,  so  many 
shares  of  stock  in  the  company,  aad  then  cestui  que  trv^  would  have  existed 
under  the  trast  deed.    Then  it  was  vested  in  that  person  who  held  the  title, 
and  if  held  by  more  than  one,  then  in  as  many  as  were  such  owners.     Now 
Judge  WhitoD,  when  upon  the  stand,  as  hinted  at  before,  testified  that  the  Su- 
preme Court,  reversed  the  decree  made  by  the  Circuit  Court  of  this  county, 
tor  want  of  parties.    I  Itnow  not  whether  that  opinion  has  been  written ;  but 
I  do  know  what  that  opinion  was.    That  decree  never  was  reversed,  on  the 
points  raised  and  discusaed  by  the  appellant,  at  all.   The  real  point  was,  that  the 
proper  parties  were  not  before  the  Court,  and  that  these  parties  were  Greea 
and  Purinton,  who  might  or  might  not  be  cestui  qtd  trusts,  depending  upon 
two  facts :  Firsts  that  the  oootemplated  company  had  been  formed,  and  second, 
that  the^  owned  a  portion  of  the  property,  conveyed  to  Cushing,  but  upon  their 
own  showing,  in  their  answers  filed  before  they  were  dismissexl,  it  appeared,  that 
no  company  had  been  formed  under  that  instrument;  but  the  Court  took  this 
view,  that  they  had  an  apparent  interest,  from  the  fact  that  they  had  executed 
the  trust  deed  with  Hungerford,  and  as  Hungerford  had  set  out  thst  deed  on 
the  face  of  his  bill,  and  although  Mr.  Cushing,  could  not  show  that  he  had 
eomplied  with  the  terms  of  the  trust,  yet  as  they  had  an  **  apparent  interest^ 
they  should  have  been  retained  parties  so  that  they  might  show  that  they  were 
cestui  qui  trusts  under  the  trust  deed,  and  by  virtue  of  which,  a  company  was 
to  have  been  formed.    They  said  it  was  an  ^  apparent  interest,"  although  it  did 
not  appear  that  they  had  any,  in  fact,  yet  having  joined  in  the  deed,  from  that 
mere  fact,  they  should  have  been  before  the  Court,  so  that  they  could  show  an 
interest  even  if  Gushing  could  not.    Well,  that  was  running  a  conclusion  up  to 
a  pretty  high  attenuation.     We  bad  shown  by  our  proof  that  they  had  no  title 
whatever  in  that  property. 

Mr.  Hungerford  in  his  bill,  set  up  the  true  condition  of  matters  existing  be* 
tween  him  and  Green.  He  also  set  up  the  contract  between  himself  and  Purin* 
ton,  whereby  he  agreed  to  convey  the  one-fourth  or  five-sixths  of  that  property 
when  he,  Hungerford,  should  receive  out  of  the  profits  of  the  one-fourth,  or 
five-sixths  such  or  such  a  sum  of  money.  That  event  had  not  happened. — The 
bill  was  taken  as  confessed,  as  againow  Purinton,  before  he  was  dismissed.  The 
order  was  taken  white  the  case  was  before  Judge  Whiton. 

In  addition  to  that  we  say  that  Hungerford  was,  on  the  first  of  October  1846, 
in  the  absolute  and  sole  possession,  and  had  been  in  that  possession  for  months 
previous  to  that  time;  which  shows  that  he  had  all  the  title  that  could  rest  in 
any  individual,  at  the  time  of  the  execution  of  the  instrument.  Then  I  say  that 
Hungerford  could  well  make  the  affidavit  And  no  question  was  presented 
for  the  consideration  of  the  circuit  Court  of  Dane  County  involving  the  facta 
atated  in  the  affidavit 

The  statute  to  which  I  alluded  yesterday,  I  will  now  read  for  the  considera- 
tion of  the  Court  This  act  was  approved  June  22d,  1838.  I  shall  read  so 
much  only  as  is  applicable  to  this  particular  affidavit,  the  language  of  this  act 
is:  **That  before  any  person  claiming  the  benefit  of  this  law  shall  have  a  patent 
for  the  land,  which  he  may  claim  by  having  complied  with  its  provisions,  he 
shall  make  oath  before  some  perM>n  authorized  by  law  to  administer  the 
same,  which  oath  with  the  certificate  of  the  person  administering  it,  shall  be 
filed  with  the  raster  of  the  proper  land  office  yrh^sa  the  land  is  applied  for. 


and  by  said  Mgitter  se&t  to  the  office  of  the  oommiasioner  of  public  lands,  that 
he  antercd  upon  the  land  which  he  claimsi  in  his  own  right,  and  ezclusivelj  for 
bis  own  benefit,  and  that  he  has  not,  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  inanDer,  with  any  person  or  persons  whatever,  by 
which  the  title,  which  he  might  acquire  from  the  government  of  the  United 
States^  should  enure  to  the  use  or  boDefit  of  any  one  except  himself,  or  convey 
^r  irojufyr  the  said  land^  or  the  tide  which  he  may  acqmre  to  the  same^  to  any 
jperson  or  persons  whatever^  at  any  subsequent  time."    The  act  of  June  1, 
1640,   which  continued  the  preceding  act,  reads,  **  That  the  act  to  grant  pre- 
emption rights  to  settlers  on  publio  lands,"  approved,  June  twenty  second, 
eighteen  hundred  ahd  thirty  eight,  *^  be,  and  the  same  is  hereby,  continued  m 
full  force  till  the  twenty  second  d%y  of  June,  eighteen  hundred  and  forty  two." 
Now  this  is  the  form  of  afiSdavit  by  this  law  required. 

It  was  under  this  law  that  that  affidavit  was  drawn,  and  I  say  there  is 
nothing  contained  in  that  trust  instrument  at  all  at  variance  with  this  affidavit ; 
and  the  opposite  construction  originated  only  in  the  head  of  Caleb  Gushing 
and  his  advisers,  on  the  ground  of  their  hostile  feelings  to  Hungerford,  and  of 
thetr  supposition  that  they  could  give  Hungerford  some  trouble.  Upon  those 
grounds  they  concluded  there  was  a  law  in  existence  by  which  they  could  vent 
their  spleen.  They  therefore  proceeded  before  the  grand  jury  of  the  **  district 
eoart"  in  this  state.  This  act  which  revived  the  the  ad  of  1838,  till  the  22d 
of  June  1840,  was  continued  in  force  till  the  22d  of  June  1842,  when  it  expired 
by  lapse  of  time. 

Now,  it  was  necessary  in  order  to  get  a  pre-emption  right  under  that  law, 
that  the  persons  should  have  settled  upon  the  lands  claimed,  and  actually  resided 
npon  them  on  the  first  day  of  June,  1840.   That  was  true,  in  point  of  fact,  in 
the  Hungerford  case.     But  the  point  raised  upon  that  indictment  was  this, 
that  the  law  which  required  the  affidavit  to  be  made  had  expired,  and,  con- 
sequently, perjury  could  not  be  assigned  upon  it.    The  Register  had  no  right 
-to  administer  that  oath.     That  was  the  point,  together  with  the  position,  tnat 
the  Bister  had  no  business  to  come  into  this  State  and  administer  an  oath. 
These  were  the  two  points  upon  which  that  case  went  off.  Now,  it  is  contended, 
that  Judge  Hubbelj  has  violated  the  statute  in  this  case,  because  he  was  the 
solicitor  or  attorney  for  Mr.  Hungerford  on  the  indictment;  for  the  reason  that 
it  involved,  in  part^  the  same  conclusions  of  fact  and  law.     Our  statute  is  not 
extended  to  a  case  that  involves  the  same  conclusions  of  fact  and  of  law.   The 
language  of  the  statute  is,  that  the  parties  must  be  the  same;  it  must  be  the 
same  eaussy  for  without  parties  you  cannot  have  a  cause.    They  must  be  the 
^ame,  not  other  or  different.    Let  me  put  a  case.    Suppose  any  member  of  this 
Court  should  be  counsel  for  A.,  and  A.  should  bring  a  suit  against  an  officer 
who  had  levied  upon  his  property  by  virtue  of  a  tax  warrant,  and  he  should 
carry  that  suit  to  judgment    Then,  suppose  that  he  is  elected  judge,  and  sup* 
pese  B.  sues  the  same  officer,  so  that  the  same  subject  matter  is  involved — not 
in  part,  but  the  same  entire  subject  matter — that  is  the  validity  of  that  tax. 
That  is  the  question;  and  it  matters  not  whether  C,  D.,  £»  or  F.,  are  complain- 
ants, the  same  question  is,  in  fact,  involved.    Now,  let  B.  sel  up  that  this 
judge  is  not  competent  to  try  the  case,  because  he  has  been  counsel  for  A.    Is 
that  the  kw  of  the  land ;  is  that  the  construction  of  this  statute!    If  so,  it  is 
jk  very  singular  construction.    Why,  upon  the  same  principle^  you  may  ex« 
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clade  every  judge  from  passto^  upon  a  eM  where  the  law  has  heen  decided  i.  • 
hhn  in  another  case;  or  while  at  the  bar  he  may  have  formed  an  opinion  *  \ 
that  ease  or  that  law;  and  ^ecatiee,  forsooth,  he  is  a  good  lawyer,  and  because.' 
he  does  understand  the  law,  that  construction  would  prohibit  him  from  sit-' ' 
ting.  The  doctrine -leads  us  to  the  conclusion,  that  the  statute  prohibits  an  in- 
telligent judge  from  deciding  a  case;  and  then,  we  must,  of  course,  have  a  set 
of  ignoramuses  upon  the  bench  for  our  judges.  There's  where  the  gentleman 
must  land.    I  Soy,  the  statute  is  not  to  be  construed  in  that  manner. 

Take  a  divorce  case.  Suppose  that  any  member  of  this  Court  had  been 
eounsel  for  A.  against  B.  his  wife,  and  A.  should  allege  adultery  as  a  ground 
of  divorce.  Well,  what  are  the  questions  involved  9  Why,  first,  the  queetion 
of  fact  involved  would  be  this,  whether  the  adnlteiy  was  committed;  seoond^ 
whether  a  decree  can  be  granted.  That  involves  an  inquiry  into^various  circum- 
stances ;  but  the  questions  that  arise  are,  as  to  the  marriage  contract  and  its  disso- 
lution. Those  are  the  questions  of  law  involved.  But  suppose  a  person  should 
charge  cruelty,  or  habitual  dmnkenness,  or  impotency,  if  you  please.  These  ar» 
the  questions  involved,  and  therefore  a  person  who  had  ever  been  of  oouneel 
would  be  incompetent  (if  elected  judge)  to  decide  upon  such  a  case.  The  first 
inquiry  is,  whether  a  marriage  contract  did  exist,  and  the  second  is  whether  it 
ought  longer  to  exist. 

Let  us  cany  this  a  little  further.  Suppose,  as  I  have  already  supposed,  that 
any  member  of  this  Court,  should  have  been  counsel  for  A.  against  B.  and 
desertion  should  have  been  alleged  as  a  cause  fsr  divorce.  The  same  legal 
question  would  arise,  whether  there  was  a  marriage  contract  in  existence,  and 
whether  it  should  be  dissolved.  Desertion  would  be  the  cause  set  up  by  the 
complainant  for  the  purpose  of  effecting  a  dissolution. 

Well  suppose  by  some  means,  that  petition  should  be  dismissed.  Suppose 
that  nothing  was  done  in  the  case ;  and  then  suppose  that  after  the  person,  thus 
engaged  as  counsel  for  A.,  should  be  elected  Judge,  and  between  the  same  par- 
ties precisely,  and  the  same  partv  complainant,  should  be  complainant  again  and 
brings  a  case  of  divorce  before  him,  and  alleges  some  other  cause, — alleges  per- 
haps adultery,  different  from  the  other  charge,  which  was  desertion,  bat  af- 
fecting the  parties  in  the  same  way. — Would  the  Judge,  under  such  circum- 
stances, not  be  competent  for  the  purpose  of  accomplishing  the  same  object  ? 
Certainly,  he  would.  No  other  construction  can  be  given  to  this  statute,  which 
can  be  satisfactory  to  any  enlightened  mind,  than  that  for  which  we  contend — 
at  least  so  I  apprehend. 

Well,  it  is  said  in  addition  to  this — and  that  is  the  great  wrong  that  has  been 
done — that  after  having  been  retained  by  Mr.  Hungerford,  in  the  District 
Court  of  the  United  States,  the  respondent  sat  as  judge  in  the  Supreme  Court 
in  the  Cushing  ciase ;  although  the  United  States  is  plaintiff  against  Hunger- 
ford  in  one  case,  and  in  the  other,  Hungerford  is  plaintiff  and  Cushing  is  de- 
fendant Certainly,  these  are  not  the  same  parties.  It  is  not  the  same  issue. 
The  two  cases  in  no  way  required  the  same  determination ;  yet  it  is  alleged 
that  the  respondent  has  gone  contrary  to  law,  and  his  duty  in  the  premises. 
Well,  I  would  like  to  know  whether  the  gentlemen  have  anf  itniuie  f>r  that. 
Where  is  the  statute  announcing  that  a  judge  of  the  Supreme  Court  is  inhi- 
bited from  sitting  in  such  case.  Is  there  no  dufference  between  a  Circuit  Court 
Judge,  and  a  Snpeme  Court  jndge. 
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Mr.  Rtav.  There  was  not  m«cb  tben,  I  believe. 

Mr.  Knowlton.  It  mpy  be  so.  It  may  be  there  was  no  diflference  between 
a  Supreme  Court  judge  and  a  Circuit  Court  judge.  I  understand  that  there  i§ 
a  vast  difference;  when  the  respondent  was  acting  in  the  capacity  of  Supremo 
Court  judge  he  was  not  acting  in  the  capacity  of  Circuit  judge.  When  acting 
as  a  Circuit  Court  judge  he  acts  alone.  When  acting  in  the  capacity  of  a  Supreme 
Court  judge  he  acts  in  concert  with  others ;  and  it  required  four  to  constitute 
a  quorum  in  the  Supreme  Court.  I  ask,  tben,  whether  they  are  the  same  by 
operation  of  the  statute.  By  the  constitution  the  judges  of  the  Circuit  Courts 
became  judges  of  the  Supreme  Court  They  became  judges  of  the  Supremo 
Court  by  a  positive  declaration  in  the  constitution.  They  were  to  remain  judges 
for  five  years,  and  after  five  years,  unless  the  legislature  should  otherwise  pro- 
vide; and  yet  there  is  no  difference  between  a  Circuit  judge  who  acts  alone^ 
who  exercises  all  the  functions  of  that  ofiSce  alone;  and  he  can  do  nothing  on 
the  Supreme  bench  without  three  with  him ;  excepting,  perhaps,  to  adjourn. 
He  could  hear  no  cause,  determine  no  action,  adjudicate  no  question  what- 
ever ;  yet  it  is  contended  that  there  is  no  difference,  because  the  nien  are  the 
same.  Well,  the  members  of  this  SenaU  and  of  this  Court  are  the  same  iden- 
tical persons,  and,  therefore,  there  is  no  ditference  between  being  a  legislator 
and  a  judge.  They  are  different  offices,  entirely,  and  it  matters  not  whether  they 
hold  both  these  offices  or  not;  or  whether  because  the  constitution  declares 
that  a  legislator  shall  be  judge  of  a  particular  court  It  is  the  same  thing; 
there  is  no  difference.  Why  is  it  that  in  the  constitution  they  use  the  term 
Supreme  Court,  and  judges  of  the  Supreme  Court,  and  judges  of  the  Circuit 
Court  unless  there  is  a  difference.  There  must  be  a  difference  in  the  judges  if 
there  is  a  difference  in  the  court 

They  cannot  be  identical  and  the  same,  and  I  say  that  so  far  as  this  statute 
is  concerned,  there  is  nothing  alleged  in  this  s|)ecification  that  shows  any  violation 
of  the  statute  of  the  State,  But  though  I  may  be  wrong  in  relation  to  this,  if 
this  is  not  the  construction,  nevertheless,  I  say,  the  facts  show  that  Judge  Hub- 
bell  had  a  perfect  right  to  engage  for  Mr.  Hungerford,  and  that  his  engagement 
for  Hungerford  in  no  manner  affected  his  right  to  sit,  either  in  the  Circuit 
Court,  or  upon  the  supreme  bench,  in  a  case  wherein  Hungerford  was  complain- 
ant and  Cushing  was  a  defendant.  It  ift  not  within  the  statute;  and  not  being 
within  the  statute,  as  a  matter  of  course  it  cannot  be  said  that  it  is  contrary  to 
the  statute, 

I  now  pass  to  the  3d  specification  of  this  article,  and  that  is  the  case  of  Wm. 
L.  Hart,  against  £liza  A.  Hart. 

It  is  alleged  that  she  "had  never  been  in  the  United  States,"  &c.  (Mr. 
Kuowlton  read  the  specification.)  Well,  now,  in  the  first  place  it  is  alleged  that 
Judge  Hubbell  had  been  retained  by  Wm.  L.  Hart  to  obtain  for  him  a  divorco 
from  his  wife  and  had  made  an  application  for  such  divorce  to  the  Hon.  David 
Irvin,  in  the  District  Court  of  the  county  of  Rock.  Now  I  might  rest  this  case 
upon  that  declaration  alone. — Have  they  ever  shown  that  that  case  was  com- 
menced in  the  District  Court  of  Rock  county  \  I  say  they  have  not ;  and  whut- 
ever  may  have  been  the  proceeding  there,  they  have  not  established  the  alle- 
gation.— It  is  a  variance  of  proof,  and  of  a  material  chaiacter.  They  have  failed 
to  establish  the  fact  whether  the  case  was  commenced  there  or  not  The  proof 
is  variant,  and  as  a  matter  of  course  it  is  a  good  legal  objection,  and  it  does  not 

67 


530 

entitle  tbem  to  insist  upon  this  apeciGcatioo.    Now  I  make  this  declaration  be~i 
eause  I  have  a  right  to  insist  upon  it  in  this  Com  t  as  well  as  in  any  other. 
Courts  of  Impeachment  were  instituted  not  for  the  purpose  of  making  law,  but    ' 
for  the  purpose  of  enforcing  law.     Thej  are  not  entitled  to  disregard  the  exist-     i 
rng  law  and  set  up  something  else.     Thej  are  bound  by  the  law  as  much  as 
any  Courts  and  the  rights  of  the  parties  are  the  same  in  this  Court  in  relation 
to  proof  as  in  any  other  Court;  and  we  all  know  this  rule  is  held  in  criminal 
cases,  much  stricter  than  in  civil  cases. 

Wo  are  entitled  at  the  bar  of  this  Court,  to  urge  objections  that  might  ap- 
peal* frivolous  in  a  civil  action  between  individuals.  Another  reason  why  we 
can  ui^e  this  objection  here  with  peculiar  force,  is,  that  when  they  describe  au 
action,  which  has  been  commenced  in  a  particular  Court,  or  place,  it  is  necessary 
for  them  to  prove  that  action  commenced ;  because  it  is  to  be  remembered  that 
the  respondent  is  not  to  be  tried  upon  any  other  than  that  charge.  He  is  not 
to  be  tried  upon  any  other  matter  whatever.  It  will  be  suflBcient  for  us  to  an- 
swer charges  when  they  are  preferred.  Very  well,  I  have  considered  this  charge, 
and  I  think  this  consideration  most  effectually  disposes  of  this  Specification. 

But  I  will  now  examine  it  in  a  different  point  of  view ;  because  I  wish  to  ex- 
amine it  in  all  its  various  phas  s,  and  then  ascertain  what  has  been  made  out 
of  it     I  will  now  suppose  that  the  proof  they  have  now  exhibited,  does  show 
that  Hart  did  once  institute  proceedings  in  the  county  of  Rock,  for  the  purpose 
of  getting  a  divorce.     I  will  suppose  that  state  of  the  case  to  exist,  although  in 
point  of  fact  it  appeais  not  to  be  so.    I  will  suppose  Judge  Hubbell  was  re- 
tained by  Mr.  Hart,  to  obtain  that  divorce;  and  I  will  suppose  that  Judgo  Irvin 
did  refuse  to  grant  that  divorce  for  the  reason  that  the  wife  had  never  been  in 
the  territory ;  and  then  I  will  suppose  that  that  objection  which  the  counsel  op- 
posed maintains  would  follow,  is  well  taken  under  the  statute.      A^er  alleging 
tliat  Judge  Irvin,  of  the  District  Court  of  that  county,  had  decided  that  he 
could  not  grant  a  divorce,  on  the  ground  that  the  wife  had  never  been  in  the 
territory,  it  is  only  upon  the  hypothesis  that  she  had  not  been  in  the  territory, 
that  he  could  not  entertain  jurisdiction  in  such  cases ;  and  that  it  is  said,  is  the 
reason  why  that  this  decree  was  improvidently  made.     I  suppose  it  is  on  no 
other  hypothesis.    Well,  if  it  is  "  improvident,"  it  is  sanctioned  by  the  Supreme 
Court  of  this  State.     They  authorize  divorces  in  precisely  such  cases.     If  that 
is  an  improndent  decree,  so  far  as  that  question  is  concerned,  then  unquestion- 
ably the  Supreme  Court  of  this  State  here  passed  an  improvident  decree;  and 
the  first  we  shall  know,  all  the  members  of  that  tribunal  will  be  brought  here  on 
an  impeachment.    I  refer  to  the  case  of  Manly  against  Manly.   It  was  presented 
for  the  consideration  of  the  Court,  and  as  the  opinion  is  not  lengthy,  I  will  en- 
deavor to  read  it    The  appellant  filed  his  bill  for  a  divorce,  Judges  Whiton  and 
Larrabee  dissenting. — (Mr.  Knowlton  read  the  opinion.) 

Then  I  say,  that  if  the  decree  in  the  Hart  case,  was  improvident  upon  the  prin- 
ciple stated  here  in  this  specification,  the  Supreme  Court  has  been  alike  guilty 
of  an  improvident  act.  I  understand,  however,  that  this  decision,  which  I  have 
read  as  applicable  to  this  specification,  settles  the  law  of  this  State  upon  that 
particular  subject  The  only  other  reason  why  it  can  be  said  that  this  decree 
was  improvidently  made,  was  because  Judge]Hubbell  had  been  retained  by  Hart. 
Now  it  is  not  alleged  that  the  causes  in  the  former  bill  were  the  same  set  up  in 
the  bill  for  divorce  which  was  filed  by  this  man,  Albert  Smith.    But  he  testi- 
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/^  fies  that  lie  did  not  set  up  the  same  groaDds  of  divorce  as  was  eontained  in  the 

'A     one  that  was  filed  in  the  county  of  Rock.    Then  I  say  upon  the  face  of  this 

specification,  that  Judge  Hubbell  was  not  within  the  inhibition  of  the  statute  at 

all.   And  if  they  do  not  show  that  fact,  they  are  not  entitled  to  prove  this  speci* 

^cation,  by  any  evidence. 

Well,  when  we  come  to  the  proof,  we  find  that  the  bill  was  upon  a  different 
basis.  Mr.  Albert  Smith  says,  that  althongh  he  received  the  papers  from  Judge 
Hubbell,  he  put  up  an  altogether  different  ground  of  divorce.  He  thought  there 
was  RO  ground  in  the  old  petition,  upon  which  we  could  get  a  divorce.  He 
therefore  set  up  a  new  and  independent  ground,  and  that  ground  was  not 
within  the  knowledge  of  Judge  Hubbell,  previously — that  is,  so  far  as  we  have 
any  evidence.  Vow  that  is  what  he  testifies.  Well,  what  was  that  bill  based 
upon  ?  Why,  Mr.  Albert  Smith  informs  us  that  that  bill  was  based  upon  the 
facts  contained  in  the  letters  from  HartV  wife  to  him,  which  Judge  Hubbell  had 
never  seen.  He  had  heard  of  then),  when  he  handed  over  these  papers,  and 
told  him  he  would  send  Hart  to  him.  Well,  be  told  him  in  relation  to  the 
letters,  that  probably  he  could  get  something  from  them,  and  after  examining 
the  letters,  and  Hart  had  engage  I  Smith,  he  ascertained  that  there  were  facts  in 
existence  upon  which  he  could  obtain  a  divorce.  It  was  upon  different  grounds, 
a  different  state  of  the  case,  and  a  different  investigation  of  the  facts.  As  a 
matter  of  course  then,  as  you  have  different  facts,  the  law  applicable  to  the 
facts  is  differeint ;  because  you  can  have  law  apppropriate  to  facts,  and  facts  appro- 
priate to  law.  Then  I  say  the  ground  was  different  from  that  stated  in  the  old 
papers  which  had  been  drafted  by  Judge  Hubbell,  and  therefore  I  suppose  that 
in  the  second  bill  the  charge  upon  which  divorce  was  sought  might  not  be  esta- 
blished, or  might  be  sustained,  and  then  the  result  would  have  been  the  sama 
The  marriage  contract  would  be  dissolved  upon  the  establishment  of  the  fact  of 
adultery,  if  that  was  charged.  Now  he  alleges  facts  that  will  have  the  effect  to 
bring  about  the  same  result,  but  which  facts  were  different  from  those  alleged 
in  the  old  petition.    Still,  the  result  was  the  same. 

That  is  so  in  all  divorce  cases ;  that  is,  so  far  as  an  absolute  dissolution  of 
the  marriage  contract  is  concerned.  And  under  our  statute  such  absolute  disso- 
lution may  take  place  for  wilful  desertion.  Hanng  bad  a  discussion  about 
making  and  dissolving  the  bonds  of  matrimony,  they  were  authorized  to  take 
such  decree,  or  to  stop  short  and  be  content  with  the  passing  a  decree  divorcing 
from  bed  and  board.  It  is  final  and  conclusive  in  sueh  particular  case.  Al- 
though the  result  would  not  be  the  same,  the  enquiry  into  facts  would  perbapa 
be  entirely  different  The  case  may  have  a  different  termination  where  adultery 
18  charged,  than  where  you  have  filed  a  petition  for  divorce  on  the  ground  of 
drunkenness,  or  any  basis  other  than  adultery.  Now,  suppose  drunkennessif 
charged  as  the  ground,  and  that  tk€U  proceeding  should  fail,  and  afterward 
adultery  should l)e  charged  in  a  new  bill  by  the  same  plantiff  against  the  same 
defendant,  could  you  then  say,  that  it  is  the  same  case  ?  The  laaguage  of  the 
statute  is,  **  cause  or  causes  thereto."  It  must  be  the  same  cause  upon  the  same 
state  of  fatts^  and  between  the  same  parties,  and  not  some  cause  between  the 
same  parties  baaed  upon  a  differerU  stats  of  facts ;  becau.«e  if  you  had  not  a 
case  based  upon  differeni  facts,  and  the  Judge  had  been  of  counsel  for  one  of 
the  parties,  I  apprehend  he  could  not  sit  Suppose  that  A.  sues  6.  upon  a  prom« 
misaory  note;  and  suppose  that  Judge  Hubbell,  in  the  district  Courts  of  the 
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Territory  had  been  counsel  for  A.  and  the  cauae  had  proceeded  to  tho  joining 
of  an  issue,  and  then  the  state  goveinment  had  commenced.  Now  we  will  sup- 
pose that  that  suit  passed  into  his  Circuit  Court. — Well,  the  statute  interposes 
an  inhibition  in  that  case,  because  he  has  been  counsel  for  one  of  the  parties  to 
that  particular  cause.  But  suppose  that  A.  who  was  formerly  his  client,  should 
commence  an  action  upon  a  lK>nd  against  the  same  party.  I  ask  whether  Judgs 
Hubbell  would  not  be  competent  to  try  an  action  between  these  same  parties 
upon  the  bond  ?  Certainly.  Suppose  it  is  another  promissory  note,  you  would, 
then  have  a  different  note,  which  is  the  fact  upon  which  the  case  rests.  Now 
Judge  Hubbell  would  be  competent  to  try  that  suit,  most  unquestionably.  It 
IB  not  because  the  same  individuals  are  before  the  Court,  it  is  because  the  same 
individuals  in  the  same  identical  cause  are  before  the  Court,  that  warrants  an 
application  of  this  statute  inhibition. 

Suppose,  however,  we  are  wroDg  about  that ;  I  ask,  if  this  statute  is  not  sus- 
ceptible of  that  coDstruction.  I  ask,  whether  yoy  may  not  inquire  of  the  best 
lawyers  in  this  State,  aud  I  venture  the  assertion,  that  six  out  of  every  ten  will 
agree  in  the  couUruction  I  have  placed  upon  this  language.  Then,  I  say, 
that  although  Judge  Hubbell  may  have  mistaken  the  law,  yet  there  is  nothing 
in  this  case  that  warrants  us  in  coming  to  the  conclusion  that  he  was  crimioal 
atall,  or  that  he  had  any  improper  motives  at  all.  It  is  not  because  he  happens 
to  have  miscontrued  die  law,  that  he  is  amenable  to  this  tribunal ;  it  is  the 
intention  that  must  go  with  the  act,  to  the  end  that  he  may  be  convicted. 

Now,  I  have  said  this  much  upon  the  hypothesis  that  Judge  Hubbell  was 
perfectly  aware  of  this  statute,  that  he  was  perfectly  conscious  of  its  existence, 
and  that  there  was  an  inhibition.  He  may  not  have  been  aware  of  this  statute^ 
and  he  may  have  supposed  that  that  bill  might  as  well  be  filed  there  as  any- 
where ;  but  when  he  came  to  examine  this  petition — and  he  could  examine  it 
Tery  readily — and  when  he  did  so,  discovered  grounds  for  a  divorce  entirely  dif- 
ferent from  those  he  had  advised  upon.  Mr.  Smith,  when  he  filed  Hart's  petition, 
although  he  is  an  extraordinarily  great  man,  who  has  no  superior,  at  least  in 
his  own  estimation,  and  who  came  very  near  upsetting  this  Court  before  h« 
came  here,  I  say,  that  at  t/iat  time  he  did  not  possess  all  this  extraordinary 
knowledge;  and,  setting  up  a  different  state  of  facts,  he  went  to  see  Judge  Hub- 
bell.  He  wanted  to  ascertain  the  form ;  and  when  the  Judge  had  exammed  the 
facts,  he  could  ye^j  rationally  conclude  that  he  could  properly  try  the  case,  and 
need  not  send  it  off.    If  he  was  aware  of  the  existence  of  this  statute,  he  must 
have  come  to  the  conclusion,  that  it  was  not  within  the  inhibition ;  but  if  he 
was  mistaken — unless  he  had  improper  motives — he  is  not  amenable  to  this 
tribunal.    Very  well,  then,  that  should  dispose  of  it,  itself,  even  if  you  adroit 
the  fact  that  he  had  been  of  counsel  for  Hart,  and  bad  filed  a  petition  in  the 
county  of  Rock.    But  although  that  would  dispose  of  it,  we  will  not  stop  here. 
I  have  already  shown  that  no  such  suit  had  ever  been  commenced ;  and,  of 
course,  we  shall  leave  for  the  gentleman  to  demonstrate  to  this  Court — to 
demonstrate  how  it  is  that  theie  can  be  a  cause  when  there  is  no  suit    I  sup- 
poee  it  is  necessary  to  commence  a  suit,  to  the  end  that  there  may  be  a  cause; 
and  if  the  counsel  succeeds  in  showing  the  contrary,  unquestionably  he  should 
have  a  medal    Every  cause  must  have  parties;  then,  upon  this  hypothesis,  I 
say,  and  I  am  examining  this  specification  so  far  as  to  show  that  upon  these  two 
grounds  this  matter  is  for  ever  set  at  rest.    But  I  will  go  further.    We  will 


533 

suppose  that  Judge  Hubbell  was  not  aware  of  this  statute.  It  had  been  reoentlj 
passed ;  a  short  time  before  that  he  had  been  elected  to  the  bench.  The  reasonable 
presumption  then  is,  that  he  might  not  have  been  aware  of  it.  I  generally  keep 
well  posted  up,  I  believe,  as  most  lawyers  do  in  this  State  with  new  enact- 
ments, and  yet  it  was  months,  perhaps  a  year,  before  I  was  aware  of  this  inhi- 
bition. I  will  venture  the  .'assertion  that  you  might  have  inquired  of  all  the 
lawyers  in  this  State,  and  not  one  in  ten  of  them  would  have  known  two  years 
after  its  passage  that  that  inhibition  existed ;  and  if  he  was  not  conscious  that 
that  was  the  law,  you  cannot,  of  course,  say  that  he  was  guilty  of  a  crime,  whea 
he  adjudicated  a  case  that  he  supposed  he  had  a  right  to  adjudicate. 

Now,  to  show  how  easy  it  is  to  forget  Two  very  similar  circumstances  oo- 
•curred  in  this  Court;  and  yet  no  member  will  accuse  his  fellow  in  that  transao- 
tion ;  and  I  am  perfectly  satisfied  that  every  member  thought  he  was  doing  what 
was  proper  and  right,  according  to  the  law  of  the  land,  and  the  constitution 
of  the  State.  In  the  outset  of  these  proceedings  you  were  sworn  to  try  this  im- 
peachment according  to  the  constitution.  These  were  th<  things  that  the  mem- 
bers of  this  Court  were  severally  sworn  to  try,  and  nothing  el^.  Subsequently 
they  admitted  a  new  article;  (he  Assembly,  through  the  Managers,  introduced 
a  new  charge,  setting  up  a  case  commenced  in  a  different  county,  although  be- 
tween the  same  parties.  It  was  doubtful  whether  it  was  proper  to  admit  a  speci- 
fication as  to  that  case.  It  was  a  matter  of  an  entirely  different  character;  and 
ye£,  the  members  of  this  Court  admitted  the  specification,  and  not  one  of  them 
were  sworn  to  try  that  matter;  none  of  them  sworn,  as  the  constitution  provides, 
to  try  that  particular  specification.  How  easy  then  it  is  for  a  man  not  to  he 
aware  at  a  given  time  of  the  existence  of  a  particular  law.  Here  was  a  con- 
stitutional provision — this  id  a  Constitutional  Court;  and  only  a  few  days  be- 
fore, it  had  taken  an  oath  to  try  an  impeachment;  and  yet  pending  the  trial,  it 
did  not  occur  to  the  members  of  the  Court  that  it  was  necessary  to  be  re-sworn. 
Members  of  the  Court  may  now  think  it  was  not  necessary. 

I  say  that  was  an  open  question.  Suppose  the  Supreme  Court  of  the  State, 
should  hereafter  be  called  upon  to  decide  that  question.  I  ask  whether  they 
would  hold,  that  it  was  constitutional  to  try  that  specification,  withcut  the 
members  of  this  Court  having  been  sworn.  I  apprehend  not.  But  whether 
that  was  right  or  wrong,  whether  they  should  have  been  sworn  or  not,  I  venture 
the  assertion,  that  no  member  of  the  Court  thought  at  the  time,  one  word 
about  whether  it  was,  or  was  not  necessary  to  be  sworn.  I  undertake  to  estab- 
lish the  fact  by  this  incident,  that  however  well  versed  in  law  a  man  may  be, 
he  may  not  remember  at  a  given  time,  that  a  certain  law  was  in  existence. 
Then  Judge  Hubbell  may  not  have  been  aware  of  that  law.  Then  he  certainly 
could  not  have  had  a  wroR<]fful  intent;  and  if  so,  it  is  not  possible  that  he  can 
be  convicted  upon  this  specification,  nor  upon  any  other,  because  inteiitioitf  is 
the  great  thing  in  impeachable  matters. 

Then  I  have  arrived  at  three  conclusions,  any  of  which,  dispose  of  this  matter. 
I  have  yet  another,  and  that  is  the  same  position  that  I  assumed  in  the  case  of 
Graham  against  Humble,  that  in  this  oa^e  there  was  no  issue.  The  defendant 
had  not  appeared,  there  was  no  issue  of  law,  or  of  fact.  It  required  no  deter- 
mination upon  conflicting  evidence,  or  the  sufficiency  of  any  pleadinjy.  It  was 
a  matter  of  course  proceeding,  from  beginning  to  end.  Judge  Hubbell  was  un- 
der no  obligation  to  receive  any  kind  of  testimony  in  this  case. 
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The  petition  could  have  been  taken  as  oonfeased  under  the  statute  then  io 
existence,  and  if  he  chose  he  could  have  entered  up  a  decree  which  would  hare 
been — free  from  error — final  and  conclusive  as  any  that  could  have  been  made 
upon  testimony.  They  have  introduced  the  eitracts  from  her  letters,  which 
showed  her  determination  to  abandon  her  husband,  and  never  to  come  to  this 
country  to  reside  with  him.  It  matters  not  how  that  testimony  was  obtained 
and  submitted  to  Judge  Hubbell.  Jt  was  testimony  presented  for  considera- 
tion, and,  in  my  humble  opinion,  it  was  proper;  for,  although  we  concede  it 
was  not  proper  testimony,  it  was  to  be  received,  and  to  have  such  weight  as  it 
was  entitled  to.  As  a  matter  of  course,  he  could  reject  it  all,  and  then  he  had 
the  authority  under  the  statute  to  sit,  and  enter  a  decree ;  because,  I  take  it  that 
this  proceeding  for  a  divorce  under  the  old  statute,  was  to  be  considered  a  chan- 
cery proceeding;  and  by  the  44th  section  of  the  statutes  of  1839,  which  pro- 
vides for  proceedings  in  court  of  chancery,  it  is  provided  that  decrees  may  be 
made  and  entered  where  the  bill  is  taken  as  confessed,  without  any  evidence 
whatever. 

The  complainant  may  take  testimony,  or  go  to  a  decree  without  it.  Then, 
I  say,  it  required  no  adjudication  such  as  is  contemplated  in  the  statute  con* 
taining  this  inhibition.  There  was  no  trial  as  contemplated  there.  The  language 
said  Judge  shall  not  have  power  to  hear  and  determine  such  cause  or 


causes." 


It  means  a  trial,  a  disposition  of  a  case  upon  an  issue  of  fact;  not  roerdy  an 
issue  of  law,  but  an  issue  of  fact  joined  between  the  parties;  and  as  there  was 
no  appearance  of  Mrs.  Hart,  this  case  was  not  within  the  inhibition  at  all.  But 
suppose  it  was,  I  ask  if  any  man,  no  matter  how  good  a  lawyer  he  may  be, 
might  not  conclude,  that  it  was  not  a  case  within  it,  and  that  a  judge  would 
have  legitimate  authority  to  preside.  ]^ow,  I  venture  the  assertion,  that  take  all 
the  lawyers  in  this  State,  and  eight  out  of  every  ten  of  them,  will  agree  that  the 
Judge  had  the  right  to  preside;  so  if  we  admit  that  proceeding  were  com- 
menced in  Rock  county,  and  also  admit  that  Judge  Hubbell  was  retained  in 
the  same  cause,  and  admit  further  that  he  was  cognizant  at  the  time  that  the 
inhibition  of  the  statute  was  in  force — which,  however,  he  had  good  reason  at 
the  time  to  suppose  was  not  in  force — if  we  suppose  all  those  questions  ad- 
mitted and  settled,  then  this  last  position  alone  is  sufficient  to  dispose  of  this 
motion  in  favor  of  the  respondent. 

But  another  thing  is  thrown  in  here,  and  that  is,  that  Judge  Hubbell  gave 
testimony  of  certain  things  in  said  cause,  which  he  had  done  by  virtue  of  his 
retainer.  I  think  the  proof  negatives  the  fact.  Judge  Hubbell  went  before  the 
Commissioner  at  the  request  of  the  solicitor  for  the  complainant  and  did  testify 
simply  to  this,  that  he  had  written  to  the  wife  of  Hart  at  his  solicitation  for  the 
purpose  of  inducing  her  to  come  to  this  country,  stating  that  he  was  in  a  condi- 
tion to  give  her  a  home  that  was  comfortable  and  suitable  to  her  condition  in  life. 
That  was  the  substance  of  Judge  Hubbell's  testimony  before  the  Commissioner. 
It  was  a  fact  that  could  be  proved  by  nobody  else. — It  was  a  letter  written  by 
the  request  of  Mr.  Hart  It  was  not  necessary  to  go  there,  because  the  letters 
of  Hart's  wife  showed,  that  she  did  not  intend  to  follow  him  to  this  country — 
in  other  words,  she  wished  to  c:>ntrol  her  husband  and  direct  him.  Whereever 
she  chose  to  domicile  herself,  he  must  be  content  I  say,  her  letters  had  a  ten- 
dency to  show  that  state  of  the  case;  but  if  he  had  had  no  letter^  I  still  insist 
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thai  there  being  no  appearance,  Judge  Hubbell  had  a  right  to  pass  that  decree. 
Now,  whether  Judge  Hubbell  was  competent  as  a  witness  or  not,  it  appears  that 
some  oonversation  passed  between  him  and  Smith.  He  remarkeil  that  he  sap- 
posed  that  he  was  competent  to  give  his  testimony.  Smith  replied  that  he  sup- 
posed he  was.  He  was  not  at  that  time  aware  of  anything  wrong  in  Judge  Hub- 
beirs  going  before  the  commissioner.  It  did  not  occur  to  him — on  the  contrary, 
Judge  Hubbell  remarks — "  there  is  no  objection,  I  suppose,  to  my  being  sworn," 
He  entertained  that  opinion  honestly.  He  supposed  the  law  was  the  reverse  of* 
what  will  be  contended  on  the  opposite  side. 

If  Judge  Hubbell  was  conscious  that  that  course  would  be  wrong,  would  he 
throw  himself  into  the  lion^s  mouth  ?    It  is  quite  immaterial  whether  Judge 
Hubbell  was  correct  or  not,  in  regard  to  that  matter.  He  might  well  have  con- 
sidered the  analogy  that  exists  between  a  Judge,  and  that  of  a  juror,  or  jurors 
being  sworn  in  relation  to  matteis  of  fact,  which  they  must  decide. — It  is  a 
matter  of  every  day's  experience,  that  a  juror  is  called  from  the  jury  box  to 
testify  in  relation  to  facts.    In  the  State  of  New  York,  I  have  seen  Judges 
called  and  sworn,  to  testify  in  causes  they  were  trying.    But  here  is  a  law,  (as  is 
contended,)  that  inhibits  a  Judge.    Possibly  he  could  not  swear  in  a  cause 
pending  before  himself,  being  a  sole  Judge,  for  the  reason  that  he  could  not  ad- 
minister the  proper  oath,  but  he  could  go  befere  an  officer  authorized  to  admin- 
ister the  oath,  and  be  by  him  sworn,  and  then  testify.    Where  is  the  law  that 
inhibits,  although  he  is  the  sole  Judge? — Will  the  gentleman  show  that  law/ 
I  suppose  they  rely  upon  Greenleaf  upon  Evidence,  or  something  of  that  sort* 
In  relation  to  Greenleaf,  when  you  come  to  examine  the  authorities  he  cites  to 
support  the  doctrine  he  lays  down,  you  will  find  that  the  text  is  not  supported 
by  them  at  all.    The  author  cites  a  Louisiana  decision,  which  I  have  examined, 
and  find  that  the  Court  held  as  stated,  but  the  Court  based  the  opinion  upon 
an  express  prohibition  in  the  Spanish  law,  and  although  they  held  that  the 
Judge  below  decided  correctly,  yet  they  reversed  the  judgment,  and  remanded 
the  cause. — The  doctrine  was  held,  however,  upon  the  score  of  an  express  in- 
hibition, declaring  that  the  Judge  should  not  be  sworn  as  a  witness^    Now  if 
there  was  any  law  expressly  declaring,  that  a  Judge  should  not  be  sworn  as 
a  matter  of  course,  he  could  not  be  a  witness;  but  examine  Tait  upon  evidence, 
and  I  think  you  will  find  the  Scotch  law  also  an  express  prohibition  upon  the 
Judge.    Although  Qreenleaf  undertakes  to  sustain  the  text  by  citing  some  de- 
cision in  England  upon  that  subject;  when  you  come  to  examine  the  decision, 
it  has  anything  else  in  it,  than  the  rule  of  Greenleaf;  so  that  Greenleaf  is  en- 
tirely mistaken,  on  these  authorities.   I  say  it  is  a  common  practice  in  the  State 
of  New  York,  and  in  my  opinion  it  is  a  very  correct  practice,  to  receive  testi- 
mony of  Judges  in  the  causes  they  are  trying;  at  least,  it  is  no  more  improper 
than  to  receive  the  evidence  of  jurors.  The  position  of  the  Judge,  or  of  a  juror, 
may  go  to  the  credibility,  but  not  to  the  competency  at  all,  in  either  case.    Let 
us  suppose  it  were  necessary  under  our  law,  to  prove  the  signature  of  the  maker 
of  a  note.     We  will  suppose  the  Judge  is  the  subscribing  witness  and  that  by 
the  law  of  the  land,  it  is  necessary  to  prove  the  signature  of  the  maker  and 
subscribing  witneSvS  and  that  the  cause  is  before  the  Judge  for  trial.    Now,  I 
ask,  what  is  to  be  done  in  that  case  f     Is  there  any  member  of  this  Court  who 
can  tell  me?     Is  there  any  provision  in  our  laws,  that  in  such  a  ca:e,  a  judge 
shall  send  that  cause  to  another  Circuit,  or  Court.    On  the  contrary  have  not 
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the  complainant  and  defendant  a  nght  in  this  State,  to  demand  of  him,  to  sit 
and  try  that  cause. 

I  saj  the  law  will  not  authorize  him  to  send  that  case  into  another  ooantj 
at  all. — He  is  under  obligation  to  do  no  such  thing.    If  he  should  send  the  case 
to  another  county,  there  must  be  some  law  for  sending  it  there,  or  the  judg- 
ment in  the  case  would  be  good  for  nothing,  and  therefore,  the  Judge  w^ould 
be  under  obligations  to  sit  in  that  cause ;  else  it  would  hang  forever  in  the 
Court,  and  parties  never  would  get  their  rights  unless  the  Jud^e  may  try  the 
cause  upon  his  own  testimony.    It  then  only  goes  to  his  credibility,  as  it  would 
to  the  credibility  of  a  juror  who  was  sitting  to  decide  a  case.    I  think  then,  that 
this  of  itself  would  dispose  of  this  charge,  so  far  as  that  question  is  concerned. 
It  is  alleged,  I  believe,  although  that  is  put  in  by  way  of  addition,  that  he  did 
testify  in  the  ease.     It  is  for  the  very  express  purpose  of  talking  and  saying 
^  here  is  a  Judge  who  has  been  counsel  for  one  of  the  parties  and  has  been  sworn 
as  a  witness  in  the  case ;  and  after  having  been  counsel  and  witness,  then  he  sat 
in  the  case  and  rendered  judgment  upon  his  own  testimony  or  passed  a  decree." 
I  understand  well  enough  what  the  object  is     But  what  does  it  amount  to? 
The  real  question  is,  what  is  the  law  ?     If  the  law  was  different  from  what  the 
practice  was  in  those  Courts,  did  he  know  he  was  acting  contrary  to  the  law. 
j!)td  he  act  from  improper  motives? — This  Court  is  not  to  decide  this  case  from 
the  amount  of  words  that  may  be  used,  nor  from  the  amount  of  abuse  that  may 
be  lieaped  upon  any  individual.     I  ask  whether  they  have  established  the  fact, 
that  Judge  Hubbell  was  ever  retained  to  commence  this  suit  in  the  county  of 
Rock.    I  say  that  that  fact  is  not  established,  and  I  will  state  why  I  think  it  is 
not  established.  The  only  evidence  they  have  in  relation  to  this,  is  the  testimony 
of  Albert  Smith,  in  connection  with  the  old  proceeding  and  the  letter  of  Judge 
Hubbell. 

Smith  comes  upon  the  stand,  and  yon  never  saw  a  man  more  confident  than 
that  gentleman  was,  when  he  came  upon  the  stand.  He  undertook  to  satisfy 
this  Court,  that  he  stated  the  precise  words  that  were  used  by  Judge  HubbeU 
on  that  occasion.  We  all  know  that  the  memory  of  man  is  quite  inadequate 
to  the  task  of  remembering  the  precise  language  which  a  person  might  use  that 
length  of  time  ago.  There  was  nothing  peculiar  about  it  that  should  impress  it 
upon  his  mind  at  all,  and  the  language  used,  he  says  himself,  he  had  not  thought 
about  till  he  was  interrogated  in  relation  to  the  matter  last  winter.  In  the  first 
place,  he  does  say  that  Judge  Hubbell  told  him  that  he  had  onoe  been  retained 
by  Mr.  Hart ;  that  Hart  had  paid  him  in  that  matter,  and  would  pay  Smith, 
But  come  to  the  cross  examination ;  come  to  bring  him  down  to  the  point, 
and  ask  him  if  he  was  sure  he  used  the  exact  lan£:ua<je  of  Judge  Hubbell, 
and  what  does  say.  He  says  that  the  language  used  was,  that  Hart  was  a  busi- 
ness man,  had  paid  him,  and  would  pay  him  (Smith.)  Does  that  deelaration 
show  for  what  he  had  paid  him?  Was 'it  for  writing  the  letter  to  Hart^s 
wife,  or  was  it  for  the  land  business  he  had  done  for  hitn?  Perhaps  so;  or 
it  might  have  been  for  something  else.  We  do  not  know  what  it  was  for.  But 
Smith  does  not  dare  to  say  that  Judge  Hubbell  did  state  that  he  had  been 
paid  by  Mr.  Hart  in  that  case.  Now,  it  is  in  evidence  before  this  Court,  by  the 
testimony  of  John  Hart,  the  administrator  of  Hart's  estate,  that  his  brother  ww 
a  careful  man,  in  relation  to  his  business,  that  he  was  in  the  habit  of  taking  re- 
ceipts when  he  had  paid  out  money.  He  had  searched  his  papers,  and  although 
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he  finds  a  lai^  bundle  of  reeeiptSy  be  can  find  no  receipt  from  Judge  Hubbell 
whatever. 

^  He  can  find  receipts  from  Cross  and  Smitb,  and  various  other  receipts  where  he 
had  paid  out  money — but  be  can  find  no  receipt  from  the  Judge,  whatever, 
sbowiDg  that  be  had  ever  paid  him  money.  Is  it  not  a  little  singular  that  a 
cloae^  careful,  business  man ;  in  the  habit  of  taking  receipts  should  have  taken 
nothing  of  the  kind  from  Judge  Hubbell  if  he  had  paid  him  money  for  his  ser- 
viceS)  and  is  it  not  more  than  likely  that  Smith  is  mistaken  ?  I  think  it  is  *al- 
together  the  most  likely,  and  this  is  a  species  of  evidence  that  should  a1wa3r8  be 
received  with  caution,  and  acted  upon  with  great  suspicion.  What  is  the  rule 
of  law  upon  that  subject!  I  read  from  the  1st  of  Greenleaf,  266.  (Mr.  K. 
read  the  law  upon  this  point.) 

So  we  see  the  propriety  of  the  rule,  that  this  kind  of  evidence  should  be  re- 
ceived and  acted  on  with  caution — a  witness  may  misunderstand — he  may  mis- 
represent— he  may  clothe  the  idea  with  his  own  language,  thereby  giving  a 
meaning  directly  the  reverse  of  what  the  speaker  intended.  That  is  frequently 
the  case,  and  Mr.  Smith  is  the  very  man  that  would  be  likely  to  do  so.  He 
came  here  with  hostile  feelings  prompting  him,  and  visible  as  it  appeared,  that 
be  wanted  to  make  all  he  could  out  of  little  or  nothing.  I  say  we  are  not  to 
attaeh  that  credit  to  his  testimony  that  we  would  if  he  was  on  friendly  terras 
with  the  reppondent.  I  say  a  witness  who  says  ''  that  is  my  recollection  of  the 
matter,"  is  entitled  to  a  great  deal  more  credit  than  a  man  who  undertakes  to 
be  positive  like  Mr.  Smith.  At  all  events,  he  is  very  likely  to  be  mistaken  in 
this  ease,  beeause  Hart  would  very  likely  have  taken  a  voucher  if  Judge  Hub- 
bell had  paid  him  any  money. 

What  is  there  now  of  that  letter  to  Judge  Irvin  ?  Why,  a  petition  had  been 
aent  down  for  filing  in  the  District  Court  to  commence  a  eause  thereon,  Judge 
Hubbell  had  drawn  it,  and  put  his  name  upon  it  as  attorney,  although  he  may 
not  have  been  attorney  in  the  case.  That  is  every  day's  practice.  It  is  done 
every  day.  I  have  drawn  answers  and  bills,  and  signed  papers  in  oases  where 
I  was  not  retained  and  which  were  sent  to  another  county,  and  not  received  the 
least  compensation  for  it.  That  is  very  common  indeed,  and  every  lawyer 
knows  that  he  is  inthe  habit  of  doing  acts  of  this  kind — that  is,  unless  he  was 
one  of  the  shy  lock  breed  and  would  have  his  reward  for  every  trivial  profes- 
fflonal  act;  but  if  he  was  a  liberal  practitioner  he  would  do  that  for  a  friend 
and  never  think  of  charging  for  it.  Now  unquestionably  he  did  put  his  name 
upon  this  petition  and  drew  it.  Well,  put  all  the  circumstances  together  and 
it  is  quite  obvious  that  this  was  the  case — that  he  signed  as  attorney  out  of 
mere  friendship. 

It  appears  that  Judge  Hubbell  and  this  Mr.  Hart  bad  been  for  some  time 
upon  friendly  terms.  Judge  Hubbell  may  have  commenced  this  proceeding  as 
an  experiment  to  get  Hart's  wife  here.  Hart  was  unable  to  carry  on  his  land 
contracts  unless  he  could  get  relieved  from  bis  wife,  or  unless  she  would  come 
here.  They  could  well  try  that  experiment,  and  if  it  resulted  in  nothing. 
Judge  Hubbell  would  never  think  of  charging  bim  anything,  even  if  he  cal- 
culated to  charge  him  if  it  succeeded.  In  this  ease  Judge  Hubbell  asserts 
tbat  he  never  did  eharge  him  anything  and  never  expected  to  receive  anything 
for  it,  and  John  Hart  swears  that  he  never  presented  any  claim  against  that 
estate.    Then  I  say  it  is  quite  obvious  that  Judge  Hubbell  never  understood 
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that  he  oocnpied  the  position  of  ita  attorney  for  Mr.  Hart  to  prooure  a  divorcer 
bat  I  say  if  he  did,  it  was  upon  differeot  grounds  from  that  which  did  eidst^ 
and  upon  which  the  decree  was  finally  granted,  and  the  inhibition  does  not  ap- 
ply.  Whatever  might  have  been  the  rektion  between  Judge  Hubbell  and  Mr* 
Hart>  if  he  was  alK>ut  to  do  an  improper  act,  I  ask  whether  he  would  have 
placed  that  letter  which  he  wrote  to  Judge  Irvin  in  the  hands  of  Smith.  And 
then  having  made  the  decree,  whether  be  would  have  left  the  original  paper» 
which  ho  had  drawn  in  the  possession  of  Smith.  If  he  had  any  wrongful  in- 
tent is  it  to  be  presumed  that  he  would  thus  have  left  the  evidence  to  operate 
and  bring  about  his  conviction  of  that  improper  or  corrupt  act.  Would  ho  not 
rather  have  taken  tbem  again  from  Mr.  Smith  ?  Would  be  in  fact  ever  have 
presented  them  to  Smith  if  he  had  an  idea  that  hb  conduct  was  in  the  least 
improper? — Certainly  not.  No  man  in  his  senses  would  have  thus  placed  in 
the  hands  of  one  who  might  sometime  be  his  accuser,  documents  from  which 
his  guilt  might  be  inferred  or  established.  No  corrupt  man  does  that;  but  let 
me  tell  you  that  corrupt  men  calculate  on  intrigue  and  try  to  hide.  They 
never  place  the  evidence  of  their  guilt  in  the  hands  of  others,  especially  evi- 
dence of  the  impeachable  kind.     They  never  do  itl  never  ! 

So  far  as  endorsing  papers  is  concerned,  the  case  of  Judge  Chandler  is  in 
point  He  testifies  that  he  signed  the  answer  of  Chas.  I.  Kane  as  eonnsel — 
that  '^kat  is  his  signature  upon  the  answer  of  Kane,  and  yet  he  tells  you,  that 
he  never  was  retained  in  that  case  bv  Kane,  that  it  was  a  mere  matter  of  friend- 
ship on  his  part,  performed  at  the  suggestion  of  Cogswell,  and  yet  it  is  just  as 
strongly  established  thnt  he  was  retained  by  Kane  as  it  is  that  Judge  Hubbell 
was  retained  by  Mr.  Hart  to  get  this  divorce. 

Another  thing  is  worthy  of  notice  here.  Although  there  appeared  to  be 
pretty  strong  evidence  that  Judge  Hubbell  had  been  retained  by  Charles  I. 
Kane,  when  Kane  was  upon  the  stand  he  proved  the  fact  positively  that  he 
never  did  retain  Judge  Hubbell;  and  so  if  Hart  was  now  living  we  could  prove 
the  same  fact  by  him,  but  we  are  unable  to  avail  ourselves  of  his  testimony t 
and  forsooth,  because  we  cannot  bring  him  from  the  grave  to  prove  that  fact^ 
the  prosecution  are  so  charitable  as  to  ask  for  a  conviction  upon  this  specifica- 
tion !  I  say  the  Court  can  account  for  that  act  upon  the  hypothesis  of  his 
not  doing  a  wrongful  aet. 

It  is  their  duty  to  do  it.  The  intention  must  have  existed  to  have  done 
wrong,  and  I  say  in  this  particular  case  as  the  only  witness  to  the  fact  is  dead^ 
this  Court  is  under  obligations  in  view  of  the  circumstances  to  acquit  him. 
Whatever  the  te  timony  may  be,  and  however  strongly  ihey  might  be  inclined 
to  the  opinion  that  the  case  came  within  the  statutory  provision ;  yet  the  Re- 
spondent should  go  acquitted  of  this  charge  for  the  reason  that  an  overroliag 
Providence  has  put  it  out  of  our  power  to  prove  his  innocence.  Not  so  in  the 
case  of  Kane. — in  that  case  we  procured  Kane  and  proved  the  facts.  And  in 
the  case  of  Kane  the  testimony  was  stronger  against  him  than  in  this  case  of 
Hart  In  that  case  Judge  Hubbell  drew  Kane's  answer;  yet  we  have  proved 
the  negative  in  that  case,  and  if  the  proper  and  only  witness  was  living  we  could 
prove  it  in  this  case ;  because  when  all  the  witnesses  ly  whom  facts  could  be- 
yond doubt  have  been  established  are  dead — is  a  man  to  be  convicted  becaase 
he  cannot  prove  himself  innocent  ?  Now  it  is  an  unbending  rule  ef  law  in 
cases  of  this  kind,  and  in  all  criminal  cades,  that  if  you  can  account  for  the  act 
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upon  any  other  bypotheais,  than  that  of  the  guilt  of  the  accused,  you  are 
bound  to  do  it,  and  if  any  other  hypothesis  may  be  true  then  the  case  is  made 
out. 

I  pass  on  now  to  the  next  case— the  5th  specification,  the  4th  being  aban- 
doned.    The  fifth  is  in  relation  to  the  demurrer  to  the  indictment  against 
Charles  I.  Kane  for  perjury.     Now  in  that  case  it  appears  that  the  State  of 
Wisconsin  was  the  party  complanant,  and  Kane  the  defendant;  and  although 
it  is  alleged  in  this  specification  that  Judge  Hubbell  had  been  of  counsel  on 
the  subject  matter,  yet  it  does  not  appear  that  it  was  within  the  inhibition  of 
the  statute.    But  it  was  not  the  same  subject  matter  — It  is  a  particular  cause 
not  between  the  same  parties,  because  the  rights,  pro  and  eon,  between  the 
complainant  and  defendant  must  be  established  in  a  particular  manner,  and 
between  others  tliey  might  be  entirely  different.     Now  this  indictment  Judge 
Hubbell  did  unquestionably  pass  upon,  and  I  think  no  lawyer  who  would  re- 
flect a  single  moment  would  say  he  was  not  perfectly  competent  to  pass  upon 
it.    Kane  demurred,  and  the  simple  question  was,  whether  the  indictment  was 
sufficient  in  law.     Jud^e  Hubbell  did  hold  that  it  was  not  sufficient,  and  he 
Tery  properly  held  it.     The  counsel  will  not  interpose  the  argument  that  that 
decision  of  Judge  Hubbell  was  wrong,  but  will  concede  that  he  made  a  correct 
decision.     The  gentleman  thinks  he  decided  correctly,  and  he  must  contend 
that  it  was  not  an  illegal  act,  except  upon  the  hypothesis  that  it  was  illegal  to 
do  what  was  right.    Now  Kaue  comes  upon  the  stand  and  swears  that  Judge 
Hubbell  never  was  counsel  for  him  upon  the  subject  matter  upon  which  the  in- 
dictment was  based.     Then,  although  the  statute  does  inhibit  the  Judge  from 
sitting  where  the  same  subject  matter  13  not  in  the  case,  but  upon  the  particu- 
lar cause  or  oauses  in  which  he  has  been  counsel  for  either  of  the  parties ^  then 
the  prosecution  must  fail.    This  was  the  State  of  Wisconsin  against  one  of  the 
parties  on  a  different  subject  matter.     It  was  a  criminal  proceeding  and  how 
you  are  going  to  make  out  that  it  is  the  same  subject  matter  and  between  the 
same  parties,  is  what  I  don^t  understand.  I  understand  they  are  different  causes. 
There  are  two  specifications  here  that  amount  to  the  same  thing.     Kane's 
testimony  in  the  matter  entirely  disposes  of  them  both.    It  is  unnecessary  then 
to  spend  any  time  upon  the  6th  specification. 

The  next  article  is  the  fifth  and  the  first  specification,  as  the  case  of  McBride 
against  the  Comstocks.  That  is  the  case  where  Mr.  Mc Arthur  appears  to 
have  been  the  counsel,  and  it  was  with  his  assent  that  Judge  Hubbell  took 
the  money;  and  the  money  was  forthcoming  at  the  time  the  matter  was  dis- 
posed of. 

And  so  too,  in  the  next  specification,  the  case  that  occurred  in  this  county, 
where  Judge  Vilas  and  others  were  complainants,  and  Corwith  and  others 
defendants.  It  seems  to  have  been  with  the  consent  of  parties  here  too,  that 
the  money  was  taken,  and  in  this  case  also  the  money  was  forthcoming  when 
the  case  was  decided.  It  is  not  even  contended  that  the  causes  were  delayed 
any  longer  on  account  of  the  Judge's  having  the  money.  It  is  not  necessary 
to  spend  any  time  upon  it.  It  is  calculated  to  insult  this  Court  to  talk  about 
a  matter  to  which  there  is  so  little  evidence. 

The  next  article  is  tho  6th.  The  first  specification  relates  to  a  certain  cause 
in  chancery  instituted  against  the  Wisconsin  Marine  and  Fire  Insurance  com« 
pany.     Mr.  Mitchell  has  been  upon  the  stand  and  testifies  in  relation  to  that 
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case,  and  it  does  not  appear  that  Judge  Habbell  has  done  any  thing  more  than 
what  any  good  Jadge  should  do  under  the  circumstances.  It  appears  that  he 
had  been  applied  to,  to  shut  up  an  institution  wherein  many  of  the  people  were 
interested,  aud  who  might  lose  thereby,  but  the  Judge  did  not  feel  inclined  to 

f*ant  an  injunction  until  notice  had  been  given  of  a  hearing  of  the  motion, 
he  party  plaintiff  did  not  choose  to  give  notice  of  a  hearing;  but  went  up  into 
Washington  county  and  applied  for  an  injunction ;  and  there  the  matter  is  atill 
pending,  for  aught  we  know,  it  appears  that  Mr.  Mitchell  was  anxious  in  rela- 
tion to  the  matter,  on  account  of  the  effect  an  injunction  might  have  upon  those 
who  might  have  his  paper  in  their  hands. 

He  had  been  advised  by  his  counsel  to  disobey  the  injunction,  and  he  con- 
veyed that  information  to  Judge  Hubbf  11,  who  advised  him  on  the  contrary,  to 
obey  the  process  of  the  Circuit  Court  of  Washington  county. — However  ruinous 
it  might  have  been  it  should  have  been  obeyed.  The  jurisdiction  on  account  of 
the  locatien  of  the  institution  is  one  that  parties  defendant  had  no  right  to  dis- 
pose of  by  disobedience.  And  that  was  the  basis  of  the  advice  given  by  Mr. 
Ryan,  MitchelFs  counsel. 

I  think  the  advice  of  Judge  Hubbell  was  altogether  the  most  commendable. 
It  was  dangerous  to  set  a  precedent  of  disobedience  to  a  process  of  the  Court 
Mr.  Mitchell  seemed  to  be  in  difficulty  upon  the  subject.  If  he  obeyed  it,  he 
did  not  see  how  he  could  redeem  his  notes — he  did  not  know  what  to  do. 
Judge  Hubbell  says  to  him,  **  if  an  injunction  does  come,  I  will  come  back  from 
Madison  and  hear  a  motion  to  dissolve  it.''  Well,  in  a  matter  of  as  much  im- 
portance as  that  to  the  people,  having  the  bills  of  that  institution  in  their  bands, 
I  think  it  was  the  duty  of  Judge  Hubbell  to  take  prompt  action  concerning  it. 
Mitchell  says,  however,  that  he  did  not  promise  to  dissolve  the  injunction,  al- 
though he  thought  he  would  probably  be  disposed  to  do  so.  He  did  not  say 
what  he  would  do,  only  that  he  would  come  back  and  hold  Court,  riding  day 
and  night  to  do  so,  if  necessary.  I  suppose  he  had  a  perfect  right  to  do  so, 
and  it  would  have  been  no  more  than  his  duty,  as  a  judge,  obliged  him  to  do. 
The  next  Specification  relates  to  the  case  of  Dr.  Greves.  The  Doctor  has 
been  upon  the  stand,  in  relation  to  that  matter ;  but  from  his  testimony  it  does 
not  appear  that  Judge  Hubbell  made  any  promises  in  relation  to  that  matter. 
It  appears  that  Dr.  Greves  in  talking  the  matter  over,  told  his  grievances, 
as  an  electioneering  story.  Judge  Hubbell  made  the  remark  in  reply,  some- 
thing to  the  effect  |**that  it  was  scandalous,"  that  is,  that  the  conduct  of  Finch, 
if  true»  was  scandalous,  and  he  asked  the  Doctor,  if  he  was  going  to  let  it  rest 
as  it  stood.  He  then  informed  Judge  Hubbell  and  the  rest  of  the  company — 
for  he  made  the  statement  generally  to  the  company — that  he  would  prosecute 
it  further,  but  he  feared  his  lawyers  might  favor  Mr.  Finch,  and  he  did  not 
know  that  he  dared  to  risk  them,  to  make  a  motion.  Judge  Hubbell  then  sug- 
gested Mr.  Ryan,  Mr.  Watkina,  and  I  do  not  know  but  others,  as  not  being  dis- 
posed to  favor  Mr.  Finch  and  said  that  they  were  very  proper  individuals  to 
undertake  a  matter  of  that  kind.  Mr.  Ryan  afterwards  did  draw  an  affidavit, 
to  set  aside  the  judgment  It  is  not  necessary  to  spend  any  time  upon  that^  be- 
cause Judge  Hubbell  never  did  anything  in  that  matter  to  favor  anybody,  nor 
to  get  any  advantage  himself,  nor  to  prejudice  anybody  else. 

The  next  case  is  that  of  Craft  against  his  wife,  for  divorce.    The  next  speci- 
fication concerning  the  Judge's  allowing  suitors  and  their  friends  to  talk  to  him 
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about  cases  in  Court.  All  the  tdstimouy  that  aiiouots  to  anything  in  that  oaae 
is  that  of  Elmore.  His  testimony  is,  that  he  was  acting  in  behalf  of  Craft,  and 
that  he  went  up  to  Appleton  to  take  testimony ;  and  after  be  had  taken  testi- 
mony to  some  extent — the  principal  witness  being  away  from  that  place — El- 
more brought  the  testimony  he  had  taken  down  himself  to  the  clerk.  The  clerk 
said  he  had  no  authority  to  open  it,  but  that  the  Judge  could  open  it;  and 
Elmore  wanted  the  Judge  to  examine  it  to  see  whetlier  it  was  necessary  to 
take  any  further  testimony.  He  took  it  to  the  Judge,  who  opened  it,  and  jo- 
cosely remarked  that  he  might  read  it  to  his  wife — which  he  did ;  and  before 
it  was  half  through,  she  was  for  deciding  that  it  was  entirely  sufficient  After 
it  was  through,  the  Judge  told  him  that  unless  there  was  opposing  testimony^ 
he  would  not  put  him  to  the  trouble  of  going  to  Appleton  to  get  any  further 
testimony. 

I  believe  I  never  obtained  but  one  divorce  in  my  life,  where  I  did  not  inquire 
of  the  Judge  whether  any  more  testimony  would  be  required  to  sustain  the  peti- 
tion ;  and  yet  I  did  not  suppose  the  Judge  thought  I  was  corrupting  him ;  and 
when  I  told  him  that  the  evidence  was  uncontradicted,  I  supposed  that  there 
was  no  impropriety  in  it  whatever.  I  think  Mr.  Elmore's  testimony  in  relation 
to  that  matter,  effectually  and  fully  disposed  of  by  that  specification,  under  the 
particular  charge. 

The  next  matter  that  comes  up  for  consideration  is  the  7th  Article :  *^  That 
the  said  Levi  Hubbell,"  &c.  (Mr.  Knowlton  read  the  article.)  The  first  case 
under  that  article  is  that  of  Baasen  against  Anderson,  where  the  Judge  refused 
to  hold  a  special  terra  for  the  purpose  of  confirming  a  sale  on  foreclosure.  Mr. 
Mariner  is  the  principal  witness  in  that  case.  It  appears  that  he  went  at  the 
suggestion  of  Amos  Sawyer,  to  induce  the  Judge  to  hold  a  special  term,  but 
the  Judge  declined  doiog  so,  on  the  ground  that  it  was  a  matter  of  favor  and 
not  of  duty ;  and  that  Kilbourn  had  injured  him ;  and  that  those  who  had  said 
and  done  the  most  against  him,  were  the  firet  to  ask  favors  of  him.  That  is, 
unquestionably,  so;  Judge  Hubbell  is  not  so  destitute  of  common  sen.se,  as 
not  to  know  that  those  who  abused  the  most  are  always  asking  for  the  most 
favors  of  those  whom  they  have  trampled  under  their  feet  He  refused  to  hold 
the  special  term  to  accommodate  Kilbourn.  It  was  after  sun-set  when  Mr. 
Mariner  wanted  him  to  go  down.  In  the  evening,  after  Mariner's  visit,  Mr. 
Sawyer  saw  him  in  relation  to  the  same  matter,  and  he  promised  to  hold  the 
special  term  for  his  accommodation.  It  further  appears  in  testimony,  from 
some  of  the  witnesses,  that  he  was  down  every  day  at  10  o'clock,  prepared  to 
[do  business  at  the  court-house.  It  appears  also,  that  this  sale  was  not  confirmed 
that  next  day,  but  passed  over  till  the  second  day,  and  then  it  was  confirmed. 
I  do  not  know  that  there  was  any  unjust  partiality  or  favor  in  this  matter  to- 
wards Mr.  Sawyer,  or  Kilbourn — none  whatever.  I  apprehend  he  could  go  if 
he  chose,  and  hold  the  desired  term ;  if  not,  no  one  could  complain.  It  was 
nota  duty  binding  upon  him,  and  refusal  was  not  then  a  violation  of  duty.  As 
a  matter  of  favor,  he  could  go  for  anybody ;  and  there  is  unquestionably  no 
judge  in  this  state  who  has  done  so  many  favors,  and  put  himself  so  much  out 
of  die  way  to  accommodate  parties  in  relation  to  matters  of  this  kind  as  Judge 
HubbelL 

Specification  second,  is  in  relation  to  the  private  and  indecent  interview  of 
which  we  have  heard  so  much — an  interview  with  Mrs.  Howe,  concerning  an 
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indictment  against  ber  husband  for  perjury.  It  has  been  contended  here  that 
that  charge  is  sustained.  They  rely  upon  the  testimony  of  Mr.  Finch.  He  testi- 
fies that  he  went  into  Holliday^s  room,  and  saw  Mrs.  Howe  sitting  upon  th« 
bed,  and  by  the  side  of  Mrs.  Howe  he  saw  an  indentation  in  the  bed,  and 
Judge  Hubbell  coming  towards  the  door  from  the  bed.  The  Judge  requested 
Finch  to  walk  in,  assuring  him  that  there  was  nothing  private.  Mr.  Finch 
concluded  not  to  do  so,  but  bowed  himself  most  respectfully  out  of  the  room. 
Did  he  see  anything  else  ?  That  certainly  is  all  that  appears  in  the  testimony. 
Now,  I  want  to  know  whether  it  is  absolutely  indecent  for  a  man  and  woman 
to  be  together;  that's  the  first  position  to  be  established.  I  hope  the  gentleman 
will  mark  out  a  line  where  decency  ends,  and  indecency  commences,  in  inter- 
course between  man  and  woman.  That  is  a  decision  which  has  long  been  de- 
sired, most  unquestionably,  and  nobody  is  so  competent  to  that  task  as  the 
counsel  opposed.  When  this  is  once  established,  we  shall  all  know  how  far  wo 
may  go,  and  when  we  must  stop.  Then  we  may  know  precisely  what  we  may 
do,  and  whnt  it  will  not  answer  to  undertake.  I  am  yet  to  learn,  however, 
that  all  that  Mr.  Finch  saw  is  indecent  in  any  respect. 

And  now  who  made  the  hole  in  that  bed  by  the  side  of  that  woman  f  That 
is  the  great  matter  of  surprise  in  this  Specification.  It  was  in  a  lawyers  private 
room — and  I  have  yet  to  learn  that  lawyers  are  not  in  the  habit  of  making  such 
holes.  They  are  a  tremendous  set  of  men  for  making  holes  in  beds.  I  venture 
the  assertion,  that  tlie  learned  counsel  opposed  has  made  as  many  holes  in  beds, 
as  any  man  in  this  State,  considering  the  length  of  time  he  has  lived  in  it;  and 
no  man  ever  supposed  he  was  indictable  or  censurable  for  anything  of  that  kind. 
I  do  not  know  whether  he  has  figured  much  with  women,  and  do  not  know 
that  it  is  necessary  to  ascertain  in  this  case;  but  Mr.  Finch  certainly  saw  nothing 
except  what  ho  has  related.  He  told  all  he  knew,  and  all  he  saw ;  and  it 
amounted  to  just  what  I  have  stated,  and  nothing  more.  A  private  and  inde- 
cent interview !  A  private  interview  is  one  thing,  and  an  indecent  interview  is 
another.  The  private  is  inferred  from  the  fact,  that  she  and  Judge  Hubbeli 
were  in  the  room  alone ;  but  the  indecent  part  of  it  has  not  come  to  light.  What 
is  indecent  ?  Is  it  indecent  to  sit  upon  a  bed  either  alone  or  by  the  side  of  a 
man  or  woman  ?  Is  that  indecent  ?  It  is  not  in  proof  that  Judge  Hubbell  sat 
there.  For  aught  we  know  the  lady  may  have  made  that  indentation  in  th« 
bed  herself;  or  somebody  else  may  have  made  it. 

Well,  we  come  to  Mrs.  Howe's  testimony.  What  is  her  testimony  ?  Why, 
her  testimony  is,  that  she  went  to  Judge  Hubbell,  and  had  a  conversation  with 
him  of  her  own  volition.  That  conversation  was  brought  about  by  Mr.  HolHday, 
in  whose  room  he  supposed  he  arranged  the  interview  to  take  place;  although 
it  turned  out  afterwards  to  be  Mr.  Arnold's  room.  Well,  she  there  had  an  inter- 
view, in  relation  to  a  suit  that  had  been  tried  before  Judge  Hnbbell,  in  which 
he  had  not  been  aware  that  there  had  been  an  endorsement  upon  a  note,  which 
was  the  subject  of  the  suit,  which  endorsement  ought  to  have  been  allowed,  but 
on  account  of  some  instruction  from  the  Court,  the  endorsement  was  not  allowed, 
and  she  undertook  to  explain  to  Judge  Hubbell,  how  that  endorsement  was  made 
in  order  to  satisfy  him  that  it  ought  to  have  been  deducted  from  the  note.  The 
Judge  merely  told  her  that  if  such  was  the  case  her  husband  should  get  an 
aflSdavit  of  the  facts,  that  Mr.  Arnold  had  subsequently  got  an  affidavit,  and 
moved  in  the  matter,  and  the  endorsement  was  allowed.    I  do  not  remember 

ether  a  new  trial  was  granted,  but  at  all  events  it  was  settled. 
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So  far  as  that  interview  was  concerned  I  do  not  know  as  there  was  anything 
improper.  She  had  a  perfect  right  to  go  to  Judge  Hubbell,  and  explain  that 
matter  of  fact,  and  he  had  a  right  to  say  to  her,  get  somebody  to  draw  an  affi- 
davit of  the  facLs,  and  move  to  dispose  of  this  matter.  During  the  time  she 
was  with  Judge  Hubbell  she  says,  she  was  sitting  upon  a  chair  and  not  upon 
the  bed.  She  says  when  Mr.  Finch  came  into  the  room,  the  Judge  asked  him 
to  walk  in,  but  Mr.  Finch  pat  his  finger  in  his  mouth  and  said  **ah!  ah!"  and 
bowed  out  of  the  room.  I  think  she  explained  this  business  in  a  perfectly  in- 
telligent and  intelligible  manner.  It  appears  to  me  that  Finch  might  get  his 
finger  in  his  mouth,  and  bow  out  in  a  very  polite  manner,  as  described  by  this 
female.  After  Mr.  Finch  had  passed  out,  although  Judge  Hubbell  endeavored 
to  get  him  to  come  back,  then  she  was  standing  by  Judge  Hubbell,  and  he  put 
his  arm  around  her  and  remarked  **  how  small  you  are !" 

It  had  relation  to  but  one  fact  connected  with  this  woman  in  the  world^-that 
of  her  size,  at  all  events — ^you  can  make  nothing  more  of  it  Well,  was  that 
indecent P  Will  the  learned  counsel  undertake  to  maintain  that  it  is  indecent  to 
ut  his  arm  around  a  lady  ?  If  he  does,  the  first  time  he  rides  out  and  gets 
is  arm  around  the  lady  we  will  have  him  up  and  impeach  him  for  indecent 
conduct.  If  that  is  true,  the  gentleman  himself  is  caught  within  less  than  six 
months.  And  I  do  not  know  but  there  are  some  members  of  this  Court  who 
possess  affection  enough  for  females  to  put  their  arms  around  them.  They  may 
do  it  for  one  purpose  or  another ;  but  I  hope  they  possess  discretion  enough  to 
know  that  if  there  is  any  repulse  on  the  part  of  the  female  it  is  quite  as  well  to 
quit  as  to  proceed.  But  we  are  to  settle  the  question  of  indecent  interviews ;  a 
question,  I  believe,  that  never  before  was  pretjented  in  a  Court  of  impeach- 
ment— This  Court  is  to  have  the  honor  of  establishing  it.  If  that  is  indecent^ 
I  must  acknowledge  that  I  have  an  imperfect  idea  of  decency.  I  never  supposed 
that  if  I  put  my  arm  around  a  female  that  that  was  indecent.  I  had  supposed 
that  I  must  go  farther  than  that,  before  I  bordered  upon  the  indecent;  and  I 
believe  I  meddle  as  little  with  females  as  any  man  in  this  State.  I  am  willing 
to  set  myself  up  against  the  counsel  as  a  model,  and  challenge  the  proof — and  I 
never  supposed  that  it  was  indecent  to  put  my  arm  around  a  woman.  If  you 
were  to  leave  that  matter  to  a  jury  of  women,  I  do  not  think  one  of  them  would 
be  of  the  opinion  that  would  be  indecent,  but  whether  you  submit  it  to  a  jury 
of  men,  or  women,  I  am  satisfied  they  would  acquit  the  respondent  of  the 
charge,  upon  such  testimony.  Well,  the  learned  counsel  diverted  himself  some- 
what by  a  cross  examination  of  this  woman,  and  he  enquires  what  she  said 
when  Judge  Hubbell  made  that  remark  upon  putting  his  arm  around  her.  She 
says  she  told  him  she  came  for  the  purpose  of  doing  business  with  him,  and  he 
must  treat  her  gentlemanly. — What  was  the  reply  of  Judge  Hubbell  ? — It  was 
the  reply  of  a  gentleman — that  he  did  not  intend  to  treat  her  **  in  any  other 
manner  than  as  a  gentleman."  Well,  then  that  did  not  satisfy  the  curiosity  of 
the  learned  counsel.  He  wished  to  go  farther. — **  Why,  if  you  did  not  think 
putting  bis  arm  around  was  an  indecent  proposition,  did  you  reply  that  way  to 
him  ?*'  **  As  a  guard." — What  prompted  you  to  be  upon  your  guard,  when  you 
previously  said  that  you  did  not  consider  his  putting  his  arm  around  you  an 
indecent  proposition  V  and  she  replies,  ^  Oh,  human  nature !"  Now  I  think 
she  answered  the  counsel  in  just  about  the  best  language  he  could  have  been 
answered.  She  says  that  she  says  many  curious  thing^s  and  at  the  same  time 
she  says  that  the  Judge  made  no  improper  propoeition  to  her. 
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I  am  apprehensive  she  does  some  smart  things  and  says  some  smart  things ; 
but  when  you  come  to  sum  it  all  up  I  thiok  she  said,  nor  did,  nothing  that 
savored  of  impropriety ;  and  whatever  she  may  have  said  or  ofiered  to  Judg^ 
Hubbell,  I  aay  it  does  show,  most  conclusively,  that  Judge  Hubbell  no  mora 
acted  indecently  toward  that  female  than  is  every  day  practised  within  the  bounds 
of  acknowledged  propriety.  I  humbly  submit  to  this  Court  that  that  testimony 
does  not  show  that  he  was  guilty  even  of  the  least  impropriety. 

The  next  specification  is  the  Wyman  divoi-ce  case.  How  do  they  undertake 
to  establish  the  fact  of  collusion  in  that  case/ — They  undertake  to  establish  it 
by  calling  Wyman  upon  the  stand  and  proving  a  conversation  between  him  and 
Judge  Hubbell.  He  was  upon  the  stand  twice,  and  one  day  he  testifies  to  one 
thing  and  the  next  day  to  another.  His  recollection  is  entirely  gone.  He  can* 
not  recollect  his  testimony  upon  the  stand,  and  given  on  the  same  day.  His 
memory  is  of  that  character  that  no  reliance  can  be  placed  upon  it.  He  knevr 
one  thing,  as  will  be  perceived  by  the  Court,  and  that  is  that  Judge  Hubbell^ 
in  conversation  with  Mr.  Wyman  in  relation  to  this  matter  of  divorce,  has  given 
most  clearly  to  understand  that  he  wanted  to  get  a  divorce  for  himself  against 
his  wife.  Judge  Hubbell,  in  his  response  says  that  he  stated  to  him  that  he  had 
heard  that  his  wife  had,  or  was  about  to  apply  for  a  divorce,  on  the  ground  that 
he  had  neglected  her,  and  treated  her  cruelly,  and  that  if  she  could  establish 
these  facts  and  get  a  divorce  it  would  seem  to  be  all  that  he  would  need  or  re- 
quire. That  is  the  most  you  can  make  out  of  it  in  any  shape  or  manner;  and 
Mr.  Wyman  is  entitled  to  no  credit,  because  his  memory  is  too  badly  at  fault ; 
and  what  is  somewhat  singular  is,  that  they  should  establish  collusion,  when 
Wyman  had  no  conversation  with  his  wife  upon  the  subject  of  the  divorce. 
All  that  was  done  was  done  through  her  friends  and  his  counsel.  Mr.  Abbott 
was  brought  upon  the  stand.  He  testifies  that  there  was  no  collusion  to  his 
knowledge.  Collins  also,  knows  nothing  of  collusion.  Wyman  himself  knows 
nothing  about  it,  because,  as  he  says  every  thing  was  done  **  through  friends." 
—The  only  thing  that  appears  to  have  been  done  within  Wy man's  knowledge 
was  the  matter  of  alimony. 

Mr.  Wyman  was  very  anxious  to  have  the  sum  as  low  as  possible;  although 
he  testified  to  being  worth  some  $S,000  or  19,000.  He  thought  that  tdOO, 
when  he  waa  worth  some  (8,000  or  (9,000,  was  a  tremendous  sum  of  money. 
That  sum  was  what  he  was  particularly  anxious  to  avoid;  and  therefore  he  did 
direct  his  counsel  to  make  an  arrangement  on  that  point,  and  the  sum  of  $100 
was  all  that  Mr.  Wyman  had  to  pay  as  alimony.  He  directed  his  counsel  also, 
to  object  to  any  evidence,  (and  to  resist  this  divorce)  if  they  undertook  to  esta- 
blish anything  beyond  what  was  set  forth  in  the  papers.  If  they  did  not  un- 
dertake to  establish  anything  else  than  neglect  and  cruel  treatment,  the  counsel 
were  directed  to  let  the  divorce  go  on.  Kow  he  says  he  was  very  anxious  about 
that  divorce,  and  his  anxiety  was  so  high  upon  that  occasion  that  I  presume  he 
conid  not  recollect  what  did  in  fact  transpire ;  although  he  understood  and  in- 
formed his  counsel  what  they  expected  to  prove  against  him,  yet  it  did  not  seem 
to  trouble  him  at  all;  even  if  they  had  proved  his  conduct  to  be  dictatorial  and 
cruel,  or  even  proved  that  he  had  created  a  local  inflammation  by  excess  in 
venery.  I  do  say  that  that  kind  of  abuse  is  about  the  most  horrid  that  a  man 
could  be  guilty  of.  There  was  proof  of  that  kind ;  but  it  did  not  disturb  his 
self  respect.    The  attending  physician  gave  his  opinion  that  that  disease  was 
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Tt)M»/Aiy}t]Us^4be  oldigdiitbinttD'iQiiii^  ujpM  tJlie  atabd  fi>r  the  purpoao^o^  ^^Vri .. 
iagi(to^ll(d»yijri»tilMitaiwMiiB  imioeiipaeii)!  tor  iteAiilg  wliM  diUlraBopire;  fovthi^'J 
couM^«t(helin«r»l>v!  jiik^ifae.  hadi  fcesiifi^  from^ooe  daj^}  to  anotb^on.  How  than  ^ 
<^Q]dil^ir««k4i]aMr.'w]MtAr^<done<iA  iimattoc  4bout.twliidlk  he  had  sach  gtdatio 
amijtAf  ^iihwa§^^^«av^84B.4ur  1849«!  Than.  I  sajr  liba*^  far  aa  this  matter  «£:> 
coHMifnviaoaiMsanMd  iib>i8  boiMabiisbadiby  thtt  pnoaat;tttioti>r^Th^  oi^IjT  reliad  ^ 
upl^tl)d  iiditmionf  it  Mr<  iWjibal). .  I  believe  the  proeeedings  we^  iB/«ia  way'  . 
«rtd«eoU8;  ^Dijrtb^codaael  pa  both  «MlaiB/.of  ihateaae  h^vaibeen  awbr9  hefiNe  the  :: 
C!oiw%  »f)d.jt;ia  bjR  theni  ibowo  that)  tb)9.prooee(IiDgftiivete.3r6gti]ar  fram  begin* 

Jtik|isJM»^»ifiMtteQdt9dth|itiAb^.caAiae:cp      opti jbave  been  bitoiig^t  in  IlilinMi?  • 
ke^iOQiiQiy* .  I  .kfit^f.ib  to  hl^te  beail  tJ)o  pra«ijce.4}triek)  t}ie  Verritoriai  ^go(rerli>< 
in^.t»tQr<maQaie9«^aHph  awti  iii  anjifcouaty  tntbe  ?errfjtoryk:  <J4r.  Co]liDa>ha8 
tegfiflcKi^riQ  (h^fbaing  theiprlietioe;    It  di<l  nloit  obctar  td  hifd  thftb  Uiere  vraa  atijri ' 
<)oukht<iipo|i.th^  »tl|tiit%.,whidi  eicpnesfalj. declarer  thM  thianiaj  be  doafe    The  ^ 
g€^enri  pioriaiOi  ia  tbe^revisra^  of  that{  j^et  where  ihereJsaiapeciakpibvision  in; ' 
re^tigi^ta  iirp^tkakr/nlatter*!  the  ^h:^  e^^ 

jl^^Fithia,i!siiy.,^'ikrule^ibf;cfAstilQCtriop;  and  U  baa beenproved  thatapeti- 
tiqii  for  dipTptde' nl%bt»  {aooordibg^ld.the  prnctiM,)  hare  b^DibrciughtiiaaAjr 
coMtt^y  HI  t^^xr)^xf*>,  ifc  .<w|i6  t»i»p)Eff  th^Q  for  .CdileiM.to.briDgiit  wherever  he, 
chpoeki'    Q9UiQali9atifi0BlbotiJiadge;Hubb^l  hid  noti^lRg.  to  do.  with  fixiiig  the>. 
venue  W  thJa  niaiten    iHe.aapiloaea.tbal  Iheieason  ;whj.  the  decree  iwas  id  the  '^ 
Laod ;W)^ti|}g .<)f  Judg«  HuUbelt,.  was  that* ih^: papeiB  w^e  aeot  tbere  .Without  a  : 
bl^l^  decree  aoflrjtbaty/uclge  Huhb^Ildid  drawup  tbatudecree, -aa  he  vaat^efy  j 
tn«€^  iD'the  hahh  of  drawing  oitlers  or  papierat  io  ckam  ibr  thdli^wyera.    Thte 
I  ^(u  C^oabie  to  discover  that  thej  estajbfif^h  aaj  «oUutloh  in.thiaoaae. 

Bat*  .1  'aak^  suppose  be  did  ipe^c^aDy  know  that  there  wias  ooUuaidn  betw«eA  ' 
th^  partie^yHf^hen  heiWaa  acting  jadidall/  upoaitho  beooh,  joould  he  take. notice   . 
of  ius:  private  knowledge  in  hie;decisioA  of  theotne*    Snppoae.  both  parties  had    ' 
toU  blw  thftt  tb^ref' wHa  ooUiMion,  I  aak  wbetbei'  i.ndge  Habkell,  acting  in  hid 
judii^iaj  fcajMiisHy,  has/a  iright  to  del  on  hb  awn/ktawledge^^and  jrefuse  a  matter 
wbi<$b:b#  .'Wi^uM  othf&rwfise^raBt.  I  ama^eir,  miosteint)hiaii<'al]y^  hd  \  and  afi  he  bad 
dofie  ^  .'tibleikrtb^yiWQtgld  b;»ve' brought  in*  a  obarge^'  on-  the:  Qp[A>3ite  ground, 
con)pi4M)it)g  tliajQ  he  had  undertiikAn  to  set'  u()  bi»>own  private  knowledge  of 
8oq90}hi.9g;:i«hich:  ^oRi^hody' had  tdkl  him  in  the  8tt«ei,  and  had  carried  that    ' 
priv{^  k^owjedff^'.  upoti  the  bench;  andhad  dismisaed  the  (jetition  :of  apat^    '- 
that  :W;^  ^ntit]0d  :tp  coAei'deratiQB.-^Tbat  wbuld  have  been  ihe  '*  hm  wid  try**^   . 
th^^  Ai^t^^Mt  relj  upon:  the  pleiiMliiigaad.upon  the  evidence,  Upon  that;  > 
alone  can  a  Judge  act,  and  actixsoirrectly.  ■.  .      ,    i :   .  *    '   i 

Tkhi^  bayje/fqp^t jsingularlj^failed  to  eatabliah  aAyrfiuoh  coUuaioa.  Mr.  WyoiaiL 
di(}.n<^  li1)0itr.4tr.fef  hq  did  n6t  talk  with  her  uponrithe  anbjact  atiall^ahd  if  ttot^i^  < 
howTOOMMthfor eoUude,a»d.why'dQ:theif leouniel testify.th^t thby kdawiidUknig   ' 
of  ,H  if  Vb|er$  iwas  coHHei^on  f  '  Yelb  i&  ia  eaid^  iW^ooth,  that iud^e  Huhbell'  kn^  ' . 
tha^.li^rii  4^4*  4ollllsioll,^flaMil 'jiotwiihatanding  graat^  divaeroe.  'W«U^<  ) 

if  tiMf  kind  o£ <(videQe0  4ian.fi8tabli8h  piiicha.ehaorge,  the  loiNieriwe  giatto  M^k  : 
and.9Wi^ballj4wtheJbetter.i    ,   .1:'    ...     .        .  (: 

l¥^.pof^;cQnict  U>  tb«  oaMl  ofiiBavkae  IwflSaaiiPhiU,  {itliispaciioaiion);  9^  : 
18  i&.f^Yrful  0h9itp^;U9»i«}ithfiLpe»fi^y^cMftlf  w^isW  It  wa^an:jotioBibrJAdM>!J 
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ant  b^i'iig»-ia:  HireeoM  ii^bidi  "pi^rts  to  iy«^«>M<  m^'lpib  reodidiof  thWM^ 
Upoir  t)i6  pit  of  tfaie  id^n0euMjr'<atM<>c»  9  >Q^<1  «^  AiA  iiQSJ.«M>i^  wktnr^ 
plete,  w4kktl  sho^  tha,t)i^BiK'mfi»'mmeilblhft^kftt^^  tliAt4kefl»  WMeitfa^^emr 

dend  tlm  jiidgmieiii  iiiA  thectrappwicl  td  be  :8omethhjg'  irAny;  mmI*  Pll!^t% 
cobniael  kepi  kisisting  Ifa^t  be  miint  tontihoii  ii  Mdet*  tbe  Sn-doiRBtafiGes,  yei'Mn 
Downer iivv«6ideBkowi<ci^obtii;a>iJgjttdgd  .tf Qd^llubb^  filieii  fttys  ^bwtH 
g}9e'jovL  iijudmentiivih«  ease  iWoKJ«rl<x  sibu^e  yon ithe  <l<A>viut  1>^11 
Btay  Qxcicadoil  looker  to'gwe  tbe  def€|nd«ili«mid  opfwiiuiiitjf  tc^'Mt^^iida  Attt 
judgmeDt/'  By  giving  the  judffineDt  Downer  would  be  safe,  as  Mr.-pMAt  had 
a  ^Bodlitfmi  .  !&•  bad  «  iietv  iv^ii  hi^prmmsi^AM  inU^  mean  (|taib-«dh^U 
co^dniQ^'b  to  ^eettbe  jud^ent  ^aidcv  <»^  bt  dottMsne  duta  Wrk  (^emtt*  to 
reieifefttfae j^ddmentm  lihe  Statbo(tye»itu)tit(  tf  it  ^m  iikfUfof^  ov  etmoa^oua. 
That  :9w»]vvbat  Judge  Hiilbell  did.  He  raid  le  wouM ;giWbiiflta>$itdj^h»lDi^  {yot 
be  must  alay !  et^cutimh>  S»b^queiitty  add  it  the  daftoe  teWn  'the  tfti^t  iTia  ei^ 
teocd  txi^tKy  fiiecut^m  ^Q?lm  wat  correct  bbo*u»e  ikfdge  Hulbell  bad  a  perfect 
right  to  have  theWewd  roald  iohim  bnythe^  lasttdAy^Wthe  tertMyif  not  read 
preitfiapdy/eo  as'to  ^e  that  ftiiidrderfeanddwlantloDa  VereiiartM^ottl  iB'-tbat 
maitter.  It'afi'pedrfithfit  W^i  fret  entered' thiitnbb legeecuii^n^hDaid  be  atajied. 
Tbeb  fi  vroi^  as  the  clerk -teatifie^l  that  b^  ent^re^  Qjytbe^cHdeK'  HM-ira^  dene 
in o^Q  Coart>*<-opi^)y and ato\'e beaiUw' It lippeiarad Hbin,«iii]Mbi%ig Wa^ wfOD^ 
from  the  ifm>  trensfa-ipte,  .abd  in  ovderito  t^^ure  Downer  'be  ent^edivps  ai  judg* 
ment*  wbiob  ivattid  be  a  Ken  -upon  Prkt^eei^tate  til!  flie  'n^atter  hoiM  be  iiives- 
tigated,  and  (lien  be'  cduMi^t  aside  tHe^jddgmebt  it  it  Vto  ihJptK>per; '  I  ask 
what.Qourt  eoiitd'baVedbiie 'better;  apd  ret  it  is  alleged  m  k  ci^irbe  aMdaM  tlie 
Respondent.  .'Downer  takes  a  fiieak  into  bia  head,  tal^  his  iranscnptrfrom 
YeeBMDt  and  ec^ntroettoes'a  suit  iii  the  CouT4'of  tbe  Jfislrict  Ooart.of  tMei 'United 
StatBS)  and  there  be  ex))eet«  lie  ifoiU  bring  Mri'Pt^tt  fvp  atid  malie  bitt)  rei^pond 
in  a  Tierj  speed^y  wav.  }ie  therefore  deciaveeiv'debl  on ^tUe  two  jtidgmeqts — 
thecbe  rendered 'b/j«dlge  Hnibeiland  tb«  dne'rend^i^d  iivyeriiiotit^^-deuDta 
onbdUi  is  bia  dcdiamtton;  and'  wbait  ddes:' Judges  JMiUerfXk)?'  Why;  tibteo 
much  as  ladififeHuib^l)  bad:(]onei  -Hedi^tMtlevett  gheejtii^lgtaielrt^'blftaciiyed 
proceedinig  iiU  t|ip>nifltt0rcoQ^d  be  aetded  {n>'Ve^in(m.i  iA^  I  ifintf  Itofohned 
be.bastbiannj^momiiig  renewed  tbatH>rde^  aiUil  fBYiber'ottlerid.  Atiille^nts 
he  baa  tuide.ltie  ordev:  .And' 4s  it  to  be  saSd^dhat  bbtlt  badges  are  eorru)M^  He 
baa  flot*  allien  upon  t^ie  estate  of  UrJ  Pj-aitt  wbicb  is  anipte.  .'^Noil^iinfg  tiibre  is 


prfrt  to  meet  out  even  handed  justice  to  all'tbe  parti^ 

TbAiBcAftcb^  is  Bpocifiodtfcm{7-y  Hdpbitis  a^siinst  Stevens.  T1iRt%«e'a  repW 
via  oaa^  Apiece  Mh  Watkmis  iftxaaa^torviey^'for  the  |))aifitifi;  '  It  is'kaki  ia  that 
cbfjrge^.tliatthe  ^Jiid^idid  palUally  aadi  ubfairly  attempt  ^kypreviont  the  eotttf- 
seL  for 'dbelebidlpbindtf,  front  adberiijn  to-aa*  admiesSon-of  iBiet^itfAde  1^  tedh 
coUhsW.''  2fov^.Mn.Ori6t)  and' Jud^Ohatidler^  th^  Mineaee  upon  Cble  «abj^, 
te^y/io  itbiatmhbaaig  bad.  Tbey.dtfficr,  >faowetii5r,  abdot  the  lavage  that 
Julge  Hubbell  used  upon  that  occasion.  The  trial^iaJibladL  The  aetton  was* 
brtNi^t  tb(  retora'e^tihi  good^ithatb^d  beda  r;^idg  bfia  ste«^h<niee.  IMHi  tSe 
tri|J»|yt«dEneiifaigB.«o£itfae  proce^diiig%'ld^.)YalIiiiisf^nt»d  tibttbe  bill^igeA 
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bj  the  drfuuEauft  8te?iiD8,  as  wai^  bouse  num,  vrm  just  sod  proper  soeerdiog  fo 
the  usml  iNMifse  ol  btt8tD6i&  That  was  what  the  d^dfttkmt  wisoed  to  establish* 
He  d(»iaderod  tha^  to  be  material;  but  Mr.  Walkms  considered  that  it  made 
no  diffisnmce^  ^because  i&  the  mean  firae,  and  pnocio  the  time  the  action  was 
comraeocedy  there  bad  been  a  tender  fa  American  eoia,  and  the  party  had  ac- 
cepled-  that  tendes.  When  they  were  discuimng  ihis  question,  either  as  broughat 
npby  Chandler  or.iOrtoo.  Mr,  W^tkins  roadethis  admissioa,  although  he  maj 
have'BMkle  itiadiatitoctJy.  Mow,  Mr.  Orton  naya^  that  the  Judg^  said  ho  would 
not  permit  Wathins  to  smke  such  admission.  Chandler  says  he  made  soma 
reawlc  of  that  kind,  btt  it  occurred)  according  to  his  recollection,  while  he  was 
chaj^lig  the  jaty . .     • 

At  aU  OYentshe  reooUects  rising  himself  and  calling  the  attention  of  the 
Judge.to  the  .'admission  made  by  Mi.  Watkins.  The  Judge  said  he  had"  not 
understpod  that  Mr.  Watkins  had  made  such  an  admiesion.  Chandler  then  ap* 
pealed  to  Watkhis^  and  Ur.  Watkins  insisted  that  he  had  made  the  admission. 
And  he  tells  us  that  the  Judge  then  replied,  **  if  you  have  made  that  admission 
yott  will  be  beaten."  Chandler  and  -Orton  says  he  would  not  let  him  make  the 
admissu^tt.  Mr<  Watkins  says  he  did  not  consider  the  remark  dictatorial  at  all, 
nor  as  saying  that  he  shouki  not  m^ke  ithe  Admission,  and  he  continued  to  make 
it,  and  to  insist  that  thfr  defejsdant,  having  taken  the  money  tendered,  it  satisfied 
the  bill ;  because  if  the  amount  was  not  sufficient,'  the  defendant  shouJd  have 
refused  to  receive  any  portion  of  it;  and  it  was  upon  that  ground  that  he  did 
finally  recover  the  goods.  Now,  no  one  of  the  counsel  engaged  in  that  cause, 
remembers  the  inatnictions  of  the  Court  |o  the  jury  upon  that  point  Either 
Judge  Chandler  or  Mr.  Orton  were  int^^rogated  by  a  member  of  the  Court — I 
think  Judg^Dunn  propounded  the  question  to  this  efiect — whether  Judge  Hub- 
bell  refused  to  let  thiit  admission  go  to  the  jury  ?  and  the  answer  was^  that  he 
did  not  direct  them  to  disregard' it,  and  they  did  consider  it  in  connection  with 
the  balance  of  the  testimony.  Therefore  the  Judge  did  not  officiously  interfere. 
He  mfidonbttdly  did  remark,  if  you  make  that  admission  you  will  be  beaten,  or 
it  is  an  end  of  your  case,  or  something  of  that  kind ;  whereupon  iMr.  Watkins 
explained  that  matter  to  the  jury.  It  does  not  appear  that  the  Judge  charged 
the  jury  upon  Uiat  pointy  afier  the  exceptions  were  taken.  There  was  a  little 
sparring  about  i£»  at  the  bar.  And  what  the  actual  remark  of  the  Judge  was,: 
has  not  been  settled.  At  all  events  it  does  not  appear  that  he  interfer^  so  as 
to  coeros  the  oounsel  to  abandon  the  admiasionii  I'he  Judge  then  made  no  re^ 
mark,  that  any  judge  might  not  have  made  with  entire  propriety,  if  hesupposed. 
that  the  right- to  lecover  depended  upon  the  question,;  whether 'the  hill  was  rea-' 
sonabie^  and. that  the  admission  of  the  counsel  at  that  time,  would  defeat  the 
action.  ^  It  is  what  bccan  very  frequently  in  Court.  It  did  not  perhaps  occur 
to  the  Jttdge  that  the  question  of  tender  was  before  the  jury. 

The  next  Specification  cbai^ei,.that  the  Judge  arbkrai-ily  and  partially  refused ' 
the-coouael  in  the  case,  of  Hnogerford  and  Cusbing,  adequate  time  for  argn- 
mont'of  said  oause*  \Now,  it  occurs  to  me,  that  upon  Mr  Hyatt  Smith's  own 
statement,  there  is  just  nothing  at  in  all  thischai^.  When  we  come  to  crosa 
examine  him,  and  refresh  his  recollection,  some  things  he  recollect^  and  some 
things'bO'doev not  bring  to  his  recollection;  but  after  a  day  or. iWo,  he  comes 
npon.thle  stai^  ^ain,  and  then  he  recollects,  fov  the,firettime  (idthoagh  we  had 
qu«i(asDed  him  opon  the  very  things  before)  some  Tsry.  naportwifl  matters  whkh 
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h«i  tmiwpMed  In  Mft^doii  to  ibct  caM;  QotoA  thingr'fae dooft'ttofcTtatMMirfAt 
all'  The  tnitlh'  is  Hr,  Smilli  hn  biGtef^  enga^so  inueh  in  olhk  ewaci,  tad  in 
other  businM)'  that  be  has  very  liCfle  reccilectidtt  of  tho  facta  thati  did  Uwiapr* 
in  thatcaae,  or,  I  am  afniki,  In  my  €4her.  At  any  rate,  beidio«»1a  (praat*  vakit 
of  -  raobll^ttoti  in  tfai^  partittukr  caaa;  as,'  for  inaeanoe,  ba  adka  thit  the  «M8p« 
tionb  to  Cuahing's  sacoad*  answer,  were  argued  here.  '  Now/  *tb»*tf  aibiia,  tMf 
were  not  !ai^ed  at  aU.  Thdy  were  aabmiited*  without  \mjtg  hf|guedi  Ma  ^o^b 
nol  lecoiiect  ef  going  to  the  roona- over  the  atageofilce,  in  tiie- Vaited ' StetW 
Hotel,  to  caH'the  particular  attention  e<f  the  lodge,  to*  tbe<paiticulkrBaftit|of 
the  anev&er  tb)  or,  on  a«connt  of  Which,  an  eaaafption  bad' haen  tdcaai,'iihh<Ai(Kk 
Mr.  Knapp  says  that  we  spent  the  whole  evening^  in  that  way.  He  has  not'W*^ 
meat  distant  recollection  of  that  M  all*-— He  ssiya  the  exoeptidhs  Here  ttigotiBL 
Mt«  Knapp  aaya  positively  they  were  not  aii^ued,'  and  I  know  poaitivelf -they 
were  not  aigued.  He  aaya  I  was  not  present. '  I  know  that  If  fj  Koapp  and 
inyaelf  did  aubmit  the  exceptions  without  argument^  aild  eo  Mr.  Knapp  aw^aDa. 
K«w  aa  to  the  exception  to  the  first  answer  hiria  equally  niiiatakeii,  andllr; 
Knapp  contradicts  bim  in  relation  to  tiiat-«-He  aaya  tbey  ^ere  only'  ai|rued  • 
ahort  time— and  that  the  argument  did  not  proceed  far  then,  aa  he  adcborv- 
ledged  the  exceptions  well  taken.  Mr,  Ktiapp  teatified  that  w^  Iptot  abma  taro 
dajp'S  in  reading  the  papers  over  and  got  nearly  through  tfaenk,  and  thataofkras 
the  merits  of  the  case  and  the  exceptiontr  were  conoeraed  they  ver»  fdlly  and 
thoroughly  discussed;  yet  Mr.  Smith  had  got  it  into  his  bead  that  they  srers 
discussed  very  little.  His  recollectidn  is,  too,  that  the  bar  generally  wave  pie* 
sent^  when  Mr.  Knapp  testifies  that  nobody  wrs  present  but  Ur.  Paris  and  him^ 
self,  and  perhaps  Col.  Botkin.  '  It  was  a  speoial  hearin]^  and  nobddy.else  wifca 
present;  yet  Smith  is  of  the  opinion  that  the  bar  generally  were  prte^t  Now 
you  see  he  is  entirely  mistaken  in  relation  to  fiKts,  or  else  MrJ Knapp'  la.  Mr. 
Knapp  is  the  most  likely  to  be  correct  I  think,  because  he  'has  not  been  engaged 
io  so  many  transactions  of  an  important  and  entirely  diftrent  character  aa  Mr« 
Smith  baa.  It  is  but  reasonable  to  make  this  suppoeitioit,  beckuse  it  is  rendered 
probable  by  the  fact  that  he  subaequently  comes  upon  the  stand,  and  aettnow- 
ledges  that  he  was  mistaken  as  to  some  matters. — ^He  aoknowledgoa  that  the 
remark  of  the  Judge  aato  Cushing's  ability  to  answer  the  bill  wiis  entirely  dif* 
ferent  when  he  came  apon  tbe  stand  the  second  time^  from  what'  he  stated  it 
was  when  he  came  upon  the  stand  the  first  Uma  In  the  first  plaea  he  aay% 
the  Judge  remarked  ^Cushing  baa  not  answered  theirill,  and  he  cannot  anawer 
it;*  and  when  he  cornea  upon  tbe  stand  the  second  time  he  says  theramafk  wa% 
^^  I  do  not  believe  Cushing  can  answer  tbe  faiH-^I  believe  it  is  a  fraud  from  be^ 
ginning  to  end.'* — He  first  testified  that  that  remark  wae  raade^at'tbe  tini<6  of 
the  argument  on  the  exceptions,  to  tbe  several  answers,  and  then  he  coiies  jod 
says,  it  was  at  tbe  time  the  first  answer  was  dispbsed  of.  Now  Ihese  irs've^ 
different  statements  from  what  he  had  nmde  dnly  two  daya'beiorei ' 

How  then  can  we  place  any  oonfidebce  in  hia  testibiony.'  He  ia  engi^fed  is 
other  pursuits.  His  mind  has  not  been  upon  thia  subject  It  is  hke  hiealilog  a 
dream  when  he  cornea  upon  tbe  atand.  Mr.  Knifpp  has  beoii  engaged  iotfaenraie. 
He  baa  attended  to  nothing  but  the  legitimate  huaaesa  of  his  prbfeMon;.  Saiith 
aaya  it  occurred  in  tbia  war.  The  Judge  naked:  •"  Mr.'Smith  doiyeal'CodteiBd 
tb^t' that  ia  an  answer  to  this  part  of' the  bill  r  Save  he*-*""  I  do.'':  Amk^titart 
wad  tha*  Judge  Hubbeil  nade  the  remark.  How  dlffmntly  he  and  Mr:  fiaappf 
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•  it94»0i0i:  Ae  rngm  i^mntkr  and  Ihii  (atMda&t  emmiiiapmoee.  ;  Mn  Xn«ppi  du^ 
:  not-rwMflfieiKiily  such.  ripMrk^but  ke  do0B  MCoUeft  lihM  Judg^  HuU^U  eaid-^ 

**  If  General  Cnshitig  eould  not  answer  the  bill  it  was  quite  itqipaterial  v^a- 
itbai^kia  iiidiHl9tif^p|m«  Opnld  or  not"  Soiitb  leopltela  that  Maeiikm.  Tfap  re- 
■smufk  waasaf  eomaq  madenpoB  thebyiHith^a  that  tjii^  Mag  a  trust  iasiriim^t, 
raad'thf  otkat detodaiita«lHitfmmpuiider  Caahing^ecH^  :ttot cpnipki%  tbaj  bfe- 
iagi  ehii^iiabk  with  potiqtr  Well,  ke,  jbe^tiftes  hiflnaelf,  tM  he  did  r^qaaat.iva 
(lo itipiilate  IQ adUnui'tbat Miaa without argameat,  atid- aacb  19. the  &ct.  He 
•Miliflea' tteeaoand  tiaietkal  h» waa aaxioaa tQ go tq.New Yqrk aad Knapp too 
itaniftai  thUt  thafe  waa  the.  o#aer-that  he  said  he  wanted  to  go  to  Kew  Yprk,  aad 

•  Ikati  ha;had.9ot>r^7  to  goy-tbat  he  was  telegraph^  to»  to  eoma  up  hevai  aad 
•«tlaid.'tO'tbetaaae^  r'He.teotifiea  that  I  told  biiawben  hewaa  fimt  hera  tba|I 

abgaUipiaaa  tbateanaa  to  a  hearing,  and  that  k^>htd  better  stay.  But  he  oon- 
.  altded.wfcan  bagot  to-^neeviilei  from  atateipenU  made  to  him  by  Qrmh.  or 
.Mr..:Kaf)talii/  lh^  the^oanae  wouU  not  be  beald. 

-Aftar  being  tolagnfked  to  eome  and  atgueKtheeanae^  be  says  Ihat  for  that 

Cqioaa  ke.  j^ame  up  with  -Mr.  Jordan ;  and  he  admits  that  the  only  ^coaversati^n 
kadiWDtb  Judge  Hiibbell^  wai  in  the  ^  United  StaW'-^i-of  oourse  not  in  Coaft, 
.i.kMt  a/eottveiaalioD  he  had  caaoally  Ja  the  Hotels  ana  that  the  Judge- tol^  Vjj^  he 
v^voald  not  hear  him  mora  than  an  hour,  and  would  not  li^iten  any  bager-rtbist 
,  ,il  arMnvy  aofn^al  and  ^nperiuiion  ouUids  of  the  Court  Anything  a  Judge 
iaftil^aay  outside  a  Couift  might  be  arbitrary.    Would  not  sayrog  te  a  mai^ 
M  yoq  Wi^  wkip  me»  or  I  toiU  whip  you,"  be.  an  arbitrary  exercise  of  power  by 
a  Judge  out  of  Court  as  clearly  as  the,  same  man's  aaying  that  he  will  not  dOr  a 
Xhmg,  .'  He  mnst  '<jo,  lOr  wiU  not  do,  something  relative  to  a  oaase  in  Court 
There  must  be  an  ac/  in  addition  to  a  deolaration,.  or  else  it  isno  ^  urbUrary 
':0mrfoUo  of  power"    You  caanet.act  arbftarily  by  m^ro  words* 

•Then  Smith  wtya  he  did  stipulate  ta  sobmtt  that  cause  without  m^^^^paaat  ^e 

«dmi(a  furtkar,  that  we  drid  agree  that  however  that  cause  was  decided  it  would 

0o4q  the  fiupceaoa  Qoqrt.    He  recollects  that  distinctly.    It  was  an  aol  of  kis 

.  Qsm.    ThjQ  Jqdge  never  in  any  mamier  interfered  with  b)m.    But  because  he 

.  waalad  to  go  to  New  York  he  requeated  of  me  to  stipulate  to  submit  that  ^qse 

ititboMt  aigiunent,  which  I  did. 

This  brings  us  tp,  Artide  8;  and  the  first  case  is  t^t  of  Mrsi  Howe  agaifi; 

wketa  tha  Judge  ia^iarged  with  inducing  her  to  saborut  to  debauchary.  Well, 

naw,  I  shall  leave  ^bst.   It  will  be  the  'pleasant  duty  of  the  counsel  pf  the  Man- 

.agarn  tOiairplain  to  this  Court,  how  the  Judge  used  his  office  to  accomplish  4e- 

,  haujoheiry* 

The  next  Specification  that  is  insisted  on,  is  the  one  in  relation  to  Mrf.  Sarah 

.  Pope.  '  Well)  I  am  unable  to  discover  that  there  is  any  evidence  in  that  case, 

,  ,(bat  amounts  to  anything.    The  only  evidence  is  the.adiiv^a  to  Mr:  Randall 

.  aa-made  by  Jiidge  Hubl^U^  in  relation  to  that  matter,  which  amounti  to  piotb- 

in§  at  all  It  does  not  show  that  he  took  any  libeftiea  witb  her^  that  were  at  all 

;.  impMiperi  or^that  he  ever  used  his  official  station  to^ifiduce  her  to  submit  to  aay 

•impioper  act,  sDUch  ]eai  to  be  debauched.  It  is  a  oonyersation  that  Bandall  un- 

.  dsrt^k(Ba  to  irtata  as  transpiring  between  him  and  Judge  HubbelL  He>thinks.ke 

«:  hm  related  it,  .and  undaratands  it  aa  Judge  Hubbell.  i^mitted  it  .  l^ow,  Jadga 

<  JKabbefl  laadle  a-statement  to  him  about  the  matter,  at  his  request,  and  as  he 

xaay%  ba.idld  atata  to  im  &bat.44(^  aa  lal^itad  by  SiMfuWli  !was  ^kat  Mm  j^jope 
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'  ddiffted  was  done.     B«i(r  be  stai^,  that  h«  did  tfotlifDg  that  My  pri^iBl  nrigbt 
~  not  doi  and  it  adiounfB  to  notking  from  beginnkifg  lo  end.    T^^w^'  uofr  spend 

•  tittle lifKm  it.  >  '  '.  ' 

The  ntfith  Article  is  tbe  next  charge,  where  it  h  «ll^|!ed  .in  tli«:  fiM  Sp^M* 
cation,  that  he  ordered  a  new  trial,  without  8nflN<tit<)«a«^^iB  tbe  teu^  of  TMBi- 

•  ledge  against  the  Milwaukee  and  Mis8kisip|)i  Aailroiul  Oompaoy.  «  That  ia  a 
'  somewhat  singiifaf  charge,  that  without  ikifiici^t  caufee,  and  without  argumoDt 

heard  by  hira  in  Court,  he  should  grant  a  dew  ttiaL  I^w,  it  appeatatbat  no 
reason  was  assigned  by  him,  except  that  this'  verdict  was  not  warranted  by  tibe 
Evidence;  but  wa^  not  that  sufficient  cause?  The4aw  has  settled  that  His  suffi- 
cient cause  fbr  granting  a  new  trial,  and  if  it  was  granted  as  set  ftffth  in  tho 
Albts  here  disclosed,  as  it  appears  it  was,  so  far  as  we  can  get  atibe-endiMioe; 
unquestionably  tbe  Judge  was  right,  as  the  jury  un  lertook'to  aiiow  $50,  for 
1 2,50  Worth  of  stniwb^ies.  The  proeecuUot)  say  that  the  pktntitf  proved  by 
somebody,  that  they  were  worth  (60;  and  the  defence  prov^  by  theiman  who 
set  them  out,  that  they  were  worth  only  $2,00;  and  all  through  they  proved 
'things  up  to  a  tolerably  high  mark.  Tbey  had  el^ated  notions  nnqvestioiiably, 

•  hbout  the  damages  for  that  tremendous  amount  of  strawberries..  ■  And  on  the 
other  band,  they  showed  that  the  damages  Were  not  ao  very  considcMbiei  That 
is  sufficient  to  show,  that  he  was  warranted  by  the  evidence  in  granting  a'  n«w 
trial,  and  that  no  improper  influence  waa  brought  to  bear,  which  swayed  bis 
mind.  It  showed  that  there  was  nothing  calculated'  to  operate  upon  his  mind, 
except  an  earnest  desire  to  do  his  duty  in  the  premis^.  They  do  not  even  show, 

•  that  he  err^,  much  less  that  he'  sinned. 

The  next  Specification  is  the  same,  Hungerford  vs.  'Cu4hh)g  '^6a9e  over  again. 
Three  times  we  have  had^  that,  and  I  will  let  it  pass. ' 

The  next  case  is  Barker  against  Pratt   I  have  akeady  disposed  of  thait  malr 

tar.-  Both  of  these  instances  are  nothing  more  than  a  revamping  of  theokl  shoe. 

The  next  Specification  charges  the  exaction  of  nnteasonabie  bail.    Here  we 

'  have  Oushing  again  in  full  view,  and  I  propose  to  deal  whh  him  now  for  a  ISiw 
minutes  upon  this  S]:)ecificatiott.    Mr.  Mariner  was  the  witness.  '•  He  waa  In  a 

'  tremendous  sweat  He  was  intensely  anxious.  He  got  a  telegraphic  delipatch 
from  Madison  (here)  and  he  mu6t  have  an  order  fixing  the  amoliot  of  bail  im- 
mediately, if  not  sooner.    He  makes  known  his  wants  %o  Judge  Hubbellr 

The  Judge  did  not  eomprehend  at  first  what  it  was  be  did  want    Mariner 
tinderiook  to  explain  to  Judge  Hnbbell,  to  well  as  he  o6uld,  the  meaning  of  it. 

"He  testified  here;  th^t  he  did  notknow  very  well  himself,  Imd  notlmowtng^  he 
did  not  entirely  succeed  in  telling  Judge  Hubbell.     However  an  ord^  waaap- 

■  pealed  ^om'  as  Mariner  learned.  What  Was  that  order!  Why,  that  o^er  it 
appears,  was,  that  the  complainant,  Mr.  Hungeiford,  should  remain  in  posses- 
sion of  the  property  in  dispute,  until  the  farther  order  of  thA  Oburt     Well, 

;  Judge  Hubbell  remarked  to  him,  that  he  did  not  know  what  would  be  tbai^il^ 
of  that  appeal  upon  the  order  he  had  made;  and  Mr.  Mariner  himself  ^d  not 
pr^nd  to  know.  He  never  thought  about  the  eflect  that  thai  ordet  wonM  have 

•  in  any  way  nor  manner.  At  all  events  Judge  Hubbell  did  not  know  what  «Act 
it  might  have,  and  he  sat  down  and  fixed  the  sum  at  1|10,Oob.    WdlK  what 

'  iA  it?  an  appeal  from  the  order,  allowing  Hungerfoni  to  rerbaia  in  posseirion 
dve  or  six  months,  and  perhaps  we  would  not  get  the  evidence  up  In  thai  time. 
That  property  would  earn  •10,000  in  bix  months;  and  that  is  the  arbiirafy  ez  - 


> ^twiA  «)2liBliitrfy fbijMrffriigf  gy or  aniwiitiawtoieiw(qritfMiwb(aea3t^Ae;i^    of 

;^iiMihi^motflti^)<n4iy^<tvii^  thai  mm  ifh^^fomutaoiiMtke 

j4lMik>MA^  flitlitew0ireMi.Otolftf  tbilH94tifeBiy/  fEWi&pr£n  Ooiirti'.nQnii- 

fMMOiial' toiitfa»  qjroiPt'Cteiiit;  ^hi>^  i^ 

<>iimmf  UMttei|idHi|r,'M(lal  qgMi4a«iQiirflftiho(«rBrf9riaiiOMtnay:  ^ktatfoiubtibii. 

«nr;rrWraitok'ih«tiilii8»li8£BiAiftteili^  lit  J«pige  litlMs 

/!lObbi1)^ttMlt9lia<iiUI>*fe«aB  sQptiiyfrfaidty  fiwfa ttoiiongadUBd,  Mid 

\thct:  ili9Tft»iliiiJeitiMr>  'fJaU  d^iootfJ^ait^V  i«7  tii^Miftniaf  of  itbaknnw/tkkt 

I'diitfO^ot  i^'ke/hnthimii  HoiMnaite  i&4hift^eODnebtt0»  inurft  iIm^  ilidM^^ilid 

>iUii  Aa  tjwMklkm.oi'>tiiftdifaer//  If  ^kDjiifaddyJhad  is^Aoollo-oooaf^lain^f  tei^ 
•MAJkU^iflalidD  i«t'<MaaMvii.\ih».  tiaaill^rCanfc  •n'%»i  wore*  altejia  ^voaAjh^ 
i>€nAin|^>i<Taff^iiaD^  aadygyMlwa  faev^?'iso»ld  g»tiitttdg>>lhifabell  lo  briog^ike 
c^ifltocib;  -  lialiievar'.taoByribaapiii^ at  UU  ^aleM.tiM.oMiJNBQl/Oif.  Cuakqag  Mre 
:i)jliwaiit)wy^l  ^  vddtodlfroiiKjday^to  dirfy^  lar  tho  {Nt^baotol  gotAingiUie  prctaenee 
^iof}  ti»iiiiii|ipBBl  of  GOibiaf^,[to/tA0  and  ^hBiiqvniikmm6^i/Wdgn9i^'  I  Dfim  be- 
il|iir«d:}niO(iiy^limmM94i2Min^  becantq  I.^as  ajitiafiod 

imkiiM»>tnii^aMiti Jad|«  Ht&baU^a  Miiyieo  wd^rpamiiaikd^faatiiie  »MidiM  totdo 
juitaoo,  and  althongh  y^htd^'tt^hnM^hpMiingifd'nghito^^ 

V.  V  Vbci •neKl^oaaatiift^l fof )  U^QnHtfa  agaiaat  iCfeok.  >  i  TbUi  iwaa^  vA>ii9to  tio-^Uft- 
'/aol«»)«i  iajtfiielibihiTtlAr.  iWinMld'B^idi  lififieaiii  tOf(li$\'tt!liiMnf/CfBmelifi>r 
yUeSM^  andrWatkmaiibr^Cdolc.  N(Mv^it]a(^]3iear8  IHbI  4Qiii4«iaMCti(io  ^d.^Mon 
-^^mM  bf  «^i£buH)iwaf  mMontoiEii(tli^^4»abC'i*hlit  .W^iliia%.;ii9ioo«|parir'fcr 
iifidoV,  had;aHBtaiili»  dWiwelUo  iDJjtteittao^ioD  ik^grtmii  AhMidNdjuiAHar  let 

wift  tlMtUD)Widalhaiiiboriao4|)otfl8iiimg/^  tho  ]wntj;;A/tbi^i]||lii(iQflti(ai  'irfas 
wKeniufiV  aBfibta;Mte>oftaiil  QiAuaiddi  -i' '.".  :       '  -  •..  <>'  wr  •>      ••>  :    i 

Bat  it  was  modified  so  as  to  permit  the  rec^tioik  :^  tfn^tistthumwi  m\  cfij 
'iaidiln^8*Mi|uentl!]rv}«t  (h^icaijiw  mmt  ovoiv  tboUU  wi($  -amliidodibif  Heave 
%<^  tiia  Cbwt^aiidvai  thbutquestlotiMdr;  amM«;lhfe  teWD^ellof  Jtli^cMmiMiitet, 

nbo  asked  to  amend  bis  bill,  and  ibis  was  after  tb^a}0l«c>&.t0  i,\9^n^yr»SiiMf 
.  -aiidlalteMtbe  iiij«iMiJoiit'ira8.»u)difidd^  'jabd>;he;<obtiiiiMj(l.itlMr^<]mNifo<6f  Mr. 
1  m^mnk  }k>4bo  afciintdflie»t.(n  Wakkiao,: peM^viQg^.iiM,AM  ;rigM»*tffilip«faCihg 
i^itel(fao.i8!ia..waMaiilo>l»gal.figk(|br^  lbatiiia4aii9kt{4iiHai  jlioobill^ 

^.  WeU^isiibMcpMOtljE)!^  viotito-wiMiaaldft  loi;  /^in/iatliifliitieii^;  e«j^itenlo->ahaw 
6jikiiiftJvi^iOa»K.alMid  dMt  JiftiHrtintrtHtitf&C(ttt»trt>pt  lAfKidatiiiiftbai^jiNV)- 
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I  >o#  two ;  vj^ad  tfaen  it/oeeunwdrift  Mnfeiiawiaarii^^OfttrieititH^itlM  Jvdgft  iM>- 

.Mli«qttii«d  Ad  Oicia^'pl|idii«to€4ttf^^of^JdaitteM#j  W^^  «r 

Yan.cidic^r  of;tfaeijGobi^<A<wkli>60dtt6ritpiMfakili)^ 

t>ii0B|Mfastbe%;.fei>  if  4  biNMi>.wtt.gi«feitibatllhe9^«llMi]d  Wfo^bMAiiici^Md  Aof 

Mtluifikl;  iiiaUiBte^  fai.iiiwm»idiatlt«|?— MbUkyu  -He  fnWipi>t;^»iiiw.Mi.qliiift,> 
-dfew.a/faQiidflMLtpnigeiited  itki'QoiJrt;.  TbtojM^.&BiihX^fQtol^  HdOMUgki 

ifchM^  wm  Ma0!i«ciiab:iD«i^  bd^        AaliAfedtaitt^iAi  >l¥«diiuii<9teM 
.(hisfiiient^  aftd  fpo^aeouci^'iDiml^Mdaf  «a.ihfeit<li^il»n.iil:G^^ 
•pemmiJi^  reit>«a>k.as»gp  oBSwr^f ;4fatf<Gpyt^lfid  |tMif(fril>hntpiidg^/tfa»i^ 

ders,  Judge  Hubbell  all  the  time  refugibg^tookawitlw  f0o(UHi  tOHdifatthM^iDiilil 
rimhhi  ilitpdfied  oft  8eauiimgTthaipa7it«it4>£^ilM;ciiil««datei€d««b  -i  WiCkiM 
:  was  ,fiabl«  to  bi'atteofaed  fpflO(>iit«lm(ltdl^  faAnngii^^^ 
: It .'was'^niuoh  better^,  t^cnj^*  thai  aefcu ritj  bbonldi  UiiffrveBiio^bato anyi> itbtmitj 
omyot  boDd$  as  ulpon  iiidt-a  Mitiaighi  Uavta  to<^iiDititetQdv<'*M.iiiM|^ 
Ijiaars  be^otie.ia  partipi  could  gat  rcliirba;  llia(HMtidi  toidiiaolvBrdrai  toe*l£ii|lih» 
vootid diaiMMe of  ma  t^rfiM^ain^tei.  ■  Ifr«|»yibQd^i,iiadl Jurist tooaoBifdwWi 
•nAdBi  'vok^Moptibly  k  ^as^  the  ddftuMtaml^  %bb  tJMHaaff/^>jaHiplaifal««i«IMBtai 
(•iunil  iBattl^e  troQblfri%tlikt!ihe'ii^i»tidd  waB.diMDifed>flftei«airii^.'aadi»itis 
-fioi.dy  wfaaothe  catuflT  wa&^in  dM^  iiMidi  ico«iiir£ftlin'^^«»  Mbnai  i<a?lttpn)d(clid#- 
v'e?er^r8fuU»:thatfH>ni bcj^utdng  to end>  :FBw%/wUmASib<fcM/>Mtd  aidinttr! 
'•thm  vnpbiuibilily,  -tben  Judgo  litfbbttl  iidibear.UiiloDattaftv  ,Hfi[iaid(tk«kuUie 
'  neit  day  Uia  motion  to^dipoiva  > t^ould  :b^  lakanijupv  • .  tSaMh/dad  dppauMMNt^t 

*  k  quite  ibiinateKaiJ\Mti«|ibir aay:  p^tiotmm  tairwd.pvdoi:)  I*  iaanwert  fhal 
ISimJM  did' abpaft».od  b^Uftof  .ihd'eol«]l»mMjJai]d.di8«mad:(^.s^ 

(Mfj  WatkM.  wlio  ihbb(Md  uponiik  Mffiral  giiteiiiyft>ri^Avb]|ition(^tt^iilfeii 
; ioi;tbe &bt;  thatlhtf  66niptamatiiluid  wlnaiidedibia bitt.7  .i.  • :  '..  iu^r  ••..'  m. 
•e      He  iaskt^  inoDtdiatl  bptdldnbt  tte'al  |bifm.a(amd«<li4tO'yi%>WUi  haittuit 

as  a  matter  of  law  be  could  Dot  amend  it,  and  iiiil<tollmi!th(a  iDJwiplbiiirjlKl 
-'tben  tiM  iudfca'  m^d  ihe^iai^it9liimAKi,rkM  tliBJli^MstieK>waa.4HlMved 
1  nlieviatf  Wattf  n/ftbiot  Ifti4  ntppoiMiWty  lUliiikia  .aUuimdlwfW.ai  tkeattef 
n»m^ropriety/«'  ihatf  :rKba«  wbaUirer*  r  jSnllh  Js'(tB»MljFriteaii.:wli6Jiil*iii7 
f  fbeUtigs  oii4he  eubieet.  'I  i|lii»k<fae^bibited'&>lilil0)PM^udiiiii:iipett  tfaejilwiA.-- 

]  am  not  wki^  icaaaHited> with  tlw^ilwiKi.  and' I  nkj^  tiitihiB ; flwit  i'Ahiak. 
rlie  ia  the  oiUf  iHian'Who  iias.iBho^i|fmii^idiB^lc)«^^  affam 

I  proceed  now  to  article  10 ;  and  berar^awfiaii  4h»)Ti  laiibiiftf  diaa  ngfim  IJhit 
'(iLhurel- treated 6f'':ai3ffic2etttljr.  •••'•  '  'i   t.|- ")'•..>-  I-'m';'.  ,-t.  ^i.?/  -    j-., 
'  ••  ITb^D  webaue  the  0rai«akaM>TeM»ped/>  IHiii tatintonj!rfMi*^ilM.«Av)ia 
f«U  before  tba  OouM^iand  I(  W^vnAda^all  tbe  nnmkli i(Mki»^mmk%^llmi 

•  '^'  Thet<ti«vt'4^aa6Mniis(0d  liponisi  tfae  ;8flb''kp<8ifiaat»iij<  Ifaaofae  afillfaiLliaiwe. 
i'.i\[kk  'M^a^hi^iioty  matter.  >  f  be  t^aliiilony  ap6a  liibt«Bb|eelii8<iU  infiaaMlie 
0  .OoQiit^  ia»d  i' bate  ooaimanted' saffieiaBtly ^vffkfi'Mi ^flopfiifvair AefariioliiiMli i> 
V'Cdaceinea,  ahe  t^tiAei{po4Ui«el7,'ibal4bvdM«<}trltaov  A^tm/^mmrmdyULmA 

3[9itiiilh«ir:faaUknd  «(4btf  4itt«v4f  tfa^U^ntaitk^e^  lad  UwqdadlaoQu^t^AQ^^ 
abbell  for  that  reason. 


leefc  unj  case  excepl  the  ease  oC  J«iim»  where  Bnwltieofris  Bdyah^rtg^tor^'  ttiid 
btiioiwiineiHef  I  ieiii<|»fBiii  — iiwlBohiito;^ggt^lfte^  Aidgw^  i|or'4a!«if  «ale  ia 
nrnMaU  lim'mm^  iiliillnl  imMi]  jk^ughkMt^vmmA  hm  }M4€^Ui^  art  irfed 

i  m9i,mmmmkalbAAl^arfd§d^iofSh^^^^  anrmfbf.Mb  iiilMilM«i» 

and  Ike  never  mceoeded  in  getting  Aij*kiii^i6vQidiiBi;!  .     f  -  •  ^ 

meinber  any  teatioiony  thai  haa  akiy  tendency  to  sustain  the  cofbge'thife  h)|i«MM 
^ ■'«  w/bfJBfdifmpptMIM,  mkmiUtd^stMiAMmktJ}  hmikMiwm^^Uf.SMk' 
>f*U^iitMiriahy.4idafer<^*Mbbe94hteBpeeii^^  to 

oJMr ;j  rtrwhwRnltia  taHLdftBil^w^^rtftbHsh.^ Jhfenu;;.  rrj-'^v  \.t. 

.  [  nAgjfcgi>iteAhe/nyfcmariiaiitk>»i  theeaaiioCil^ojuiman^alr-iiioBly  'keoa«aiy*4o 
-laMi 4Uetiih^it«9liiilo«|hii9tinnt«d^.to^  ,    ,      t    .. 

•  1^  .aibBLfaeili  cfH|  inflinl  tfi'ihiiSyUite/agAiDflOMiM.SniMk  -jtik  tiihari^  timt 
jAi<Bi,-Jftaafwriden»e6i>)Mys|wiyl  'ifiiaeakied  bip^Bettr  6j  iKsaeA  and  otfaem.  •  I  io 
oai«t«  koQaireB«BBbeiuMbi^ibs^  eabd  JiRi».ii.T|ifKimiiaWrai,  I  .tfaini,  Iwaa/for  adal- 

tcory*  It  was  dearly  proved  that  there  was  nothing  of  that  case.  The  pnifae^lMg 
oflMMiifjrriifaqiil.eeacUdedofUk^the  iirotttVjiM*?ft04  suffleiMit taiwanaat^' a^  cen- 

-i...iiAil(jnlV««nin(k4]Mi<jnr|[ioaBie  haokte  •fre(gr^i]|eift4kn4iMd>jr^dered  al  venilct 
i[«|(iiiM  wtttgl  l'ifqv;lf«p:jiiiiaVk;tAjdJMDlten&drathii  testiatoDf  «^^  impvofiet 
n  ixmliwlm  4^f««  ofiJndge^liiibbeD,  iHithattisiatler^  Thertotent ,ofii&»  advice 
aiaoi'^MenttmA  dii  testipacaijMwsfiUial^i^^ggestfli  (t}]fi<|>adpfMty  ef  eiteiiag 
T vWm  ipge<'#^',-  ifKbati  wnsfittwieKteiit  bf/Uui  iaitermaddKiig  ia  4iifii  nnitteiw.a. 
iiiii^3eifiiM»^nagy  feR)«  Qdavfci  to  dot,  «•  anieriy 'da^s  ^peaoliiaecriBiKbitheteioan 
7iMs(  ntocWtWy^^eiiUYcefaiilAteilMdgi^fCgQdilefc  njiofaothaftiii^qasipDi  wiiauntirdy 

•  'i/Thei  ii#a*ii»ipaifli(lfa«i.'oe  amft  i^M.tCnA>mpi«^eil7«dri8edMwithvby 
yJbidmw  JidBIflaeras.i'^Mfti  kabjsctydu^^bairirailreadjitJasdvhdQ^e^  j^^  iare 

made  attfltaaif»anriicsii>fiBkl6)abfliiaiJfa-  -;*  >-!  !>•  i"]  iiM  mi:  <.<".'<-'        "--  f 
:  uXkm^^tiBmA^-mmMX^meti.^mKtbf^  IklMppesim'ii^  this 

■  «i»<tfaafr>ltilgfadiirl(beUtlvttiMefaeBM,4ei]f;oid^  t»,  Aa>jki]iwldika%eiiaifei- 
.\^lpMttb»ifiillUAhteiaMiaia(^aiid  anA^bacboa?  coiindena^<teagAy 

(inlarnMVci)  XntoW/itoU  liia  albtyi  (fm-{4be- JudgeeAddihteincaisnggBstfd.itlie 
.ifiirafHMlgrnsiiaeiiiidh:  hia«M/aiiriiyii  i|qi4)miag  it  tried  ^n^wtiei»i&«t«^VuMpr 
i>aMd<B^;  jbe)^MiadflM cMf^^riadbefifra kiini^ and i)iidgaiHubfad}.r^db«Uat 
Mi£he]iaiMbtaMvMbiiaifaviijb^w«ld  eddeaaorto^e  butaiai^Htirial^  nkl^il^ 

he  believed  he  was  g]ailiir.'>(iTbat{fisff|ibeia«|>sUtiiee  ofiihaiicbsageii^a  ioWilare 
I  TnmarbeefeiM sidkaApvatds^ldnt  waaiaidaa^  o£  df^ng.  ..ShiaJttdgMtheQ 
f<iftadar>aoil>e.i»idei',  A9\9Umlk  ki^mti^  ^i^'.w^h^ 
,•^Bteh(k  he|'MfiatcAi<itai>j9lHa*ntoettt.^i  Ifa«Mat.«e&fii^nnfiQfiiil]iii»Aat 
I^^eifeMl . If tbomiHlIiW)  iNl4ik'ta4miflreBi^'«    . '-.  ..<  i '. ci     m/ 

(.)  )<^meUcift'4h»v«M^iofl  Httftey  .apiita^  in  wkMutbdJMiia.iacilMiiged^wilh 
KlMa9ADflropar]j»:a|ipiM9h^  IXhpqDipMDwolIflis 

.ttmmmmffMfr^i%»itk^t^m$  4ilm  •ahmMiitbalb.M  fShfei^ieiii  lieaibeeakj^fiMrfdie 
a  9lm4$tk^ihaAltMiBi^iui&mi$9§^  4idjtwriipiAB^laid(i^4mMMM4r/to 

'    70    . 
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i.o«.t^o;viadAbeffi'ift/aeett^M«l«Bistsiftiiiiw 

^an^Qaifitt  of.tfaetiCQhr%<ii<MklbeoBfaMi  rt>piiMihbith<i>stk<pMrt^^ 
:i  (Vell/<  it;  wj».:a.ivOTyii|)MfMi&4hlo|j;^  (iMiitbe.Qaiiifc'thpfH  iwiiti<MttpaiiMiil 

tjtbotild:Dol4«aife^  ilhmm  ttiib  ^taddOia^^j^ibei  be»ii|^u  ><]igiitlikyi  kI  inlfaii*  ^ 

i>t]ui£iiBti  UnUiu^  Ad.  immam^»i[tmpemhiikjj .  i  He  fn^iitcfniti|r»  ikw^Utt^fmut, 

dvfiwaiiioiid  MiAienileMlied  il^<Ooditii  Iliiio;Hl.&BitiDdiB^tai^  JUitiMi^t 

Jter«[^iim  Ua0imiUsihi)jfavbd^        JBtJUtbd,  taUk<ial^ » WaJKampimaMwr 

.ihitfdiinitv  >>iKl'.||^MoiKity>iiB tel^afid%«rthkit<lx^ idriMe.iaiOiptti^ jmU  fannwin 

ders.  Judge  Hubbell  all  the  time  refugifag:loubciHr^]ie'faDtwh  tOfldifattillifl^xinlil 
i'hblhyi  ^i|Miied  clfleeauliBglTt]wrpaJIiledt^liBM;Qlti«n>allto^€<hH^ 
i  was  £flUe^ti»  bi'^attudwd  fpiioo«<^t^ftflr  llaf^l^lI»3•ndt4^^ 
^U'vmvma^  IstUiV'itiNn^  thi^.c€burjti7'khoiild>  Uiigtvaaii]iHtlMara|[«}tlh4a(li7 
o^jot  kndf  as  i^io^Uukia  Mtinigbi  Uavb  to<^!iDitilati^,i'ali^ 
i  jiMrs.beifioiailg  parly  €oiild  get  t^rfatajf  ifaafaaatidA  toiditele^^ai  doe^ttN^^ 
v<ieMd'd»pdMi'of  m  ArkTf.JknimmjbB^  >If(<fajrflkNfyj.iiad>iiiri^biiogaan^lii»9. 
iizieBt  i]n4iiai(ie[Dflb]y  It-wiisi  the  doftusdant^rlDfBtit  tiMra^s-wjcanpUthifal^tbWA 
(ijiiml  iBaiU|e<in>Qbi»i%  tfalit)lheiiiijui»tidki  waBidbanifedtalti^iNrib^.iUHi^kis 
-«aidy  wfaeii'tlie  oatmr  wfH^in  ikm'^9Himd\c(mdHiMhmi^htt}m  iifllhttpvootdhitr- 


f  erqr^.relu4e»itiiatMiic  bt^niong  to  end..  >fFiiiali^7wW»-^MatlKiwrka4  artiiriM 
i*tUi  i^p^mMbilifty,  -tbM  Judge  Hi^bW  ftdiheardMroitta&v-  Hriiaidrttaulhe 

neatdajUip  tiMioii  td'dipDiyet^aakl  MitriceaLup; 'VtSiailiokxlidri^^peg^tf^ 

k  iimte  AnmatoUali\0U«|l»raflf'^<lMe'iwaifl^  It  ie  aiyareifc  dat 

l-SiBiUi  dtd/abpw»4>a  Ud)UfU>f  .ih€l«eotapMnBlJiaiid  dtawa^ 
c.Blij  Wktfeta.  «fa0  iitefatod<i]p<m'  bur  mmotii  g Uaiijbli>»^fi«ri»]iiiiii%(mtaMtei 
:  Willie  AmA;  that^kbtf  (smaphiinabt'luid  maeii&dtbfa'byij/  iL---'  •■-  -'.  Ih..:    -  i  ^ 
•.:.    He^iadst^  faoDtthad  tM^didDoi  file'al  ]ba|»«v.idK]aaaai6|i&  to'ttte()kiW  faair  ttet 

as  a  matter  of  law  he  could  Dot  amend  it,  and  iM'toltoMilthe  ■ijii^'lMimMiiad 
-4heo  the  iadfi^  miM^  <the..Mdritai4iMM  theJlalaKtMriWaarxiMMved 
Ti^lieviag  WaeUoa/frbm)  iftie  ijapfKxMiHty  IMiiii^  .aUamadi^^  Aitm^mf 
nkii)n»priety>4«  iiihiatil  ii)fbo«  iiifl|at^ar^r  J3itfbh  i8it&»«U)r/ilia&av)^iii^!i6j 
'r'ibeting8  0ft4heeoliiieef.  ilitbkikfaeHiiibibited'alMlvfnytftiiaiUlpctt  theintiadl.-- 
'  i  am  notal^dfci  itc««iikitBd*«^thtlM)iM^  MitehHb;Ant  J^AAA. 

^^%he  ia  the  D]i]f  tW^viAo  ka»ahM|^rmi»bkjicMkimiliof£i^fti^  aAm 

I  proceed  now  to  article  10;  aud  heivwufiafl  tfaaiTrnartnifi riaaa nffliai  Iw 
'(9t)liaW' treated -df''4ii3fficientljri  •' '-'    -i  'rsfni-'.^^  i..'..';:  ,..  ^liw 
'  /:,  Tlk^D  We-have  Che  (3revMC4M<TeU«wpeflkjr  Olfatf  l«itiq[fbi^/filto#alm«aH^ 
.•«ll  Ufore  the €oiirt;>fiHd  1^  W^qnadelall  tha»ii|iMi«ld»  lfii6Jk^mtk»i(A^imX 
Jciiie'coneeraliigthift^niattier/  f.-i-   «•// ^•/-  iir  ^'  i  y,i  I,  ■ .;.  .jf...' 
•^'    The^-tteMt'^aaeUniisted  lif^ooiisi  the  ;BUiitf^eaifiai^ii{' Hwtttjne  efltlbtiutliewe. 
.jr^rUit  itfth^^iNkrisory  iiialt^.  >  Vhei  teiliibaDy  upd*  thhtttnl^eelliaoll  MbiaMbe 
,  .Ooaiit^  la»d  i  bate  oodnlenled'aaAdBistlpiullp^ 
V  Qbaceined^  abe»  \M/Mys^x\^^^9t^'tkmM^<Ak^ 
ombitfb«9ibottttftrf  a(aha4iae<tf^liiib»iitai^a^l»illB^ 

Habbell  for  that  reaaon. 


i 

leet  any  ease  eoccepl  the  caie  of  Joiie8»  where  Btwfrt)#i<gfafc  Bdph|towHor^  i^ftd 
Lliw>fe»n— tiyifiiumwfwiw  — i(tiiDkiitouge>^lft»Jwigp^  ilor^imMif  tefo  in 

and  he  never  enooeeded  in  getting  aBjtl4a|^i6vin<faini<  i  ':  7<  -  r  ;  :  ^ 
:  >  !fl|IMtelibiil{L  •i^iiii.th44iiiMoe:;<uM  aliifiAiMrak-ltaa.'Vrtlidofdot  le- 

member  any  teetimonj  that  has  any  tendency  to  eaitain  the  cafkigeitbait  iieniM 
M'H^ipfepdly^flnihBfaH  mmllbd'<xt/BBMMmU^  iMnlininiMpiaa;::Mr..Ran- 
-tji&U\iiitMiiidby<iiiaiai&i^jMri»^^  to 

6iwrf'Mdt»J»witiktt»fcd*iai^Mta|«a<abH$h^»  ••  .;.'^^r  i-.(  -nu:  > 

.'  I  niiaj^ankillnni^MiHRiAaalkwf  theaaiiiofjit^^  aeoMauy  to 

>ifllat»4Uatalii^itctf'iMo«jhAa|ti«tttad7tD^«allri^        .  •  >/ rvr:^> 
o^  vPniiied»caMiia!|liataf  lUiSftate/flgihuiOMM 
iiiilii>iBiMpeiiiliiiil>aJii«iiiM|aa|Hrtji1iiiiifliiwiU    fo^/Beav  €^j Jiaaba and  otfata.  >  I4o 

oai«i)kc^ff«BnaBitouiiiMbibal  eatoJ«ia.?rT{xfitiiidMlntai,!IitfaM^^i'v«»^^ 
tery.  It  was  clearly  proved  that  there  was  nothing  of  that  ease.  The  prafsa^CMg 
r^aAla^^  cen- 

" "nSlio^k^'i*'  '■    »..•  ^-  '.  ' •'  -Jii  '.'i  If  i  )}ff!  i.'-.a  ■•■•o{>  ■'••    .um'  »i  {  •■•".'    ty-'f 

-i.  rJUoalV^aifiinfbilNijvryioMiie haok/^ •)T0fyf-alioiftiicn3ei>aHi(kr^pdinrBd'ai  vwdfct 
t[al' hM |niik(fL  lifcMriliAfariMilaUeitAjiimoiteitA^^ thri teiBliiiioi^jta]^ loipotiet 
i!ca«diwftieQ  ^lerpafjt  of iJiidg«(iHttbbel), Mitbab^ 

r ; aft)i4taMb«ttm&  thi  teatipranjMaasf t tbi^htf jsttggestedK  itltfi<^pisiaty  ^af  efteiiag 
-ia/M£6kjpifa<'#^>  Uuiti  wMfAiaieKt0at.<>f/fcMiiBterflsaddHai^  Ja4bciamttevM»-a, 
pificily  jeemtite^iiiii^  foajac  Odaiti  U>  do^  «•  iM^iff  'daysfpeMiaeerrmiditharateaii 
-^  ito!aaitl|J^nd(HAl,<^lfa»ikflllet^^  iilfobt4fa«t)tt^xfa8ifHi  w^unUMy 

.:  .a^hei  DbSbicaasldiObil.  oE  Gbnaft  if^M.tCraft^NAinprpperfj^dtisedt/iiith^y 
.fitedraw  JMUaBarae .  1  ^QMb  biibjeci 

inadeattiiiMrmiiiBHksiii^vaBkto^aban  r'.  i.- j-;  i:/". 'iil:  i:i";:r «:.!  •  (':t< 

;riffilM<taiiiskha-eaAk^^.Tpmec».|>iiiB«^^  Bilai^)»ate)li  this 

'  m^i\mk4vAgiti&u\fb*MiMbiH^  to  AaJliilididdiiaiVtf  coab- 

.  Vif(WBitiPBitritlMlhfaiae4wia4,y)iiiid>^         '^ront  apd^badrai'  ixmndarrfbij^ ibaglhy 

(iBlaririairoh  Xulnbr/lfpiU  ^ihia  flinty)  ((mi^beJodge^lddihiiaricaisngg^ 
*>«|iopiiM<yfatflsiit<tMte  hia4is^«iifiiyi>  ilii4.lMurlag  it  tHed  i^v[fsmha»>^ii»tL*^'SvBmpt 
i>aaid(B64  Jbai^bwtodftkd  oaifr>triad'l>e&ia  bitn^i^ 
^.iilheataafctaiertvbeSM^ihimfO^wottld  ettdeanoc  to  gura  bi&*Att  triai^  akbi^ii^ 

be  believed  he  was  giMli|r.'i;iThat{fisf)lh«i8ai»sU(iiea  of.tba*  ,cbsyge>.v  lottelitire 
I  TtasaerbaciiiM  siAaAfmrds^rdfid  wai^inrdaagfcv  of  dgimg.  iXb*  Jti^Mthen 
f  xibada:B9d9e.ocdai',  .e»iafdew,t  Jp*<wing  4li^jaQtoiiBjlr' of^lMA  t^stba^andill^ 
,¥viAk  haM^iataA/fitaiJfaifeHlmMilt.'il  liaaMol/ae^te^iinftQfaMtji/ia/iJIiat 
|)«lMt  rlf'tbeBklii^ilMa  wl4ito*ta4JeMaB^'  •      -  •  o  v.       . .{  ! '  vt     i// 
oi  t(^niMmehtisai'4hia^;eae^i4:><i)^  wUabitibdAidgaJa^^igidowalh 

HiMagADfkoparlyiappnMbid^fM^  SfaoiiifMiwolJteia 

Mmmmmmfotf.it^itlkm'f^mt  Ftitna  abaaliitbQ^M  iSbltii^aaiiri  I|a»ib6aflkfi|>allif4ie 
fi  $llfmi^tkwlihaA}tMiAA^m^0i^  4iditaMlipim»(aaidfit>*amMMr/to 
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i^i4^llwi«Mi0M  iQ/tkio.ta0»'o£;tiie  diara^Uv  ol.<^«Bci{ii^n/vini0^1whd  Mowed 

fiMih  "kfm  WQfeHMfiml.«&ctia%io  tb«vpieMBt  tim^'Mi  il<ibfloob^«»Mi«r6d 

t>)|t»ithai'fa«  if  M{)tti»*MWii,Nli«iQf  aAionf^  «ndkidtog'biiii^  of 

iine?hM«iHlfa#fe  inio  hAw.hBihm^il^daoA  HkmitiyHmd  lAwMi  miU  b*  A;  king 

oMrffApmMji  $aai  rimtegrily;:  and  ft.k>n)|ntiine  to.fiiid^«  ttaikiwhaiCtsi^fteid  up 
ijuaidaf Ib^'taompti^  #kifik  IkMmiit^^  i»idl6;t2«i8;.doi»)ii»di«i7 

Lmiui'WbD  cbb^MkUiioii  wk^t iaigeBjotibdiliaA doMr  ]it>eMaed  to.tlttdtij^Mt 
ftoA^AanM  i  Irsuji!  iK^Wt  jsdisiqr;  it  b^cxmt  I  inMriit|>ipi4]«ieiik  uiteviaad- 
-iiiifljV>llit*;tlitie1wfao  k«Yd,(Mid  .iHe  e)fMbogi6ein^krfwis(i>4f9r«DmiH<t^.l^ 
tilte  jiid^toee*  of  Mb  .0/Mttt;<  luidi  kbcMv  4l«^4ipM:aQ  UBftnUtoiit  ^vatdiot, 
erthfltitlw  rMpondent  w  woi  futlfyi  ..I  ]|p6v,th«tt«iwr}X(0iMJbliQfrmiftiMM^ 
oDlMtt^rifteBibt hfolkB fifwibllie.teikiBMD^.itt  aaiiiijinQodiaMttuNuwi^vHi^ 

;  mjilbingf  agalflal  tbat  tiiMisuMt  oOU  rmiponA&ok\  ftnd.the>w/drld  gwenliy, 
lOHrJktve^Ue  mdMkfi  iftltbifttpvocaodtD^thas  :goiif,viitet.  iliMtebfy  ooAMto  the 
conclusioD,  that  the.|N«afOKtioohftfe.iilteiiy Med  td.tadbd  food  loyiugleiMie 
^-itheM  ^ksfg^i.)  .  Tiie.ptfoplfr/of  ItUsiStetft  ai«  iFntiBgiwitibii6qr0<«Dii6tf  for 
'  thfi  i)eralt:d^tUflLitHikifltiHiaifot.tkft>9flbnlt>ol.^    piibli<^.pi!iMMdi«g%f.tilatftrer 

(ingtluiti  OMfidedeei  «l  Ihiiv^  iti.tki»'Oottrtf.ibat<everj  number  rvUtvoiidM^br 
;.tQ:dicp<»e>0fitl»e  om^  f^iithe  totipBcblrUchftli^jSooeeiireB  tdibe  fenglil Jtad  jnat. 
n.WbfatiiiiiULfUi*  I  esqwcir^ndlalltlMHliaByboifi  oucbtitoiex^ictn^biit  thai  ia 

vbaft.  we»ie(mfid9ntly.:b«^.  *  W«  bare  ii0.fMmlfer  Una  neaoli.  :i  1;  mxf  iK9v,  if 
'^  JudgterUufaMl  tUH.  bo4x>n:doM  bj  diirOooi^  atda^ttt  aa  mkMM^  into^/tiie 
.(iniortd,  il  witf  lMtiH9pMiU«'t6:aatiffyitli6peopli.ctf  4^  State,  tetrber^lui  been 
f  koMolly  and  rightfttUf  {o^Avicted  ^pon  ^piM  ohiii^.  :  Y<m<«aiiri9li«labliskin 
,\^  muds'xii  thafKMrie k)^ l^i^ fital»tkM  ba  baa.bean.acb]aMd'.by.Mtj,«Qfnipt 
Tvi^tiv^;  b^  they  ivitticairthvu^  Id- b(ifliew  thalJkd:^^^  k>  be 

right,  and  that  hia  motives  hare  been  moat  pare,  from  tbe  bagf»&ittf  ^taXbe 
P  aad  of:lik}iidttS^0areer;    "  •  \  \   '     .'■'•,     .    /'  M  /.fM        ■  ..•' 

eih^yihive  l4Bfiiid>iiaL.  Tbiit  I  bam  beaaltadioiii,  aildillfail  I  biv»jM  jmn  in 
.h4tt7  maftttw tmiM^  iadmb';  bvt  X  bope.tbaiKt»l) bnve-AikmHtad'aiBdlibe 
^.lealQiiipfiijqMiAfe h^mny,  not fo far iio(biBg.f If i^faatia twoif aaiod ppm tbe 
':  tifi)e(bfitba.Ooi)rftj  2.be|^;pardbD;  bat  tbe.  q[tMtt(>»'i^riajfMf^faeiB,^haf(eibB^ 
.)plNlMt,^^4b4  I  tluMikMt(miiy.bei.asouaad  hrihe^  lengtb.iof  my.taqiarha/iifon 

I  iiLfeMll>«#.]M^ JtelMBaivrit^ tkiii€oiiii;(«i«b^WioofllnaBl^ 
.  Ibn  lo«ftferSta:tecmiiiatk»D:lt|  d6layed/'iiMifc»iU./0B^>bjsilab9Jiig(tiM  tiui^^ 
'?ae^!}itfi9l.o{|kefiii|»Bd4iit.*  .f.-../.'.    ••>.•..;.'•  ^  . 

Jfr.  iPm«djsBt,i4riid  gMlemea:of  tbe<|6d»iy  Iba^e:  dokie^ 

'   'i  :<     '  .■. .'  :  loirriBif ooB  skaaibiri   .    - . 

:      ..^  ' "i     '  .       •     '■•  ••         .     '.''.:    I  .•  '    f 

.  riMf»Ki(0^i»oir,  :irb«a8eema  ta  be.aaine^miiim^iiivtexidiitf  i»  1^^ 
:imainfa>ill  vbHib  tbe argunMt  ia  tt»  be<prodMM:wMLM  It.wtt  ba.ijaMtlected 


Mr. 

wfl»  wMdB  nt|tiott<ld  Arara%»M»  ahdnblfcal  ihatten  Mn  A«iiAii«)^l  MvSdi 
couid  not  andertake  to  decide  withdul  -ilibwiittragi  tJke.pidpQsililuii  fiisll^  J^.a 
A«eiy%^'  diiUog  the  rmuU^V  Ibe  GoTirt^i  gft^  Ibe  Matagm  bttdoiUMteultM, 
I  heai4  from  Ithem  Ihat  iMr^  liid.txmelfidQGhlfc«t(lii«>oin^  m6st  hiArgMdy«9dlr'( 
thdyreqiieBtedray  aitendMe&ii  tbeirvrooBK^  iTlMJjr  yieveteitid4litt>l(^  B9iibiA>mli^i3 
tkejr  would  waive na  opeoiii^  e^  Ibt^eaae^iMl  liold  tbMldHi;  I.iDfi4<l.MA  iiMUlia 
upek»  il^  .iWarafhi  it:  wodMtbe'afvejiudicie  tdirua^  bot  to'^etiM'aiMi)0^ii«AfT 
b^AbeiB.' '  TjMfaki'tfaM  Ulan  m9iti»  ooxnMont  wA  to.t>peBk'tfae;ci»tiiil^>all4t 
aadrthiit'litoitilgbtr/go'on  abd.>f>iraM9itour«rgtibEi(^tb(  iZ  hiid'iNir4!<h0r^eoti«»*^ 
HMtBB'thal  ife  wte^duiblfaliwi^fwiiBltacldMUie  argnibealjeA*>^  \hn 

put  the  direofc'  qboitibh,  and  tlwf  siftd.Hbe^'fdid  not  knov  wthedMvVjib*  B^mku 
woald  ai^^&baaj'iiiorB  or  not  ;Tbfe7.eaidt  howeiieii,!  Ib^  ifcMri  R7ai»«|^)le  jino 
tbe  ^kAmjg  liagQttMktit^  nobody  Wonkl  apeak  but  2lil.  Rjan;  but  U  biitdid:toot^  > 
apMik^  ibef  09itiniUtee  iponld  ipeak  and  i^isVeseaiidi  otber.   .  v.m.  •' 

iMri  S^msMl  I  ooafete  I  am' temewtial  Iu«(in4^  ill  tbej8tateili^RA;iqadadbf'h 
th»  oounael /fofl.l^  mpopdebtT^-tbattbe  di^  aot^noddrstund;  tbat  arrangement.  > 
I  beK^ve  tiawe  ii«  Dp  diiferenoa  amoag  ttbe  fclaDagera.a^^'tii*  t^i^.arraiigemeDfci  I  - ' 
<l»«Ml  bbow  bowthelioonsahation'  #a9  brongbi  abbut;  ibafeis  not  material  tO  -^ 
the  ^neetkm;  bnt  we  bad  a  oonanltation,  add  as'ba»beeii  atatedlianopepfing  af> 
tbe  aaisnitiig  ofi  was  w«md*  Tbe  reopoodeol;,  by*  bioieelf  I  aiidM€nttf)sei, )  K^erto r> 
tben  to  aubmitilheir  argknnent  or  argamcnta;  and  Ab6  eaae  <Wa^  to.be  eb^  op*  t 
tb»paTt:bf  UM>LAfl8embJy.  Tbe  quefttion  waaa^kM;  as  Jtfhi  Knowhon  etfMif" 
bow: nmbTi would  ipeak  npoa  the  olooagargUmeatk-^  libhik'it.wlBa'eaid, ^ivi' 
ing-  tl^reoiulilltadonj  tbal^  v«ry  likely,  ineaae  Mr^  Ryan*  epoke^  no  one  oke  ^<><iki 
epeak^  ii«fc  at'  all  eventa  tbere  wbuld-  n<it:  more  than  >  tM!  speakv  So  tbe  ttipn-  • 
lalHon  wasl  entered  into.  I  beHeva  I  proposed  to  tbai  gentlemaa  at  ttib  itlme^'  ta  •  • 
pat'il'into  *writiii|;;  .but  be  daid  /6iir  apderitaadiog  wat  d^hitb;aad'oefftaniy'aa'* 
between  m,  and  there  was  ao  aiecteity>  for  a  atipiilatiefa  iu'wrkki^i  it  eame  inl0!  r 
Goort'on'bebalf  of  tfae'MaOagen^  and  fay  tbe  ednaent olllhe^entUnian  bima^ff,'  > 
I  eialde the  anbonnosfniant  of  the  agreement  I  beUevnibe'^.recqMM^ent'aiHt  i^ 
oomnriBJ  tr«rab0th< present  at  tbe  time. I  made  it^  and  tbey  oonld  not  bairennatiii 
uade^^oed  ia€l;aiid  to  be<eure  tbailtnadiBaio.tiristak^aiboutitbttitlnnQafloe^.': 
matiif' I  oalM  apon  Mr.Lekndfdrbiereport  of  my;)renMrka^  and!heiekiia<>'» 
(Mr.  ^dew  rebdihe  aepokt.)  Tbat  is^a  eorrMliepoH  of  what  I  said  in  Cottvt^: 
at  tbe  tiibkK'Tbe  gentletiian  faaid  onr  waived  .of  an'  dpening:  would  be  prejltdi*  :i 
ciatlto  'Ihi»ixeap6ndent^  bdcause  he'wofald  hater  no  linibrmaiiiMi  iae>to  the  fdiiatoi  t 
wt  felled  ."Bfam;'  and'  tbattjiieelloiiil  bebewe  ^was  put  to  I  me^  wbefefaier  iwa'  ^ieA  [ 
upon  tlie  law;«  aa  1^  dowa.  by>  Mr^Rjmt;,  vH  bis  opening  of  Xbe?  proseculEott^aAdx  i 
I  fu^'i  liuit'Me  jaKodnnipo^- the}  law -Mdbs  slated  it  ihett;  and  that:  wabeliawd:; 
that  to  be  the  law  of  the  land;  and  that  we  did  not  di&sent  from  tbe  counaeli  [ 
as 'to  wfatt  waar/iinpaacbaftleriuld  b^^aid^  that  aaawereA  tiibii  puifKoafe^abQ 
thay  Mioaldtiow'bapw  tehat  tb^do..  1: .;  ♦.:  n    ; 

Judge  fHuanaktu :  As  thia^iin  ndma  r^speeta,  is  a  ^piDation  df  irahicityt  vlti 
bsMre  tO'say.  thai  the  anaogelBant'wkaiiiade  wTtboBt'aayciad^lBflg^'^r.eenctifrl ' 
w^bX  IbAt  ^iAdv,  My  ooaaM  i^poiMd  tA  me  tAaitftbet^BMaMiofadntMildlMt^) 
mafcaiibiit  4toe  ii(l^e0bi  aailbfeyrrbad  ttianghi  to,timke'tfae'h«t^ii|^  afir> 

cornvej  it/was  j^operlbiil  wb  sbeUdi  peoc^lid^'ifbst.'  foftbatji  as.a  raatt^  of  i 
neoMty^rlgaira  nty  aanAt;Mnet(baqaiike^^>thadgbt:'il)  ii|^indtrbeaaiiadi/' 
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tItigh«1tr«iU^  :iiotrlM(mB#il4fa«iqglii/i^ftir;  hmi^mam^rimdmtlUiti  tliar 
tiilii^ahiAigiettiMitl^adbeen  iiMde.i'-l}a<<dtal arnttgSDMnk  Ilunr8.gi?eD  mj  eon* 
t(&tii\  imt  to  noUiiog  fientber,  nor^ver  akaH  I.  •-■^ 

^Mr.'  ^RirobKi    As  for  myself,  X  bad  no  part  wbafvrer  ia  maki&g  tkat  ar- 
Taii{^EMiiti 'tttd^  thetekfn,  cMhti  know  penoniUj  wkat  it  vaa.  :  There  beema 
to  &  a  dfisagi^meDtbatween  ifaeMaaagets  and  taj  anodata^  «a  to  what  the 
ai^ogieiiMtit  Sfaa.  -  itall^d^vvBith^Minpoitaiioa  6f  baKia^  doQO  here  ivhat  the 
nflea  of -otfr  cow'ta  reqinle^  thaiallstipulatioiiis'be  mdooedto  vrttian^  or  eise 
they  ctoMt  behotie^.*  - 1  cannotAsaame  to  daoidn  -wbi*  the  arm^oiBaat  waa^ 
yet  it  is^^ry  taaiterii^  ia  mj  judgment,   I  ooofe^'  that  tbe'^vscighli  of/efiiienoe 
add  aikthority^Aeem^to  be  oa  theif'side,  tbafttbey  dkL  reieripe^the  r%hi.to  sab- 
mill^e  aRi^unaetit,  w  ar^mentsi'' '  whi<!^,i«if  oouifie,  wouid  ittduda  more  thaa 
0De,tf  tbey^saw  litlto  make'  aiore*tbaQ  doe.  I  Have  heretofore. opened  the  caae 
on  ttk  'pavi  of  the  ;i!e8poDdant'  at  very  o^nsideBable  lengtk;    and  I  de^ed 
to  make  my  closing  argumefat-  a*  brief  aai  pdesil^,  and  make  it  pertinent  to 
theicaie;i«i»d  li  tirdBted  that  lishould  be  enabled  t6  do»>,  by  leanM&g.  from 
one  of  the  arguinetita  of  the  gentferaen  opposed,  Jthe  pojati  vpon  vhwh  thej 
miendfiofsif.npAay^  one  aocu^tome^  to  t^a  practice  of  i4wy'aud<eapbciaUj  to 
addrefiging  conrta  ior-  jarie^s  icnowa  tbad  a  closmg  atgument'dan'  be  made  aiore 
effectu&i,  whea  theinMaker  is  advised  as to<  what  is  relied  <up<lB  by  the  other 
side,  it.b'partichlaily  soiie^-e^  where  there-is  such  a  naaas' of  evidence  in  ngaid 
to  theehi^rges.^'il  do  aot  ddaow.  what  ones,  are  deemed,  important,  nor  what 
nniittpertant ;  in/iother  woi^Afl^  Lhaive  not  before  metheipoaitioiie  taken  pa 
the'kher   side^  ilmt  I  oai^t  address. anyself  directly  to  them.     I  think  it, 
woald'be  a  thing  usheard  of  that^  in  a  liase  of  this'  magnitude,!  the  vespon- 
dent  ^ihooM  be  oompelied'to  submit  his  whole  defence^  on  the  aumteing  up 
in  the  diirk,-fls  to  theii  main  points  npoov  Whieh  t^e  pn^seeution  relieev  after 
the  testimony  is  all  in.    I  do  not  feel  -diiposedv  if  I  can  a\'oid  it,  to  pnnue 
that  coutie  ill  this  •casej'-  It  is  g^erally -considered  the  right  and  the  pdvilege 
of  the*  respondent,  tohav^  smde  known  to  him  distinblly  by  the  prdseentton, 
a^r>the  piHxtfa  are^all/fil,  what  it  is  which  they-  call  upon' the  aedased  to  ' 
answer$<aiM)  whc^iitis  iofhia  case,  w9»ch  thereBpondent  has  ({oiinset  and  ^iead 
agaiwA.  •  :9\bat  is^  what-l  wish  to  knew  now.    I  do*  riot  iikeitorbe  obliged  to 
Btsoid  there  to -make  what  inuiM:  necessarily,  be  a  radbbling,.  diacurBiVe  speech, 
aboutl  know  riot  distinctly  what; : neither  dbl  feei'aye  to. do  so;     i  hare 
not  tiie  ability,  i»  point  •of  health,  tO'Ocoupy  mnohiofyoMrtime^  and  I  denre 
to  makf  the  most  of.  it    I  should  be!  glad,  then,  to  hdve^  thebenefii  of  the 
points  which  thd  ppos^eation  mean-  to  <  urge,   ilf,-  however,  the  «rniBgement  has 
been  nndn,  and  the  Court  is  s^tisfiedv'  and  we  lir^'Cenapelled  by  the  Court  to 
go  on,  we<  «hali  have  :to  do  so;  «jt  thh  same  tidie^  wo^ckunot  thiak  U  fair  or 

iMiL  T^^A^*'    Like  fhe  coaoaeL  who>  has  just  taken  hts  aeat^  I  was  not  a  party  > 
to  the  arrangement  under  discussion,  and  knew-  aothiag'of  it  petsoaally.    k  can 
only  say  tmit  "lit  was^  inomediately  reporiad  toi  ba^  by  i&ioreliian  ote  vi  the 
Maaagers,  asitMi  been  stated  by'Mh'8aaden(iaJBii  eoafimied  by  the  report 
otMJt/  Lelandv  whiehi  has  been  read»    lit:  r^rd  toomy  hardship  thit  laight  t 
arise  ^om  tinfe  sgneeiibBnt  oat,'thisi  is  noilftie  time  tdi  cage  it.  ^Thatshould^  have  ' 
been  done  atith«  time  tkat  agreerin^at  waa  liaiii^''  In  the  nest  pbee  this  is  no 
hardship  at  ail  iJ&agk  the  order  Hg^eed  «poa,  is  th^  bait  tint  caa  j^  bn^e  for 
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tbiitttedSll^iip  bf^t  ^iW^aifk^  iia^tA  ik<$'^fii<A  pt€n&ht4ii  md(M<^tm^ 
Y0rk'<jtic^%<'  '"  •  • '-'  ^*'  '-''•(  •  '■  '    •  'i  "J  t-    '    '  ^''>  u  >*  ^''  '. '      -'''i'  ^       '-'i 

If  1^.  'Hy^K.    I  b«^  If blir  p^Hloo.    I  Mikh  k  itfc  '  The.  cotnplaififitlti  fo^  i  tBe 
Courts  there  opeod  his  case  and  introduceii^-'biAr.pi^dfs.    STtie  defbbdatit-fth^ii 
opens  his  case,  and  speaks  upon  the>o^phkiiitttVdase  if  heehdose(i[;  aiidwhen 
he  iUi  eldlred  his  ^iifi^j,  if  the  M«  16  iirgired,  hia  etinis  ix^y  ittii  the  pl»fhtiff 
follows'  tfrid  ^OM;%h<$  ease,    that  wil#  Cb^ordef^b'tiif  day^^  ibid*'!  Utvid^een 
told  bj  those  who  have  practised  there  recently  that  it  is  so  still:  'Hud  the^^' 
EnglfskF^bo^kk  tell'iis  )l ietfae  practSiee  Stt  Ifti^isAdi^t  wdufd  b^'payfn^ a  very 
poor  compliment  to  any  counsel,  and  one  thiHf'wdQid'  bei  moaW  impi^dperly  paid  I 
toity'tK)  mf  fkat  he  (was  erne  ^hit  in  the  ^eifk^  a^  to  o^r  views  ki  thift  case.  So  far 
as  iM  evidtefi4?e  affd^<^pbniog'tai^metlt'M%)Heh  ^  we  pfof«Bs'tK>Jgnbrabce  of. ' 
his  positions,  and  are  not  in  the  dark  in  regard  to  his  views. '^  After  liref^  opened  ^ 
the'  CK^  #ek  introducM  ot^r  <f)^dfs!   \Ffaen  tbey*^p^ed'  th^if^fenee  and  intro- , 
duoe*  their  p(roofs;^Oiir probfr  apf^fil^  ef>e6ificalfy ' tb  0«i-  pliiding  (rpbn  them,  ^^ 
and  the  bearing'  upon- theA  is  oli^iotta.     It  woUkfd  b^fnAch  thdi^  propp^r  for  ui^'  ^ 
to  eay  that  wcw^^e  in  the  dark,  than  ihat*  thi^y'CQ^ld  say  so.  ^  The  Court  will  P 
reooiftsci  ^ery  welt  tha!^i'W;hat#i^  sl^i'angement  Hali^  made,  wsis^taade  on  t^atur-   ' 
dayafftenj^'tesiy  atid' We  ^bave'be^  coining 'u^c%  that  0¥d<^,  «(ipp68?ng  that 
borh  gebtl^ttten  would  spMk, andthttt Mr: Ai^oM  w)Mld  intrm^  ' 

associate;  and  my  frfenfci  S^indef ^,-  wHo  prd{)eeeb  to  iafak^  the  first  afguttient  qk'^ 
our  siij<jy  &as  bei^ti  awdkinjP  the  >c<iftehi6i<iik  jdf  Mk  khoiwllonli^  arguMent  to  a^- 
raogid  hiowh  tfews  in  'a  Vhape'to  -giVie  to  the  "GourPj  'rtn'd'^  having'  bbeH  under 
thatltn'pteas)on,>{VointbMt  undersCan^ng,  whi^fttHhas-not  be^fif  distuH^i^diior  ob- 
jeoted  to,  from  Siittirday  aftei^iRk>nHtnttl  tbirforenoo^,  Illiink;ifthe4greetne^':' 
was  made;  they*  ought  to  abide  bjr  it,  iand  they  wiH^suffer'  no'hardslifp.    T  can-'  ' 
say  it'is  a  matt^  ib  whiclf'I  had'  very  IBttik  dei^if^'io^chopse,'  ^^t!ber  (0  sum  up  '  ' 
togetb^  or  alt^rtiately,''atiPd  we  t6iitfve'tiIi^'Clo^ii^iD^umetit^  6nth&  whole,  { 
toovshcruMha\'epTef&ri«d'thea}«ei<nke<fti^ument.    •        >     >  :i'  -  fr»^ 

MrjiAwldLD.    laWi  aWat^e  fliat'ttU  fb^'boilof^^order,  and'  II  Wrll'say  only.  ^ 
one<.iv^ord  mcnre^pon  tliesa|bj<eet.  'Iftlito^^rtiiijp^^iiietit  is  not  d^^  ' 

ta^iiB'fer:4(m)el%aseb't^'thefM9eei<tio<),''f  do'n<]^  why  ifceyso  8tfongly'\^ 
insWt  |i^n'4t.  - 1  disapproved  of  ft'Whenf  I  hearAlt;  etifd,'  as  I  faeard;it,  T'iinder-  . ' 
stood'theicttl&'td^be  dosed  by  Mk'IByahUk>tfe.<>'£ven:th«t  met  ray'disapprobk-  : 
tio«li  ■  ':&6<tMyniO^''b^-p^^ltei>ded*'b[y  IhS'  leartted'M^nhgei^t who -lliy  addf^ed U^  ' 
Court,  that  he  is  unprepal>^ 'tO'p4V^o«dd  '^b4he! 'kf§aiiimy  He^h^been  ftitxfi^  -^ 
liarilwitk/.it  fW»fi1ts'hK!epl«6il'i  '  K4h'»M  heard'  ih^  tie^m'ohy  ibtb^  cofinritnett!^ 


andibe  ks»  fae«rd  ii;^  We;  ^<l  lifel  hM'heii^d  hi^  a^^bcilite^/dp^eM^^  '  I  tfrink^' ;; 
the|ero^itk'tf(>ifor'bMtd'say  tHalr^l^  thod^  ;^ 


desiie  lo^haib'pafeu^'hi^.  ('It  WiU  s6iirifthd%npkAebn^M  clf'ijWd^e  Clk^  '^^^ 
andiiwaa  00'ln  the  ci^^f •  Ja(]ge«jP^ki- '  Th^  m^i 'E^viM%3  ai^mei^ty  6^^  "^ 
hoMi  of 'the  ^roseontXon:  %y  the  ^iffem^  i^^igsi^ ;  and*  t1ie«,  tb^  closing  a^h-'  '  '^ 
ment  of  the  defence- tdi%ij<bni^^b!Ftt^  ^liiti^nt^^  the'p^sectttioii;    ^ 

I  casno&de&y,  too,  thiA;!  iM^e  flfto(h^  bbj^et^tt  <t^^  ^ 

in  hMtiog  (id  pirMlel tiiis ^iirae^'Wbkh ii^  in  'hj  ^ittfbmich '/^' thtir  <^' a'Vei'y"  '4 


* 

before  I  make  mj  dosmg  argument,  to  bave  tbem  present  here,  as'sMog^  '«ft'i' 
ibej  are  able,  to  their  arguiQ^^#]^9  #h^4d|a||g98j  tW  I^lkniqi.iiMflt.tit  m^  titr 
Bw^iiifixgflfmk^  m^S^4IM6  ^d^i|U|rjt€r>jvi^die«teith9«p«AuH.af 

the  ;:e^pp«^pt  in  th^  tpul^j^^gipti^^    ,  .     :  .  ^i  -•  ^,.i        j.      • ':    ■ 

^9fj\^4t  "M^  }l^  $ffpd«iff  I^mU  mWi  W^  ^«  f(rgwip#f}ix)9  tb<»  p«rt«^i;ithe  . 
prpsecptJQjDgi yi^||irn<^)4  aUlitfi^w  m  tb^part  of  th^'d^eD49 ^ -«n(i  Mik B^yM,  * 

shall  c\9(|f.  M,!,^  ,.^  .,  j;    ..u   .;  .  .,j[  ...  ,  ,/,:.i  .        *     .,  « 

Seqator  DunW.  ,  jl  9tf>ve  aooA^..  QnH9diiiei)t--r-:t]Mit.Ahe  m^mi  on  m  pitri  * 
of  the  ffPUH^c^iiofi.  firmed. ?if'}tk  <4>9i;fMbVi  p?N9e<mtipi}«i  lM)^4uie  tbll  <Mo^  ba»   . 

•IweadYiWR  W9P<1«.'/.    ••  r.;.i  o)  jin.,  r#i  lu  iv  :    jiIj  i-i  ica  (♦•</]  i  :.  ♦>.    -..  f 

Mr.  Sf^DKiuk,  l,l^\;4alwi|]^B^eep  in  tbe^bai^^ti  m,  .^  q^T  li^oit^ l^fmpfan- 
al  ezpori|8Bce^  of.a^bi^ping.tp  iJ^>ff^X'^9)^^i»^  w.b^di«nih^7rb<PitQ||K)6  ter- 
ballj  c(r  in  writing,i>fH)4  J.f^OA  sopw^wl^t  a^Unisb^i^'iI^id  beffiyw  that^ths 
qufSsUo^  sbpuld  be^F^pg  '^pQQ/l^,2|^..|hiA  im.  l^oUr  ift  Vbe  prcig^ess^gf*  thia 
ca^Q.  As  l^  be€^vrefnBiikedi%  9ij:fi«|^XH«^  Mii^#9favfge9i94^  f  atyeQ^e^ed  ijlto. 
durit^  the  ri^«0«a  .q{,i  J^i^t  Sat^rdi^^  [rto.tuiW»lbftw40fi'il^jhpvirilQii4^  .. 

ent,  has  been,  "w^ate^ff^fi  ff^r  as/A^  ^J^X9P^^^i  ;i|  .<^Q^-o«d>'i&  fth^  ^peetetioo. . 
that  the  defence  .w|«:. ft  g^  ,^  i^  ^.^r^ciN^  Im4  ^gi^eed.uppn.  ,  i 

TbQ  equDSj^Uor  tb^i^j^Nf^ei^t^aiUf^ithe  W4^<)he  ioc^l  Hp««  ([M9^ltrM  H  i^a 
trial  of  th^.  j^oaecutiorsi^lW -9^  ^  tb§  r6J4)^d49nt  Iwji^Ui^y^  be  itneaiis.  the 
AsBeip(>ly, '  tbfa  A^f^viUf  'a  UfMSH^i  ib^  AmmWi^:  C9^t^  •  ar . aome.pf  the 
wiUj^easfi^i.  I  knoyr  nft^.,  Jf  it  i».tb^iA^<|ibijfi^<tb«r  MaiH^gfsrai  thejr  ai^  m«4jr 
sir,,  to  ipeet  the' iasiie,  .#o  far  afflbatis  cfs^t^eraed^'apd  l^ave  il  to  tbe  1?o.rM  and 
to  JLhe  publicr/wj^  iv^  tbat.i%]apf{n  trUilii^  tbiiwifeiivpd  o^urt  Mthie  tinie. 

J  he  re^oi^4^^  hin^elf;  hm  «^<I  thi^  jb^  w^^  .opt  prfimt  at  th^  coiisfiltation, 
did  not  assent  to  the  agreejoaepU-  JBi^l  tbi^>r^po|id|^^  wa^  ia.C^iirt  whea 
I  made  i^be  (a^npii^c^na^at,  »a%4  tb^iM^g^^f^m^  bps.b^^  a^l)^>(o  <ip  to 
this  mornifgf .;  the  g^ptleiOAP,  wbftiliMtkfa  i^iis.eoifa{^iol.  vaa  ^^r»  y^birda.^  ' 
and  in.poutt'  He  m^st  ha}^e  kqof  n^^of  tbia.arrpug^m^niL    fie  esfiriased  00    * 
disa;pprobi|tion  of  U  91  Cqufti  :<l(i^4iAt  Is  ^et||v90f)rdiD|('tp.my  und^rMlLildHig  al . 
th^  jniJes.  wbich.sl^opld  gpY9r^.Q$pn£i4^qcw(^9l]iidlp^W%thatiitia|>ro 
hiqt  to  ,c6roa  in/atj^is  tbu^ian^  .b?^|^  iD.p|;fo^;th#({arri|i)g^iipent»  ty.aaywgi thafe 
the  ^piilatiop.  W^^pot,:^^^:^^^!^:^*^  j^#«%.ia.iwritj[flj^  •  .5 ' 

0.«e  o|ther  r«i^i^f)|-r:^:  ji!<)|pop4ef)ti#ay^  is  fki^sfa^iQn.ct  i^Uffifiiiy"    It., 

may  be  so;  it  ?»^  be  ft  ^u^tjii^ti,,^  itVMfi^^R  M  ^eftaJaJy;  «»*  far^isth^ 
Man^^g^rs  are  qopcjer'n^  tb^i^Mi^WHB j<t>f  AfiiUftu^b^. 4^  p^io* a^utned  by    ■ 
then),  aafurnisl|f4fl>7:.WJ  wil»o(beiir4.Ae|stii(4*^  QomU  ia  00 

their  ^de.  ,  Tbetr^Jbas  be9n  ^,ini^u^fRUfi4l^g)ainoAg.ti)aJfai)4g  •or»«o 
fari^,Xbave'he9i^^itl^,||^C<]t«rt;'^itf  i(tiifBnqu«^^  feH«^iy,'snv  m 
betwi^a  ]Uia.Mai9A9m/and,^D9^,of  tlM[.i^oadd|^')4)E.bet«<iei^.|b»>  eowiaiBi 
anajQj^f,;  with  thei.evidppceiiponiUMsn)^!^  Wtfl^  ^<  C^Wf^^e  d^aot: 
want.QM<(  .veracity 'impeacl^94  by  Jh^^mmlSfi^  \i^»m>Mmu. 

%^atoi; >D;7jf«v  Tbiailaat  reiyit^rk^  of  ib^.|b)i%t  Mm^m'^^^V^  iotaft  ex*    i 
^lai^^i^.fejwp.  ma  iWyr,J[  ^\istaiBed  ij^i  aM«*lop<^ibf  ^pIM^JH  thia.eaee 
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liave  uaderlabn  to  nafctt  an  iimiligeHieQt  a)»oo|  tt^  oi4er  of  iMr  aiHWGBent. 
It  appears  that  they  diaagrecu  I  do  not  ttodertaka  to  say  that*tho  imtig^ 
«or  toat  the  oouneel  for  tho  reapood^nt^  have  ma^ta  nuflBtatemeata  id  raUtton 
^  the  arrangement;  but  that  tbej  nUtundirstoocl  eacH other*  It  now  beooq^ 
DdoesBary  for  the  Court  to  adopt  some  rule  upon  the  aubjact;  and  they  will 
'adopt  the  rule  that  is  proper,  .ander  all  the  oireunastanceay  without  lotting  to 
.attack  the  character  of  gentlemen  on  either  s\4e» 

Senator  &.air.    I  o^r  the  foUowii^^  in  place  of  the  previous  resolution: 
Resolved,  TluU  hut  one  argument  will  be  heard  on  the  pait  of  the  proaeca- 
tion,  afler  the  counsel  for  the  defence  has  cjoaed. 
Lost-^noes  16;  ayes  8i 

The  question  now  recurred  upon  the  original,  resolution.  ' 
Lost — ^noeal3;  ayes  IK  • 

Senator  Duhn.   I  would  ask  the  members  of  the  Court  tofde^nse  some  phm, 
4»s  it  devolves  upon  them  now,  for .  carrying  on  these  propeedmgs. 

Senator  Stewart.  As  1  am  among  the  number  who  voted  with  the  majority, 
I  wistr  to  state  the  reasons  why  I  voted  as  I  did.  I  voted  in  accordance  widi 
"what  I  considered  the  rules  of  proceeding  in  such  matters,  that  the  proasoutioii 
4ftre  to  open  this  case,  that  the  defence  then  follow ;  and  it  then  becomes  a 
matter  for  the  Court  to  determinge  how  many  counsel  they  will  lisieo  to,  Aa  I 
understand  from  all  the  proceedings  I  ever  knew  of  in  any  Court,  that  la  the 
^neral  rule.  As  thei;e  seems  to  be  a  misunderstanding  among  the  counsel  in 
regard  to  this  matter,  there  is  one  thing  certain — on  the  part  of  the  proseeution, 
they  did  waive  an  opening.  Now,  this  Court  has  nothing  to  do,  but  to  liabsa 
to  the  arguments  of  the  respondent  until  they  areck)eed.  When  they  signify  that 
they  have  no  further  argument  to  submit,  then  the  counsel  for  the  prosecution 
vill  proceed ;  and  it  is  a  matter  for  the  Court  to  decide  how  many  oountel  they 
will  listen  to. 

Senator  Blair.  I  believe  I  am  never  at  a  loss  \o  give  reasons  for  my  votes^ 
4ind  can  do  so  now  if  necessary. 

Senator  Dukv.  I  ask  the  majority  who  have  just  rejected  this  resolution, 
to  devise  some  plan  of  proceeding.  It  is  v«ry  clear  that  the  progress  of  this 
trial  is  suspended.  We  are  awaiting  the  order  oi  the  court  that  the  cause  may 
{progress.    I  asked  no  reasons  of  members  for  their  ^es. 

Senator  Blair.  I  rose  some  time  since,  Mr.  President,  and  have  not  yet 
taken  my  seat,  though,  at  least,  one  senator  has  spoken  since.  If  I  can  have 
the  floor  I  will  proceeii. 

The  Prxsidxnt.    Has  the  Senator  a  proposition  f 

Senator  Blair.  I  have  a  suggestion — and  that  is,  that  the  Managers  and 
counsel  for  the  respondent  carry  out  the  agreement  as  understood  by  Uie  Man- 
agers, without  regard  to  any  course  being  pointed  out  by  the  Court.  That  is 
the  usual  way  to  proceed,  whether  any  agreement  has  been  made  about  it  or 
not 
Senator  Huktkr.    I  wish  to  offer  the  following: 

Resolved,  That  the  respondentia  counsel  do  now  piDceed  with  the  aigUment 
ior  the  defence. 

Senator  Stewart.  I  am  oppoaed  to  that  resolution.  I  think  if  the  cOuoed 
.for  the  respondent  have  closed  their  argument^  then  the  remainder  of  the  anrn- 
mei^t  of  thn  cause  falls  to  t^e  Maqagec^.  ., 
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*  Snifltor  «6i.-Aht.  IcIb  ii6i  ft>r  lift  to  «iy  Wild  dfaaU  cfoM,  nor  who  oommeoce. 
.{€  k'ibrtlm  Mttii&^era  to  manage  their  own  buskiem  in  this  argament-  If  the 
-d«feoee  is  tfaroogh^  then  tbe  Mana^ia  can  proeeed ;  if  not,  then  the  coiinflel  for 
•tl^  re6pofid<dnt  ean  proceed  wkbout  a  reaolution  of  this  kind. — It  !a  nnjuat  to 
eotnpd  eitfhet  side  to  proceed.  * 

'.  deofltor-Hoirtsft.  i  wUt  attermy  resolation  by  akrikhig out  tfae  word '^ n^W 

Senator  Liwis.  I  hope  the  reBolation  will  not  be  adopted.  It  aeems  to  nte 
no  action  of  the  Court  is  needed  in  tbfs  matter.  We  nave  but  one  duty  to 
-perfom  in  tbia  trial,  and  that  is  to  decide  the  eanee,  and  I  for  one  am  in  favor 
of  performing  that  duty  after* the  argnmenta  are  finished. 

Mr.  Ryan.  If  it  is  not  entirely  out  of  order,  I  shonid  like  to  snggest  they 
have  already  announ^  4hat  th^  wish  farther  to  argue  theii^  side  of  fthe  caae. 
The  question,  then,  before  the  Court  really  is — which  side  ihall  pi^joeed -first  I 
rtiiidk  tkai  hi  a  ^estion  for  the  Court  (o  decide. 

Senator  SintH.  I  wish^to  olfer  the  following  as  a  snbatStnte  for  the  reaolo- 
.  tion  now  'before  the  Conrt  t 

Eeiolved,  That  this  Court  do  now  proceed  to  determine  this  cause  withont 
£Mther  argument 

Mr.  Arnold.  Unless  it  is  not  in  order,  I  would  say  that  we,  On  the  part  of 
*th6  respondent,  would  mo«t  heartily  concur  in  that  resolution. 

Lost~*noee  28 ;  ayes  one  (Mr.  Smith.) 
"    The  PRsaiOBKT.  The  question  now  recurs  upon  upon-  the  original  readotioa 
,of  Mr.  Hunter:    Keiolved,  That  the  respondent's  counsel  proceed  with  the  ar- 
gument for  the  defeuoe. 

Adopted— ^ayes  16;  noes  6. 

Mr.  ARNOLD.  Mr.  President,  the  senator  from  the  5th,  Mi*.  Hunter,  modi- 
^ed  hii' resolution  nt  my  instance,  by  fti'iking  out  the  word  "nbwf  because 
I  foresaw  that  if  it  should  pass,  I  shall  be  under  the  necessity  of  applying  to 
the  Court)  as  I  now  do,  for  delay  until  to-morrow  morning.  That  favor  is 
not  asked  for  on  account  of  want  of  preparation ;  for  I  have  been  ready  at  any 
.time  to  proceed  in  this  order  if  I  must;  but  on  account  of  my  health,  which  is 
8uch  at  this  moment  that  I  am  entirely  unable  to  go  on.  I  Wae  up  last  night 
on  account  of  an  attaok  of  chills  and  fever,  and  under  the  attendance  of  a 
physician  twice  during  ti|h  night  I  have  no  doubt  of  being  able  to  go  on  in 
the  morning ;  and,  I  hope,  finish  before  the  adjournment  at  noon. 


TWEFTY-SEVENTH   DAY. 

Thuhsdat,  July  7* 

MOBNINO  SBSaipiT. 

CLOSING  ARQUllENT  OF  J.  S.  ARNOLD,  ESQ. 

Jfr*  Prmdeni:  ^e  Respondent  at  the  bar  standa  arraigned  before  £he  high- 
est Constitutional  tribunal  in  the  StatQ,  on  an  Impeachment  of  the  Honorabls 
tlie  Assetnbly,  and  in  the  name  of  the  people  of  this  State,  for  <'  corrupt  con- 
duet  in  office^  and  for  crimes  and  misdemeanors.'^  This  is  indeed  an  impressive 
acene^  not  only  to  the  eyes  of  the  present  beholders^  but  through  all  time  to 
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cocoQ  iO'tbe  bifttoij  of  our  StgU^  It  W^too,  a  mQ8t.iiiieqQal  contcet  between 
the  aov^ceigD  powera  of  .the  States  backed  up  bj  all  the  treasure  of  the  govern* 
.xnent,  by  tEeia))i]ity  of  distiuguJabed  counsel,  and  by  the  .personal  malignity  of 
ito  real  proeaciitorf^;  and  the  sipg^e  individual,  citizeu  who  is  put  upon  his  de- 
fence. Iq  auch  a  conflict  I  regret  that  this  day  I  am  ao  illy  prepared  to  take 
up  arma  for  the  weaker  paH^ ;  and  could  I  consult  my  health  or  my  inclinatioa, 
I  abould  retire  fronr,  the  field ;  b^t  the  Respondent  feels  that  his  character,  his 
reputatioiiy  hia  good  name  and  th^t  of  his  posterity  may*  in  the  Providence  of 
Godf  be  to  some  extent  committed  to  my  charge,  I  therefore,  take  the  post  of 
duty,  and  I  shall  stand  heramaufully  in  bis  defence,  if  need  be,  until  exhausted 
nature  .Of  .exhausted  intellect  sl^aill  give  way;  and  if,  like  Richard,  I  shall  siuk 
to  oijy  knees  or  ppon  my  back*  I  shall  still,  with  the  blessing  of  God,  strike  a 
last  blow,  feeble  though  it  be,  in  hia  behalf. 

So  much  for  myself— now  for  my  mighty  subject !  The  object  of  the  pro- 
ceeding of  impeachm€)nt  is  very  obvioualy  ascertained  from  the  description  of 
ofi^dera  which  it  is  deaigned  to  reach.  It  is  a  political  power  reserved  in  tbe 
constiiutipna  of  States^  i^lthough  it  is  a  criminal  proceeding  in  its  nature.  It  is 
reaervod  in  bebalf  of  the  sovereignty,  with  a  view  to  reach  political  offenders; 
and,  in  our  country,  public  officers,  who  by  the  immunities  of  their  office,  or  on 
acooant  of  their  power  and  influence  with  the  people,  may  be  supposed  to  be 
beyond,  the  reach  of  the  ordinary  tribunals  of  the  government;  and  is  designed 
also  to  f  rotect  the  people  from  the  aggressions  and  tyranny  and  corrupt  eon- 
duct  of  those  who  may  hold  office. 

I  bad  occasion  in  the  opening  of  the  defence  in  this  case,  to  comment  at  con- 
aiderablei  length  upon  the  mode  of  proceeding  by  impeachment,  upon  its  scope^ 
and  upon  the  distinction  existing  in  the  power  and  mode  of  its  application  in 
England  and  in  pur  own  country.  In  England,  it  will  be  recollected,  it  is  a 
proceeding  to  which  adl  the  subjects  of  the  realm,  whether  Peer  or  Commoner, 
are  aubject  It  is  an  ordinary  mode  of  proceeding  there  for  the  punishment  of 
offei^deis ;  and  the  punishment  may  be  proportioned  entirely  to  the  aggravation 
of  tbe  otfence  of  which  the  accused  .may  be  convicted.  It  may  be  death,  it  may 
be  inaprisonment,  or  it  may  be  fine.  In  our  country,  and  by  the  Constitution 
of  the  United  States,  a  limitation  has  been  put  upon  the  exercise  of  this  power, 
and  upon  the  punishment  to  which  the  convicted  shall  be  subjected.  It  is  lim- 
ited to  the  President,  the  Vice  President,  an.d  the  civil  officers  of  the  govern- 
ment; and  the  punishment  in  no  case  can  transcend  removal  from  office  and 
disqualification  to  hold  office.  In  our  own  State  it  is  limited  to  the  civil  officers 
of  the  government;  and  the  punishment  may  be  removal  from  office,  or  remo- 
val together  with  disoualification  to  hold  office. 

There  is  one  f^ict  which  may  be  borne  in  tnind  in  regard '  to  this  power  of 
impeachment.  It  has  grown  up,  particularly  in  reference  to  the  judiciary,  from 
an  idea  of  irresponsibility,  under  cover  of  the  independence  of  the  judiciary; 
and  that  idea  is  based  upon  the  tenure  of  office.  In  England  the  judiciary  is 
not  dependant  upon  tl)e  crown;  and,  in  our  own  land  it  is  not  dependant  upon 
the  President,  the  executive  department  of  the  government.  The  tenure  here 
is  during  good  behavior;  and  hence,  under  such  a  tenure,  and  with  such  inde- 
pendence, lest  irresponsibility  should  creep  into  the  judicial  tenure;  lest,  on  ac- 
count of  the  immunities  of  their  office,  and  their  perfect  independence,  they 
shoj^ld  deem  irresponsibility  a  sort  of  judicial  franchise,  this  power  of  impeach* 
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ment  has  been  deemed  necMarj; — Ddt  nhdertlie  cotisftitutibn  and  k««  of  fife 
State,  the  judiciary  has  no  such  teuure. — Oar  judges  are  elective;  and  hence 
there  is  a  responsibility,  a  direct  responsibiKty  to  the  people.  1  mark  this  dm- 
tinction  to  make  this  assertion,  to  dra^r  this  inference — ^tbkt,  under  an  eleetir^ 
judiciary,  where  the  Judges  are  res!|>on8ib)e  to  the  people  at  ^11  timeei,  and  may 
e  reached  at  frequent  intervafs,  this'  proceeding  ought  not  to  be  resorted  to,  un- 
Jess  it  be  in  a  most  aggravated  case;  because  by  the  opportunity  of  election,  by 
means  of  the  ballot-box,  an  incompetent,  an  obnoxious  or  a  corrupt  Judge  may 
be  ppeedily  reached  and.  deprived  of  his  office  by  the  peop]e.-^He  is  their  trus- 
tee, clothed  with  a  portion  of  their  sovereignty  for  the  tira^  being?  and,  if  lie 
abuses  that  trust,  he  cannot  only  be  removed  fVorn  his  ofi^ce  by  the  tone  of  the 
people,  but  in  the  very  act  of  such  removal  sU Ejected  to  censure  and  to  punish- 
ment And  I  assert  still  farther,  that  more  especialiy  should  this  pibceeding  be 
deprecated  in  a  case  like  the  present,  where  the  officer  attempted  to  be  im- 
peached has  been  so  recently  before  the  pe6ple,  with  a  full  knowledge^  on  the 
part  of  the  people,  of  the  g  eat  mass  of  these  accasations;  and  ^hen  these  mat- 
ters have  been  most  thoroughly  canvassed  in  a  most  bitter  political  contest;  and 
yet  has  been  re-elected  and  ei!idorsed  by  those  whose  trusts  he  la,  ^  an  over- 
whelming vote. 

Is  it  not  then  surprising,'  at  the  first  blush,  that  this  proceeding  should  hare 
been  instituted,  under  the  existing  circa mstance8.-^Who  has  called  for  it? 
Who  of  the  people  have  called  for  it  ?  Who  of  the  people,  aifler  having  trium- 
phantly endorsed  him,  with  these  charges  known  to  them,  shotild  have  So  soon 
ascertained  that  the  respondent,  their  trustee,  had  been  guilty  of  "corrupt  con- 
duct in  office  and  of  crimes  and  misdemeanors,*'  and  that  he  should  be  sub- 
jected to  this  solemn  prosecution?  What  parties,  what  suitors  in  his  court; 
who  that  be  has  had  to  deal  with,  in  his  official  capacity,  have  appeared  and 
become  the  responsible  endorsers  of  this  prosecution.  Who  of  any  of  them 
have  made  complaints  against  him  or  been  witnesses  agaiiist  hfra  here  or  else- 
where ?  Who  of  them  have  complained  that  he  has  been  guilty  of  judicial 
tyranny,  oppression  or  corruption  ? — Not  one,  so  far  as  my  present  recollection 
extends !  And  yet  there  must  be  a  cause.  There  must  have  been  parties  who 
have  originated,  and  who  have  prosecuted  this  proceeding.  It  leaves  room  to 
doubt,  to  greatly  doubt,  whether  this  prosecution  has  been  instituted,  really  and 
truly  for  the  cause  of  public  justice,  and  to  protect  the  purity  of  the  administra- 
tion of  tlie  law  ]  and  to  open  a  suspicion,  a  reasonable  and  well  founded  sus- 
picion, I  believe,  that  it  has  proceeded  from  far  different,  and  quite  unjustifiable 
motives.  It  cannot  be  out  of  order  then,  to  refer  for  a  moment  to  the  history 
of  public  events,  and  particularly  to  the  history  of  the  respondent  at  the  bar, 
for  the  last  few  years. 

The  elective  system  of  the  judiciary  was  engrafted  into  our  constitution ;  and 
under  it  and  under  a  law  of  this  State  for  that  purpose,  the  first  election  took 
place  in  the  fall  of  1848.  At  that  election,  the  respondent  at  the  bar,  was  a 
candidate  for  the  office  of  Judge  of  the  second  judicial  circuit  At  that  time, 
and  in  that  election,  he  became  the  subject  not  only  of  fair  and  candid  oppo- 
sition ;  but  also  the  subject  of  persecution  and  hatred.  A  party  was  formed 
against  him,  embracing  some  of  the  leading' politicians  and  lawyers,  of  that 
circuit  of  the  State.  It  has  followed  him  ever  since;  it  has  followed  him  rn 
private  life,  and  in  public  life.  It  has  followed  him  in  the  streets,  and  it  has  fol- 
"^wed  him  in  the  court  house,  and  upon  the  bench. 
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B»i,  lipwBi  telCM^I*  Hi  fnmmee  «f  tli6;kif,  fiMtlMr  «!«0tiaB  took  pboe^ 
mtkd  he  mm  again  a  ^ndidato  in  the  field;  not  from  choic«^  not  from  a  desire 
to  cttniB-lheelSoe;  bvti beea«fle  fcem  the  poeilion  in  which  he  was  placed,  from 
the  hpetUitj  and  paraeeutioi}  of  hie  eaeroie§,  feom  their  threaU  and  slaodera 
which  cam€k  oontinoally  to  hk  eara,  he  deemed  himself  honnd  in  honor  and 
bound  as  a  man,  not  a  coward*  and  not  afraid  of  the  invesUgation  of  his  con- 
dtiot»  to  again  place  hifnaelf  before  the  people  and  allow  them  for  themeelvet  ta 
inveatigate  hiaceadnct  at  a  judge;  and  either  to  condemn  him  bj  a  rejection, 
or  to  ondorae  hifloi  and  coalbond  his  enemies,  by  a  re-election.  The  result  ia 
knovm.  The  people  for  ibemseUes  passed  upon  thai  impeachment ;  and  if  there 
cam  be  any  sttch  thing  in  the  law,  or  in  moral  estimation,  as  a  comoncUion  for 
official  ofienees  against  the  people,  it  certainly  is  when  the  people  themselves^ 
with  full  knowlec^  either  forgive  them  or  andorsei  by  a  re-election  to  office,  as 
ib&y  did  in  tbie  instance,  the  party  who  m  accused. 

Another  fact-^or  I  must  in  tuia  case  speak  plainly;  not,  I  trust,  intemper- 
alely ;  cMartainly  not  with  all  feelipg;  but  I  must  speak  plainly  and  truly  that 
which  I  do  beHeve.-^It  haa  appeared  here  in  evidence,  that  the  counsel  for  the 
MaiMgens,  distingfuisbed  not  only  for  his  ability^  but  for  his  political  position  and 
itifluedee,  was,  in  that  election,  the  friend  and  suf^rter  of  the  accused,  aiding 
hina  not  only  by  his  votei,  but  by  his  pen  through  the  public  press,  and  by  his 
voice  and  influence  in  the  oommi^nity.  He  had  been  for  a  long  time  a  practi- 
tioBor  at  the  bar  of  the  Court,  where  the  respondent  presded.  He  was  ac* 
qoHinted  with  his  judicial  character  and  conduct;  and  yet  he  gave  him  his  sup- 
port. It  is  further  in  the  testimony,  that  in  some  of  the  very  questionable  con- 
dael,  which  is  now  set  forth  against  the  respondent  in  his  position  as  a  judge 
upon  the  bench,  that  gentleman  was  the  advocate  of  the  conduct  which  was 
pofaue4»  and  was  himself  of  the  opinion  that  the  respondent  could,  of  right,  do 
the  things  which  he  was  called  upon  to  do;  or,  if  not  so,  at  least  that  he  desired 
him  to  keep  his  eeat  upon  the  bench.  Yet  after  a  year — nay,  less  than  a  year 
— titer  a  few  months,  you  find  that  that  same  individual  attempted,  through 
the  legislature^  a  general  impeachment  of  the  entire  Supreme  Court  of  the  State 
of  Wiaeonsin ;  and  yet,  it  is  well  known,  whetlier  true  or  not,  but  by  public 
runiK^r,  that,  from  that  general  impeachment  which  involved  an  accusation 
againai  all  the  judgea  of  the  Supreme  Court,  he,  in  public  con  versatioi^  and  public 
rumor,  was  known  ^o  have  excepted  the  respondent  at  the  bar. 

Up,  then,  to  the  session  of  the  legislature,  one  year  ago  last  winter,  he  has 
pnraued  an  undeviating  course  of  support  and  friendship  towards  the  the  res- 
pondent But  another  year  elapsed,  and  the  scene  changed.  He  becomes,  then, 
an  active  participator,  to  say  thn  least,  in  the  proceedings  against  the  respoad- 
entt  out  of  which  this  impeachment  has  grown.  The  responsible  party,  I  believe, 
if  every  body  h^  not  forgotten  about  it,  was  one  William  K.  Wilson,  a  man  who^ 
I  believe,  it  was  said^  never  had  a  very  extensive  acquaintance  with  the  res- 
pondent, and  had  never  been  a  party  or  a  suitor  in  his  court  I  say  he  was 
the  responsible  prosecutor;  but  1  beleve  no  man  thinks,  no  man  for  a  moment 
supposes,  that  William  K.  Wilson,  the  single,  almost  unknown  individual,  could 
have  been  so  inspired  in  behalf  of  the  cause  of  public  justice,  that  he  felt  it  to 
be  hia  duty,  irresistible  duty,  to  go  alone  before  the  legislature  of  the  State  and 
atJtempt  an  impeachment  of  the  Judge.  No  man,  in  his  senaes,  can  believe  that 
ii  was  the  unaided  work  of  his  own  hands,  or  that  he  was  even  the  originator  of 
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tbe  tjicliemd.    Tfae^e  must  ba^be^it  othM^  irlio'fllOdd  tettnd^tiM  uflHrifc,'  aoid 
wlio  prompted  th(d  act  whi^  was  ^iie;  and^  aUhodj^h  I  ^kairg^  «poii>«o  man 
the  responsilMUly/  vet  I  hnv^  the  right  to  aMwne,  for  «hjMlf :«!  Mi^  nte^  Huit 
those  who  are  now  the  Hfb  and  body  and  son)  of  thfs  proflMajtioiit  may  havv 
been  also  its  instigators.    And  bow  has  that  proceeding 'b«iMi'eonduolMi 9     In 
a  manner  nnusual,  and,  as  I  think,  unjuet  towards  the  i^pMdenfe    The  6Mi- 
plaint  was  referred  to  a  committee.    That  eommitteo  s«t  day  after  day,  and 
week  afler  week,  with  closed  doors  and  in  'sie(d^et*-^the  deftodaM  not  advised  of 
their  proceedings^  not  inWted  to  be  present;  not  offered  that  pooi  oppoftaaity 
of  defending, himself  before  the  cotamittee  of  investigatioti/  HowdifferenttflKmi 
the  coarse  pursued  by  the  United  Staler  in  the  case  of  Judge  Pecfef  where  the 
respondent  was  advised  of  tfae  proceedings  cotftempla^ed  agaiuat  him,  askisd  to 
be  present,  offered  the  opportunity  df  cross-ezamioing-  the  witaeaaes  for  hinuwlf  * 
— ^a  course  most  obviously  jtist;  just  to  the  /public,  >whooan  have  notlmigto 
fear  from  it,  and  just  to  the  acoused,  tliat  he  may  be  etvaUled  to  acquit  bimaelf 
at  the  start,  aad  not  be  8ubjecte<>tD  tlie  expense,  the  barrassiDg  atrnoyanee  and 
disgrace  of  a  public  prosecution  as  a  criminal.    How  just  to  the  State  would  it 
have  been  in  this  case,  because  I  do  verily  believe,  and  I  think  this  Com^  will 
endorse  the  assertion,  that  if  that  couree  had  b^en  adopted,  if  Judge  Hnbbdl 
had  the  opportunity  to  have  appeared  there  as  be  hnk  here,  to  bive  explained 
to  that  committee,  it  being  a  disiiilterosted  otae,  all  the  matters  brought  agairnt 
him,  the  State  would  have  been  sated '  the  trouble  and  the  enofmoua  exponae 
of  this  trial,  and  the  respondent  would  haVe  been  saved  tbe  trbuble  and  the 
expense,  and  the  disgrace  of  this  prosecution;  for  it  is  a  disgrace,  evea  if  be 
is  acquitted,  by  bnnting  through  the  world  the  chafgee  which  have  beefi  pve- 
ferred  against  him  by  the  Assembly.    That  Committee  converted  themselves 
into  inquisitors,  and  they  conducted  their  proceedings  with  the  spirit  of  Inqoia- 
itors.'    How  different  the  course  of  the  reepdndent!     Although  ndt  ittvited  lo 
be  present,  although  forbidden  the  opportunity  to* defend  hrmadf)  ready  and 
willing  that  his  conduct  should  be  investigated',  he  gave  notice  to  the  mefia- 
bers  of  his  bar  throughout  his  circuit,  and  to  the  w/»rld,  that  he  wished  every 
man  who  knew  aught,  or  could  swear  aught  against  him,  to  go  before  that 
committee  and  make  a  clean  breast  of  it.    In  their  conduct,  the  conduct  I  mean 
of  the  committee,  they  were,  in  some  respects,  if  public  rumor,  and  if  some  ad- 
missions which  have  crept  out  here  from  themselves,  ^re  true — ^nfot  oafy  inqtii- 
sitora,  but  they  were  something  worse.    They  ransacked  not  only'  the  judicial 
character  and  conduct  of  the  def)^dant,  but  also  his  private'  n(^    This  is  a 
matter  of  public  rumor;  and  I  infer  its  truth  trom  the  Objections  theft  have  been 
made  here  to  ftirnishing  us  a  copy  of  the  testimony  taken  before  the  committee. 
Ic  has  been*  asserted  that  they  contained  things  which*  did  not  relate  to  the 
charges  that  were  pending  before  the  Court ;  and  I  have  a  right  to  ihfer,  and  I 
do  infer  it^  that  because  it  did  contain  a  secret  inquiry  into  what  was  tione  of 
their  business  legitimately,  the  private  life  jand  character  of  the  accneed,  they 
were  afraid,  at  any  rate  unwilling  to  submit  that  investigation,  and  the  results 
of  it,  to  the  inspection  of  us  and  the  world. 

They  seemed  to  have  forgotten  the  line  of  their  duty.  They  seemed  to 
have  forgotten  that  they  were,  or  ought  to  be,  disinterested  agents  of  the  State^ 
and  the  Assembly,  bound  to  inquire  into  the  charges,  affecting  the  judicial 
character  of  the  accused.    They  seem  to  havef  forgotten  also,  what  waa  dv»  to 


lii9& |»  a. Judjp^  and  as  a  man.  ^  Th^y.Bi^f^ ^  h^QOveratei^ped'thQ^bcMUidaot 
fair  Aiul  Intimate  inquiry,  Th^  asem  .to  have  foiig^ttien  the  ae^tin^^bt  of  honor, 
wlkich  pecvados  th^  bremt  of  evetj  jn^  who  ii  iQquiriog  into  tiie^ conduct  of 
bia  fellow  mB.%  vbeth^r  as  a  man  or  as  a  public  offioer^-^-And  it  is  true  tbat, 
in  -their  .own  road  j^areer  in  tW committee, rooro^  they  ^toulf  fofrgc^t  the  sea- 
tijD^ta  of  honor;  that  shpuli]  gQV«rn,mepandpHbIic  ofiScera;  tl^ejf  npt.oa^. 
did  Qot'Spar^  the  dafendani,  Init  th^y  did  not  ^re.eilhor  th^  Uviug  or  the 
dead*    The  r^suH  ha^  been  brought  forth^  and  it  is  here!     (Holdiog  up.  the^ 

Cphlet  of  cbarg6|^}  Thi^ioetid  spawn  of  combined  malice,  falsehood  and  libeL; 
been  brought. into  the  bar  of  this  Court  for  its  favor  or  i\&  condemnatipnl, 
J^.hc^ped,  I  have  belje^^ed,  I  believe  siill,  tliat  upon  the  evidence  in  this  case,  it  ia 
d^Ad  and  buried*  I  had  hoped  that  the  Honorable  Committee^  and  their. 
counsel,  T^ould  have  so  regarded  it,  and  gracefully  retired ;  but  the  eSbrt  is.roada 
to  resurrect  k^  and  I  fiad  by  reference  to  their  ear-tmarks^  that  they  have  in- 
ibriDeid  us  that  they  in^nd  to  rely  seriously  upon  pearly  eyei;}'  one  of  these 
<sbacg/es  and  specificatioQ%..and  will  contend  belore  thia  Couct,  that,  the^  have, 
been  made  ^od  by  the  proof. 

Nor  is  this  all,  in  the  course  of  this  prosecutioq.    The  .opj^uiug  argument  of 

tiUe  learned  qouqacI  for  the  managjars  is  full  of  ^instruction,  ,not  only  upon  tha 

law»  which  in.Jiis  opiniOD,. governs  proceedings  of  this  kind,,  but  also  upon  the 

toptives  of  the  prosecution  and  upon  the  U)irit  in  whiqh  it  w^  carried  on.    It 

lute  been  claimed  that  these  charges  were  of  a  morei  serious  character  than  atl  the 

<^arge3.tbat  were  ever  before!  hurled  against  any  man  in  the  proceeding,  of  im- 

p^acuGoent.    It  has  been  claimed  tl>at  tUQ  respondent  has  come  in  here  as  if 

with  a  sense  of  guilt,  and  has  interposed  the  felon^s  pleat  not  so  much  denying 

bia  guilt  as  denying  the  proof  by  which  it  was  to  be  established.    I  have  al- 

lu4ad  to  that  already.   I  have  shown  that  it  was  the  legal  plea,  the  proper  plea 

in  .a,  oaae  like  thi%  where  the  charges  yrere  so  numerous,  and  extended  over  hia 

•conduct  lor  s^  many  years,  and  where,  in  order  to  answer  it  in  detail,  it 

voald  be  neeessary  to  have  a  perfect  memory,  and  a  complete  record  of  hia 

^hule  Circuit  before  Jiim.    It  is  dangerous  for  any- man,  after  the  lapse  of 

^qars,  to  attempt  such  a  thing.    Would  the  counsel  have  ao  done?    Would 

£e  have  undertaken  to  write  out  here  in  immense  volumes  the  minute  history 

of. every  pne  of  the  proceedings  embraced  within  tb^se  charges  and  specifica^ 

tioBs  i   Tea,  and  then  if  in  the  history  of  his  life  so  furnished  by  himself,  they 

could  have  detected  a  mistake  or  an  inaccuracy  from  a  waQt  of  memory,  th# 

chargB  would  have  been  burled  against  him,  that  he  had  told  a  falsehood,  with 

a  hope  to  cover  up  the  facts  in  regard  to  his  guilt.     Infinitely  more  proper 

thought  he,  and  so  thought  his  coi^nsel,  Uiat  he  should  interpose  a  plea  which 

sLpuld  throw  upon  the  prosecution,  the  burden  of  establishing  the  charges  they 

have  made  agamst  bim. 

.  Bui  not  only  this — in  the  course  of  the  gentleman^s  remarks,  he  had  occasion 
ip  say  that  if  the  respondent  should  go  forth  acquitted,  *^  God  help  the  second 
judical  circuit  ;*'  and  in  the  followina  sentence — '^  If  there  is  no  help  for  the  se- 
cond judicial  circuit  at  the  hands  of  this  Court,  then  there  is  no  help  for  it  in 
fhe  providence  of  God.^  What  does  the  gentleman  mean  ?  Does  he  intend 
a  contradiction  1  Poes  he  mean  in  the  first  paragraph  of  the  sentence,  to  appeal 
4o  God  to  help  the  second  circuit,  by  taking  away  the  life  of  the  respondent 
poea  he  mean  io  say  in  the  next  sentence  thai  the  Court  must  mterfere,  and 
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remove  Mtn ;  for,  !f  they  do  ikyt,  ^od  wfll^  not  do  9ti]rtbitrg  for  th^  second  {tidf- 
dal  cifeoit,  trill  not  take  bi^^ifti?  I  care  not  whut  it  indicates  in  thftt  respect, 
but  it  does  show  the  feeling  of  liatred,  for  it  can  be  nothing  else  which  actuates* 
Ae  counsel,  and  under' the  instigation  of  which  he  pursues  this  prosecution. 
Why,  sir,  had  I  lived  in  the  time  when  Bir  Walter  Raleigh  was  upon  his  trial, 
under  the  malignant  prbsecutioti  of  Coke,  th^  most  I  could  have  expected  to 
have  heard  from  bis  lips  would  have  been — ^*^ Spider  of  Hell!*'  Two  hundred 
years  and  more  have  passed  away,  and  I  appeal  to  the  counsel,  I  Appeal  to  everjr 
ipan  here  now,  whether  he  would  rather  be  the  heartless  and  persecuting  Coke, 
or  that  accomplished  gentleman,  finished  scholar  and  gallant  soldier,  Sir  Walter 
Raleigh  f  But  I  am  surprised  in  thif  age  of  the  world,  and  within  the  walls  of 
this  Capitol,  that  such  accusations  and  such  appeals  should  go  up  to  ther 
Almighty. 

But  the  answer  to  all  this,  I  apprehend  may  be  that  these  Managers  ancP 
their  counsel  are  not  the  responsible  parties,  that  the  responsibility  is  in  the 
other  end  of  the  Capitol,  that  this  proceeding  has  been  instituted  in  the  name 
and  by  the  authority  of  the  Honorable  the  A^mbly;  and  I  greatly  fdar  diat 
an  appeal  may  be  made  to  this  Court  to  sustain  this  impeachment,  for  the 
reason  that  it  has  been  undertaken  and  is  prosecuted  by  so  respectable  a  body 
as  the  Assembly  of  the  State;  that  you  may  be  told  that  it  is  well  endorsed, 
diat  it  is  believed  by' them  to  be  well  founded,  that  they  are  enlisted  in  its  sap- 
port,  and  that  their  influence  is  cast  In  favor  of  conviction.  Let  us  examine^ 
this.  It  is  true  that  this  prosecution  is  instituted  by  the  assembly  and  in  their 
same;  but  what  is  the  legal  position  which  they  occupy?  They  are  but  the 
Grand  Inquest  of  the  State.  They  occupy  the  same  position  in  this  proceeding 
as  a  grand  jury  does  in  an  ordinary  criminal  proceeding  by  indictment  in  our 
Couits.  Who  ever  heard  it  urged  upon  a  jury  that  the  defbndant  must  be  con- 
victed because  the  very  respectable  men  who  composed  the  grand  jury  and  who 
had  presented  that  indictment  thought  it  ought  to  be  sustained?  Who  ever 
heard  of  a  grand  jury  being  lugged  into  Court  before  a  traverse  jury  to  affect 
the  right  or  the  case?  The  Assembly  lias  pursued  the  course  pointed  out  by 
the  constitution  of  the  State.  They  have  entertained  the  complaint;  they  have 
appointed  a  Committee  to  receive  evidence ;  and  they  have  upon  the  report  of 
tnat  committee,  founded  these  charges  and  stated  them  in  the  nature  of  an  in- 
dictment upon  a  criminal  prosecution,  and  sent  them  in  here— for  what? — 
V^hfy  for  trial.  It  is  here  that  the  Respondetat  is  to  be  tried.  It  is  here  that 
the  accusations  of  the  Assembly  are  to  be  tried. — It  is  here  that  the  defendant 
has  the  opportunity  to  vindicate  himself.  You  stand  as  the  Court,  the  impar- 
tial judge  between  the  accusations  of  the  Assembly  on  one  side,  and  the  defence 
of  the  Respondent  on  the  other.  The  Assembly  is  disinterested,  but  the  As- 
sembly  hears  but  one  side.  The  Assembly  acts  in  its  macliinery  for  the  pur- 
pose of  introducing  the  charges  and  specilications  to  the  attention  of  this  Senate^ 
and  asks  that  they  may  be  investigated.  There  their  functions  have  ceased. 
They  have  longer  nothing  more  to  do  with  this  proceeding  than  the  strangera 
in  our  streets — except  by  and  by,  to  pass  the  appropriation  bills  for  the  purpose 
of  paying  the  expenses;  but  at  present,  in  the  merits  of  this  case,  they  have  no 
more  to  do  than  the  most  utter  stranger  to  this  proceeding.  Let  not  the  learned 
counsel  then  undertake  to  give  character  and  force  and  weight  to  this  impeach- 
ment by  using  the  name  of  the  Assembly.    They  are  no  parties  to  the  judg- 
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here  to  be  rendered,  l^ejr  are  f<Mign  to  the  jniMietion  of  thk-Ooiatt; 
atftd  I  fti^prebend  thej  would  be  the  l«tt  to  permit  their  fnterest  in  an/  respeet 
to  interfere  wHhtfae  preoeedfng  here.  Do  thej  want  a  Yictim  f  For  what  ihould 
thejr  ?  They  want  i^mplj,  I  apprehend,  that  the  defendant  tihonld  receive  what 
lie  is  entkled  to-^a  ftiir  trial  npon  the  accusations  which  thej  hare  made  against 
htm.  It  is  true  in  thia  case  as  in  any  other — the  State  has  its  prosecutors;  and 
the  Aseemblj  are  sent  in  here  with  their  accusations  with  a  view  to  prosecate 
them  by  the  evidence  which  has  been  submitted  to  them. 

In  the  remarks  which  I  have  made,  I  of  course  speak  of  the  AssemUj  aa 
atieh  in  its  capacity,  as  a  grand  inquest  in  finding  this  impeachment  In  ordi* 
nary  criminal  proceedings  the  Attorney  General  conducts  the  prosecution.  In 
this  proceeding,  the  Assembly  by  its  Managers — theoretically  by  its  Managers 
—conduct  the  prosecution ;  in  this  case,  by  their  Managers,  by  their  counsel. 

Again,  no  part  of  the  responsibility  Of  this  tiial,  or  of  the  judgment  of  this 
Court   rests  upon  the  Assembly.    It  is  all  here.    It  is  a  criminal  trial,  as  I 
had  occasion  to  remark  in  the  outset;  and  being  a  criminal  trial,  the  rules  of 
the  CTiminal  law  prevail;  and  among  the  first  and  foremost,  is  that  one  so  well 
understood— that  every  man  is  presumed  to  be  innocent  until  he  shall  be  proved 
to  be  guilty.     Do  the  counsel  wish  to  reverse  this  rule,  and  to  have  you  say, 
and  to  have  us  think,  that  the  Assembly  have  found  the  defendant  guilty  by 
sending  in  these  accusations,  and  that  the  rule  of  law  shall  be  reversed ;  and, 
on  the  strength  of  the  Assembly's  finding  of  these  charges,  and  on  the  strength 
of  their  accusations,  that  he  shall  be  presumed  guilty  until  he  shall  be  proved 
to  be  innocent  Not  such  is  the  law.    He  comes  here,  in  the  presumption  of  this 
Court  notwithstanding  the  action  of  the  Assembly,  that  he  is  innocent;  and,-till 
he  shall  have  been  proven  bj  his  accusers  guilty,  he  will  be  deenned  to  remain 
ao.  That  then  is  the  isisue.  Has  it  been  proven  by  satisfactory  evidence  beyond 
a  reasonable  doubt,  that  the  respondent  i^  guilty  of  any  or  all  of  the  charges 
alleged  against  him  f    I  come  here  to  defend  the  respondent  against  these 
charges  and  specifications.    That  is  all  he  is  called  upon  to  do.    He  does  not 
come  here,  nor  do  I  come  here  to  prove  him  a  perfect  man,  nor  a  perfect  judge, 
nor  to  ask  any  vote  or  any  act  to  endoree  his  character,  except  such  a  one  as  a 
judgment  for  acquittal  would  carry  with  it 
In  my  opening  remarks,  I  had  occasion  to  dwell  at  considerable  length  upon 
.  the  various  incidents  to  a  trial  by  impeachment  and  to  speak  of  the  limitations 
upon  that  power;  and,  in  the  course  of  those  remarks,  had  occasion  to  contro- 
vert, at  some  considerable  length,  the  proposition  of  the  counsel  for  the  Man- 
agers— that  it  was  fbr  the  Honorable  the  Assembly  to  decide  what  was  im- 
peachable  matter  under  the  language  of  the  constitution  of  the  State,  and  that 
their  decision  upon  that  matter  was  obligatory  upon  this  Court;  in  fact  that 
the  Court  was  merely  a  jury  to  try  and  ascertain  the  truth  of  the  facts  allied* 
I  undertook  to  show,  and  I  think  I  did  establish  incontrovertibly  the  falsehood, 
the  absurdity  of  that  proposition,  which  would  make  this  Court  the  mere  in- 
stryment  in  the  hands  of  the  Assembly.  I  read  from  authority  most  extensively 
to  show  that  although  the  common  law  was  not  a  source  of  jurisdiction,  yet  it 
was  to  be  resorted  to  in  proceedings  of  this  kind,  to  ascertain  the  limits,  mode 
of  proceeding,  and  entire  conduct  of  such  a  proceeding. 

I  remark  now  farther,  upon  that  point,  that  under  the  constitution,  it  is  fbr 
the  Senate  to  fix  the  judgment  which  is  to  be  entered  up  in  case  of  conviction 
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of.jtJ|)e'^^i^4^ni;  tliat  i8,.r6n^;iffdiiio^o%er  or:rempva)  and  diagnaUfiaitjoiu 
l!bQ  v^fy  Datnre^  of  the  judgm^  uiuftt  of  itaAlf  decid^  wh^U;  is  ii|»peacfaabl«» «» 
c^rupi  eon4upt  in  office^. or  crimes  aqd  mifiddmeaoocfi.,  The  VQ17 jatature  of  the 
judgment  to  b»e  rendered  hy  thi$  CouEt,  must  Qeceisarily  decide  what  is  im* 
peacbabie  matter,  as  oorrupi  conduct  in  office;  and  is  it  to  be  oontended  that 
\^bep  asoleoui  d^ty  rests  upon  ttie  Se^^ate  to  icDpocie  a  judgpenf.  for  oomipt 
conduct  and  &k  moM  s^d  misdemeanors  in  office,  that  thej  aro  not  to  decide 
what  constitutes  corrupjt  cooduct  or  crimes  and  i^isdemeanors?  Straj^,anom- 
aij  in^deed  if  t)m  Senate  and  this^  (iQ\\vt  are.  placed  in  thatimost  lidicubus  pie- 
dioamenf  of.  b^og  limited  to  find  certain  facU,  and  enter  up  the  solenoai  judg- 
loant  of  tiie  coi^^tit^tion  upon  such  fact,  whaq  upon  their  own  jud^ppeot  the 
<ioiMiu^  of  the  a(^uaed4oes  not  approa^^b  cocrupt  oonduc|^  nof  a  crime  or  a 
inisdepieAnor. '  I  need  hardly  mention  instances  in  illustration;  but  auppcae  the 
Auembly  should  present  to  this  Court  a  series  of  charges  ^against  the  respoad- 
ent|  exhibiting  some  absurd  complaints  or  accusing  him  of  some  petty  fi^bles  i& 
private  ]ife^<and  demand  his  impeachment.  Of  course,  then,  according  to  the 
tliieory  of  the  prosecution,  this  Court  is  bound  to  entertain  the  charges;  and  if 
they  find  the  facts  to  be  true,  the  respoadent  must  stand  impeached  for  corrupt 
conduct  in  office,  or  fur  crimes  and  misdemeanors;  and  the  Court  must  eolet 
up  tl^  judgment  required  by  the.contitution,  of  removal  from  office  at  \hB  leaati 
and,  perhaps,  the  additipnal  judgment  of  disqualifica^oa  to  hold  office^ 

The  proposition  is  not  to  be  maintained.  I  now  proceed  to  enquire  what 
must  be  made  to  appear  to  sustain  tl^s  impeachipent  I  assert  again,  as  I  did 
Ij^riefly  in  my  opening. 

I.  The  acts  charged  must  be  wrongful,  illie^,  or  unconstitutionaL 

11^  Those  actB  must  be  clearly  proven. 

III.  They  must,  have  been  done  with  a  bad  or  guilty  motive,  to  nsake  them 
cprnipt  conduct  in  office,  or  crimes  ajid  misdemeanors.  . 

First,  the  acta  alleged  against  the  accused,  must  be  wrongful  acta,  illegal  act^ 
or  unoonstitutipnal  ects.  Those  acts,  then,  n^ust  be  fully  proven^  and  must  be 
shoi^n  by  the. proof,  beyond  -a  reasonable  doubt  to  have  beep  done  with  a  cor- 
rupt motive,  otherwise,  there  c§n  be  no  corrupt  conduct,  no  crime  or  misde- 
meanor. It  is  the  motive,  the  guilty  motive,  which  makes  any  act  criminaL*- 
The  conduct  charged  against  the  Respondent  is  partly  for  illegal  and  partly  fer 
wrongful  conduct.  The  charges,  or  articles  I.  II.  111.  lY.  Y*  and  YI.  aoe  tor 
illegal  acta^  being  acts  prohibited  by  law* 

The  I.  is  <^  charge  of  bribery.  The  IL  is  that  the  Judge  has  presided  and 
adjudicated  in  causes  where  he  was  pecuniarily  interested.  The  III.  is  the 
ce^rated  Haney  case.  .  The  lY.  is,  that  he  has  adjudicated  in  causes  in  the 
subject  matter  whereof  he  had  been  xiounsel,  (Sec  The  Y.  is  that  being  J*idge 
<&c.,  he  has,  contrary  to  the  statute  in  such  ^ase  made  and  provided,  <&c.,  taken 
and  used  monies  .paid  into  the  Courts.  The  YI.  is  tdat  being  Judge  he  has  im- 
properly given  advice,  iic  These  t^re  all  charges  for  illegal  eonduct,  it  being, 
conduct  prohibited  by  law  or  by  some  statute. 

The  remaining  articles  are  for  wrongful  acts,  alleged  to  be  "  to  the  scandal 
and  the  danger  of  the  administration  of  justice;"  but  I  remark  in  passing,  they 
eharge  no  guilty  or  corrupt  intention.  I  will  not  pause  now  to  read  the  other 
charge  in  detail.  They  are,  however,  criminal  charges  of  wrongful  conduct  in 
office  **  to  the  scandal  and  danger  of  the  administration  o£  justice;. but  they  do 
not  charge  any  guilty  or  corrupt  intention. 
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di  mvQifeimiMk*  m  this  OMk  I&oli  it  to  be'to^fttiti  lo  jshir^^ihat Hm  tamos* 
a8to«iMf>nltt8d  of  .Weve*  wiwigAilor  iHegalt  and  wjbib-4o«9  vitk  flone  eomp* 
0B/piiyty.i«iteiit;':tet  ift  thefia  Mrfiral  chawea  Itetsamed^  where  no  auab  inleiii- 
is  charged,  they  would  be  clearly  demurrable;  but,  lagriog  aaifletbati  I  doJUMiA: 
agbw  ttaaVlibeirciiBibe'tioie^  donviction  of  the  ecoiiiB^  undl  they  do  prore, 
wketbo^jtheylMKre  Bttaii;«d  it  or  «at,  ibet  the  eoto  ikne  by  ihh  defendant  weei* 
wtoilgAii««er'.iUegailv  andiWere^xtonenpith  a  cotropt  intot.  This  it  a  we&  sattM 
pt^lMHple  ol  the  vbttitaMi  hm^.  known  to  every /ia\tyeiv  <u)d  thto  is  a  oomi&on 
iiiw  }N-oo00diag  in  most  of  hs'iiicideitB,  and  in  awgard  io  the.e»9miBe  of  jniia*- 
•dietito/  Iita»  ibe  m^^nt  of  -every  ban*  whicfe  is  preauvHsd  to  be  innoeeni  «ntt& 
iH»  Moved  ^tf.  What'  DBalceshitti  gaSkyh  Why  of  oou-se  the  ^ilty  in- 
tent  Ilii^'that  whiefa  charaoteriieB  crime),  it  •  fit  that  which. dietinguitfaee' an' 
inideeiitaet,  which  is  OBvetf  pttiishable,  horn  a  guttty  aei,  nihach  is  pnniah-^ 
aUidi,  'md'  leP't^  reason'  that  wvoiig  has  bsehifi/en^i  as  veil  as  a  wrong) 
dotiei     ■.  ' 

'Tor show  what  impo^tanoc'ir  altaebed  to  this  matter^  I  shaJ)  add  to  what  I 
faftd'ceeasion'tasay  in •  my!  owning,  although  1  atgu6d  it  at  very  mat  lengthy' 
8etaie'«feflv  nore  aathoritieiv  wbteh  are  strongly  in  point,  to  sustain  the  position  i 
there'aseevted/'thatf  in  order  to  make  out  corriipt  eonduot  in  offioe,  thefe  mint' 
be«  wraotfai  or  ilk^sl.act  done  wHh  a  wrong  ordovrupt  n^otive*  In  Ihefinil^ 
plase,  I  wul  read  the  charge  made  agsihnt  Judge  Peek^  upon  his  trial,  (page  4^1.)' 
•  ((Bend  thie  oouHsel  rfi«d  the  charge^on  which  Judse  Peek  wAs.impeaiehed  bp* 
ike  HoBGAiof  R^vresenlattves  of  the  United  States.) 

I  btvei  read  tlMS  to  show  that  in  thai  dia#ge  it  was  deemed  material  to  aver, 
asd  OD  thetriai  it  Was  fonnd  neoessary  to  prove,  noCfonly  tbe  illegal  act,  and' 
pie^eB  hdme,  alleged 'agkanst  Judge  Peek,  bnt  ako<  the  oormpt  motive  with, 
wttieb  that  act  ^as  done;  audi  woidd  that  every  meftiber  of  the  convt  covdd 
read^  each  one  ft>P  himself^  thiaientiiie  tiial,  wkh  a  \'i8w  (o  eatisfj  himself  not 
otdy  thift-thispeeitioni  which  I  assume,  ts.cofreet;  biit  that,  aeting  upon  it,  they ' 
cetiU 'have  no  nentation  whatever  aboat  their  own  doty  in  the  pi^mises.  That 
case'Wasnsoiyiewhat  aagmveted  on6,  so  roach  so  that  I  believe  t  be  aecuesd: 
wtisconMbned  in piahlK^mation, although .hewasAcqnilt^  by  ihe  judgment 
of  4he  eouvt  f  Why  was  he  acquitted  ^y  the  judgment  of  the  eouH  ?   That  is  the 
important!  question.    The  oonduet  of  the  Judge  wareevere    the  exti'sordiuary 
arresting  of  a  member  of  his  bar  and  bnngikiff  him  before  him  on  n  cbavge'ol* 
cdtttenpt  of >  court,  treating^  him  arbittariiy  itad  suasmnriiy,  eeniencing  him  not 
only  :to  imprisonment  for  a  term  of  time^  but  .striking  his  name  from  ibe  toUb  aa* 
a:ineftailwr  of  the  bar.    It  was  therefbite  annggravated  case-;  and>  unless  his 
peaiiion  #as dearly  right  dearly  legal  and  justifiable,  one  would  have  BUpposed' 
thnt there  would  have  been  no  qilestion  about  his  conviction;  and  ihe  twofold' 
questions  arose  in  that  case  which  occupied  the  whole  court,  during  ttiir  pro^ 
tittdted  trial-^n  the  first  place,  ^  Was  the  conduct  of  the  Judge  legal  or  illegal ;" 
and  here  are  pages  of  learned  speculation  upon  that  question — whether  the- 
power  to  fdmish  for  contempt^  to  the  extent  the  h  exereisedy  was  or  not  an  ille- 
gal-exercise of  poivefi    The  second  question  was^->-even  if  bis  conduct  was  ii-' 
]egal<"*^Tien  if  he>  did  go  too  far-»-'^ven  if  he  was  arbitniry  in  the  exercise  of- 
that  power*,  was  it  done  with  a  corrupt  or  guilty  motive  I  was  it  wrongfully 
intended!   And  it  was  upon  the  doubt  thrown  upon  that  pceicion,  it  was  upon 
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thedoabi whiliiOT  cr  net  he  exeicind lil»t poweririili  a  oofTafl«Mtiv%  IhilrlM 
€Kaped  •ottvioikm.  But  if  Jo^  P^k^  nfcm  tk^  taitooiiy  in:  thai  omb^  eoaUk 
eiimpe  ooAticdon  at  the  hands  or  the  United  8tai6w  eemite,  I  have  ao'hewtatienin 
Bajin^  thai  the  reeoondont  at  the  bar  is  entMed  to  the  ittrtaataiiaoM^  naanif 
aioas  aequittal  of  tlm  senate. 

I  say,  then^  that  the  I  nrden  of  proof  is  whdly  npon  the  praseditMNi,  aa  U> 
the  intent  with  which  the  act  was  doD»*-4iot  that  I  mean  to  eontead  thai  ax- 
pien malice  aanst  be  proTea;  for,  as  the  oonnsel  the  other  4aif  tmljrsemarked, 
none  hot  the  Almighty  can  look  into  the  human  heart  and  daibsoi  to  a  oattaiaij 
the  motive  thst  may  be  opecadng  there;  not,  I  say,  that  the  proeeootioB  muai 
pR>Tn  ezpreie  maiioe,  fiw  that  eannet  be  done;  but  the  oettrt  nrnst  be  satisfied  by 
some  evideDoe  in  the  case  of  the  oomipt  intent  of  the  deftadant;  and  tbafiKfe^^* 
for  every  act  is  surrounded  with  cifeomstaapBe  '  wmy  act  is  aoaomparfed  by 
somisthing  which  naeesaarily  goes  wiA  it  as  pioo#-*-the  fiicH  may  be  raeeived  hi 
evidence.  Th^y  must  be  shown  1^  the  proseontion  to  be  saah  aato  waitant  the 
inference  of  the  corrupt  intent  beyond  a  rsaBonable  doubt  This  is  the  prindf^ 
Kot  that  hi  every  case  there  can  be  proof  of  ezpres  maho^;  but  Chat  the  court 
miist  be  satisfied,  fiiom  all  the  facts  in  the  case  of  tbeoristenoe  of  a  oomipi 
intent  It  is  this  which  gives  character  to  every  act  To  prove  that  the  aespond- 
ent  has  taken  my  hat  and  carried  it  out  of  tint  door  is  not  soffieieni  to^eanvkt 
him  of  laMeny.  Why  ?  Why  the  little  value  of  the  hat,  the  ohanoter  of  the 
respondent,  the  cireumstanees  under  whidi  it  was  dune  in  this  onowded  room, 
all  would  gos  of  themselves,  to  preclude  the  idea  of  an  intent  to  steaL  It  is  the 
fact  surrounding  every  case  from  which  the  motive  prompting  the  aei  done  ia 
to  bo  derived.  Now  it  ia  incumbent  upon  the  prosecution  to  prove,  notyezpreas 
midioe,  but  to  show  that  from  the  (acts,  to  satisfy  yon  thaty  from  the  fwdi  in 
proof,  there  was  a  guilty  and  corrupt  bsotlve;  and  to  show  thai  beyond  a  rssasn 
able  donbt;  and  if  these  facts  do  not  asublish  that  intent;  or,  if  there  is  a  doubt 
about  it,  then  yon  are'  bound  to  acquit  him ;  and  especially,  if  they  are  each  aa 
to  preclude  the  idea  of  a  corrupt  intent,  then  there  can  be  no  qnesl^  as  to  what 
is  your  duty.  I  will  read  again  from  this  same  book,  (p^  200,)  a  single  aenteaoe 
from  the  remarks  of  Judge  Spencer^  one  of  the  Managers  of  the  prosecution. 

*'  A  judicial  misdemeanor  consists,  in  my  opinion,  in  <doiaig  an  iU^gal  act 
cohre  officii  with  bad  motives,  or  in  dobg  an  act  within  the  oompeteney  of  the 
court  or  judge  in  some  casoi,  but  unwarranted  in  a  particular  eaas  fitNn  the 
faots  existing  in  that  case,  with  bad  motives." 

There  is  a  dear  reoognitioo,  on  the  part  of  the  proeeootion  in  that  eaea,  of 
the  principle  I  contend  for.  They  recognise  it  to  be  the  duty  of  the  proseeation 
to  show  the  ibtent;  and  it  shows  that  he  relied  upon  these  facts  surronjsding 
the  case;  to  wit,  the  slight  character  of  tlie  offence,  and  the  disjproportion  b^ 
tween  it  and  the  punishment  ordered  by  the  Judge,  to  authorise  the  infereooo 
of  a  guilty  motive. 

I  read  now  from  the  remarks  of  Mr.  Storra,  another  of  the  Managers  on  the 
part  of  the  prosecution ; 

*^  Mr.  Stonrs  then  proceeded  to  examine  the  occurrences  which  took  place 
before  the  District  Court  of  Missouri  on  the  rules  against  Mn  Lawkssi  and  said 
that  he  considered  the  whole  proceeding  on  the  part  of  the  respondent  to 
have  been  a  wanton  and  nnjustifiable  abuse  of  his  judicial  authority; 

*^  That- the  general  temper  and  feeling  which  he  manifested^  was  highly 
becoming  his  station ; 
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;  «TliM  hSs  UsiigiiMgB  and  mamer  d6oWV«i)>  mdkaMi  Umi  U  w&MtUg  uhdir 
ihe  iiifldaboadr  penotml TeMotiDtDt; 

'  ^  Thai  tiie'reipwid^nt  Uimwtf  had  ^owo  in  «videDoe  that  the  panoaal  rela- 
tielis  bistireeii  him  aad  Mr^  Lawlees  had  net  been  of  a  friendlj  eharactar  for 
mtae  pfrio^  of  tinse  btiAirCiy  a&d  that  he  appeared  ta  have  takea  that  pigxnta- 
Iri^  isipiikfy  hii  levig^hefithed  leoeatment  If  Ike  puUicalioo  had  btett  wach 
-«  flagnmitieetitenpt  an  it  hiiid  been  reppesenited  faer^  abd  bo  daDgerauslj  caku- 
lated  as  iie  tt8erted4  to.priM^lie  peraooal  vioienoe  to  the  courts  he  had  dealt 
'^iilte<tfiftid^rf]f''with  tiie  printer' vm>  had  seatieied  thia  fifebnnd  tbroogh  lihe 
ecate.  -  >Ba^  tho  pm^  iMf  rtf^iiired  not  even  a»  admonition  from  the  bend^ 
fliettgh  ia  the  CRMB"on>  which  the  reepondenl  had  relied  iot  his  exaaopfe^  the 
chaioeUidib  'of  BngtMld^had  pwiished  che  printeia  too.for  a  much  lese.duigiar- 
ousoffoooe.  But  in  Vhe  prMfit  caaO)  which  the  leepondent  had  repraBenied  to 
faeive  been  of  the  nM^  critninal  aad.atrooioaa  character,  and  hie  escape  from 
aeOoarvioleflcd  alttvoet  a^fnhaele,  the  fainter  waa  paosed  harmlessly  thiongh  thfe 
ordeal;  it'Wasionly  When  the  aaiM  of  Mr.  Lawless  was  brovght  before  him 
yadkluily^  that  the  efifenee  dfmanded  the  sererest  retributiona  of  the  law.  Mr. 
S.  said  that  the  apolerjr  wh^h  had  been  det  up,  that  the  roapondent  was.  in 
danger  of  personal  vtofenee,  had  been  eo  cotDpletelj  disproved. that  it  was 
useless  lo  rsriew  the  evidence  on  thai  point 

'  >^  He  Bfikl'th«t  tbe  conduct  of  Mr.  Lawless^  throughout  the  proceedings^  waa 
fespeetful  knd  praiseiworthy ; 

**  That  nothing  fell  from  his  counsei:  that  eould  have  beeo  ofiensive  to  a  pa- 
lient  OP  an  upvrght  judge ;  that  they  had  borne  even  more  than  it  was  tb^  duty 
Co*  sbbniltto.  On  the  one  side,  all  was  paasian,  impatience  and  petulenee— oh 
the  others  tbe  most  respectful  deference  to  judicial  authority.  Tbe  respondent 
was  llie  e«^  penon  whose  Hidecorous  and  intemperate  excitement  attracted  uni- 
veieal  •  notice.  It  vras  <)mte  nsUiral  that  a  community  of  freemen  should  hatie 
felt  eome  indignation  on  witnessing  this  moekery  of  justice.  Yet  not  a  word->- 
DOt  a  murmur- was  heard.  The  respondent  went  out  and  came  back  throuffh 
the  erowd,  fmm  day  to  day,  and*  from  one  hour  to  the  nezt>  as  safely  aa  he 
va1k<9d  his  diamber.  He  waa-  admonished  by  the  argumenls  of  able  and  ia- 
tettfgent  connseiv  one  of  whom  was  his  peisosal  friend,  that  he  waa  advancing 
€»  tender  ground.  H«  was  delicately  cautioned  by  another  personal  friend  in 
terms  that  eodid  toot  be  misanderatood ;  but  he  told  him  (and  it  was  before  he 
moved  at  ail)  that  his  **  course  uasfixedP  He  was  a  volunteer^ t  waa  aU  his 
own  work.'  Should  he  nothate  paosed-^reAeeted --examined/  and  was  there 
any  patt  of  hit  conduct  which  showed  that  he  was  proceeding  as  a  calm  inquirer 
after  truth  t  What  case  or  book  was  examined  f  What  opinionr^and  of  what 
jud^  did  he  consult  ?  The  right  to  personal  Itberty-^to  freedom  of  public 
in^ttiiy-t-of  the  piteas  and  of  t)^  trial  by  jury-*-in'  a  word,  all  that  was  dear 
to  the  American  people,  and  which  had  been  dearly  pardiaaed,  was  at  haaard. 
Was  all  this  not  Worth  the  refleetion  of  a  day  or  an  how  %  Were  the  counsel 
oven  heard?  It  wsa  mockery  and  HmuIL  They  might  aa  well  ha\'e  invoked 
-the  deaf  adder,  et  l^he  dead.  The  aigument  itself  waa  fortddden  on  sonae 
points,  as  (f  hia>retrilNitk>n  on  the  victim  of  his  resentment  might  be  delayed 
too  longt  And  when,  and  wheie  else  was  it  denied  to  the  least  ofiender,  in  a 
ease  involving  his  peraooal  liberty^  that  be  ahould.  be  heard !  The  judgment 
fi^wed  immedialeij  without  lefleetion,  aa  soon  as  the  irksome  forma  which 


and  then  followed  that  intemperate  and  diarepui^ble  axlukitioQ»  idikfc  4im 

nrkneneB  tbemaelvai  eoold  sot  adequate&j  dewibo*  >  It  lUi.degfximM  to 

.penonad.  ioMilt,  when  Mr»  I^wleaaoauld  bear  U  n^  longer  and.  1^4h«epurtvith 

the  approbation  of  his  ooanteL    (Tbe  aanteace  itaietf  wm  pp^f  Ibat  bia  judka^l 

power  Bad  beea  abused.    So  one  oould  read  tbe.puUioal^ioii  by  Mm-  Lai^lieeiy 

and.  not  aay,  that  if  it  liad  -eveD  misiiiterpreted  the  opkuon  on  which  it  wm- 

meotedy  a  public  admoaition  only  would  have  amptj  vindieated  tb^  ofiqod^ 

'<figai^  of  the  «ourk    The  fio^naioa  of  lua.  lieenie  waa  t^  aavefe.GMi}limi)^ 

of  itself.    But  it  <was  wak  eoongh  that  his.  ppofMonal.  chanectar.  afaotild  haye 

beep  bifoogiht  into  sDine  disrepute,  lUid  hisUvdihDOd  token  ,Away.  iieiQQstaJeo 

be  made  to  feel  the  Tespondant's  pereoaal  pottnery  ii»4  suhc^  tO  the  iiturther  d^ 

gradatioB  of  an  irapnaonnieat^    Mr.  B.  ^aid  ibafc  tiiere  iiras  ^pother  paii.of  the 

case,  which  even  his  ioounael  had  not  explaiaed*     SeFeral  monthi,  aftsr.Iha  aue- 

penmon  of  Mr.  Laiwless  had  «xpiBed«  and,  when  he  fimtiappieared.  io  cofut  i^pun 

'in  a  distant  pfitof  the  state,  the  leapondeal  callied  omt  from  the/bench' to  thft 

.ckrk.of  the  eourt  to  knaw  if  Mr.  Lawh»s&'  suspensiQn  from  piaetiqe:b^  ex- 

.pii<ed;-»as  if  in  ignorance  of  rthe  ieins  of  bis.o,wii  ooiirt  in  tlm  pneHcfus  jreHT 

•at  St.  Louie  1    Yet  with  all  these^acottoaaUt^d  proo&itf  passiq&Md  Kioteaee 

it  had  been  said  that  the  respondent  was  i  man  of  .placid  itemperanient  and 

mild  and  gentle  mannera.  If  that  weoe  ao  iodeed^  it  grea^j  attf  qglhoned  the 

unfavorable  inference  that  in  these  proceedings,  he  had  been  actuated  by  pef- 

aonal  resentment  or  some.  unhfliloEvraMi  iQotive. 

'^Mr.  Storrs  said,  in :ooncittsiony.lhat  such  wastbe^ase  on  the  pwi  of  the 

House  of  BepreasntativeS)  on  whieh  they  had  denetanded  in  )the..iiaitiii  oi  the 

AfOfsncan  people,  the  judgment  of  this  hi^h  Court  «n  the  judieUl  ponduot  of 

the  iBespoadent.:   If  the  Court  was  ooavincediup^n  the  evideui^  th^t  the 

Qsorpation  of  the  nnlawfai  jurisdictioa  :whieh:fae  asiiuinad.And  tlM  irioUlioaof 

the  constitutional  securities  of  the  American  peofria  whioh  he  had  Commjued, 

had  aprung  from  the  hottest  error  of  his  judgmdht,  Ood. forbid- that  ho  or  uny 

)ndgQ  diould  be  oondemned  for  that  only.    He  should  qonsid^AtCquvictioa  in 

-aiich  a  ease,  a  great  public  edamity.  But  it  was-  not  to  be.  tolerated  that  in.  any 

"loaBe^  before  any.jodge^  involviii^  the  most  sacmd.  pnvileeeB  of  thia  free  people^ 

he  should  recklessly  renture  on  thia  forhiddeu.  ground-  in  defiaaee  of  all  the 

warnings  he  might  receive,  and  then  demaad  hm  that  his  ufurpatiooa  should 

be  covered  by  the  mantis  of  charity  only.    He  had  net  been  ca|M  to  answer 

for  an  opinion  given  in  the  hurry  of  a  trial  aad  wheie  the  ordinate  cofinieof  the 

administcation  of  his  duties  required  him  to  pronounoe  a  hasty  or  imoiediate 

dedston*    Kor  had  he  been  surprised  into  any  momentary  &eliAg  from  thp  ac- 

jddeqtal  excitement  which  may  someCiaies  occur  in  the  disehaige  ^f  the  duties 

lOf  any  judge.    The  ease  presented  no  upology  or  palliatiQa'fr<»i[|  ancheircuai- 

staBoes.    The  whole  proceeding  waa  hia  own  work — ^be.  velunlariiy  pi^epaised  jt 

and  <de]iberately  execuled  it*    ThaM  iwss  no  proof  that  he  hadepsiou^,  joar^ 

fiilly,  or  patiently  devoted  a  momentfs  redectien  to  tho'examnatioQ  of  Us  judii- 

eial  powers.  He  disregarded  the  auggestions  of  frieDdship  and  the  admoaitioip 

lof  cotmael.  :  The  tery  exdtement  which  dreir  that  oifii^ed< assembly  into  his 

•court-room  should  have  admonished  him  to  kwk  oar^vlly  to  his  jurisdiction 

and  be  well  assured  that  the  authority  which  he  astomed  iiras  sustained  by  the 

joooatitutiGn  and  laws  of  his  eouatry. .  It  waa^ioiibo.betokisal^  if  he  k»d  «(T«ft' 
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th«ii  Men  tlfin  ptiMiefltkm  fbr  ilie  fint  bvne,  that  lie  AoxM  liave  reHi^  to  U» 
tloset,  opened  a  rdudae  of  coraraefntaries,  replaced  it  hastily  upon  the  sheff,  and 
pudthig  on  hie  c!oak,  have  hastened  to  hn  eonrt-room,  and  invettfng  himMdf 
there  with  his  jndieiaA  armour,  hav4  seat  the  sheriff  f:>r  a  free  dtizeti,  beforre 
the  exdtenient  at  his  ib^rogs  had  subsided-^'-'that  as  his  resentment  quickened 
and  his  pulse  beat  fMter  tinder  the  short  delay  of  a  hiisty  and  ffl^prepared  de- 
'fcnce  bj  counsd  who  were  accideiitaHj  in  cotrrt,  he  should  have  seized  the  firit 
moment  of  which  the' forms  of  law,  with  the  least  appeamnce  of  decency,  per- 
mitted him  to  avail  hinlsel^  to  bring  down  his  vengeance  on  his  victiti!  and  trien 
appear  before  this  high  Court  to  plead  the  errors  of  his  judgment  as  the  apo- 
'iogy  for  his  usurpatioitf^  against  the  violated  liberties  of  his  countrymen  and  the 
insuHed  aovereignty  of  the  constitution.  Charity,  as  well  as  mercy,  was  indeed 
a  heavenly  virtue.  It  ^blesseth  him  who  gives  and  him  who  takes.^  But  before 
the  Respondent  claimed  that  he  should  *  find  mercy,  rendering  non^ — he  should 
have  felt  assured  that  it  was  not  a  case  in  which  it  could  be  Ihirly  alleged 
agaiost  him  upon  ttie  evidence,  that  he  had  never  exercised  his  judgment  at 
all"  "     » 

I  BOW  read  front  Mr.  Bubhanan's  argument,  another  of  the  Managers  for  the 
prosecution — a  ringle  paragraph : 

♦*  I  have  made  thtse  remarks  in  reply  to  the  argument  of  the  gentleman,  and 
'not  because  they  have  any  material  bearing  on  the  case  now  before  the  Court. 
When  [  came  to  sum  up  the  testimony  (which  has  hitherto  I  think  been  too 
slightly  examined,)  I  trust  I  shall  be  able  to  make  it  as  clear  as  the  light,  thai 
the  Judge  acted  under  the  influence  of  his  evil  passions  and  the  stings  of  morti- 
fied vanity,  and  not  with  that  coolness,  caution  and  dignity,  which  ought  ever 
to  be  found  upon  the  bench,  and  which  will  ever  be  respected  there.  Kor  should 
I  consider  his  conduct  less  reprehensible,  had  he  been  able  to  command  his  tem- 
per, and  do  an  act  of  cruelty^  with  cahn  and  deliberate  malice. 

**I  have  now  arrfved  at  the  great  points  of  the  cause.  And  I  shall  in  the 
first  place  proceed  to  show,-  that  the  conduct  of  Judge  Peck  was  an  express  vio- 
lation of  the  Constitution  and  laws  of  the  country ;  ^nd  in  the  second,  that 
from  the  circumstances  attending  the  case,  the  Court  ought  to  infer  a  crinninal 
intention.  The  first  will  be  a  question  of  law,  the  second  of  fact.  If  I  should 
succeed  in  establishing  these  two  propositions,  then  I  shall  demand  the  judg- 
ment of  this  Court  against  the  respondent.  I  well  know  that  the  feelings  of 
mercy  are  ftir  more  congenial  to  the  breast  of  every  member  of  this  Court,  than 
•tlie  dicbCes  of  stern  ami  inflexible  justice;  but  yet  I  trust  they  will  remember 
that  in  pardoning  this  Judge,  if  he  be  guilty,  they  may  attack  the  first  'prin- 
ciples of  civil  liberty,  and  destroy  one  of  its  firmest  foundations." 

The  able  and  dosing  Manager  of  the  prosecution  in  that  case,  only  claimed 
the  oonvictlon  of  the  respondent  in  the  case,  in  the  event  of  his  establishing  two 
propositions — ^first, "  the  illegal  or  unconstitutional  act  of  the  respbndent ;"  and 
neitt,  that  ^from  the  circumstances  of  the  ease,  the  court  could  infer  the  crim- 
inal intention."  It  Was  k  concession  of  the  entire  point  Imaker  in  this  case. 
*  I  read  now  (page  870)  from  the  argument  of  William  L.  Meredith,  one 
of  the  ablest  lawyers  of  Pennsylvania — and  of  the' United  States  in  fact: 

^If  the  publication  of  Lawless  did  not  amount  to  a  contempt,  or  if  in  pun- 
ishing it,  the  respondent  transcended  the  limits  of  his  power,  did  he  act  hon- 
'^itly,  though  erroneously  I  or  from  a  malicious  hitontionr  Thn  intentitm  is  dis- 
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tjncil J  charged  id  tha  article  of  impeaehm^t,  and  n  cBwatirt  tq  ooBitj^te  gaik. 
.  la  every  c^e  of  morals  and  of  law,  the  crinDioal  nuDd  must  accompanj  the 
unlawful  act.  If  the  act  be  lawful  all  ioquirj  into  the  intention  is  unbeoeBaaiy; 
if  it  be  unlawful,  it  then  becomes  proper  to  consider  with  what  mind  it  was  done. 
J  There  must  be  a  cuocurrence  of  act  and  iotentioa  to  J»ake  the-oSwoe.  This 
is.  the  humane  maxim  of  the  law,  which  must  govern  this,  as  it  gDverns  all  other 
cases.  Although  lor  judicial  acts  within  the  proper  sphere  of  their  jurisdictioa, 
the  wisdom  of  the  Uw  has  exempted  Judges  from  all  r^fpooaibility«  civil  or  crim- 
inal, before  the  ordinary  Courts^  yet  here,  in  this  High  Court  of  Impeadima&t, 
the  cgnstitution  has  made  them  amenable*  Not,  however,  for  error  in  judg- 
mept — not  for  unintentional  wrong — hut  for  corruption,  isalice,  wilful  wrong—- 
done  under  color  of  law.  An  impeaphmcnt  for  mere  error  in  judgment  is  con- 
trary U>  ail  the  principles  of  our  judicial  institutions,  as  well  as  to  the  whole 
^irit  of  criminal  justice.  Tlieie  must  be  a  wilful  abuse  of  authority-^iplaiii 
and  clear  proof  of  m^icp  or  corruption.  Is  there  such  proof  in  this  csset 
Where  are  we  to  look  for  it  I  Is  it  to  be  made  out  only  by  inference?  Where 
are  the  circumstances  which  justify  such  an  inference  ? 

^  Has  there  been  so  gross  and  palpable  a  departure  from  all  precedenii  that 
no  imputable  degree  of  ignorance  can  account  for,  and  which  therefore  ought 
alone  to  be  attributed  to  a  corrupt  mind  f  The  undisturbed  current  of  deeision — 
the  accumulated  precedents  uf  every  t^e — the  authorities  with  which  this  ease 
has  been  loaded  and  oppressed,  answer  this  question  :*r^ecisions  not  of  fingliah. 
Courts  alone,  but  of  our  own  Courts,  in  every  stage  of  our  political  coune,  un- 
der every  change  of  the  political  constitutions  of  the  States  of  the  Unions-de- 
cisions that  have  passed  through  the  ordeals  of  impeachments  and  conventions, 
untouched  and  unaltered. 

^  Can  the  inference  be  made  out,  by  any  proof  in.  the  cause,  of  pergonal  ill- 
will  on  the  part  of  the  respondent  to  Mr.  Lawless?  There  is  no  such  proof. 
Will  you  look  for  it  in  the  natural  temper  and  disposition  of  my  client!  If, 
indeed,  that  temper  had  been  proved  to  be  arbitrary,  cruel  and  vindictive,  thete 
might  be  some  color  for  such  an  inference.  But  how  ditlerently  has  he  been 
described  to  you  by  those  who  have  known  him  long  and  intimately  I  Sir,  the 
richest  consolation — that  which  has  borne  his  spirit  up  iibove  the  storm  and 
tempest  of  this  prosecution,  is  the  suffrage  of  every  witness  who  has  been  exam- 
ined, to  a  reputation  unstained'  and  unblemished — to  a  disposition  fall  of  gen- 
tleness and  kindness,  which  has  made  him  many  friends,  but  never  lost  him 
one — to  a  judicial  career  of  irreproachable  purity  and  integrity,  against  whicht 
until  now,  complaint  has  never  breathed  a  whisper. 

^  But  it  is,  I  understand,  to  the  particular  transaction  itself,  that  the  hooor- 
-able  Managers  point  for  their  proof.  It  is  said,  for  example,  tlmt  Judge  Peck's 
language  was  rude,  abusive  and  contemptuous;  that  knowingi  as  he  must,  Mr. 
Lawless  to  be  the  author  of  the  publicatipn,  he  presuo^  to  speak  of  it  as  a 
false  and  scandalous  libel.  \\  hy,  sir,  regarding  it  as  a  libel,  being  about  to 
punish  it  as  a  libel,  was  it  at  all  remsrkablei  thaty  he  shonkl  use  the  appro- 
priate hmguage  of  the  law  in  defining  a  libel !  How  did  Chief  Justice  McKean 
describe  the  libeller  in  Oswald's  case?  What  was  the  language  of  the  mM 
and  courteous  Tilghman,  in  addreaung  Duane  ?  Where  are  the  rules  for  judi- 
cial decorum  and  pOiiteness  ?  Is  a  judge,  under  peril  of  impeachment,  to  speak 
by  the  card,  to  measure  every  word  be  utter^  in  describing  an  offence^  levt  he 
may  wound  the  feelings  of  the  offender? 
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**  But  Bgain — ^Lawless  was  frequeiUly  intemipted  by  the  respondeat,  while 
irgMiog  the  rule  against  Foremau.  Why,  in  the  first  place,  Mr.  President,  let 
me  appeal  to  every  gentleman  accustomed  to  Courts  of  justice,  whether  any- 
thing is  more  common.  How  natural  was  it  upon  this  occasion  ? — Mr.  Jjawleaa 
was,  it  seems,  examining  the  truth  and  accuracy  of  the  publication,  by  compar- 
ing it  with  the  opinion,  and  the  interruptions  consisted  in  the  Judge  pointing  to 
passages,  which  he  thought  necessary  should  be  noticed.  That  which  serves, 
however,  best  to  show  the  character  of  these  interruptions,  is  the  fact  attested 
by  several  witnesses,  that  although  Mr.  Lawless  is  very  irritable,  easily  moved, 
and  most  impatient  of  interruption,  either  from  the  bench  or  bar,  he  made 
upon  this  occasion  no  such  complaint/' 

And  so  I  say  in  this  case.  Where  is  the  proof  of  malice  or  corruption?  If 
it  is  to  be  inferred,  as  it  will  be  maintained  in  the  argument  of  the  counsel, 
where  are  the  facts;  where  the  circumstances  from  which  it  can  be  inferred; 
where  the  facts  and  circumstances  which  do  not  preclude  such  an  inference  from 
the  mind  of  any  honest  man  ? 

I  shall  no<v,  Mr.  President,  proceed  to  examine  several  of  the  charges  which 
have  been  preferred  against  the  Bespondent,  with  reference  to  the  principles  of 
law  to  which  I  have  called  the  attention  of  the  Court ;  and  I  shall  do  this  very 
briery,  and  9hall  only  dwell  upon  those  charges  in  which  I  think  I  can  add 
something  to  the  argument  submitte  I  by  my  associate;  and  I  do  eveq  this 
under  circumstances  of  embarrassment  from  the  fact  that  on  a  previous  occasion 
I  commented  briefly  upon  these  charges,  doing  it  then,  however,  only  with  a 
view  to  call  the  attention  of  the  Court  to  the  prominent  f.icts,  and  io  state  such 
proof  as  we  should  expect  to  introduce  in  regard  to  those  charges.  An  addi- 
tional circumstance  of  embarrassment  now  is,  that  I  am  compelled  not  only  to 
follow  in  the  course  which  I  before  pursued,  but  aUo  in  the  course  pursued  by 
my  associate.  \Ve  have  not  had  the  benefit  which  is  ordinarily,  nay,  I  may  say 
universally  given,  in  the  administration  of  criminal  jurisdiction,  of  knowing  from 
the  other  side,  where  they  rested  their  case,  where  they  rested  the  detail,  what 
are  the  points,  in  law  and  fact,  upon  which  they  rely  for  conviction.  It  is  there- 
fore on  my  part  an  effort  of  extreme  personal  exertion. 

I  regret  that  I  could  not  have  learned  the  points  which  they  mean  to  drive  at 
the  defendant.  It  would  at  least  have  furnished  something  to  provoke  argu- 
ment ;  but  I  am  deprived  even  of  that  poor  comfort  and  inspiration.  The  whole 
fire  is  left  for  the  conclusion  of  the  case.  We  are  laboring  in  it  somewhat  in  the 
dark.  I  know  yery  well  that  I  shall  feel,  when  I  shall  have  listened  to  the  dis- 
tinguished counsel  who  will  close  this  case,  how  much  better  an  argument  I 
could  make^  if  I  could  follow  him,  and  how  much  pleasure  it  would  give  me  to 
meet  some  of  the  propositions  which  he  may  possibly  introduce. 

And  now  as  to  the  first  Article;  In  order  to  sustain  this  charge  it  is  incum- 
bent on  the  prosecution  to  prove,  to  make  out  to  the  satisfaction  of  the  Court, 
that  it  is  a  case  of  bribery ;  and  not  only  of  bribery,  but  of  dear,  positive,  une- 

?uivocal  bribery.  That  is  the,  position  of  the  prosecution.  It  is  well  defined, 
t  was  announced  three  weeks  ago  that  the  first  charge  was  a  chaige  of  direot 
bribery.  The  Court  will  hold  them  to  that  statement;  and  it  requires  no  exer- 
cise of  the  power  of  the  Court  to  enable  them  to  do  that  because  the  rule  is  well 
settled  that  a  man  cannot  be  convicted  of  one  matter  upon  a  charge  of  another 
matter.    Either  this  charge  must  be  sustained  or  a  chaiige  of  bribery  not  h^ 
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J9U8ftutudf  or  else  the  dcrfendant  goes  acquitted.  Now  upoD  ite  face,  I  aball  sot 
atop  to  criticise  it  id  detail.  It  requires  a  good  many  readrngs  id  otder  to-m- 
certaiD  what  it  does  coDvey.  I  suppose  do  one  will  conteod  Uiat,  on  ita  'face, 
it  is  i  charge  of  bribery;  and  I  was  surprised  when  1  read  in  the  report  of  the 
gentlemad^s  speech,  that  he  took  that  position.  It  does  not  erven  resemble  an 
aceusation  of  bribery.  It  simply  charges,  and  alone  it  char^  a  collusive  arrange- 
ment, after  a  note  was  received  for  the  amount  of  that  loan  to  permit  it  to  he 
paid,  when  in  fact  it  was  not  paid,  and  when  the  money  was  received  by  tiie 
respondent  and  kept  as  a  gift  as  Sanderson  designed  it  should  be.  Is  that -of 
itself  a  charge  of  bribery  ? — Certainly  not.  It  is  a  charge  of  a  ban  subsequently 
converted  into  a  gift 

But  it  will  be  contended — I  suppose  it  must  be  contended — 4ind  that  is  the 
proper  subject  of  inquiry  here:  by  the  proof  which  has  been  submitted,  have 
they  satisfied  this  court,  that  it  was  a  bribery,  or  that  it  was  designed  to  be  a 
bribery.    I  say  then,  inregard  to  this  charge — ^for  I  do  not  propose  to  recapitu- 
late the  points  made  by  myself  on  a  former  occasion,  nor  those  made  by  my 
associate  yesterday — I  say,  it  was  nothing  but  a  loan  of  money,  as  it  was  under- 
stood to  be  by  both  parties,  until  after  the  decision  in  Court.    It  was  nothing 
but  a  loan  of  money,  as  understood  by  both  parties  uutil  after  the  decision — 
not  until  after  the  decision  announced  in  the  conversation  with  Sanderson,  in 
the  United  State<t  Hotel ;  not  until  after  the  decision  was  announced  to  me  on 
the  Sunday  previous;  but  until  after  the  public  decision  in  the  Court    It  was 
nothing,  I  say  but  a  loan  of  money  in  the  minds  of  both.     Now  there  must 
have  been  a  corrupt  intention  on  the  start;  there  must  have  been  a  sinister  mo- 
tive at  the  outset,  in  order  to  admit  for  a  moment,  the  idea  of  bribery.    I  sup- 
pose there  must  be  two  parties  to  such  a  transaction ;  but  here  it  was  regarded 
as  a  loan  of  money.    What  did  the  respondent  apply  for  in  this  interview  with 
Sanderson,  which  probably  was  on  theMonday  or  Tuesday  preceding  the  decis- 
ion in  open  Court    What  was  his  avowed  object  9     He  made  the  propositiou 
for  a  loan.    Not  only  so,  he  stated  the  reasons  of  his  proposition — why  it  was 
he  wanted  the  loan,  and  what  he  wanted  to  do  with  the  money.   He  asked  for 
no  gift;  he  asked  not  to  be  bribed ;  he  asked  not  for  money  with  reference  to  a 
decision  he  was  to  make;  but  announcing  or  having  announced  one  which  he 
had  made,  he  applied  for  a  loan  of  money,  and  state  i  the  otject    He  fixed 
the  amount  himself  at  $200.    What  did  he  assent  to?    If  there  was  a  com 
pact,  it  was  either  an  honest,  or  a  dishonest  one;  it  was  either  a  loan  or  it  was 
a  bribe,  or  at  least  an  incipient  bribe ;  something  designed  in  the  end  to  be 
mtade  a  bribe,  if  such  a  thing  could  be  possible.    But  what  did  he  assent  tol 
He  simply  assented  to  the  proposed  loan  of  money.   Now  this  is  the  testimony 
of  the  prosecution ;  and  the  testimony  of  the  prosecution — ^not  ours. — The  tes- 
timony of  the  prosecution,  itself  makes  this  transaction  a  loan  of  money,  pmposed 
by  the  respondent,  and  accepted  as  such,  and  only  as  such,  by  Mr.  Sanderson. 
It  was  not  until  the  August  or  Septemlner  following,  that  Sanderson  first  dis- 
' closed  to  the  iFudge  his  mtention  to  mako  that* money  a  gift,'  It  was  uot  until 
the  respondent  had  been  married,  goue  East  and  returned ;  nbt  until  Sandenxm 
had  gone  Bast,  seen  Theodore  Perry,  and  returned;  that  this  idea  of  Sander- 
'Son^s  was  ever  disclosed  to  the  respondent;  and  then  it  was,  on  the  occasion  of 
4he  respondent's  proposing  to  pay  back  to  him  the  amount  of  money  wfaicb 
bad  been  loaned.    liTow  these  stubborn  Ikets  are  befbre  you,  and  yon  must 
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ceoetve  thoD.  They  Lave  been  placed  befere  you,  sot  by  U8»  but  by  tbe  pftAy 
"mho  sets  this  transaction  up  m  a  bribe.  If  it  waa  a  bribe^  if  a  gift^  if  an  un- 
conditional loan  of  money  never  to  be  paid,  why  did  the  respondent  propose  to 
pay  it?  Why  send  for  him  to  receive  it;  why  meet  him  coming  down  the  street 
and  propose  to  pay  the  money  t— an  act  itself  which  indicates  the  nature  of 
the  transaction ;  an  act  consistent  with  the  idea  that  it  waa  a  loan  of  money, 
n?hich  a  man  of  honor,  although  no  note  had  been  given,  he  felt  bound  to  pay 
SM  borrowied  money.  Then  it  was  that  Sanderson  disclosed  his  idea  of  making 
.it  a  gift. 

Another  &ct  shows  the  same  thing.  Sanderson  swears  that  he  did  not  know 
ivhat  was  his  intent  up  to  that  time,  that  he  did  accede  to  tbe  Judge's  proposi- 
tion iot  a  loan,  and  did  let  him  have  the  money  as  such;  and  then  afterwards 
did,  from  an  idea  of  making  it  a  gift,  and  then  charged  it  over  to  Perry,  hia 
prinoipaJ.     And  consistently  with  making  it  a  gift,  he  pi-oposed  it  as  each  to 
the  Judge,  and  carried  out  his  intention  by  avoiding  to  receive  it  bsck,  and  by 
iftUing  him  it  was  of  no  consiequence,  he  could  pay  him  some  other  time,  and 
that  whenever  he  needed  it,  it  wouid  be  so  much  money  which  he  had  deposited 
aomewhere,  and  he  could  call  and  get  it  The  reply  of  the  Judge  on  that  ocoa-  i 
■aton  ia  another  significant  fact  to  show  the  motive  of  the  transaction.     He  de- 
dined  to  receive  it  as  a  gift;  and,  upon  Sanderson's  urging  it,  alluding  to  the 
..gieat  benefit  the  Judge  had  conferred  upon  him,  the  Judge  attached  no  impor- 
tance to  that,  and  held  it  up  before  him,  as  a  mere  act  of  duty,  which  he  was 
compelled  to  do.  Then  so  far,  and  up  to  long  after  the  decision  bad  been  made 
in  Court,  this  transaction  was  regarded  by  both  parties,  and  especially  by  the 
respondent,  whose  motives  alone  we  care  for  here,  as  a  loan  of  money.    If  so, 
then  what  becomes  of  the  idea  of  bribery  ?     For  it  must  have  been  bribery 
before  the  decision,  in  order  to  make  this  a  pertinent  charge,  or  in  order  to  give 
'  It  any  force  or  effect  whatever.    This  is  a  demonstration  as  it  appears  to  me, 
that  on  the  ninth  day  of  June,  when  the  respondeat  pronounced  that  decision 
.  in  the  Oircmt  Court,  he  just  stood  in  the  relation  to  Sanderson  of  a  man  who 
had  received  ifrom  him  1 200  of  borrowed  money.    That,  however,  was  no  oor- 
Toption.    There  waa  no  bribery.    And  besides,  bear  in  mind  another  fact  most 
.  niaterifd.to  this  case-*^that  at  Uie  very  time  when  this  loan  was  besought  and 
<  granted  aa  such,  Judge  Hubbeli  had  in  point  of  fact  decided  the  case. 

I  have  just  said  that  the  proof  precluded  the  idea  of  bribery,  from  thecon- 

.veraation  and  language  of  the  parties  when  it  was  going  on.    I  say  it  doea-pre- 

.clade  it,  unless  some  person  here  supposes  and  assumes  that  a  Judge  ciirnot 

borrow  money  of  a  friend  who  has  a  case  in  his  Court;  or  unless  that  neotea- 

vily  implies  corroptaon.    If  that  be  the  hypothesis,  let  us  learn  it    If  a  Judge 

;]8  to  be  precluded,  because  he  is  a  Judge,  and  because  as  such,  he  has  got  to 

.(pass  upon  a  case  in  which  be  is  concerned,  and  may  be  accused  of  bribery;  if 

.  a  Judge,  on  such  grounds,  is  to  be.preduded  from  borrowing  money  of  a  frieody 

^or  from  asking  him  to  endorseibk  note,  or  from  doing  any  of  those  other  iarors, 

riwhiah  we  are  all  liable  .to  have  to  eall  upon  our  friends  to  do  at  any  period ;  let 

ins. be  flssnrad  of  it  now.    It  may  raise  a  suspicion  in  the  minds  of  those  who 

ova  disposed  to  suspect  everything  and  everybody;  but  even  that  suspioienia 

Appalled  in  this  instance,  by  the  unlimited  proof  which  the  proeeootion  haain- 

^oduoed  here  of  the  nal  transaction  itadf.  It  ahows  most  oonoluaydy  that  the 
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Jiidg«  coaM  not  baTe  oontemplatecl  any  impropriety,  or  ake  why  did  he  do  it  t 
Why  not  have  borrowed  of  somebody  eleef  Why  do  it  in  a  public  manner? 
Why  do  it^  when  it  may  be  known  and  exposed  to  all  the  world  ?  It  all  bhowg 
the  innocence  of  his  intentions.  The  fact  was,  he  was  asking  one  whom  he 
looked  upon  as  bis  friend,  to  accommodate  him  under  the  circnmstancee  in 
which  he  was  placed  at  the  time. 

Did  it  afterwards,  then,  by  any  conduct  which  has  been  disclosed  here  in 
evidence,  assume  the  character  of  a  bribe!  If  that  is  maintained,  I  ask,  what 
was  it  for?  what  the  object?  what  object  is  disclosed  even  in  this  their  own 
evidence  ?  The  very  circumstances  under  which  the  money  was  left,  show  that 
it  could  not  have  been  a  bribe.  The  very  circumstances  under  which  the 
money  was  left  by  Sanderson,  in  the  room  of  the  respondent,  at  the  time  of 
the  taking  up  the  note  which  the  respondent  had  given  him,  show,  to  my  mind, 
most  conclusively,  that  it  could  not  have  been  a  bribe,  nor  intended  to  be  a 
bribe. 

Again,  the  amount  is  a  circumstance  to  be  taken  into  consideration  in  oon- 
nection  with  the  idea  of  bribery.  It  is  in  proof  tliat  the  cause  pending  was  an 
important  one.  It  was  a  summary  proceeding  by  attachment,  involving  a  debt 
to  the  amount  of  921,000  and  upwards.  It  is  in  proof  that  Sanderson,  who 
was  the  agent  of  the  plaintiff,  paid  for  srevices  to  his  attorn ies  in  that  cauae^ 
some  $1,250.  Now,  if  he  felt  sure  of  his  case  from  as  long  ago  as  when 
he  met  Judge  Hubbell  at  Madison,  which  was  immediately  after  this  suit  was 
instituted ;  if  he  had  got  the  Judge^s  ear,  especially  if  he  got  encouragement 
from  him,  and  more  stiil,  if  he  extracted  an  actual  promise  from  him  of  what 

.  he  would  do,  what  nonsense  it  was  for  him  to  pay  that  large  amount  of  money 
to  counsel  for  ser%'ices  in  the  cause. 

Again,  what  sort  of  an  opinion  must  any  man  entertain  of  the  respondent, 
to  believe  that,  in  a  suit  hotly  contested,  involving  $21,000,  with  all  the  pecu- 
niary fate  of  Sanderson  for  life,  perhaps,  or  for  the  present  at  any  rate,  in- 
volved in  it,  he  ooutd  have  expeeted,  or  that  the  Judge  wauld  have  consented, 
for  the  small  bribe  of  $200  to  decide  the  case  in  his  favor?  Is  not  this  asking 
a  little  too  much  for  men  who  know  human  nature, '  and  especially  men  who 
know  the  respondent?  I  think  you  would  all  give  him  credit  for  shrewdness 
enough,  if  he 'was  to  be  bribed,  to  set  his  price  a  little  higher  than  $200 !  It 
is  making  him  look  too  small.  It  is  unworthy  of  this  prosecution  to  say  that  he 
is  so  contemptible  a  scoundrel  that  he  was  bribed  for  the  paltry  sum  of  $200. 
^gain,  this  transaction  between  Sandenon  and  the  respondent  became  a 
pffblic  one,  else  how  did  it  get  before  this  committee.  How  has  it  got  belbre 
this  Senate  ?  It  was  long  ago  a  public  thing.  How  did  it  become  so  f  Who 
disclosed  it!  Ta  bribery  carried  on  in  your  public  streets  in'  public  places !  No; 
it  is  done  in  secret    If  this  is  bribery  between  Sanderson  and  Judge  Hubbeli, 

.who  disclosed  it!  Which  one  of  them !  for  it  must  be  the  one  or  the  other. 
There  is  no  proof  of  any  witness  having  seen  it  It  must  have  come  to  U^t, 
therefore,  necessarily  from  one  or  the  other  of  the  parties  to  it.  Which  oo« 
had  disclosed  it;  whjch  one  has  been  fool  enough,  if  it  was  a  bribe  and  designed 

^to  be  such,  to  have  advertised  it  to  the  worki,  and  to  have  exposed  their  own 

Jnfamy;  and  yet,  that  is  the  oonduaion  you  are  forced  to,  that  there  has  been  m 
bribery  gotten  up  between  these  two  parties^  and  of  each  a  contemptibk  ch»* 
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nuier  i6Q!  .  Wei],  after  the  bribeiy,  or  after  the  Qecisioiif  one  or  both  of  them 
disclosed  their  gailt  to  the  world !  It  is  a  monstrous  proposition.  It  is  not 
huinan  nature;  it  will  aot  be  believed. 

But  in  all  this  discussion  of  the  matter,  I  have  left  out  of  view  another  and 
most  important  fact,  and  one  which,  in  mj  own  mind,  entirely  disposes  of  the 
accusation.  At  the  time  of  this  transaction  in  money,  the  decision  had  been 
already  made.  It  had  been  already  not  only  made,  but  annoiinced  to  such 
persons,  and  under  such  circumstances,  that  it  might  be  universally  known ;  no 
limitation,  no  injunction  of  secrecy,  were  imposed  upon  those  to  whom  it  was 
cpmmuoicated.  Now,  if  the  decision  of  the  cause  had  been  already  made,  and 
bad  been  promulgated,  although  not  in  Court,  yet  privately  and  in  good  faith, 
it  is  satisfactory  evidence  that  this  transaction,  which  was  subsequent,  could  not 
have  been,  by  any  possibility,  a  bribe,  I  say,  there  is  no  evidence  to  indicate 
anything  of  that  character.  A  man  cannot  be  bribed  to  make  a  decision  which 
is  already  made  and  already  announced.  I  take  it  that  that  is  a  demonstration 
of  the  falsity  of  aay  idea  of  bribery. 

Now,  the  proof  shows  that  on  Sunday  evening,  if  I  am  believed,  the  6th 
day  of  June,  being  about  to  start  for  Baltimore,  and  being  very  anxious  to 
learn  the  decision  of  this  case  as  I  should  see  the  plaintiff  in  New  York,  I 
called  upon  Judge  Hubbell  and  asked  for  the  decision.  The  papers  were  then 
before  him,  though  the  case  had  been  in  his  hands  some  days.  He  said  he  had 
just  been  looking  them  over  and  was  satisfied  that  he  must  sustain  the  attach- 
ment. This  was  yet  unknown  to  Sanderson.  He  was  not  even  in  Milwaukee^ 
having  not  yet  returned  from  New  York.  I  left  on  the  7th  of  June.  Sanderson 
xmist  have  returned  afterwards,  either  the  same  day  I  left  or  the  day  after;  but 
probably  on  Tuesday.  Then  in  an  interview  wiih  the  Judge,  in  a  casual 
neeting  at  the  United  States  Hotel,  where  they  both  boarded  at  the  time  he 
made  the  inquiry  of  him  which  I  had  made,  and  learned  that  he  had  decided 
the  suit;  and  on  being  asked  if  he  had  any  objections  to  communicate  to  him 
how  he  had  decided,  he  replied  that  he  did  not  know  as  he  had,  and  told  him 
the  same  that  he  had  previously  told  me.  It  was  then  immediately  after  the 
interview  that  the  respondent  proposed  to  Sanderson  that  he  should  loiiU  him 
some  money.  Now  here  the  decision  had  been  announced.  It  had  gone  aa 
fiitt  as  steamer  and  railroad  couki  carry  it  to  the  plaintiff  in  New  York.  It 
might  go  in  an  instant  after  communicating  to  Sanderson,  by  telegraph  to  New 
York ;  yet,  until  after  this  decision  had  been  announced,  there  is  not  a  word 
of  evidence  in  regard  to  any  propoaitioB  for  a  loan  of  money. 

Sanderson  has  positively  sworn,  that  there  was  none  whatever,  and  he  is  a 
witnesis  for  the  prosecution;  and  yet  you  are  asked  to  believe  the  monstrous 
Imposition  that  after  announcing  his  decision  as  he  did  on  Sunday,  a  proposi- 
tion was  made  to  bribe  Judge  Hubbell  to  make  a  decision  that  he  had  already 
made.    Most  exceUeni  logic  I    Worthy  of  this  prosecution  1 1 

I  was  going  on  to  remark,  that  another  circumstance  which  they  have  proven, 
is  eaually  inconsistent  with  their  logie;  and  that  is,  the  opportunity  sought  for 
the  bribery — ^in  one  of  the  most  public  places  of  the  city  1  Why,  it  might  have 
been  in  the  board  of  trade^  or  on  the  most  public  corner  of  our  city,  as  where 
it  was.  A  casual  meeting  in  the  dining  room  hall  in  the.  XT.  S  Hotel,  one  of 
the  most  public  phicea  of  our  city,  was  the  place  where  eierj  particle  of  th^ 
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eoDyerasHon  took  place;  wbere  the  arraogeineiit  for  ibe  loan  iras  mad^i  aoA 
where  Sanderson  went  out,  got  the  money,  and  delivered  it  to  the  relpoodeot* 
Is  that  to  be  believed,  that  if  a  bribe  was  contemplated  by  ei&er  of  these  pav« 
ties,  the  opportunity  for  it  would  have  been  sought  where  everybody  could  have 
seen  it,  and  iieard  it,  and  there  to  hkve  eutered  into  a  detailed  ammgemeiit 
which  was  to  be  bribery  ?  Now  before  the  counsel  can  find  one  particle  of  even^ 
unjust  suspicion  to  the  conduct  of  the  respondent)  in  this  case,  he  must  throw 
out  of  it  every  fact,  and  actually  discredit  the  testimony  of  his  own  witnesi^  Mr* 
Sanderson;  and  when  he  throws  that  out,  then  where  is  there  any  proof  what- 
o^'er  upon  this  charge.  He  must  take  the  proof.  He  must  credit  that  witness* 
He  is  his  own  witness;  and  when  he  does  oredit  him,  he  must  credit  hrm  fbSy*. 
He  must  take  all  the  facts  and  circumstances,  and  must  reconcile  them  all  m'Ak 
the  hypothesis  that  this  was  a  case  of  intentional  bribery. 

Another  fact  is  in  proof  here — that  the  final  transaction  of  leaving-  th*' 
money  in  the  chair  by  Sanderson,  when  the  note  was  taken  up,  took  plaos  be* 
fore  these  impeachment  proceedings  were  commenced.  I  kn<ow  not  why  that 
was  made  a  matter  of  inquiry  except  to  throw  discredit  and  suspicaon-  upon  the 
transaction  by  making  it  appear  that  there  was  an  attempt  to  oo\'«rr  it  up,  tc^ 
make  it  appear  all  rights  although  it  was  infamous;  in  fact,  aft^er  these  proceed- 
ings were  contemplated  against  Judge  Hubbell,  and  when  be  might  be  callhd 
upon  to  account  for  his  conduct.  How  then  did  it  become  public? — ^In  point 
of  fact,  if  you  believe  Sanderson,  the  money  was  left  before  the  I'«egisiaturei 
was  in  session,  and  of  course  before  any  complaint  was  made  against  Judge* 
Hubbell.  He  persisted  to  the  last  in  his  design  which  out  of  his  gratitude  wb» 
creditably  to  him,  in  my  judgment,  to  make  that  loan  to  him  a  eoinpHmentarf 
gift,  a  testinnonial,  if  yon  please,  of  his  friendship  and  gratitude^  which  he  Woh 
self  contemplated  bestowing  at  another  time^  in  another  direction.  This  is  the' 
worst  construction  the  proofs  authorize  us  to  put  upon  it  And  is  it  to  be  bsK 
lieved  that  this  pretended  covering  up  was  devised  afber  these  proceedinjgs  were 
threatened?  And  if  it  was  to  avoid  exposors,  how  then  became  that  tranf^o-* 
lion  also  public?  Why  was  it  not  in  secret? — Which  ooie  told  of  it?'  Hare- 
they  been  the  fools  to  go  into  a  transaction  of  bribery,  and  publish  it  to  the- 
world;  and  then  go  into  another  transaction  to  cover  the  first  one  up,  and  then ' 
publish  that  also  to  the  world  ? — Vo !  It  was  a  most  fbolish  and  most^  sim^ 
transaction,  if  that  was  the  intention. — If  it  was  to  cover  up  a  transaction  oT 
bribery,  I  would  say  and  swear,  and  you  would  give  judgment  that  they  were 
both  consummate  fools.  But  if  it  was  a  transaction  on  the  pait  of  Sandeieon, 
as  a  last  effort  when  Judge  Hubbell  was  urging  him  to  takcf  back  the  money 
which  he  had  loaned ;  if  it  was  a  device  of  his  to  carry  out  his  intention-  to- 
make  him  a  gift,  and  force  it  on  Judge  Hubbell;  then  the  conduet  w«t  aH: 
natural — ^natural  on  the  part  of  Sanderson,  as  carrying  out  his  fizad  intention^ 
natural  on  the  part  of  the  respondent  as  at  last  consentifaff  to>  receive  ta-preseali 
which  a  grateful  friend  was  anxious  to  mak^  to  bim.^Tbe  transaction  in  tUat 
way,  and  in  that  way  alone,  is  accountable  for,  on  principles  of  ordinary  Ituman' 
nature. 

I  am  not  now  prep^rred  to  say  that  a  Circuit  Judge  who  ih  paid  by  dlefittttOi^ 
the  niggardly  salary  of  91500  a  year,  with  a  fkmily  to  support,  and^the  pott<( 
ik>n  of  a  gentieaiaB  to  maintain,  if  he  ahall  honestly,  and  i&gi^'  hUbi 
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am  iraportant  cause  in  favor  of  a  fellow  citizen^  and  that  citizen,  in  gratitudei 
aball  see  fit  to  bestow  upon  him  a  present,  He  is  ta  be  damned  for  receiving  it. 
And  if  even  at  fi/st,  he  shall  receive  the  money  as  a  loan,  and  after  repeated 
offers  and  eflforts  to  repay  it,  he  shall  yield  to  the  importnnities  of  his  friend,  to 
consider  it  as  a  gift,  and  shall  as  such  accept  it,  I  cannot  see  either  bribery  or 
turpitude  in  the  transaction.  It  is  no  uncommon  thing  in  human  experience. ' 
Our  clergymen  have  generally  miserable  salaries,  and  many  of  them  could  not. 
live  without  donations  from  their  friends.  And  yet  who  ever  supposed,  that 
for  accepting  them,  they  were  either  as  ministers  or  as  men,  the  less  pious,  dis- 
interested or  pure  ?  Who  ever  stigmatised  the  transaction  as  a  bribe.  Who 
ever  charged  that  the  sermons  they  preached,  or  the  prayers  which  they  offered 
up  to  God,  were  purchased  by  the  money  which  in  gratitude  had  been  be- 
stowed, and  in  friendship  had  been  received. 

Another  circumstance,  which  is  written  all  over  this  proo(  is,  that  in  all  the 
exertions  of  this  committee  of  the  legislature,  which  exercised  an  industry  never 
surpassed,  which  devoted  weeks  and  months  to  hunting  down  the  r^pondent^ 
aird  which  seems  to  hav^  been  inspired  by  a  malice  seldom  equalled,  they  have 
iiot>  in  their  whole  oou»e  of  investigation,  been  able  to  find  another  single  in- 
stance of  bribery,  another  single  instance  where  it  is  alleged  that  he  received 
money  as^a  oonsideration  for  a  decision  which  he  had  given,  or  was  to  give.  Is  it 
not  probable  that,  in  the  ordinary  course  of  things,  if  he  was  to  be  bribed,  if 
he  was  corrupt,  holding  court  as  he  did  forty  weeks  out  of  the  fifty -two  in  the 
year,  doii^  harder  labor  than  any  five  lawyers  in  his  whole  circuit  put  together; 
if  he  was  a  person  who  could  be  bribed,  or  even  tampered  with,  is  it  not  prob- 
able that  some  other  suspicious  case  would  have  turned  pp  where  it  might  have 
been  proved  that  he  had  been  the  recipient  of  money.  No  other  case  is  hinted 
at,  nor  pretended  to  be  known;  and  that  fact  may  be  admitted  as  going  to  pre- 
clude the  idea  that  this  was  a  case  of  bribery.  But  it  may  be  said  that  the  Judge 
delayed  his  decision  in  the  case  for  nearly  three  weeks  after  the  argument  had 
been  submitted,  and  that  he  was  holding  himself  in  the  market  for  a  bid  upon 
his  opinion.  To  this  I  .reply,  that  the  Judge  decided  the  case  before  Sander- 
son ha*l  returned  to  Milwaukee,  and  had  announced  the  decision  to  myself.  I 
further  reply,  that  the  Judge  in  the  mean  time  was  constantly  ^nd  most  labor- 
iously engaged  in  jury  trials,  involving  the  most  important  civil  liabilities  and 
the  issues,  of  life  or  death.  And  if  I  wished  to  pay  him  a  passing  compliment 
for  Uiis  devoted  attention-  to  the  duties  of  his  office,  I  could  not  do  it  better  ' 
than  by  referring  to  the  faot^  that  on  the  last  day  of  the  argument  of  this  very 
case  he  sat  upon  the  bench  from  the  opening  of  court  in  the  morning  until 
a  late  hour  ii)  the  evening  without  adjournment  or  interruption. 

But  there  is  another  and  a  final  view,  of  this  charge,  which  I  wish  to  present 
to  you,  and  it  is  the  very  merits  of  the  case  out  of  which  the  charge  has  grown. 
It,  was  an  action  of  assumpsit  to  recover  about  $21,000,  commenced  by  attach- 
ment and  based  upon  the  fraudulent  conveyance  and  assignment  of  the  prop- 
erty of  some  of  the  defendants.  I  shall  not  pause  now  to  present  to  you  agam 
the  record  of  the  case  nor  the  facts  in  proof.  I  shall  not  pause  to  argue  over 
again  the  merits  of  a  case  in  which  able  counsel  were  employed  and  which  oc- 
cupied, most  laboriously,  five  days  of  the  time  of  the  Circuit  Court  in  the 
loidstof  jury  trials.     You  have  fcom  Mr.  Smmons  a  concise  and  intelligent 
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statement  of  the  nature  of  the  (iase,  tlie  issues  made  up,  the  proofe  submitted, 
and  the  points  relied  upon.  If  jou  believe  him,  the  case  made  out  presented  a 
clearly  proven  and. stupendous  scheme  of  fraud.  No  effort  has  been  made  to 
discredit  that  testimony,  or  to  present  any  different  view  of  the  facts  and  merits 
of  the  case.  I  appeal  to  you,  then,  to  say  what  other  decision  could  have  beea 
made  by  an  intelligent  and  honest  Judge?  He  needed  not  to  be  bribed:  He 
needed  only  to  be  honest  It  was  a  case  of  magnitude  involving  a  large  pecu- 
niary claim  and  weighty  accusations  against  the  character  of  the  defendants — 
it  was  warmly  contested  by  able  counsel — the  eyes  of  the  public  and  the  bar 
were  upon  the  Judge,  and  the  decision  which  he  made  was  not  only  a  matter 
of  judicial  duty  but  of  judicial  necessity. 

I  now  proceed  to  the  second  article  of  the  charges  against  the  respondent, 
which  is,  that  ^  the  Judge  has  adjudicated  in  cases  where  he  was  pecuniarily 
interested,"  <fec.  The  first  specification  is  "  that  he,  Levi  Hubbell,  having  pur- 
chased from  one  Jonathan  Taylor  a  c?rta'n  judgment,*'  Ac.  I  will  not,  Mr. 
President,  take  up  the  time  of  the  court  by  going  in  detail  into  the  testimony 
in  regard  to  that  transaction  of  the  Taylor  judgment  I  take  it  up  at  the  point 
appearing  in  proof  that  the  judgment  was  assigned  by  Taylor  which  had  been 
rendered  by  Judge  Whiton  in  this  place,  and  assigned  to  Henry  P.  Hubbell. 
We  find  that,  af^rwards,  by  an  arrangement  between  Taylor  and  JuJga  Hub- 
bell  the  respondent,  the  judgment  was  purchased  by  him  and  paid  for  to  Tay- 
lor. We  find  that  the  judgment  was  subsequently  in  the  hands  of  Henry  P. 
Hubbell,  and  made  a  matter  of  negotiation  between  him  and  Levi  Blossom; 
that  Blossom,  after  an  interview  wiui  Taylor  upon  the  subject,  in  which  be 
learned  that  there  was  no  defence  to  it,  that  it  was  all  rights  and  negotiated 
with  Henry  P.  Hubbell  for  the  purchase  of  it;  and  that  he  suggested  to  Henry 
P.  Hubbell  to  get  an  assignment  of  it  to  him  directly  from  Taylor.  He  stated 
the  reasons  for  making  that  request,  and  in  accordance  with  it  Henry  P.  Hub- 
bell did  afterwards  procure  and  deliver  to  him  an  assignment  of  the  judgment 
directly  to  him,  Mr.  Blossom. 

'Now  here  from  this  proof  is  deducible  a  fact  that  Henry  P.  Hubbell  had 
become,  in  some  way,  no  matter  how,  by  a  transaction  with  Levi  Hubbell,  the 
owner  of  that  judgment.  He  had  it  in  his  possession  by  virtue  of  that  assign- 
ment from  Taylor  which  had  first,  to  be  sure,  been  executed  to  hini  as  a  mat- 
ter of  form ;  but  he  was  then  exercising  over  it  the  right  of  ownership,  and 
was  using  it  as  his  own  property,  and  selling  it  as  his  own  property.  Mr. 
Blossom  then  became  the  purchaser  of  it,  making  a  bona  Jide  transaction  with 
Henry  P.  Hubbell  to  whom  he  paid  the  consideration  of  the  purchase.  tiCaming 
that  the  city  was  unwilling  to  pay  it,  having  sent  them  a  letter,  requesting  them 
to  pay  it,  having  had  the  matter  referred  to  a  committee,  which  had  reported 
in  a  way  ii^urious  to  his  feelings,  insulting  him  as  he  thought,  requesting  him 
to  pay  his  taxes,  and  offering  to  ofiset  it,  when  in  fact  he  had  thousands  of 
dollars  of  their  orders  in  his  office,  then  he  made  up  his  mind  that  he  would 
try  the  matter  on,  and  compel  the  city  to  be  honest  for  once  and  pay  in  cash 
its  legitimate  indebtedness;  and  thereupon  he  employed  Mr.  Watkins,  a  very 
respectable  lawyer  of  our  city,  to  file  a  bill,  commonly  called  a  creditor's  bill, 
with  a  view  to  enjoin  the  city  from  receiving  or  paying  out  money ;  enjoining 
abo  its  officers,  its  treasures^  and,  I  believe^  Mr.  MitchelFs  Insurance  Co.,  as  it 
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wasBuppoiidd' tbe'dty  nii|pfbt  hare  Mna^  fbndB  iii  M  hiAndtf.  He foiiiMt,  liOw« 
eref,  tntrt  the  t\tj  ma  still  disposed  iiot  to  pay  it,  that  tbay  had  pmt6  a  rescH ' 
lution  instructing  the  treasurer  to  go  on  and  to  receive  monies  that  were  dtie 
to  the  city;  and  an  application  was  made  to  the  court  of  the  city,  for  such  a 
modification  of  the  injunction  as  would  correspond  with  the  resolntion  which 
they  had  passed.  That  motion  was  resisted;  but  resisted  by  whom?  Why,  by  ' 
Levi  Blossom,  the  complainant  But  it  was  granted  by  the  court,  and  the  in- 
junction  was  so  modified  as  to  meet  the  wishes  of  the  city,  authorizing  them  to 
receive  money.  Blossom  was  annoyed  and  found  fault  with  the  action  of  the 
cottrt  In  the  meantime,  several  gentlemen  in  the  common  council  applied  tO' 
Blossom  ?rith  a  view  to  arrange  a  settlement.  A  resolution  was  passed  by 
the  board,  authorizing  a  settlement,  by  giving  Blossom  bonds  to  the  value  of 
$1,200.  Blossom,  it  seems,  had  made  np  his  mind  to  go  into  the  settletnent' 
they  had  ofibred  to  make.  His  conversation  was  to  the  effect  that  he  would 
receive  t^o  five  hundred  dollar  bonds,  and  one  two  hundred  dollar  bond.  But 
still  he  had  insisted  that  he  would  have  nothing  but  cash ;  and  he  meant  to  in- 
sist and  abide  by  ft  Then  it  was  that  he  made  the  arrangement  with  Henry 
P.  Hubbell  again,  by  which  he  re-transferred  this  judgment  to  him,  and  re- 
ceived in  cash,  the  amount  for  which  he  sold  it  to  him,  and  Henry  P.  Hub* 
bell  immediately  called  upon  the  city  authority,  and  got  from  them  the  order 
of  $1200,  signing  the  receipt  of  it  in  the  name  of  Levi  Blossom,  to  whose  order 
it  had  been  granted.  Henry  P.  Hubbell  immediately  converting  that  order 
into  a  bond,  which  bond  was  afterwards  in  some  transaction,  I  suppose,  between 
Henry  P.  Hubbell  and  the  respondent,  passed  to  the  respondent,  and  was  by  ' 
him  negotiated  to  Mr.  Mitchell,  and  the  proceeds  paid  over  to  him. 

Now  this  is  probably  a  snoemct  statement  of  the  history  of  the  transaction 
in  regard  to  that  bond  and  that  judgment    But  the  point  of  inquiry  is  whe- 
ther th<^  Judge,  at  the  time  of  the  pendency  of  that  proceeding  in  chancei^, 
and  at  the  time  of  making  the  order  modifying  the  injunction,  was  pecuniarily 
interested  in  the  result;  for  that  is  the  point,  and  the  only  point  in  this  charge. 
What  was  the  nature  of  the  transaction  between  him  and  Henry  P.  Hubbell; 
how  it  passed  from  him  to  Henry  P.;  how  Hi nry  P.  was  aiafthorized>  to  nego^  ' 
tiate  it;  how,  subsequently,  when  the  bond  was  received  by  Henry  P.,  in  ue  ' 
name  of  Levi  Blossom;  how  it  passed  into  the  hands  of  the  respondent,  is  a 
matter  of  no  sort  of  consequence,  so  far  as  the  real  charge  here  is  concerned. 
But  if  you  do  believe  Mr.  Blossom,  daring  these  whole  proceedings  in  chan- 
eery,  he  was  the  bona  Jide,  absolute,  unconditional  owner  of  that  judgment-  • 
Now,  is  he  believed  or  disbelieved.    I  say,  if  he  is  believed,  then  there  is  an 
end  to  this  matter.    He  swears  positively  upon  this  point,- that  he 'was  the  owner 
— the  real  bona  fide  owner-His  absolutely,  he  telb  you,  ais  of  any  other  property 
he  had.    Now,  we  know  Mr.  Bloasom  is  a  man  of  wealth.  He  has  a  great  deal- 
of  property  of  every  manner  and  description;  and,  I  know  of  utt  strong^  ez« 
pression  he  could  use,  than  to  say  he  owned  it  as  absolutely  as  any  other  pro*  ' 
perty  he  had.  He  employed  Mr.  Watkins  as  his  solicitor — he  paid  him  fer  bis 
services — he  wrote  the  letter  to  the  common  council — ^he  made  the  artfffa^ 
meat  with  Rogers  to  receive  the  bonds,  and  he  was  annoyed  at  the  conduce  of 
the  city.    Why,  all  this  temper  on  the  part  of  Bkesom  ?    Why  was  he  atiffry ' 
with  the  common  eoancilf   Why  did  he  iwear  that  he  never  would  settle  wit 
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ja^l^e»t  for  ofders;  but  «^4 1^^^  ^  <Mlw  for  doUw  ift  tpecief.if  be  was. 
doiiliBg  for  aaotbai;  9  Why  paj^  bim,,  if  h«  wft»  but  a,  oover  fur  lidvi  Hubbell ! 
Hia  wbol«  coaduct  waatbaltaf  a  howifids  owoor  of  tbe  judgiuoQW  And  inoon- 
aiatent  with  his  barely  aotiag  aa  a  foil  or  cover  for  Levi  HubbelL  BIoau>  n  baa 
buaiiveea  eoougih  of  bia  owou  He  doea  QO(t  pay  lawyeit  for  carry iog  on  and  trana- 
aating  audi  a  busiBeea'  from  day  to  day,  when  it  ia  not  bia  own.  Tbeo,  if  his 
teatimony  be  credited)  at  tbe  time  oC  makiog  that  order,  modifying  tbe  in- 
jection, the  respondent  had  no  earthly/ interest  in  that  judgment;  and  it  must 
not  be  forgotten  that  Judge  Hubbelt  acted  directly  against  the  wishea  and  in- 
terest of  Blossom ;  for  Blossem  bad  instituted  that  suit  to  compel  tbe  city  to 
pajl  tbe  judgment*  He  bad  tied  them  up.  ao  that  they  could  not  receive^  nor 
pay  out  moneys.  He  had  tied  up  the  whole  financial  proceedings  of  tbe  citj. 
Tilat  would  have  brought  them  to  terras  pretty  aoon,  but  they  filed  that  mo^ 
tinn  to- modify  the  injuoetion  so  far  as  to  enable  tbem  to  receive  money,  and 
pai9Md  a  resolution  directing  the  treasui^er  to  goand  violate  the*  inji»ictioQ.  So 
extfeme  was  their  position^  that  they-  were  compelled  to  resort  to  this  rebellion 
againat  tbe  process  of  tha  court  Blossom  ^  had  them  tight,"  to  use  an  ordinary 
expression.  How  plausible  the  position,  that  will  be  taken  by  tbe  other  aide, 
that  the  Judge  and  Blossom  bad  a  commoiL  interest  in  the  judgment,  or  thai 
Blossom  was  the  mere  coi^r  of  the  Judge  I  And  yet  the  Judge,  made  a  decision 
directly  against  the  inierebt  of  Blossom,  his  representative,  and,  of  couraey  di* 
rectly  against  bimselfl  This  is  tbe  position,  and  the.  difficulty,  into  which  the 
proof  drives  the  prosecution.  But  if  the  Judge  did  thus  decide  against  himself; 
he  is,  ia  my  judgment,  entitled  to  somO'  degree  of  credit  for  his  motives  Bat 
in  this  case  the  proof  does  predude*  does  forbid,  the  idea  that  Levi  Huhbeli 
was  at  that  period  at  all  iaterested  in  tbe  result  of  that  suit;  aud,  if  be  was^  he 
nade.'a  decision'  most  directly  in  the  face  and  ejeaof  bis  own  interest* 

X  shall  now  proceed  to  thc^  sttiond  and  third  specificatioaS)  which  I  ahall 
consider  soR>ewbat  together.  They  relatd  to  tbe  transactions  in  the  auit  of 
Graham,  against  Humblei  upon  'a  promissory  note-^and  aproceedingina  chan- 
cery BnitK-:ta  foiieolose  a  mortgipigeoni the  property  of  HumUe,,  thaoMker  of 
the  note,  •  Miller  and  othera  The  noie  inqaestion  had  belonged  to  tbe  respoa- 
d^Ut  It  w^  transferred  to  Qrafaaim,  for  the  pmpoae  of  commenciin  4i  suit 
upoi^  it  There  waa  then  no  counl(y  Court ;  and  it  could  not  be  sued  in  the  U.  S. 
Courtysaas  to  recover  costs.  It  wi«s  therefore  sued  in  tbe  Circuit  Court  Judg- 
ment; waa  recovered*  execution  issued,  and  a  sale  was  had  upon  tbe  execution; 
H^arj  P.  Hubbell  became  the  purchaser  for  the  amount  of  the  judgtoeat  and 
costs*. receiving  a  certificate  of  the  Sheriff's  sale*  The  exeoution  waa  returned 
8atisS^dtalQd,  Qf  ooumet  'the  judgment  waa  satisfied.  Now  it  will  not  be  dis- 
pytedi  I  suppose)  in  tbd  firat  place,  that  the  legi^  right  eaisted  to  bring' the  sait 
2i|  that  Court,  althoagb:J^dge  Hubbell.  was  the  prtsiding,Judge.  But  it  is  con- 
toidedt  that»  under  the.  law,  be  could  aot  preside  and  render  the  jadgmant,  be« 
caimaof  tbe  psobibition  of  ^e  Statute.  Welly  I  have  to  say  in  rsgardto  that, 
ui.  the  ftrst  plaoe,  that  it  was  but  a  base  proceeding  in  form.  It  waa  but  a  pro- 
ceeding by  which  the.  machinery  of  the  Court  waa  used,  where  there  was  no 
isaaei  B0'amlKyv«|8y»  bo  ooatendiag  parties^  no  iperita  to  be  diaGUBaed,.or  to  be 
pfSBod  upon*  it  5^  a  ipara  matter  of  formy  as<much  so  aaithe  iasuiug.of  the 
ai|ini|ien%.whioh  it  «ia. not  disputed  could  be  dona  m  that  Court* 
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Letrtis  ezatniB^  tbe statute.   Dniing. the  fT0gtma4iii  ib»argame&i» ikeOovst' 

lias  been  relerred  to  two  provarioot  of  oar  law,  obviouslj  designed  fbr-thereame 

generai  object.    TliBifint  is  on-  pagfe  761  of  the  appeodiz  to  the  BeTked  dtat* 

utee,  being  part  of  tlie  act  approved  June  29,  1848,  and  provides  as  foUo^c 

^'  In  case  ibe  Jadgeof  the  Circuit  Court  shall  be  tatereatod  in  anj  cause  or 

camaee,  pending  in  said  Court,  <&&  <fec.,  the  said  Judge  shall  not  have  powerto; 

hear  and  determine  sooh  cauee  or  causes,  except  by  oonsent  in  writing,  of  the 

parties  ihereta"  The  other  provision  nay  be  found  on  page  440  of  the  Revised 

Statutea,  whi<^  took  effect  in  January  1850,  and  is  as  follows:  '^In  caae  dia 

Jodga  of  thc'  Circuit  Cburt,  shall  be  interested  in  any  canse  or  causee  pending' 

ID  such  Court,  <fcc.  &&,  the  said  Judge  shall  not  have  power  to  hear  and  deter-' 

nmie  aoob  cause  or  causes,  except  by  consent  of  the  parlies  thereto,"  <feQ.    Thai 

only  difference  between  the  two,  is,  that  to  give  the  Court  jurisdiction,  Uie 

former'  required  the  consent  in  writing  and  the  laitler  did  not'    It  will  be  Ccin-t 

tended*  that  at  the  time  of  the  judgment  in  the  Humble  note,  the  foroier  pror- ' 

VBion  wae  in  force,  and  there  is  no  proof  of  written  consent;  but  my  object  in 

calling  the  attention  of  the  Court  to  the  disttnctioB  between  the  two  provisions; 

now,  ia,  because  it  has  an  important  beanug  upon  theth  rd  i^)ecifieation,  as  well 

aa^TariGne  others  of  the*  charges  against  the  respondent. 

Now, '  hearing  and  determining  acauae  import  necessarily  a  trial    It  is  the- 

beaFingiaiid  determining  some  issues  of  fact  or  law  upon  the  prooiik    Theia^* 

biintioB  is.  to  prevent  the  Judge  from  bearing  and  d^terroininga  cause  tn  which 

be  ia  interested,  or  has  been  of  counsel   TbO' reason  of  the  rule  of  lawv  that'ia 

bere  pfeacnhed  of  itaeif  presuppeses  that  there  must  be  a  cause  with  parties 

vrho  appear  with  conflicting  rights — parties  with  proofs^  somethingt  that  is  te 

be  beard,  and  sometMng  that  is  ta  be  determined.    Now  was  the  case  under 

considsfation  a  *^  cause'-  in  this  sense  of  the  term  f    Not  at  all  It  became  a-  suit 

represented  by  only  one  paTty-*4he  plaintiff  and  in  which- the  other  paitj'  was 

in' default.    Thene  was  nothing  left  for  the  Judge  to  ^  hear  and  determine"  by 

amy-  peeflibiUty.    Theve  remained  nothing  to-  be  done  except  upon  that  default. 

tcF  enter  Up  the  judgment  upon  the  BOte.«^Theie  were  no  ooaflicting  proofs-^ 

ne  merits  to  be  pas^'  upon.    Theresas  nethifig  in  it  about  which  hia  mbd 

cesdd  be  inilbenced: either  oneway  or  the  (HAier.    Them  was  but  one  aetof mer^ 

fonn  to  be  dooei    This  interest  in  -  the  result  oonld  not  modify  nor  affect  it. 

Finch  bad  withdrawn  his  appearance    After  the*  Judge  bad  stated  his  interfls^r 

he  proposed  to  remove  it!  to  another  Ciponit^   Finch  saidj  "no,  theceris  nO'Se* 

ceesity  (br  thai^  bedanse,  I  an  goieg  to  vididralp  my  appearance  for  the'defcbr  ' 

dant"     I,  too,  say  there  was  no  neceesity  for  it    Mr«  Finch  interpreted  the. 

lair  correotfy  when  he  ga)re  that  opinion.    He  saw  that  there  was-  no  proofe  to 

booffsred  and  that  there  was  nothing  t»do  but  to  eater  up  the  judgment,  and 

bcwasi  of  the:  opinion  that  the  Judge  was  net  oompelled  to  eendJt  totsome 

other  Oirenit^  and  that  the  law  aumfaiDery  of  the  Cburt  might  he  made  use  of 

t<y  enter  *p  the  judgment  in  forro^   Again,  I  say,  the  jtdgmeftl  was  eatisfied*  by 

the  sale  upon  eaeentioa  at  vhMi  Henry  P.  Hubbdl  was  tbebiddert 

Tben^  I  say^-nrad  this  is  in  referent  tto  the  Aird  l|>eeiflcjitien>rM]lat '  ati  the. 
time  ci  the  filing  of  the  bill  of  Miller  ngdvttHuaiUiafivr  th«i  foredoeuie  of  itksi 
iiamtgagev  neither  Gralum  noi!  tbstrespondeni,  irheito  h«  iteprsasiiiedt  had^anj 
ii*eK6dt:aB  a^jttdgnientraredites^  beotfiii  theiji«lgia^  Qnbdnlti 
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yfm  the  plftintiff  in  the  Jadfinent    He  itepresetited  the  nepondeDt,  and  iie  was 
made  a  party,  I  know  not  why,  but  perhaps  it  was  beeause  he  was  af^rentlj 
a  judgment  creditor,  and  it  escaped  the  atteation  of  Finch  that  the  judgment 
had  been  estisfied ;  but  at  that  time  neither  of  them  had  one  particle  of  inter. 
est,  as  judgment  creditors  in  the  estate  of  Humble.   Henry  P.  Hubbell  had  a& 
ioierest — as  the  posssssor  of  the  certificate  of  the  SherifTs  sale,  which  had  been 
issued  to  him.    He  ^ras  also  the  representative  of  the  respondent,  but  he  was 
not  made  a  party  to  that  proceeding.    He  had  an  interest  by  virtue  of  that 
certificate  of  sale.     He  had  a  right  of  redemption  of  the  premises  against  the 
decree  which  was  rendered  by  Judge  Hubbell,  and  might  acquire  a  complete 
title  to  the  property.   The  decree  of  foreclosure  and  sale  was  directly  adverse  to 
the  interests  of  himself^  and  of  Henry  P.  Hubbell  who  represented  him,  be- 
cause it  might  operate  through  the  sale,  to  cut  off  the  interest  of  Henry  P. 
Hubbell,  unfess  he,  Henry,  could  file  a  bill  to  redeem,  on  account  of  not  being 
a  party  to  that  suit   Henry  P.  Hubbell  was  not  a  party  here.    He  was  not  called 
upon,  nor  could  he  come  in  and  set  up  the  interest  which  he  had,  as  owner  of 
that  certificate  to  redeem  the  property.  Yet  the  decree  sandioned  the  sale  with 
oiit  his  being  a  party,  and  might  operate  of  course  to  extinguish  the  interest  of 
Henry  P.  Hubbell,  which  was  subsequent  to  the  mortgage,  and  sabseqnent  to 
the  lien  of  Downer.   It  might  extinguish  the  amount  which  he  had  paid  in  the 
purchase  of  that  property,  to  wit:  the  three  hundred  dollars  for  which  he  had 
purchased  the  property  on  the  judgment    It  would  be  an  absolute  sale  which 
would  forever  cut  off  any  rights  of  Henry  P.  Hubbell,  unless  he  could  come 
in  as  an  innocent  party,  without  notice  of  these  proceedings,  and  file  a  bill  in 
equity  to  redeem. 

But  the  allegation  in  the  specification  is,  fiirther,  that  with  this  interest  ezis^ 
ing  in  him,  the  Judge  on  a  certain  day,  confirmed  the  sale.  That  proceeding 
was  of  course,  a  mere  matter  of  form.  To  this  proceeding  there  was  no  resist- 
afee-— 4here  was  nothing  to  pass  upon ;  and  the  remarks  I  have  just  made 
upon  the  former  specification,  are  equally  true,  and  equally  applicable  here.-^ 
Hftte  was  no  opposition — here  were  no  merits  to  discuea-— ne  controversy — no 
matteif  ^arising  out  of  which,  or  by  whidi,  the  mind  of  the  Judge  could  be  afifect- 
ed  on  account  of  his  interest  The  Statute,  therefore,  does  not  apply,  and  he 
had  a  right  to  entertain  that  proceeding  and  make  those  decrees.—- But  it  baa 
been  contended  by  my  associate^  and  I  think  with  truth,  that  the  decree  of  con- 
firmation was  an  immatericJ  one,  because  not  required  by  law^  If  then  the 
Judge  did  make  this  decree,  and  it  turns  out  to  be  immatmal,  it  certainly  can- 
not be  made  a  matter  of  impeachment. 

And  then,  again,  look  at  the  small  amovmt  realized  to  Henry  P.  Hubbell  by 
that  sale.  Here  were  the  moHoage  debt^  and  the  lien  of  Mr.  Downer,  all  ex- 
pressed in  the  decree  of  sale^  ul  recognized  by  the  respondent,  amounting  to 
some  $1000,  and  all  of  which  were  to  be  first  paid  out  of  the  proceeds  of  the 
property.  After  Henry  P.  Hubbell  became  the  purchaser,  and  after  taking  up 
these  previous  liens,  it  turns  out  thatlfaere  was  the  sum  of  about  $03  to  apply 
infiill  sat^iaction  of  that  three  hundred  dollar  judgment  Now  this  is,  indeed, 
small  1  '  It  is  a  small  aoeusatkm  to  hud  at  the  defendant  here^  that,  as  a  judge, 
he  was  swayed  completely  by  his  interest,  to  make  decrees  in  the  usual  oouna 
of  busnte,  by^  which  he  was  to  reahae  the  monatioua  aum  of  $96^  and  had 
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to  da  that  by  ndsiDg  ft«  mooey.  to  pay  off  pfe^Ona  ineambnanoQi^  to  Uie 
amount  of  (1000. 

Again,  Messrs.  Finch  &  Ljnde,  and  Mr.  Downer,  I  lliin^,  appeared  and  bad 
interviews  together.  They  were  apprised  of  the  interest  of  the  respondent. 
They  were  apprised  of  the  fact,  that  Henry  P.  Hubbell  had  bid  off  this  prop- 
erty, and  that  he  held  it  for  the  respondent.  Now,  these  facts  were  well  known 
to  theni.  It  did  not  occur  to  them  that  there  was  anything  improper  in  the 
proceeding,  or  that  the  Judge  had  not  a  right  to  make  the  decree.  Neither 
the  jurisdiction,  nor  the  proper  exercise  of  the  jurisdiction,  seems  to  have  been 
made  a  matter  of  question  with  them.  They  regarded  every  thing  as  all  right. 
It  was  a  matter  of  arrangement  between  them  to  apply  the  first  proceeds  of 
the  sale  to  pay  themselves.    This  was  done  with  the  sanction  of  the  J^dge. ' 

Everything  was  in  the  usual  form  of  business.  The  whole  proceedings  were 
in  strict  accordance  with  the  practice  of  the  Court,  as  well  as  with  the  rules  of 
law;  and  when  it  is  made  a  grave  charge  of  corrupt  conduct,  or  rather  a  crime 
or  misdemeanor — a  charge  of  doing  an  act  which  he  was  prohibited  to  do  by 
statute,  if  he  is  to  be  punished  for  doing  such  an  act  in  the  ordinary  course  of 
his  business,  for  the  accommodation  of  suitors  in  his  Court,  by  which  they  were 
to  secure  payment  of  debts  to  the  amount  of  a  thousand  dollars,  simply  because 
he  had  a  beneficial  interest  of  a  few  dollars  if  the  property  could  bring  enough 
to  pay  it — then,  indeed  he  is  to  be  impeached  for  a  tnfling  cause,  because,  in- 
deed he  has  done  a  questionable  act  from  the  purest  and  best  of  motives,  and 
not  because  he  has  done  an  illegal  act  with  a  corrupt  heart ! 

Ift  the  laat  case  I  remark  farther,  that  consent  might  have  been  fairly  pre- 
sumed— the  consent  which  would  authorize  him  to  conduct  this  proceeding  in 
strict  accordance  with  the  statute.  How  is  consent  given  ? — It  need  not  be  in 
writing  under  the  law  of  1850,  which  governed  this  proceeding. — Finch  repre- 
sented the  interests  of  the  complainant.  Downer  represented  his  own  interest; 
H.  P.  Hubbell  represented  the  interest  of  the  respondent;  and  Judj^e  Hubbell 
signed  the  decree.  These  are  acts  which  denote  consent,  and  on  this  position 
alone  this  charge  may  be  safely  rested. 


AFTSBNOON   SESSION. 

Mr.  Presivsnt:  I  almost  regret  that  the  very  agreeable  and  spicy  proceed- 
ings of  the  Senate  should  be  interrupted  with  the  dry  matters  that  are  involved 
before  the  same  body  as  ft  court. 

[The  disouasion  of  the  Washington  County  division  question  had,  previods 
to  the  sitting  of  the  oourt,  been  Wording  the  utual  amount  of  amosement  to 
the  Senate.] 

A  t  the  time  of  the  adjournment  I  was  about  proceeding  to  the  third  article 
of  the  charges  against  the  respondent,  which  is  in  relation  to  the  conduct  of 
the  Judge  in  the  case  of  the  indictment  against  James  M.  Baney,  for  an  assault 
with  intent  to  murder.    In  regard  to  this  matter  I  shall  barely  recapitulate  the 
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pdihidm  upon  if  hklr  tiie  nsponcletxt  n^eiits^    In  thefirrt  place,  we  miitenB  tkmk 
the  iDdictmeot  is  Dot  a  good  iadictment  under  the  thirty-#ftb  eeetioii  of  tlie 
act  wl^ich  has  been  read,  here,  and  wfaich  provides  for  lihe  punishment  by  im- 
prisonment of  a  penon  who  shall  'be  convicted  of  making  an  assault,  being 
arnaed  with  a  daqgeroos  if eapoi^  upon  a  penon  with  intent  to  commit  mur- 
der.  We  contend  that  that  indjctraent,  which  has  been  so  freqnenUy  read  here, 
IB  not  a.good  indictment  at  ally  unkse  it  may  be  for  a  common  assault,  or  for 
an  assauU  with  intent  to  commit  mi&rder.    In  either  of  the  latter  cBaes,  the 
proceedings  of  the  court  will  not  be  questioned  as  having  been . perfectly  pro- 
per.   If  it  is  a  good  indictment,  *m  it  was  held  by  the  court,  and  could  justify 
■  conviction  on  assault  with  intent  to  commit  murder,  then  the  Jugde  was  autho- 
riaed  to  pronounce  the  judgment,  which  he  did  pronounce.  If  it  was  an  indict- 
ment good  for  a  common  assault,  then  it  was  in  the  power  of  the  court  to 
subject  the  accused  to  a  fine.     It  was  for  the  court  to  say,  as  a  matter  of  legal 
construction,  what  the  facts  were  which  the  jury  found,  in  other  words,  'what 
those  facts  constituted  in  law  as  a  crime.    This  indictment  charged  (he  defen- 
dant with  an  assault,  and  charged  that  ^  then  and  there,  being  armed  with  a 
dan^rous  weapon,  he  discharged  a  pistol  with  intent  to  kilt."     Now  it  does 
not  charge,  that  when  he  made  the  assault  he  made  it  '*  being  armed  with  a 
dangerous  weapon,"  and  non  eoTuUat  that  after  he  made  the  assault  be  was 
furnished  with  a  pistol,  or  picked  one  up,  and  then  discharged  it  with  intent 
to  kill.    The  indictment,  in  other  words,  does  not  follow  the  statute,  and  do«a 
not  charge  the  fact — required  to  be  charged,  to  obtain  conviction  under  that 
section — that  he  was  armed  with  a  dangerous  weapon  at  the  time  of  makiag 
the  assault 

In  this  connection  the  fact  must  not  be  forgotten  that  the  defendant  had  the 
entire  sympathy  of  the  communitj ;  that  it  was  the  wish  of  all  parties  not 
only  of  the  counsel  on  both  sides,  but  of  the  public  generally,  which  seems  to 
.have  reached  the  ear  of  the  court  through  Mr.  Thompson,  that,  if  possible,  the 
penalty  of  imprisonment  should  be  avoided.     It  will  not  be  forgotten  that  it 
was  a  disputed  question,  what  was  the  real  crime  with  which  the  defendant  was 
charged,  and  of  which  he  was  convicted ;  and  ihat  a  motion  in  arrest  of  judg- 
ment was  made,  and  argued  with  ability  by  the  defendant's  counsel.     It  will 
not  be  forgotten,  also,  that  the  jury  which  convicted  the  defendant  at  the  same 
time  recommended  him  to  the  mercy  of  the  court.     It  is  not  pretended  that 
any  improper  influence  was  brought  to  bear  upon  the  respondent.     It  is  a  fact, 
that  upon  his  conscience  only,  so  far  as  the  proof  shows — upon  his  deliberate 
-Judgment^  and  upon  the  hearing  of  soleknn  aigument,  he  did  oe«ae  to  the  con- 
jdusion  .to  hold  the  indiotment  good  for  an  aaaault  With  intent  to  kil],  and  that 
he  had  the  right  to  satisfy  the  counsel,  and  the  defendant^  and  the  public,  by 
jinposipg  ihe  penalty  which  he  did. 

I  wish.toaay  fttftbertiini  regard  to  this  charge,  atid  infegavd  bOt«eifend<otbeH 
which  I  have  discussed,  and  which  I  may  hereafter  discuss^  I  wish  to^aay  now 
with  tegard  to  all  of  (them,  ,tbat  they  relate  to  the  conduot  of  the  reappndent 
-during  his  first  ierm  of  office,  which  long  ago  expired,  and  that  these  varioos 
.eharges  are  not  propen  subjects  for  consideration  in  arriving  at  the  judgment  of 
the  couxfey  that  legaljy,  constitutionally,  foix  eannot  impeach  the  re3pondent  for 


^oii^u«t<^ttriag'tliiittenD' of  office  lAmh  hm  «»pir«d«  A*hA  ihril;  41kb  ^krgti' 
ineti^  IB  hiiMd  not  alono  <m  tb«  oonstitiitioii  of  the  Uiiked  States,  emd  4he  eotn- 
metitftnee  upon  it,  but  mainly  upon  the  ^xprees  InBguage  of  our  t^wn  <K>nstitii- 
'tion,  •  which  preecribes  but  two  jo^mentB  in  every  <»aBe-^oDe,  ramdval,  the 
^her  removal  with  disqualification;  that  the  neoeasary  ingredienis  in  either- of 
abeee  judgments  ie  removal. from  office;  and  that,  in  ciee  the  Judge  haa  alfead^y 
gone  out  of  office,  such  a  judgment  would  be  inoperatTve  and  abeard. 

I  BOW  proceed  to  article  four,  which  u^  follows: 

*<  Tbatbe^  the  laid  Levi  Hnbbell,  so  be^g  judge  of  the  second  judicial  oh'- 
tcait  has  presided  and  adjudicated,  as  sudi  jfudge,  in  the  onr^ic  and  supreme 
courts  of  the  state,  in  eauses  in  the  subject  imatter  whereof  he,  the  aaiid 
Levi  Hubbell,  had  been  tetained  and  eoonselled  with  .as  attorney,  asJicitor,  aid 
counsellor,  by  parties  to  such  causes,  and  had  aoted  as  iittoroey,  solicitor,  and 
counsellor  for  such  parties,  contrary  to  the  statote  yn-suoh  case  made  and  pro- 
prided,  and  to  the  manifest  eorruption  and  scandal  of  the  administration  of 
justice." 

The  first  specification  under  this  charge  is,  that  he  sat  as  judge  in  a  cause  in 
the  supreme  court  of  this  state,  in  December  '51  and  June  *62,  wherein  Howe 
and  others  were  complainants,  and  Kane  and  CogswefU  were  defendants,  where, 
in  fact,  he  had  previously  been  employed  as  counsel  in  another  suit  of  Parsons 
and  Lawrence  against  Cogswell,  Cburch  and  several  of  the  Messrs.  Kane;  which 
it  is  claimed,  involved  the  same  subject  matter  as  the  suit  which  was  taken  on 
appenl  to  the  supreme  court.  This  charge  is  founded  upon  the  inhibition  con- 
tained in  the  20th  section  of  the  Act  which  has  been  so  frequently  referred  to, 
and  which  I  wish  to  read  again  with  a  view  to  s<Dme  criticism  upon  it. 

Sec.  20.  ^In  case  the  judee  of  the  circuit  court  shall  be  interested  in  any 
eause  or  causes  pending  in  such  court,  or  shall  have  acted  as  attorney,  soUoitor 
or  counsel  for  either  of  the  parties  thereto,  the  said  judge  shall  not  have  power 
to  hear  and  determine  such  cause  or  causes,  except  by  consent  of  the  parties 
thereto;  and  upon  motion,  the  said  judge  shall  order  a  change  of  venue  to  an 
adjodniug  circuit,  and  the  judge  of  said  circuit  shall  hear  and  determine  said 
cause  or  causes." 

Now  the  kngaage  of  the  speoifioation  is — **  That  be,  the  said  Levi  Hubbel), 
at  the  December  t?nn,  1851,  and  the  June  term,  1852,  of  the  supreme  courtof 
Ihis  State,  did,  contrary  to  law  and  justice,  and  his  duty  in  the  premises,  preside 
and  adjudicate  as  one  of  the  judges  of  the  said  supreme  court,  in  a  cei^ 
tain  cause  in  Obanoery,  pending^  by  appeal  in  the  said 'Supreme  court,  wherein 
One  Gahrin  W.  Howe,  md  others  were  oomplainaats,  and  one  Charles  L 
Kane,  who  had  been  •ntpleaded  'With  one  Geofge  Cogswell,  was  defen- 
dant, and  did,  as  one  of  the  judges  df  the  aaid  court,  gi<»e  his  vote  and  ift- 
iBmnce  in  favov  of  the  •said  Charles  I.  Kane,  in  4he  saSd  oaase;  he,  the  sadd 
Levi  HubbeiVhavhiig  beenthe  attorney,  «)Kcitor  and  counsel  «oflhle' Mid  Ohaiiefe 
L  Kane,  iii  tiie  subject  matter  <of  the  aaid  eanse^  and  in  a  >fortaier  caune  againft 
the  (Said  Ohiarles  I.  Edme^and  Oeofge  CogsweM,  growing  eiit  of  and  involving 
ibe  same  fattsi''— nI  knowiiiDt  wliether  this  vsaa  aihrs^rd'  and  'sagacious  sitteni^ 
to  avoid  the  clear,  palpable  import  of  this  ■eUtioii'  6f  the  faMV>  or  not,  but  l4» 
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boM,  I  do^mainUiD  hore^  thai  ibe  Bpecifieatioii  is  entirely  ,fu|b1e;  tbat  it  is  not 
-perliDeat.;  tb^  in  other  «rord%  it  does  oot  diacloee  ^poa  ika  fiice  aoy  eacfaL  con- 
duct m  ia  prohibited  by  this  section;  I  bold  that  the  cause  in  which  he  baa 
acted  as  attorney,  and  the  cause  in  which,  for  that  reafion,  he  is  prohibited  from 
sitting  as  Judge,  is  meant  by  the  statute  to  be,  one  and  the  same  cause.     The 
language  seems  to  me  to  be  plaia — that  he  is  prohibited  from  sittiog  as  a 
Judge  in  any  cause  in  which^  he  has  been  of  counsel  for  the  parties  thereto — 
thus  connecting  the  cause  and  the  parties  to  the  cause  throughout;  and  that  it 
must  appear  that  the  respondent  was  the  counsel  for  Kane,  or  for  one  of  the 
parties  in  the  identical  cause  ^hich'Came  here  to  the  supreme  court;  aod   he 
is  not  to  be  prohibited  because  he  has  .been  counsel  ia  some  other  eauae  in 
which  the  same  subject  matter  may  have  been  involved,  or  to  which  some  other 
persons  may  have  been  parties.    If  this  prohibiti<m  goes  so  far  as  is  contended 
on  the  other  side,  and  as  must  be  assumed  to  be  true  to  give  any  pertinency  or 
force  to  this  specificatioB,  then  the  Judge  i»  prohibited  from  sitting  in  any  cause 
in  which  the  parties  have,  been  parties  to  any  other  eause,  or  where  others  may 
have  been  parlies  to  that  proceedmg.     The  legislature  could  have  intended  no 
such  thing ;  for  how  numerous  are  the  proceedings  which  are  accruing  constantly 
in  our  courts  where  suits  are  decided  the  subject  matter  of  which  may  have 
been  decided  io  one,  or  a  dozen,  preceding  suits,  and  where  perchance  the  same 
parties  may  have  been  interested,  and  for  whom  the  Judge  has  been  employed 
as  counsel.    I  will  not  stop  to  illustrate  this  position  in  detail,  for  instances  will 
occur  to  the  mind  of  every  man.     Take  any  familiar  case.     We  have  in  this 
state  a  charter  for  a  railroad  from  Milwaukee  to  the  Mississippi  river.  Suppose^ 
before  going  upon  the  bench,  the  respondent  had  been  concerned  as  counsel  in 
one  of  the  numerous  suits  instituted  and  growing  out  of  the  right  of  way,  and 
compensation  for  it.    Suppose  now  a  suit  comes  into  the  supreme  court,  or  hai 
come  before  the  old  supreme  court  disbanded,  involving  that  very  matter  of 
right  of  way.   These  suits  have  l>een  of  a  somewhat  complicated  character.    A 
great  many  questions  of  law  have  been  raised,  which  have  come  up  here,  to 
the  supreme  court  for  decision.     Does  it  disqualify  a  Judge  from  sitting,  be- 
cause he  has  been  heretofore  concerned  as  counsel  ?     And  yet  they  involve  the 
same  subject  matter;  for  tfte  same  subject  matter  is  involved  in  all  of  them. 
He  may  have  been  counsel  for  a  man  who  ownod  a  piece  of  land  in  Milwaukee 
Ooutnty,  and  may  afterwards  be  called  upon  as  Judge  to  decide  upon  similar 
questions  arising  out  of  a  case  of  land  owned  by  the  same  pereon  taken  in  Dane 
county.    Is  he  to  be  prohibited  from  sitting  as  a  Judge,  because  he  has  been 
emptoyed  as  counsel  in  the  former  matter  ?     The  same  "  subject  matter**  in 
reaiity  had  been  involved.    There  would  be  but  little  meaning  in  the  prohibi- 
.tions  of  official  conduct  if  such  a  doctrine  were  to  prevail.     It  would,  is  fact, 
operate  to  exclude  every  lawyer  in  large  praetioe  from  a  aeat  upon  the  bench. 
Many  other  instances  occur  to  me^  but  I  will  not  take  op  the  time  of  the  court 
to  detail  them.   1  think  the  bnguage  of  this  section  was  designed  to  cover  only 
one  case^  and  that  is  the  case  of  a  suit  coming  up  before  him  as  Judge,  in 
^hich  be  bad  antecedehdy  been  employeld  as  eoansel  for  one  of  the  partiesL 
This  disqaalificatioQ  ia  a  matter  of  statute  prohibition,  and  should  be  constreed 
strictly,  not  to  deprive  the  judicial  officer  of  the  ezereiie  of  his  funotioDS  by 
Jeoite  conQluaions  mi  forced  eonatructioiL 
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Kow  it  11  oontended — ^to  apply  these  principles  to  the  case^^that  there  iaa 
manifest  distinclioQ  between  the  Parsons  &  Lawrence  and  the  Calvin  W, 
Howe  salts.  One  was  a  creditors  bill,  in  the  usual  form,  and  the  other  a  bQl 
in  which  the  complainant  sought  to  set  up  a  partnership  between  Kane  ai4 
Cogswell,  to  yitiate  a  cerUdn  saJe  of  goods  from  Cogswell  to  Kane,  the  legal 
title  to  which  was  in  Kane.  Now,  it  requires  a  considerable  stretch  of  ioge- 
nuity,  I  think,  to  demonstrate,  to  the  satisfaction  of  a  logical  mind,  that  the 
last  suit  embraced  the  subject  matter  of  the  first,  even  supposing  the  con* 
atrucUon  contended  for  on  the  other  side,  was  the  correct  one. 

Again,  the  parties  were  not  the  same.  The  latter  suit  was  a  suit  of  Howe^ 
and  several  other  complainants  against  Eane  and  Cogswell,  for  a  specific- 
object— pursuing  property  in  the  hands  of  one  on  debts  contracted  by  the 
other.  The  former  was  a  creditors  bill,  based  upon  a  judgment  agafaiBt 
Cogswell,  and  pursuing  Cogswell,  several  Kanes,  and  Mr.  Church,  to  obtain  Ji 
disclosure  of  property  in  their  hand)  belonging  to  Cogswell.  Parsons  4e 
Lawrence  were  not  parties  to  the  second  suit.  That  is  not  pretended*  It  i» 
an  answer,  and  I  think  a  sufficient  answer  to  the  whole,  that  it  was  not  the 
Parsons  &  Lawrence  case,  which  was  before  the  Supreme  Court,  and  that  the 
Judge  was  not  of  counsel  in  the  Howe  case.  It  is  not  pretended  that  the 
Judge  was  of  counsel  in  that  cause,  at  any  period  of  its  progress.  ThetefoNL 
he  had  never  been  counsel  in  the  cause  which  was  pending  before  him.  BuL 
it  ia  alleged  be  had  been  counsel  in  another  proceeding,  on  the  part  of  other 
parties,  which  cause  was  not  before  him  in  the  Supreme  Court  But  we  sttv 
still  farther,  that  the  whole  allegation  is  answered  by  the  proo^  if  you  wiO 
believe  it,  that  the  Judge  was  not  of  counsel  for  Kane  in  either  case.  It  is  not 
pretended  that  he  was  counsel  for  him  in  the  Howe  case,  and  he  certainlv 


not  in  the  Parsons  case.  There  is  conflicting  testimony  upon  this  subject,  but 
the  weight  of  it,  if  you  attach  any  weight  to  it  at  all,  is  decidedly  in  favor  of 
the  position  which  I  take,  that  at  no  period  was  the  respondent  retained,  or 
acting  as  counsel  for  Charles  I.  Kane.  Mr.  Cogswell  proves  some  consult** 
tiona*  It  is  no  proof  that  he  drew  the  answer  for  Kane;  besides,  that  is  ex- 
plained by  the  testimony  of  Kane,  that  it  was  done  at  the  procurement  of 
CogBwell,  and  the  answer  was  brought  to  him  by  Qogswell,  while  Juclae 
Chandler  drew  the  answer  of  Cogswell,  and  it  was  signed  by  him  as  couoss^ 
The  best  evidence  of  a  retainer  in  a  case  of  as  much  importance  as  that*  v 
the  payment  of  money,  for  professional  services;  and  here  it  has  been  in  tfatr 
mony  from  Kane  that  he  never  paid  Judge  Hubbell  one  cent — ^that  he  nevet' 
was  presented  by  the  Judge  with  a  bill,  and  the  Judge  has  offered  to  •ubmit 
his  books  of  account  here,  to  show  the  fact  that  these  charges  were  all  made 
to  Cogswell,  and  paid  by  him.  On  this  proof,  then,  the  main  fact,  which  Um 
at  the  basis  of  this  specification,  is  disposed  of,  to  wit:  that  the  Judge  had 
been  employed  as  counsel  for  Kane^  in  a  previous  proceedfng  embracing  thfr 
fubject  matter  of  the  cause  in  the  Supreme  Court  But  we  say,  it  ^  not 
enonffh  that  the  cause  should  embrace  the  same  subject  matter.  If  ii  eib- 
braced  it  in  various  degrees,  if  to  the  smallest  extent^  then,  according  to  ih# 
frguquent  of  the  other  lide^  it  amounts  to  a  prohibition.  It  ia  not  ea  aaft 
cannot  be  aa 

But  again,  at  the  time  this  case  came  up  Vy  appeal  to  the  Supteois  Oowfc 
in  1851  and  52,  when  Judge.  Hubbell  sat  upon  it,  Cogswell  had  ceafad  te  l^ 
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a  puty,  I  ask  yon,  haw  you  toi  acoonnt  for  it  in  nature,  that  the  respondent 
Iiad  relfastod  to  sH  previously,  and  then  saw  fit  to  take  his  seat.  There  is  a 
ctkme  lor  human  condnct,  as  there  is  a  cause  for  erery  thing.  Why  did  the 
Judge  do  itf  I  tell  you,  it  is  creditable  to  his  integrity,  and  eT«n  delicacy. 
Has  t2iere'b€«n  any  proof  to  show  that  he  was  bought  up  foy  Kane  I  that  he  was 
ow-persuaded  by  bini  ?  that  he  had  any  earthly  object  whatever  to  accomplish  ? 
No!  Why  then  (Hd  he  sit  upon  itf  It  is  reconciieable  only  with  the  idea  that 
the  Jodge  never  had  been  counsel  for  him,  hut  that  he  had  been  counsel  for 
Cogswell  A  decree  had  been  taken  against  Cogswell,  on  which  hia  interest 
in  the  property  of  Kane  was  ordered  to  be  sold,  and  was,  in  point  of  fiiet^  eold, 
as  is  here  in  proot 

Again,  you  have  some  other  testimony  upon  the  subject  from  Judge  WhitoD, 
who  says,  that  Judge  Habbell  did  sit  upon  the  bench,  and  says  it  waa  nn- 
demtood  that  he  sat  because  Cogswell  having  ceased  to  be  a  party,  he  h«d  a 
right  to  sit,  he  never  having  been  counsel  for  Kane.  Put  all  these  eircuoi- 
atakices  together,  and  they  demonstrate  the  fact,  that  he  had  been  counsel  for 
'CogBweH  alone,  and  that  when  he  ceased  to  be  a  party,  he  saw  no  disqnalifica- 
'tioD,  and  fek  at  liberty  to  sit  in  the  cause.  I  have  maintained  in  my  argu- 
ment that  he  could  have  sat  at  any  time  under  a  fair  construction  to  be  pul 
npon  the  action  of  the  law.  But  from  motives  of  ddicacy,  because  there  might 
be  doubt  about  the  construction  of  this  Iaw«  he  declined  to  sit,  and  ^nt  away  the 
cause  as  long  as  Oeorge  Cogswell  was  a  party,  and  took  it  up  again,  and  sat 
in  the  Supreme  Court,  when  Cogswell  had  ceased  to  be  a  party,  and  whea 
A^  mattev  was  between  the  complainants  and  Kane  alone. 

The  seeond  specification  is,  that  the  Judge  satin  the  case  of  Hungerford 
against  Cnshing,  in  the  Circuit  Court  of  tne  county  of  Dane,  and  made  a 
jadioial  decree,  when,  in  fact,  he  had  been  retained,  and  did  act  as  counsel  for 
said  Hnngerford,  and  did  act  in  the  IT.  S.  District  Court,  and  that  afierwaivi 
he  sat  as  judge  in  the  Supreme  Court,  when  the  decree  was  made.  I  do  not 
propose^  as  I  stated  in  my  opening  argument;  to  dwell  at  any  length  opott  the 
charges  growing  out  of  the  celebrated  case  of  Hungerford  ana  Cushing.  Thejr 
liBve  been  most  fdly  and  ably  presented  to  you  by  my  associate.  I  thoaght^ 
itndev  tlie  circumstances,  he  was  more  competent  to  do  so,  as  he  had  been 
Atmiliar  with  the  case  from  its  commencement,  and  not  only  with  the  case  in. 
<cha^Eieery,  but  with  the  indictment  for  perjury.  I  thiijc  he  has  demonstrated 
to  the  sfitisfkction  of  the  Court,  that  there  is  a  total  want  of  similarity  between 
this^hanoeiy  proceeding,  and  the  indictment  pending  in  the  IT.  8.  Court;  and 
•yet  that  allegation  also  is  based  upon  this  statute  upon  which  I  have  beea 
oommenting.  It  is,  that  the  subject  matter  of  the  hill  in  chancety  had  been 
involired  in  the  indictment  in  which  Judge  Hubbelt  had  been  employed  fta 
caanseL  Now,  as  a  matter  of  fact,  it  is  demonstrated  that  there  was  no  mai^ 
htfhy.  But  firom  the  language  of  this  specification,  I  do  not  know  btrt  it  ia 
iMinded  on  the  other  side  to  impute  the  charge  .of  bribery — 16  nam  an  iaiffir' 
enoe  ^  corruption  against  the  Judge,  from  the  ftct,  that  he  hisd  received  a 
Mf-Milstt  fee  fh>ni  Hungerford,  for  acthrg  in  the  proceedhur  ia  the  U.S. 
Gottrt^  and  thut  he  was  innnenoed  by  that  fee.  The  language  n  studied  tHMl 
guarded ;  and  it  o^curr^d  to  me  that  it  might  be  pM^e  a  matter  fbr  tt^noeM 
tfaetbe  mflgbi  have  been  sway^  ia'hisi^ind  By  the  eomp^nsatfon  he  htrit  *t9- 
«tvei  kmL  Httgerfotd.   It  im  tfaatpoint  aldSe  l»  w)lieh  TjnJL  \»t]kd^  9% 
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tai  hming  bMiotmiidePBd  by  my  Msociato.  If  Kbit  b«  Um  inlefttioii  of  Ihi 
Hon*  fAmMgen,  it  wUl  be  askiag  this  Ccmrt  to  infer  oorruptiom  ffem  a  twf 
&p-fdt»h6d  &cL  !■  the  fiMt  plaoe  there  is  no  ende&ee  of  corraption,  not  ^iwa 
infereiitkiL 

It  ie  in  eridenoe  not  only  that  it  was  not  the  same  case  but  that  it  did  sot 
lembiwoe  the  same  matter,  and  was  a  total  differeat  pfoeeedin  j.  Now  they  wii 
be  asking  mom  than  this  court»  I  tbiak,  will  be  willing  to  grant,  if  they  eball 
ask  the  court  to  infer  that  because  he  had  received  a  retainer  of  $50,  even  if  it 
did  invohe  the  suh^t  matter  of  the  last  suit,  that  il  operated  as  a  bribe,  et 
eren  as  a  corrapt  iaflnence  in  his  mind  on  the  decision  of  that  case.  Why,  the 
idea  is  agaioat  human  nature  t  The  impntation  would  be  so  gross  a  one^  upon 
any  man  who  is  fit  to  be  a  lawyer,  or  judge,  or  a  rsspectable  man  in  aeeiety  at 
to  prodttde  it  for  a  moment  I  The  Gushing  suit  involred  property  to  the  amoiiiil 
of  $1^0,000.  I  suppose  it  was  one  of  the  tnodt  important  suits  erer  submittal 
to  tiie  eonrt,  and  can  it  be  supposed  that  a  retainer  of  |50,  to  gire  an  opinio* 
in  his  office  upon  a  motion  to  qnash  that  indictmentf  could  influence  his  mind 
for  a  moment  in  the  deoision  of  the  snit  in  chancery,  pending  before  him  as  n 
judge  of  the  supreme  eonrt?  Because  this  accusation  supposes  a  corrupt  inflo- 
^nce  to  eiist  and  to  exist  from  that  cause — the  retainer  he  had  received.  The 
very  smallness  of  the  amount  absehitely  precludes  the  idea,  because  if  he  were 
noBOSfAible  to  corrupt  influences,  who  questions  but  the  parties  to  that  suit  ceald 
have  been  reached  by  a  larger  retainer  than  fiftv  dollars.  I  think  it  would  have 
«wrffone  even  the  two  hundred  doUarM  that  he  got  from  Sanderson !  If  he 
could  have  opened  his  pookets  to  the  reception  of  a  bribe,  and  his  mind  to  the 
reception  of  a  corrupt  influence,  he  could  very  well  have  filled  his  pockets,  and 
need  not  have  continued  to  be  so  poor  as  he  is  saki  to  be  now.  He  need  not 
then  have  been  impoverished  upon  a  salary  of  fifteen  hundred  dollatn  a  yean 
Upon  an  insinuation  that  he  would  decide  the  ease  for  money,  Hungerford 
«o«ki  well  afford  to  have  given  two,  three^  five  or  ten  thousand  dollaie  to  get  a 
^tremble  opinion  in  that  suit  These  circumstances  utterly  disrobe  &»  matter 
of  any  just  grounds  for  an  impeachment  of  the  integrity  of  the  judge.  I  leave 
thda  matter,  which  has  oecupied  a  great  deal  of  the  time  of  the  courts  with  the 
testimony  which  has  been  submitted  and  the  yqtj  fnU  and  able  argufnent  of 
my  oelcHigne.  As  it  occurs  to  my  mind,  however,  I  think  I  ought  to  say,  aa 
4MI0  hi  the  counsel  employed  by  General  Coding,  and  also  in  behalf  ef  a  fnend 
known  to  me  many  years,  that  I  cannot  assent  to  the  imputations  which  were 
«abt'iipon  his  conduct  by  my  aoaociate*    I  leave  it  vrith  simply  expressiiig  my 


'    Judge  HirenxLL.    And  mine  too. 

Mr.  AiovouK  And  i  will  say  fbr  the  Judge  what  he  has  said  in  my  hear- 
ing, that  the  remarks  ef  my  colleague  to  which  I  allude  ^efe  not  made  at  Lie 

The  third  ipeclBoation  related  to  the  divorce  of  Wffliam  L.  Hart  from  hk 
Mlb.  in  Uwflrst  plaee,  I  hanre  to  say  in  regard  te  Aat  speeificatiott,  that  thM 
Is  toftoot  of  any  pelkmn  pendmg  in  Rock  Min^— one  of  the  facts  npoa 
wbicb  tUaepediflsation  it  grduniled ;  but  the  material  aUegktkins  ef  the  epeei^ 
fMdM  iin  trorthy  tif  a  mohient'e  consideration,  it  ie  diarged  that  the  iidmi 
mik^fv&nli49i&y*gnAML  I  soppeae  they  really  intend  to  snstain  that  paHh 
gfd^A^  Ifan^ipieitation  fipontie-iaet  HM  it  wii  granHed  in  npreeeedingift^ 
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itituted  for  a  divorae  when  M i^  Haii^  the  defendant^  was  not  ia  the  ataia^  aoad 
thai  ^e  cause,  from  which  the  divorce  suit  had  ariaen,  had  oocurred  out  of  tlia 
•tale.  I  yery  well  recollect  the  oourae  of  proceeding  ander  the  old  territorial 
atatutes  in  r^ard  to  divorce^  and  I  very  well  recollect  the  oonclusioii  to  whidi 
the  supreaae  court  arrived  upon  the  subject.  But  I  do  just  as  well  recollect  that 
in  the  practice  of  one  of  the  territorial  judges — and  I  had  supposed  of  aootheiv 
but  certainly  cue — ^it  was  for  many  years  customary  to  entertain  petitions  for 
divorce  where  the  other  party  was  out  of  the  jurisdiction  of  the  oottit,  and 
whers^  even,  the  eauae  had  arisen  abroad.  Thai  was  the  invariable  course  pur- 
sued by  Judge  Miller,  up  to  the  fall  of  1844,  when,  far  the  first  time,  he  ar- 
rived at  the  conclusion  that  he  had  no  jurisdiction,  and  a  batch  of  petitions 
then  pending  were  disposed  of.  That  wss  the  reason  ao  many  applications  for 
divorce  were  presented  about  that  time  to  the  legislature.  This  is  a  fitct  in  oar 
p<^tical  history-— and  that  ^MSt  led  to  the  engrafting  on  our  present  oonstitatioB 
a  provi»on  which  prohibits  legislative  action  on  the  subject  of  divorce.  Nor 
can  I  see  any  want  of  correotness  in  the  course  that  was  first  pursued.  Look  at 
ihe  operation  of  the  law.  The  marriage  contract  followed  Hart  when  ha  l«ft 
Ireland  and  came  to  this  country.  It  followed  him  ao  aa  to  entitle  his  wife^  va- 
maining  abroad,  to  the  right  of  dower  in  all  the  lands  which  he  had  acquired, 
and  it  has  been  in  testimony  here  that  the  main  object  of  the  divoroe  was,  ta 
enable  Hart  to  perfect  titles  to  his  lands,  she  refusing  to  come  here  and  haviag 
deserted  him,  I  say  it  follows  him  and  secures  her  right  in  all  the  property  b« 
may  acquire.  Why  then  should  it  not  follow  him,  likewise,  to  afibrd  him  re- 
lief in  case  of  a  violation  of  that  contract  by  her  I  It  ahould  work  equally.  If 
ahe  had  violated  the  marriage  contract  in  Ireland,  where  ahe  saw  fit  to  doaticsi 
herself  he  should  be  entitled  to  some  remedy  growing  out  of  it,  aa  ahe  would 
have,  although  he  had  taken  up  his  domicil  in  the  state  of  Wisconstn.  And 
the  practice  now  has  been,  under  the  constitution  abd  laws  of  the  state,  sinee 
the  present  Judge  went  upoh  the  bench  in  the  second  circuit,  to  entsrtaiB  oasea 
of  a  similar  character.  In  Judge  Howe'a,  Knowlton's  and  Jackson's  eircuitSk 
8uch  also  has  been  the  course  adopted,  and,  as  you  have  heard  asserted  by  Mr. 
Knowlton,  that  course  bas  been  aanctioned  \j  the  supreme  court  in  a  case 
where  that  point  was  directly  involved. 

But  it  is  farther  alleged  under  this  specification  that  the  Judge  had  been  of 
counsel  in  a  previous  proceeding  for  a  divorce  between  the  same  parties.  WoU, 
in  regard  to  that^  I  say  that  the  proof  does  not  ^ow  any  case  pending  in  which 
the  Judge  had*  acted  aa  counsel.  It  shows  the  petition  to  have  been  dravn  by 
him  and  despatched  to  Judge  Irvin,  and  enclosing  a  blank  order  for  a  time  of 
hearing.  That  order.  Judge  Irvin,  on  the  around  that  he  had  not  juriadietion, 
for  reason  i^hich  I  have  just  stated,  declined  to  sign ;  and  sent  the  papera  bac^ 
as  he  had  received  them.  After  Judge  Hubbell  came  upon  the  bench,  not  be- 
ins  able  to  prosecute  causes  himself,  he  handed  this  one  over  to  Albert  Softith, 
who  had  recently  arrived  in  Milwaukee,  and  who  was  said  to  be  in  wioit  of 
bauneas.  He  instituted  a  proceeding,  drawing  an  entirely  new  petitioBi,  ud 
atating  difierent  facts  which  he  disclos^  here  as  material,  which  were  not  in  the 
nedtion  drawn  by  Judge  Hubbell,  and  which  bad  been  shown,  to  hin.  In  the 
fiiat  pdaoe  there  irm  no  proeeedinga  in  the  cauae^  for  there  cannot  be  a  oaoaa 
natil  it  la  entered  in  court — ^until  partiea  appear  before  the  court  and  give  tha 
oeort  knowledge  and  jwiadielian.  It  is  only  in  aueh  a  caoaa^  under  the 
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I  liaye  read,  that  the  Judge  is  precluded  frombeaiing  and  4«termiiiiiig  the 
matter.  Then  I  say  aa  a  demooatratioD,  he  was  not  precladed,  because  he  had 
never  been  connsel  in  that  cause,  nor  eren  in  anj  cause  embracing  the  sane 
subject  matter.  That  cause  too  had  been  abandoned— or  rather  that  beginning 
of  a  cause— entire] J  abandoned.  The  Judge  had  ceased  to  be  interested  in  it. 
He  never  had  instituted  the  cause,  and  had  been  prohibited  from  instituting  the 
cause,  yet  the  allegation  is  made  that  he  had  been  oonoerned  as  counsel  in  a 
previous  cause. 

Again,  the  circumstances  in  proo(  in  regard  to  this  transaction,  do  not  show 
any  corrupt  intention.  On  the  oontrary,  they  preclude  the  idea  of  any.  Ha 
had  no  injury  to  inflict  upon  others  in  the  decree  which  he  could  render;  he 
had  nothing  to  make  for  himself.  He  had  no  object,  therefore,  except  to  do 
the  duty  which  the  law  devolved  upon  him.  But  it  is  said  that  he  had  beea 
paid  by  Mr.  Hart,  for  his  services  in  the  former  proceeding.  Well,  I  hope  it 
was  so^  if  he  deserved  any  compensation,  because  I  think  lawyers  ought  to  be 
paid.  He  acted  as  a  lawyer  as  far  as  he  went  He  undertook  to  commence  a 
suit  fpr  his  dient ;  if  his  client  paid  him  it  is  all  right  Yet  there  ia  some 
dottbt  about  it»  from  the  circumstances  that  no  receipt  could  be  found  from 
Jsdge  Hubbell,  for  the  money,  although  receipts  were  found  from  all  the 
parties  in  the  suit  which  was  actuallly  commenced  by  Smith.  Hart  was  a  very 
careful  man  with  his  papers,  and  if  such  a  receipt  had  existed  they  would  have 
found  it  But  I  care  not  for  that  The  proof  shows  that  the  old  proeeeding 
was  closed  up,  and  the  Judge  ceased  having  anything  to  do  with  it  At  the 
tiaie  Smith  undertook  that  case^  what  relations  existed  between  them?  Is  it 
to  be  said  that  Judge  Hubbell  was  to  be  precluded  by  this  law  from  sitting  on 
the  bench  in  a  case  coming  before  him,  because  he  had  previously  given 
advice  to  the  parties^^beeause  he  had  been  under  a  general  retainer  for  him  as 
Lie  counsel  t  Why,  if  so^  and  the  practice  of  Judge  Hubbell  had  been  ez- 
ieoBive  in  Milwaukee^  he  never  could  have  held  a  court  there  ia  which  his 
clients  were  not  interested,  and  had  not  previously  consulted  with  him,  and 
taken  advice  from  him. 

Again,  I  wish  to  say,  in  regard  to  this  specification,  that  it  is  proven  by  the 
lowest  species  of  evidence,  and  I  make  the  remark  here,  because  I  wish  to 
make  it  general,  not  only  in  connection  with  this  specification,  but  with  many 
others.  That  evidence  is  the  recollection  of  witnesses  after  the  lapse  of  a  great 
deal  of  time.  I  mean  to  impute  nothing  to  Mr,  Smith,  nothing  whatever. 
Hia  feeling  of  hostihty,  his  enmity  to  the  respondent,  are  apparent  enough* 
He  testifi^l  to  that  state  of  feeling,  while  on  tne  stand.  I  do  not  mean  to  say 
that  he  was  governed  by  that  in  his  testimony,  nor  that  it  afifeoted  his  memoryi 
so  as  to  make  him  swear  to  things  which  did  not  take  plaoa  Not  at  all;  but 
that  this  is  the  lowest  species  of  evidence  that  can  be  offered  in  a  coart,  and 
should  be  received  with  many  grains  of  allowance.  For  instance,  I  have 
never  in  my  life  seen  an  example  of  testimony  showing  so  treacherous  a 
memory  as  in  the  case  of  the  witnesses  Ingham,  and  Robert  W.  Wright 
A«Uiel  Finch,  jr.,  showed  the  same  thing  in  regard  to  one  transaction^  and 
oiher  witnesses  also  in  this  case.  They  show  how  entirely  treacherous  the. 
haman  memory  may  he.  I  had  almost  thought  that  from  this  time  forth  I 
would  not  tmst,  after  the  lapse  of  years,  the  memory  of  any  man»  How  easy  for 
Mr.  Smith  to  have  feigotten  whether  Judge  Hubbell  told  him  that  Had  had 
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fiid  him  fer  terriett  in  tlim  oaM^  or  that  lfr«  Hart  W8»  a  good  maii|  mwL» 
]tao«ipt  pay,  and  that  ho  would  be  aaio  as  to  his  feet.  It  makes  alt  the 
diderenoa  in  the  world  as  to  the  point  of  the  thing.  He  says  Jadge  HabbeQ 
tnld  him  that  EUvt  had  paid  him,  and  was  good  pay.  I  thought  that  was 
the  nnderstandiBg  whieh  the  witness  got  of.  it,  rather  than  the  actual  atate* 
BMnt  of  the  Judge. 

^e  next  specifications  are  five  and  six,  which  I  will  barely  allude  to  togi^ 
iher.  These  relate  to  the  conduct  of  the  Judge  in  sustaining  the  deraarver  to 
two  indictments  against  Kane  for  perjury,  one  of  them  having  been  deoided  at 
the^May  term  '51,  and  the  other  at  May  term  '$Q.  The  first  was  decided 
during  his  fiist  term  of  offiee,  the  second  during  his  present  term.  Th^  srs 
based  upon  the  several  suits  of  Parsons  and  Howe  and  others;  and  the  aame 
Qil)jection  is  raised  to  the  right  of  the  Judge  to  sit  on  those  indidmentSi  ae  in 
the  case  in  the  Supreme  Court  In  substance,  it  is  the  aame^  beeaaas  he  had 
been  employed  as  counsel  for  Kane  in  the  matters  out  of  which  the  indidJDeDts 
grew.  The  same  foree  of  objection  may  be  here  taken  to  these  specificatioiis 
aa  was  taken  in  the  case  of  Hungerford.  Kane  denies  that  the  Judge  waa  ever 
retained  by  him;  and,  I  think,  the  fact  that  Judge  Hubbell  had  ever  been  em- 
ployed as'  counsel  in  these  proceedings  is  not  establiBhed,  and  it  is  admitted 
that  he  never  had  been  employed  in  the  case  of  Howe.  But  the  ground  then 
iBf  thai  the  suit  involved  the  subject  matter  which  was  involved  in  the  indict* 
xnent  for  perjury ;  and  to  say  that  he  was  employed  for  Kane  in  the  auit  of 
Parsons  <fe  Lawrence  is  pretty  far-fetched  to  be  sure.  But,  I  say,  in  regard  to 
both  of  these  sases,  that,  so  far  as  sitting  as  a  judge  to  try  them  is  eonoeroed^ 
aa  it  seems  to  me,  the  objection  is  entirely  removed  —not  from  the  feet  that  the 
learned  counsel  on  the  other  side  appeared  as  counsel  for  Kane,  and  gained  his 
point,  but  because  the  consent  of  the  parties  may  be  fairly  presumed  from 
ibeir  conduct  They  both  appeared  there — the  State  represented  by  the  Die- 
ttiet  Attorney,  and  the  defendant  represented  by  the  learned  counsel  and 
nywlf.  We  raised  no  objection  to  his  right  to  act>,  nor  did  the  puUie;  and, 
having  thus  assented  to  it,  it  seems  to  me,  the  objection  is  removed,  evea  if  it 
ciherwise  had  any  foroe,  which  I  think  it  did  not  The  consent  is  strongly  to 
be  presumed,  ftrom  the  fact  that  Judge  Chandler  was  concerned  with  the  Dis- 
trict Attorney,  and  waa  well  acquainted  with  the  proceedings  in  the  Paraona 
ease.  Tet  it  was  never  dreamed  of  by  him,  nor  by  the  District  Attomev,  nor 
by  Mr.  Ryan,  nor  by  myself,  and,  I  believe,  it  has  never  been  pretendecf ,  that 
the  Judge  did  not  act  conscientiously  and  honestly.  It  has  never  beea 
chaiged  that  he  was  governed  by  any  improper  influence,  or  any  desire  to  do 
any  Siing  but  his  duty. 

Article  5  relates  to  receiving  of  moneys  into  court,  and  taken  by  him  aai^ 
using  the  same*  I  shall  pass  that  article.  It  embraces  two  specifieaCwna  only;, 
I  shall  pan  it  by,  simply  calling  the  attention  of  the  Court  to  the  evideace.  I 
ahall  only  say  that  I  am  surpriMd  to  learn  Aat  they  are  relied  upon.  The  cir- 
cnmstaaces  have  been  fully  disclosed  by  the  testimony.  Taking  the  tssttmooy- 
ef  Mr.  Mo  Arthur  in  regard  to  the  first  of  these  specifications^  and  the  testimooy 
of  Collina,  Smith,  and  Mr.  Vilas  himselC  and  Mr.^Burdick,  in  regard  to  the 
second  specification,  there  is  not  room  left  for  suspicion  agaioat  the  good'  iatea- 
tion  of  tiie  Judge  in  these  matters.  It  is  in  proof  that,  in  the  first  instance^  the 
^ling  with  whieh  he  ii  ohaiged,  he  did  for  the  accommodation  of  partiea  out 
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of  c#art»  wbea  tliere  was  no  court  in  seflBioa.  It  is  also  in  testimonf  ,  that  the 
money  was  ratarned  when  ft  should  have  been  repaid.  In  the  other  case^  it 
waa  done  for  the  accommodation  of  the  parties.  All  parties  consented  to  it,  and 
eonaideKd  it  at  the  time  all  right.  The  Jadge  himself  hurrying  on  the  casOi 
feeling  annoyed  himself,  because  it  must  go  over  to  another  term.  It  was  dis- 
posed of  as  soon  as  it  could  be ;  and  the  Judge  immediately  sat  down  and  paid 
to  Mr.  Collins,  by  his  clerk,  the  money  which  had  come  into  his  hands;  and 
the  testimony  shows  that  he  was  always  ready  to  do  it,  and  that,  he  had  the 
money  in  his  hands  up  to  the  time  it  was  paid. 

We  eome  now  to  the  first  specification  of  Article  6,  in  regard  to  the  conduct 

of  the  Judge  in  a  certain  cause  in  chancery,  instituted  on  behalf  of  the  State 

against  the  Wisconsin  Marine  &  Fire  Insurance  Company,  and  in  the  matter 

of  an  application  for  an  injunction  against  that  company.    I  dwelt  so  fully 

npon  that  specification  in  my  opening,  that  I  do  not  propose  to  dwell  at  any 

length  upon  it  now.    I  insisted  then,  and  shall  now,  that  the  conduct  of  the 

Judge  was  not  only  unquestionable^  but  that  it  contrasted  most  favorably  with 

the  conduct  of  the  counsel  who  were  employed.    The  Court  will  secoUect  that 

when  an  injunction  was  expected  at  the  hands  of  Judge  Larrabee,  after  it  had 

been  refused  by  the  respondent,  Mr.  MitchelFs  counsel  advised  him  to  disobey 

the  injunction,  on  the  ground,  among  other  things,  that  Judge  Larrabee  had  no 

jurisdiction.     On  conversing  with  the  respondent,  Mr.  Mitchell  was  advised  to 

take  no  such  course,  but  to  apply  for  a  dissolution.    Then  arose  the  contro- 

Tersy  about  the  difficulty  of  obeying  the  injunction,  because  the  Judge  wa« 

going  off  to  Madison.     It  was  urged  that  the  closing  of  the  doors  of  the  bank 

roight  create  a  panic  whereby  the  public  might  suffer.    Hence  it  was  that  the 

Judge,  for  the  benefit  of  the  public,  consented  that,  in  case  an  injunction  waa 

allowed,  he  would  instantly  return  from  Madison  as  rapidly  as  he  could,  with 

a  view  of  hearing  a  motion  to  dissolve  the  injunction.     He  made  no  promise 

that  he  would  dissolve  it;  but  Mitchell  inferred  that  he  would,  from  the  fact 

that  he  had  intimated  that  Judge  Larrabee  had  not  jurisdiction,  and  from  the 

fact  of  his  having  refused  the  injunction  once  himself.    It  waa  a  very  natural 

inference  that  he  would  dissolve  it  when  it  should  pe  presented  to  him.    The 

action  of  the  Judge  in  the  matter  was  certainly  morally  commendable,  as  well. 

as  legally  justifiable.    The  injunction  was  refused  by  him  until  the  motion 

could  be  heard,  upon  notice  and  strict  conformity  to  the  rules  of  our  court, 

unless  in  cases  of  emergency.    The  Judge  said,  in  his  written  answer  refusing 

the  injunction,  that  if  he  was  satisfied  that  the  institution  was  actin£[  fraudu- 

leotlj,  or  was  intending  to  remove  its  assets  out  of  the  state,  then  ne  would 

grant  the  injunction.    There  was  a  necessity  of  the  rule  of  the  Court  being 

complied  with ;  and  why  should  he  have  been  asked  to  grant  an  injunction 

without  a  compliance  with  that  rule,  unless  It  was  sought  to  be  surreptitiously 

obtained  over  the  law  and  over  the  rules  of  the  court,  to  give  a  weapon  again^ 

that  institution,  by  which  they  should  be  able  to  cut  its  throaty  and  put  money 

in  their  own  pockets.    The  Judge  thwarted  them,  and  in  doing  so,  he  acted 

legally  and  wisely.    There  was  no  danger  impending  to  the  public,  and  ne 

reason  to  apprehend  any  danger;  and  if  the  safety  of  the  public  was  better 

secured,  by  refusing  the  injunction,  than  by  granting  it  and  creating  a  panic^ 

which  would  have  operated  only  to  enrich  those  who  were  pursuhur  it,  it  waa 

proper  that  he  should  adopt  that  course.    He  seems  to  hare  had  the  public 
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interest  in  view  ia  his  first  conduct,  as  well  as  the  rules  of  his  court ;  and  also,  ' 
in  the  last  promise,  which  he  made  to'Mitchell,  o^a  speedy  return  to  Milwaukee, 
if  an  injunction  should  be  granted.  Mitchell  ujiequivocallj  testifies  that  there 
^as  no  promise  of  a  decision,  although  he  inferred  what  it  would  be.  He  tes- 
tifies that  there  was  no  improper  motive  brought  to  bear  on  the  Judge — that 
no  money  was  paid  him,  no  accommodation  offered  him,  and  none  ever  ex- 
tended to  him  on  account  of  his  conduct  at  that  period,  or  at  any  other. 

The  second  specification  is  in  regard  to  the  suit  of  Lowry  against  Greves 
«nd  Wright,  in  which  the  Judge  entertained  an  interview  with  Dr.  Grevea,  and 
advised  him  that  the  judgment  in  the  suit  was  scandalously  obtained,  that  he 
ought  to  make  a  motion  to  vacate  it,  and  that  on  that  advice  Dr.  Oreves  did 
make  such  a  motion.  Well,  I  do  not  think  that  this  specification  is  worthy  of 
notice.  The  Doctor  has  explained  the  way  in  which  it  came  up.  It'  was  a 
pnblic  conversation.  Several  persons  were  present  It  was  an  occasion  just 
preceding  the  judicial  election.  His  story  was  told  for  the  purpose  of  ex- 
plaining to  the  Judge  the  reason  why  he  should  not  vote  for  the  opposing 
candidate.  He  narrated  the  circumstances  of  this  judgment  rendered  against 
him  in  a  suit  in  which  Finch  had  been  counsel  for  the  plaintiff,  and  in  refe- 
rence to  which,  as  a  friend.  Finch  had  made  arrangements  and  promises  which 
he  had  violated.  Then,  it  was,  the  Judge  did  express  an  opinion  about  it,  and 
upon  Dr.  Oreves  inquiring  whom  he  could  get  to  draw  an  affidavit  to  set  aside 
the  judgment — expressing  his  fears  that  his  own  counsel  would  favor  Finch — 
the  Judge  said  that  Mr.  Ryan  and  Mr«  Watkins  were  not  open  to  that  objection, 
were  not  particularly  friendly  to  him,  and  would  be  proper  persons  to  draw  an 
affidavit  Accordingly  he  did  go  to  Mr.  Ryan,  who  drew  an  affidavit,  setting 
forth  the  facts  at  great  length,  and  holding  up  Finch  in  no  very  enviable  at* 
titude  before  the  public  That  affidavit  was  allowed  to  be  used  in  the  public 
press  ia  Milwaukee,  against  Finch,  as  being  an  improper  person  for  Judge. 
This  was  a  public  conversation,  and  there  was  no  promise  given  it,  to  make  any 
decision  whatever,  I  wonder  they  had  not  called  it  an  "  indecent  interview  T 
It  was  an  interview  in  which  there  were  several  parties,  and  in  a  casual  con- 
versation which  transpired.  What  became  of  the  motion  to  vacate,  whether 
it  was  granted  or  not,  does  not  appear.  I  believe  Brother  Finch  has  stated 
that  that  affidavit  was  untrue.  Why  it  was  presented  here  and  put  into  the 
fcce  of  Mr.  Finch,  I  neither  know  nor  care. 

The  fourth  case  relates  to  the  divorce  proceeding  of  Burr  S.  Craft  The  im- 
propriety charged  in  this  specification  is  an  interview  with  Mr.  Elmore  in  which 
the  grievances  of  Mr.  Craft  were  stated,  and  followed  by  inquiries  as  to  whether 
lie  could  get  a  divorce^  and  it  was  suggested  by  the  Judge  that  a  divorce  could 
be  obtained,  if  the  statements  he  made  were  facts.  Thereupon  proof  of  the 
&cts  was  taken  and  submitted  to  the  Judges  and  the  decree  was  granted.  But 
a  farther  impropriety  charged  is,  not  only  that  conversation  at  Waukesha,  in 
which  Elmore,  the  Judge,  myself  and  others  were  parties,  but  the  fact  that 
when  the  evidence  was  received  it  was  opened  and  examined  by  the  Judge, 
aod  the  question  was  asked  him  whether  it  was  sufficient,  without  taking  farther 
testimony,  and  the  Judge,  after  good-naturedly  and  playfully  submitting  it  to 
hiis  wife  for  her  decision,  took  it  in  hand  as  he  was  bound  to  do,  and  staled  to 
Ur.  Elmore  that  if  the  facts  there  were  not  controverted  he  need  not  go  up  to 
Appleton  to  get  farther  testimony.   Now,  was  there  anything  improper  ia  that ! 
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Whj  was  it  improper  f'  We  will  dismim  tbe  plajftil  matter  about  tbe  proofe 
being  labmitted  to  his  wife.  That  amounts  to  nothing.  I  presume,  also^  he 
did  not  reallj  intend  anything  by  his  remark  about  the  gold  ring — ^  remark 
which  made  so  little  impression  upon  Mr.  Elmore's  mind,  that  be  did  not  even 
communicate  it  to  Craft  The  Judge  had  a  legal  right  to  open  the  teetimouy. 
It  would  become  his  duty  at  some  time  to  say  whether  it  was  adequate  or  in* 
adequate.  The  eridenoe  was  taken  in  public,  and  every  body  could  inspect  it 
I  think  his  answer  was  a  guarded  one*— •"You  need  not  put  yourself  to  the 
trouble,  if  your  testimony  is  trne^  to  go  for  farther  evidence." 

Again,  to  preclude  any  imputation  upon  the  conduct  of  the  Judge^  it  is  ap- 
parent that  if  the  allegations  in  that  bill  of  divorce  are  true,  and  the  testimony 
be  true  the  divorce  was  unavoidable. 

There  is  another  point  in  that  testimony  of  Elmore's.  I  think  he  stated  that 
Craft  said  he  was  to  give  me  a  hundred  dollars  for  procuring  his  divorce,  and 
that  he  believed  the  Judge  was  to  have  half  the  money.  I  know  the  report  was 
Tery  current  during  the  session  of  the  legislature  that  they  had  found  a  mare's 
nest  in  this  transaction — that  the  Judge  had  been  directly  bought  up  because  I 
had  received  a  hundred  dollars  for  procuring  that  divorce,  one  half  of  which 
I  had  paid  over  to  the  respondent  at  the  bar.  I  well  reeollect  being  surprised 
on  meeting  the  Judge  one  day  and  his  .accosting  me  and  saying  he  *^  wished  I 
would  pay  over  that  money."  After  plaguing  me  some  time,  he  told  me  what 
he  alluded  to,  he  having  heard  of  it  before  I  had.  There  being  no  opposition 
to  the  divorce,  Elmore  maintained  that  the  chaige  of  (100  was  too  much.  I 
thought  so  too,  and  compromised  with  him  for  i50.  He  gave  me  a  check  on 
Bloesom,  which  I  presented — took  the  money,  and  spent  it  as  usual. 

I  now  proceed  to  the  seventh  article.  The  first  specification  allodes  to  a  cause 
in  chancery,  pending  in  his  court,  wherein  the  Judge,  on  application  by  Byron 
Kilboum,  reused  to  hold  a  special  term  to  confirm  a  chancery  sale;  and  liter- 
wards,  on  an  application  from  one  Amos  Sawyer,  he  consented  to  do  so  on 
being  told  the  importance  of  it,  and  that  it  would  be  a  personal  accommodation 
and  benefit  to  Col.  Sawyer  to  have  it  done.  I  suppose  it  would  be  a  waste  of 
time  to  dwell  upon  this  specification.  There  was  no  impropriety,  even,  in  it,  to 
say  nothing  of  corrupt  conduct  in  office.  It  was  an  accommodation  of  an  in- 
dividual, asked  to  be  granted  in  the  night.  He  refused  the  application  of  Kil- 
bourn  on  that  ground,  and  he  had  a  right  to  do  so.  He  was  not  bound  to  leave 
his  house  at  night,  go  to  the  court  house  and  make  a  decree  to  suit  the  pleasure 
of  an  open  and  known  enemy.  When  that  decree  was  afterwards  desired  by 
Mr.  Sawyer,  then  the  Judge  assented  to  holding  court  for  the  purpose  of  making 
il^  although  it  appears  in  proof  that  he  did  not  do  it  even  the  next  day.  Here 
was  but  an  exercise  of  judicial  pleasure — judicial  accommodation,  in  matten 
where  he  was  under  no  legal  obligation,  and  of  course  it  can  be  made  no  matter 
of  charge  against  him.  It  is  in  farther  proof  that  he  was  at  the  court  hoose 
er^ry  day  at  tea  o'clock,  for  the  express  purpose  of  holding  special  terms,  and 
making  decrees  in  chancery  proceedinss.  I  think  it  about  tlie  last  eomplaittt 
that  ought  to  be  alleged  against  Judge  Hubbell,  that  he  has  not  shown  a  spirit 
of  accommodation  in  the  performance  of  his  official  duties.  He  has  been  dili- 
gent, laborious  in  season  and  out  of  season,  to  accommodate  suitors,  not  only 
m  conrt  but  at  his  rooms  and  in  the  offices  of  lawyers.  This  is  true,  and  known 
to  be  80  by  every  member  practising  at  his  bar. 
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I  now  go  to  tb^  aeoond  8peQifieatioii<<-^#  intaiview  of  Un.  Hoar«  wilk 
Um  in  relation  to  the  indictment  of  her  huaband.  I  propose  briefly  to  con- 
sider this  speoification.  On  thia  subject  the  witnesses  have  been  Mr.  Finch 
and  Mrs.  Hove.  Now  the  testimony  of  Mr.  Fincbf  wiihoui  repeating  it  in 
detail,  adds  nothing  whato^er  in  proof  to  this  specification.  I  dwell  on  this 
because  mj  associate  overlooked  it  The  gist  of  this  specification  is,  not  having 
an  indecent  interview  with  Mrs.  Howe»  but  that,  having  such  indecent  inter- 
view, she  solicited  him  on  behalf  of  her  husband  lo  quash  the  indictment 
against  him  for  peijurj,  and  that  he  yielded,  and  did  bring  about  the  acqnittal 
of  the  defendant  Now,  the  testimony  of  Finch  shows  no  solicitation  on  her 
part  about  that  indictment  It  shows  not  one  word  that  transpired  in  the 
interview,  which  he  ascertained,  between  the  respondent  and  Mrs.  Howe.  He 
went  to  the  room,  knocked,  opened  the  door,  and  saw.  Mrs.  Howe  sittii:^  in  the 
room,  and  Judge  Hubbell  was  approaching  the  door.  He  was  invited  by  the 
Judge  to  walk  in,  and  told  that  there  was  nothing  private  going  on.  He 
bowed  himself  out,  and  retired,  and  this  is  the  subsUnce  of  Mr.  Fincb'a  testi- 
mony. What  does  it  prove  in  the  case  f  It  does  not  prove  a  particle  of  so- 
licitation— it  does  not  prove  a  word  of  eonvenation  between  hun  and  Mrs. 
Howe,  nor  does  it  furnish  a  particle  of  proof  of  any  indecency  in  the  interview, 
unlesB^  perchance,  in  the  village  of  Waukesha,  in  a  public  house  kept  there,  for 
the  respondent  and  Mre.  Howe  to  meet  together  to  talk  in  a  room  tlien  ooca- 
pied  by  a  lawyer  practising  at  the  bar,  be  an  indecency !  I  say,  the  point  of 
the  charge  is  not  the  indeeent  interview,  for  the  reason,  that  what  transpired  at 
that  interview,  and  what  the  conduct  of  the  Judge  was  growing  out  of  it,  is 
the  main  allegation  of  the  specification. 

Now,  from  Mrs.  Howe  you  have  an  account  of  the  transaction,  full  and  in 
detail,  and  which  not  only  acquits  her  of  any  imputation  of  an  indecent  inter- 
view, and  the  Jndge  also,  but  shows  that  there  were  no  solicitations  in  regard 
to  that  indictment,  nor  in  regard  to  any  matters  connected  therewith.  She 
shows,  also,  how  treacherous  had  been  the  memory  of  Mr  Finch,  who  did  tea- 
ttfy  that  that  indictment  was  then  pending,  and  that  it  was  heard  and  tried  at 
that  term  of  the  court  She  testifies  that  that  interview  was  sought  in  fact  to 
apprise  the  Judge  of  an  error,  made  by  him  in  charging  the  jury,  in  the  case 
<^  Simpson  against  Howe,  and  that,  upon  the  instruction  from  tiie  court  that 
they  should  tsJte  the  note  in  the  suit  just  as  it  was  and  pass  upon  it;  the  jury 
httl  passed  upon  it,  and  had  disallowed  an  endorsement  of  $40,  which  had  n 
mark  run  throngh  it  Her  husband  had  refused  to  see  the  Jndge  upon  the 
subject  He  had  been  an  exponent  of  the  Judge,  and  so  for  that  matter  had 
she;  but  she  insisted  upon  going,  and  he  assented.  The  house,  at  that  time^ 
was  well  filled  mth  guests;  the  rooms  were  all  occupied;  there  was  but  one 
peilor  in  the  houses  and  that  was  occupied  by  the  family,  and  was^^n  fact^  a 
nunery.  Being  acquainted  with  Mr.  Hoiliilay,  she  applied  to  him  to  arrange 
tke  interview,  and  told  him  the  object  He  said  he  would  sea  to  it  He  then 
told  her  she  had  better  not  ffo  into  the  pnUic  parlor,  as  she  would  be  constantly 
iatermpted  in  the  eonvenation,  and  that  she  had  better  go  into  his  room,  ana 
he  would  ask  the  Judges  who  occupied  the  next  room,  to  step  in,  and  they 
conld  there  hafe  the  conveisation.  She  sought  the  interview  herself,  for  this 
eipreai  purpose,  and  none  other.  She  did  go.  there^  did  talk  to  the  Judge,  and 
in  all  respecU  the  interview  was  most  deoent^  and  in  iio  wiM.diKreditable  either 
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ti  liiiii  €f  >to  hk,  l^iM'shited  to  him  lier  obj«oCi;  the  ttCpUuned  I'he  misti&e  w 
r«}Ation'  to  tho  eodoiNiiieMt  upon  tbt  nota^  She  dedred  to  call  his  atteotioa  to 
it^  b^0Mi86Ltfae  6Bd<»neiD(»iii  had  beta  made  aooording  to  his  iastaace  and  ad- 
vloa  Wfiia»  he  was  a  judM  It  eaeflDs  that  Simpsoa  owed  a  debt  al  Byron 'a, 
"whi^h  h9  had  Bleared  by  deponting  «.  note  whicb  he  held  againat  Howe  aa  eol- 
lateral  seoDrity.  Howe  made  a  payment  to  Bjrroo  upon  his  note  while  it  was- 
tlraa  deposited  in  his  haads,  which  {layment  was  endorsed  upon  the  note  and 
passed  t^  the  credit  of  fiiapsook  The  wote  afterward  M  baek  into  the  haada 
of  Simpson  apoQ  the  payment  of  hn  debt  to  Byran,  and  he  struck  out  ibe  en* 
ckvaemeot  of  Um  payment  which  Howe  had  made  to  Byron.  On  the  snbjeet 
natter  of  the  interview,  the  Judge*  tt^'  Mrs.  Howe  that,  if  the  Acts  could  bo 
proved,  ap  stated  b^  her,  be  wovki  have  to  graait  a  new  trial,  and,  upon  the 
pioof  -of  Uiem  so^seonently  ^aasw  trial  was  granted.  It  is  farther  in  testimony 
that  the  itttsrriew  lusted  oiily  a  few  minates.  It  was  at  a  public  honae»  and  if 
I  bad  been  a  witness  myself  I  should  have  shown  that  it  was  known  in  the 
hoiisa-«4Etiewa  to  the  &mily<^A  fact  to  the  yoang  danghteia  of  Jones  him- 
self. There  waano  secvet  about  it  at  the  timC)  and  nothing  designed  to  be 
seerei  it  lasted^  boot  a  fisw>  moments,  and  brief  as  it  was,  was  interrupted  by 
Fbch.  To  be  sure  Mia.  Howe  givas  a  different  account  oiF  it  from  Mr.  Finch. 
Ha  omitted  that  part  of  it  which  related  to  those  peculiar  attitudes  and  ezpresr 
dons  of  his  as  he  so  gracefully  retired  from  the  room.  Now  this  is  a  charge  of, 
and  iMa  testtmony'  u  claimed  ta  be  proof  of,  aa  indecent  interview.  If  so, 
what  was  the  testimony.^    Where  is  it  i    What  witness  baa  sworn  to  it!    And 

Jet  here  is  the  ear-mark  which  admonishes  me'  that  that  charge  is  relied  upon. 
Irs.  Howe  shows  that  the  interview  was,  not  only  not  indeoent,  but  that  the 
indictment,  about  which  she  is  alleged  to  have  had  the  interview,  was  not  even 
then  pending;  and  the  whoie  specifieatiao  is  simply  a  falsehood*— an  absurdity^ 
She  testifiestbat  the  indictment  was  not  even  then  pending;  and  was  unknown 
to  her.  They  went,  on  the  next  day,  from  Waukesha  to  Milwaukee^  and,  en 
their  retvrn,  her  hui^nd  was  arrested  and  gave  bail,  and  she  nearer  thought  of^ 
or  knew  o^  the  indictment  before  that  Bo  then  the  whole  specification  fidls 
to  the  ground  at  cmos;  and  as  to  any  ioteiference  of  the  Judge  to  bring  about 
the  scqvitta],  as  having,  been  the  consequenoe  of  her  solicitations,  there  is  not  a 
particle  of.  P<^  either  of  her  solicitation^  cr  of  the  inteHaaence  of  the  Judge 
after  her  soiieitBliofia.  The  comrt  will  bear  that  in  mind.  The  reo6rd  has  beoa 
hers,  and  it  ebowa  her  testrmony  all  right.  It  shows  that  a  jory  wsa  empan- 
ndled  in  the  ordinary  way;  that  the  trial  proceeded,  and  that  the  jury  g»ve  a 
terdist  of  aetjmttal.    •  ' 

Bet  I  am  justified  in  one  further  remark*  What  proof  is  there  hem  for- 
eves  an  imputation'  that  this  was  an  indecent  interview!  The  gentleman 
iia^ertook  to  extort  fraim>Mf8.Hc(we  senile  admission,  soaos  &d>  in  regard  tx> 
i^  whidi  probably  might  authoitee  faira,  in*  a  speech,  which  must  be.nusap^ 
piyi,  m>hr  aa  thia  spedficalioii  is  ooooereed,  to  stigmatize  her  conduct,  or 
perhaps  to  be  able  to  throw  out  something  against  the  chamcter  of  the  otbai 
pwty  to  that  interview;  something,  peifcapa,  on.  which  to  hang  a  few  remarics^ 
ilat  weald  operate  to  cast  disgrace  or  lidicale  upon  him.  In  ^ai  he  failed,  if 
that  was  hit  object  He  drew  out  the  statement,  that  while  standing,  after* 
hamff  sat  in  a  chahr,  and  just  before  leaving,  the  Judge  pUiyfidly  put  nis^aniv 
iipoihsr, and  said,  «< Wl|stra  small  woman  you  aia^"    Then  the  gentbma^I 


svppose,  thougkt  he  had  luooeeckd.    And  so  he  mikoi  ber-^*'Mit.  Hewe^ 
70U  not  oontider  that  an  indecent  propoettiear    "  N<o^  eir,  I  did  not  r  **  Why 
notf'--^**  Because  I  stated  to  the  Judge,  that  I  had  come  there  to  see-lum  oa 
busiDeaB,  and  that  I  hoped  he  would  treat  me  gentktnanly.    He  immediately 
desntedy  and  withdrew  hie  arm.    I  thesefore  attached  no  impovtance  to  it.'' 
^'  Why,  then,  did  you  think  it  necessary  to  tell  him  to  desist  f*^^^  As  a  gnafd 
against  any  thiDg  further/'    ^  But  why  did  you  think-  it  neeeaskury  to  giuod 
against  anything  further?''-^ And  her  answer  was  &e  best  I  ever  heard  in  a 
conrt  of  justice  in  my  life.    It  was  in  the  simple  worda — **  Human  natare  l^ 
And  then  the  gentleman  dropped  the  subject!    I  ask  them  if,  on  this  evidenoe^ 
it  is  to  be  imputed  to  either  her  or  the  lespondent,  that  these  was  an  indeoant 
isteryiew.    I  suppose  it  is  not  necessarily  such.    At  any  tate,  I  enppoee  that 
any  interview  between  a  man  and  a  woman  is  not  necessarily  an  ifideeent  oiie^ 
even  although  they  may  not  be  man  and  wife.    It  must  depend  on  the  time^ 
the  occasion,  and  allHhe  surronnding  oironnistanoes  that  may  be  proven  to 
exist.    I  apprehend  that  it  may  not  be  said,  that  a  man  laying  his-  hand  play- 
fullv  upon  a  lady  acquaintance,  and  remarking — ^<^how  soiaU  you  are,"  womd 
make  that  an  indecent  interview,  or  that  it  wonld  be  regarded  by  any  well* 
educated  lady  as  an  indecent  attack  upon  her,  or  to  be  resented  as  such;  it 
might  justify  the  remark  made  by  Mn.  Howe,  and  that  would  be  the  last  that 
would  bo  thought  of  it 

The  third  specification  relates  to  the  case  of  Wyman,  and  the  divorce  granted 
to  his  wife.  There  are  several  statementa  in  this  specification.  The  fist  is,  thaS 
the  Judge  permitted  Wyman  to  have  ad  interview  with  htm,  and  exhibit  cer- 
tain affidavits  in  support  of  his  application  for  a  divoree;  that  ha  UAd  Wyman. 
these  grounds  did  hot  well  support  it — that  his  wife,  ha  understood,  was  about 
to  apply  for  a  divorce,  and  that  would  answer  his  purpose  just  as  well.  Then 
folbws  the  statement  of  an  indecent  interview  with  Mrs.  Wyman,  and  hii 
ccnoseiling  with  her  in  relation  to  a  divorce.  Then,  it  is  charged  that  by  coUa- 
sion  and  favor,  the  Judge  did  grant  the  divorce.  That  is  the  substance  of  the 
•specification.  Now,  in  regard  to  the  interview  with  Wyman,  it  is  hardly  worth 
while  to  dwell  a  moment  He  finds  it  difficult  to  remember  anything  i^ut  it, 
and  it  is  difficult  to  extract  any  idea  from  his  testimony.  But  he  did  have  an 
interview,  and  did  have  some  papers  as  is  supposed.  There  is  no  dispute  that 
papera  had  been  drawn,  and  were  exhibited  to  the  Judge,  who  did  decbute 
them  insufficient  There  is  no  dispute  about  another  fact,  that  Mrs.  Wyman 
did  on  her  part  contemplate  a  divorce.  There  is  no  donbt  ahoat  another  &ct, 
that  her  friend,  Mr.  Seymour,  after  leaving  her  husband,  solicited  from  the 
Judge  the  pleasure  of  seeing  him  at  his  honse^  without  informing  him  on  what 
business,  or  for  what  object  he  wished  him  to  go.  There  is  no  doubt  that  the 
Judge  did  call  in  pursuance  after  appointment,  and  that  he  did  see  Mrs. 
Wyman,  and  Seymour,  and  Mr.  and  Mrs.  Atwood.  These  facts  aie  in  evidence^ 
but  how  far  do  they  tend  to  show  the  private  and  indeoeat  interview,  and  to 
show  the  charge  of  his  counselling  and  advising  with  her  on  the  subject  of  hsc 
divorce.  I  ought  not  to  waste  a  moment  in  talking  about  it  These  three  er 
four  reepectable  ladies  and  genUemen  have  been  before  yoa  as  witnesses,  aud 
detailed  the  whole  of  that  transaction.  I  understand  that  the  other  witaesi^ 
whose  memory  was  so  remarkably  ^shaken,"  was  the  witness  before  the  com- 
mit^; and  upon  his  testimoiiy  alone,  this  infiuaovs  q>ecificatio&  has  beeo  fotp 
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ton  ap  Mid  poUidM  to  tbe  world.  Thai  mmOf  who  ramembaied  noiliiiig, 
took  bade  everythiog  lie  said  betbie  tbe  committee^  ezoepting  that  he  did  a<£- 
Bowladge  that  be  aal  up  tliere^  like  a  thief  in  the  nighty  watching  from  carioeity 
to  aee  what  was  going  o%  aid  that  be  coBtiaued  unttt  his  nsoal  tame  of  ^  tum- 
iog  in,"  when  slMp  got  the  advanti^  of  curiosity,  and  be  retired  from  tbe  ield. 
Kflither  of  these  other  parties,  althoi^gb  living  here  in  Madiaon,  were  sam- 
noD^  before  the  oommitteO)  although  they  must  have  bad  good  reason  to 
believe  that  they  knew  something  about  tbe  matter.  The  committee  moat 
have  known  that  of  their  own  knowledge  upon  tbe  subject  They  must  have 
known  it,  or  else  they  did  not  question  Ingham  very  thoroughly.  Tbey  nrast 
have  known  that  these  other  parties  who  were  present  knew  the  fads,  but  not 
OOB  of  them  was  brought  before  the  o6mmattee,  and  tb^  have  thrown  out  this 
specification  without  proof  and  without,  making  proof.  There  was  no  inde- 
eency  in  tbe  interview.  The  Judge  was  annoyed  when  he  found  out  why  be 
waa  invited.  He  was  asked  the  question  about  the  divorce.  He  replied  that  a 
lawyer  could  answer  bettor  than  be  could,  and  he  referred  them  to  Mr. 
Collins.    A  conversation  ensued  in  regard  to  whether  a  divorce  conldbe 

S anted  in  private  proceedings  instead  of  public;  whether  there  needed  to  be 
e  exposure  of  a  public  trial.  These  questione  were  asked  by  Messrs.  At- 
wood  and  Seymour,  with  a  view  to  operate  upon  her  mind,  because  she  bad 
not  yet  quite  decided  to  apply  for  a  divorce.  The  interview  continued  for  but 
a  few  minutes^  Mr.  and  Mrs.  Atwood  and  Seymour  were  in  the  room  all  the 
time,  and  Mrsr  Wyman  waa  undressed,  sick  and  in  bed.  Seymour  received  him 
at  the  door,  ushered  him  into  the  room  up  stairs,  and  waa  there  all  the  time, 
except  for  a  moment  when  he  left  the  room  to  go  down,  as  Mr.  and  Mrs.  At- 
wood entered.  Tbey  remained  there  all  the  time  till  tbe  interview  closed,  and 
then  Seymour  went  with  the  respondent  to  his  hotel.  These  are  the  facts  tea- 
tified  to  by  respectable  witnesses;  and  on  this  testimony  how  can  it  be 
apprehended  that  there  was  anything  of  a  private  or  indecent  nature  in  that 
interview,  which  did  not  take  place  between  the  respondent  and  Mrs.  Wyman, 
but  between  Atwood  and  Seymour,  and  Mrs.' Atwood,  in  tbe  presence  of  Mrs, 
Wyman. 

But  it  is  chaiged  again  that  this  decree  was  contrary  to  law.  Well,  I  do  not 
know  the  facts  of  that  case  particularly.  I  have  not  pursued  the  case  to  see 
how  strict  a  conformity  to  tbe  law  was  required.  I  do  not  propose  to  try  ovei 
9ffdn  these  various  cases.  If  we  were  to  do  so,  it  wouki  occupy  more  time 
ihsii  the  Senate  wouki  be  willing  to  devote.  I  rather  guess  from  what  baa 
been  dropped,  they  intend  to  rely  on  the  point  that  tbe  cause  was  brought  in 
Miiwankee  county  instead  of  Dane.  On  this  subject  you  have  before  you  tbe 
atatolcb  Thia  was  under  the  territorial  statute,  which  was  in  force  at  the  time. 
These  questions  of  law,  whether  or  not  the  suit  could  be  brought  in  the  county 
of  Mflwankes^  I  do  not  care  to  conader.  Supposing  it  to  1m  true^  and  wdt 
nade  ont,  it  does  not  at  all  sustain  the  main  charge,  that  it  waa  a  matter  of 
eoUosion  aaid  favor  on  the  part  of  the  Judge  by  whom  tbe  decree  was  granted*' 
Bot  aa  that  may  be  made  a  matter  of  disouasion,  lallude  to  it  Tbi  hngaage 
of  the  act  is  this: 

^Tbat  all  applraaiiona  for  divorae  may  bo  made  toibe  district  cowt  of  any 
oofonfy  in  tbe  territorjr,'*  dbc,  As; 

Shalis  tbe  bnsad  gOMtalpiovisioA  iof  tbe  hnr,  ui  under  it  you  hm^i^ 
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tflrtimony  of  ibe  lawfert,  tlnl  tbft  ptactied  was io  flto  )Mtili<>tit:ai  rtndom  m 
•a&jr  touaty  in  Um  tlt«n  Tonitory  of  W!ftammn.    le  wttt  th6  pnMtie»  of  tiie 
Jodgeiy  ood  the  proof  of  that  pMladca  tbe  H^  of  anf  iatoutiotel  vioUHkm  ^tf" 
-kw;  for  ihis  {mMaculioiiHiiitBt  thaw  not  Mily  a;  nolatioti  of  ianr, livt  that  it 
Wat  wiokediy  and  oomuptiy  done.    In  tiiis  «aM^  .ho«M9f«iv  ko  wai  jintifiid  bj 
Hio  pneticet  and  by  Ae  pMa  letter  Of  tho  lam*    Agaio^  asl iaid«  dus^ott 
not  tend  to  oorrdbcttate  the  chavge of  eoHaaioii  or fbfor;  and  tinmtiid kkn «f 
Q^vaion  or  corruption,  on  the  part  of  ihe  Jtidge,  is  ewtiraly  aet  Jat  vOnffhi  hy 
the  teakimoBj  of  Abbott^  Bothia  and  Odmaa,  Thef  •  were  thb  ooiailael  eaopie^ei^ 
tlieoae  representing  Wyman  and  the  o^Mia  bil  wifb.    They  all'  tttdfied  dHtt 
they  ne.v«r  heard  of  any  oolfaBion  ^r  afraogemenl  betireea  Wyman  aAd  ^ia 
ivife,  ezoept  the  aMtmgemeBt  iif  Ifae  eal^t  of  dliniiony.    TlHit  ii  an  inei* 
denfol  matter,  and  not  a  matter  of  tltt>decveei    It  k  only  an  imdikiit  to  the 
dteraeyrand  nothing  it  more  oommon,  at  every  Ihwyer  ksowfl^  than  that  a  oHt^ 
ta^  of  alimony  may  be  arranged  out  of  doera.    After  the  decree  hat  bMa 
.gmntod  they  can  arrange  it  among  theHfeetvea,  then  4he  Jwlge  tnay  ineorpo- 
litB  it  into  the  decree,  or  omit  to  nottcet  italic  as  wsb  ^eineitt'thia  cake,    if  wa 
be  a  juii>  cauBo  of  impeachment,  then  £\  the  Jsdgea  oi  tfae  Territt>ry  and  4h» 
State  are  fiubje6t  to  impeachment 

There  is  not  a  particle  of  proof  that  WyoMaaaKnted  to  or  oonnivod  at  thk 
ditoroe  of  his  wife^  or  made  any  arrangementB  conoeraing  it  He  lam^y  in* 
ettueted  his  lawyer  that  if  no  proof  waa  talMb  to  the  injory  of  his  obinnter, 
or  than  what  was  ordinarily  taken  to  sostbin  the  alkgations  of  the  bill,  he  waa 
not  to  resist,  but  if  any  attempt  was  made  to  fumieh  any  proof  of  an  infhmow 
oharaeter,  then  he  was  to  resist  it  These  were  his  instruotionS)  and  this  pvn* 
olud^  the  idea  of  any  ODliusion,  or  of  any  aaaent  to  the  direeoe.  He  had  tnade 
«p  his  mind  to  resist  only  in  cau  the  proo&  tended  to  iajltfe  him,  or  render 
him  ia&mons.  The  only  matters  talked  of  were  these  two;  fimt,  iJie  Onestioa 
of  alimony,  which  reached  hie  poeket,  and  seoondfy,  (he  matoer  about  mieh  h« 
waa  so  earefiil  to  ask,  whether  ditoiving  her  would  idi^oioe  him.  iasked  him^ 
.why  he  inqimed  of  the  Judge  the  effect  upon  him  of  a  diTorte  oblaia»d  W 
his  wife!  He  said,  he  had  heard  in  some  states  a  divorce  of  the  wife  didn  t 
leave  the  husband  at  liberty  to.  maary  agaut  These  were  the  two  mattem  that 
partnnlarly  coocemed  Wyman*-4ik  a^ty  to  obtain  anotkidr  vistimy  md  hia 
abifity  to  get  rid  of  the  pre^nt  one  at  a^  little  eapease'aa  poarible. 

The  fowrth  Bpeotfioation  k  in  regard  totiie  case  of  Rnbeit  Banker  and  Geo. 
C^  Piatt,  in  W^ukeiha,  in  whidh  the  J«dge  k  charged  wiiii/nulkmg  an  older 
to  stay  a  Writ  of  execntien  on  a  jttdgoient,  because  it  Was  inOoAvemiMt  ^aad 
dfficnh  for  die  defendatit  tben  to  pay'the  jnd^oient  It  is  not  wimih  whilt 
Isriiie  to  d^veil  on*  that'  I  wiH  add  o*e  efaoonslanoe  toi  the  aigtiment  of  mf 
laroriafs,  Tbere  wat  a  dififennoe  m  thto ezenipUidtlioaiiif  the  judgmeiit h 
Fendsnt.  Theie  was  enough  difibreae^  (o  taiso  saspicioii  oP  frand  DrmMiki^ 
bfnt  there  waa^anotharigoodieaBon  why  ^he^oider  wnB^prdperly^adey^aMd  thik 
ihH,»  that  Pratt  tm  ndt  a  pMjr  iih  flq>poJM«deether»nt(the!time  of  tterenditta 
of  the  i*<kfment1n  FermonL  pMkt  M<tb»  coontrr,  aanl'tfuditori  ^i^«*»^ 
pointed.  He  instructed  his  counsel  not  to  appear.  The  duty  of 'tfie  'anUloii 
waa  to  stake  and  liettileihe  keooonts^lietween^thv  parties...  Vhe  othnfifMy)  (he 
defendant,  presented  his  account,  and  aifter  he  hii.<UM'iiMlih»ibfii  piiMMti 
wititaiflsjaid  toMthtf moam  oTdEtetti    Sh»{aladitan't6ak:'iteii#lMilc- 
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eounl)  md  slrtick  tbe  balance.  Ncur,  the  simple  fact  that  the  Judge  was  ii- 
ibniied  of  all  thi^  jostiied  him  in  stajifig  any  execution  upon  the  judgment 
t^  enable  Pratt  to  correct  the  wrong  done  him  by  the  proeeedinge  in  the  State 
of  Vermont  It  was  then  heard  and  determined,  and  I  suppose  by  th\%  time  a 
deeiiion  must  htm  been  annonnced.  The  order  was  made  bf  the  Judge  at 
the  time  of  ftiving  judgment,  and  continued  at  the  next  term,  for  the  same 
reasons  whidn  originaUy  induced  him  to  make  it  Downer  then  commenced 
preceedings  in  the  U.  S.  Court ;  and  upon  a  statemem  of  the  oase^  and  A>r  the 
same  reasonsi  Jndge  MiJier  made  the  same  decisioii,  and  jeeterday  morning,  in 
tfan  Capital,  be  renewed  the  order,  being  informed  that  the  matter  had  been 
lieard  in  Vermont,  but  that  the  decision  had  net  yet  reached  him. 

I  will  not  stop  to  conMoent  on  the  seventh  and  e^bth  spedfioations  under 
this  article.  The  seventh  is  the  replevin  suit,  the  charge  of  which  was  in  regard 
to  an  admianon  made  by  Mr.  Watkina^  who  was  attorney  for  the  plaJntifi'  in 
the  ease.  It  was  of  very  little  consequence.  In  connection  with  that  admis- 
aion^  the  Judge  is  aocused  of  having  said— *^  I  can^t  permit  you  to  make  that 
sdmiarion,  Mr.  Watkins.''  The  language  is  differently  ^iven  by  the  different 
witneesea,  and  the  time  at  which  it  occurred  in  the  nrogress  of  the  case.  Bat 
Mr.  Watkine  did  persist  in  the  admission,  and  maintained  that  the  plaintiff  must 
reeover  any  how.  But  whatever  this  remark  was — and  I  judge  Mr.  Watkins 
Yersion  to  be  the  oorrect  one^  And  I  think  it  unnatural  as  stated  by  Messrs.  Orion 
And  Chandler— 4>ut,  such  as  it  was,  it  may  have  been  to  the  effiMt  that  if  he 
nraNie  that  admission  it  would  be  fatal  to  his  case.  But,  for  one,  I  am  not  w3- 
ling  to  admit  that,  if  this  practice  was  common,  it  woukl  be  objectionable.  I 
believe  the  better  eouree  at  practice  is  to  get  the  full  merits  of  the  case  before 
the  court,  an<f  have  a  fair  and  candid  mvestigatiun ;  and  I  think  the  Jndge 
who  h^lps  the  matter  along  and  aids  in  getting  it  fairly  before  the  court  and 
jury  upon  merits  instead  of  technicalities,  is  best  discharging  his  duty.   And  if 

•  lawyer  has  made  thoughtlessly,  for  a  moment-^whether  a  good  or  a  poor 
lawyer — a  statement  that  would  be  fatal  to  his  case,  I  do  not  know  that  a  Judge 
k  to  be  bknaed  if  he  throws  out  the  intimation. 

The  eighth  spectfication  relates  to  the  Judge's  refusal  to  Mr.  Cnshing'a  soli- 
.«itor,  in  the  Hurgerford  and  Cushing  case,  anfficient  time  for  argument    That 

•  ias  been  handled  so  thoroughly  by  my  associate,  that  I  will  pass  it  entirely  by. 

Kow  the  eighth  article  embraces  various  speoificAtions  to  support  the  charge 
Chat  the  Judge  *<  has  used  his  judicial  station  and  influence  for  the  purpoae  df 
'indneiag  femalei*  to  submit  themselves  to  be  debauched  by  hhn,  Acfi 

I  onlyci^l  the  SAtention  of  the  Court  to  this  charge^  in  passing,  for  one  rea- 
soil,  i  am  entirely  surprised  to  find  that  counsd  does  still  insist  upon  this 
'Oharge;  and  that  in' the  two  cases  of  Mrsi  Howe  and  Mrs.  Pope,  the  allegations 
AM  mader  ottt.  I  confess  myself  amazed  at  tfaft  conduct  on  the  part  of  th^ 
pfoseoiitkw.  Are  they  so  hard  run  for  something  totely  upon  that  they  are 
eompellsd  to  sllU  huist  on  these  infamous  diarges,  amd  theae  misemble  epecifl- 
•^liimii^  for  the  ptrnose,  wA  of  convicting  the  respondent — ^for  that  is  beyond 
4Mv'hope-Hipon'tkls  ohAi^ge,  but  for  th«  purpose  of  hatiBg- something  to  any 
ftittt-maywottnd  hisiftelbg^  and  thatmay  be  put  upon  the  reeerds  to  go  fotft 
(loiiM  woiM,  andbheken  and  hbel  him.  That  to  Ae  object;  for  tiftry  mmt- 
(k(*  of  thiafOoim  le&owa'fdtl  well  that  tkevie  is  vol  a'  partlelo  df  nrbofhef^  to 
«littAi«  for  oM  tnomeit^  even  ofto^W  thes^  ^mm^itik    I  Mve  jtttt  eaUed  Hke 
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attentioii  of  the  Ooart  to  the  case  of  Mrs,  How«;  sad,  in  the  cue  of  Mm 
Pope,  there  is  etill  less  of  proof.    The  very  frank  coatrersation  the  Judge  bad 
with  Mr.  Bandall,  in  the  preeoDce  of  otherB,  of  itself  precludes  the  idea  of  any 
iiii]Nroper  interview  between  these  parties  or  that  he  used  his  office  for   toky 
such  purpose  as  is  charged.     Why,  what  can  be  the  object  of  insisting  upon  it, 
unless  it  be  such  as  I  have  just  intimated  f     Sir,  I  am  surprised  to  see  it     I 
do  think  they  have  inflicted  upon  the  respondent  injury  enough  of  that  kind^ 
.by  bringing  these  charges  before  this  Court  at  all,  and  by  spreading  them 
before  the  world,  upon  the  credit  of  the  Hon.  Assembly,  indicating  thereby 
that  there  has  been  proof  sufficient  to  establish  a  basis  for  the  chaige.    And 
when  they  have  utterly  failed  to  substantiate  it^  one  would  suppose  that  they 
might  in  magnanimity,  if  not  in  honor  and  duty,  pass  them  by  and  say-^ 
**  Not  proven.''    It  is  a  rule  of  law  in  an  action  for  libel,  if  a  defendant  comes 
in  and  spreads  a  justification  upon  the  record,  he  aggravates  the  libel  by 
repeating  it  if  he  fails  to  prove  it;  and,  I  say,  in  this  case^  as  they  know  full 
well,  by  making  the  specifications  public,  they  have  added  insult  to  injury,  and 
now  by  reiterating  them  by  the  marks  they  have  put  upon  these  charges,  show* 
ing  that  they  intend  to  urge  them  to  this  Court,  they  aggravate  the  libeL 

I  now  pass  to  the  ninth  article,  for  I  must  not  detain  me  court  much  longer. 
There  is  no  proof,  I  have  generally  to  say,  in  regard  to  the  specifications  under 
this  charge,  of  any  oppressive  conduct  on  the  part  of  the  Judge,  or  arbitrary 
exercise  of  power,  nor  of  his  acting  out  of  favor,  or  enmity,  either  corruptly  or 
not  corruptly.  I  mean  to  say,  broadly,  that  there  is  nothing  in  the  proof  under 
any  of  these  specificationa — and  I  appeal  to  the  court's  recollection  of  the  teeti* 
mony — which  shows  any  deviation  from  the  correct^  justifiable,  straightforward 
path  of  duty.  There  is  no  proof  of  any  arbitrary  or  wilful  ez^cise  of  power; 
in  other  wonk,  there  is  nothing  which  shows  any  corrupt  conduct  in  any  actaet 
forth  in  these  specifications. 

The  tenth  article  charges  that  the  Judge  allowed  himself  to  be  improperly 
approached  and  advised  with  by  suitors  in  his  courts. 

The  eleventh  article  charges  that  he  officiously  interfered  with,  and  advised 
upon,  the  subject  matter  of  suits  in  his  courts.  I  have  to  say,  generally,  in 
regard  to  all  these  chaigea,  that  all  the  specifications  in  these  last  two  arUcles, 
are  bused  upon  conversations  with  different  persons,  frequently  not  parties  to 
the  suitSi  and  upon  interviews  not  sought  by  tne  Judge,  and  that  there  is  nothing 
improper  shown  in  any  single  one  of  them.  They  are  all  incidental  conversa- 
tions,  such  as  would  naturally  arise  between  him  and  his  friends  who  migjbi 
seek  interviews  and  conversations  with  him  about  matters  in  his  courti  or  that 
were  going  into  his  court.  There  is  no  ptoof  that  he  ever  sought  or  gave  tA- 
Yice^  or  announced  that  he  would  make  any  decision,  or  promised  what  bii 
conduct  would  be  upon  the  bench.  TheM  is  no  motive  shown  of  corruption 
-—nothing  beyond  casual  remark^  that  would  make  up  an  ordinary  converaa- 
tion.  Now,  thai  beinff  true,  as  it  is,  will  the  gentleman  say  that  these  conveiaa- 
tionsi  of  themselves,  uus  stripped,  as  they  are,  of  anything  wionff  or  auapidoin 
or  that  indicates  corruption,  are  evidences  of  impropriety,  and  for  that  reason 
are  impeachable  f  Is  that  the  aigumentt  If  so^  what  is  the  rukf  Most  a 
nan,  because  he  is  a  Judge  upon  the  bench,  be  precluded  from  eonveraaftioai 
with  hia  fellow  men  ?  Is  he,  by  the  bare  act  of  tiding  his  aeat  up(»  the 
Unch,  isolated  frpm  the  ecanmnpityf    Are  his  lipa forbidden  to  sfieakt    Is 
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b^.^ofbn, AQ  kjpg^r iii»^, .vBth.^ing9  mi  empathies  Kke othora t  liba  to  he*. 
comfl  Ipke  ouu'hle*  totallj  aoiropneaalaie  ?  Is  be  not  to  be  talked  with  ?  Ja  he 
tQ.  be  4^prived  of  {lie  natuxaj  tympatbiea,  or  deprived  of  hi9  humamtj,  be- 
<;w%a  b^  bM^ee  a  Jq4g^\/9«at? 

Tbis  cjuinot  ^e  tbiQ  lule.  Tbea  you  can  lay  down  no  rule,  :fi)r  we  are  not 
^U  .Kilike.  One  ipan  U  fraak  and  open — desirous  of  conyenatipn,  Apd  cannot 
live  Jwalb^ut  \U .  Another. inanjs  of  a  different  nature— cold,  phlegmatic,  imd 
<iQ^&>Qot|  wish  to  talk.  Such  ^  man  will  say  leas  than  the  man  of  a  more  social 
nature.  There  is.no  rule  that  oan  be  laid  down.  The  only  point  is,  not  vhethee 
ba  talked  le^  qr  i^iore  than  some  other  Judge,  but  has  he  talked  iaiproperly  ? 
Hepr  bie  xnade  promises  ?  ^as  he  held  out  induoements  that  indicated  a  corrupt 
jf^imX  ea  a  Jud^ge?  I^  there  any  proof  of  any  conversation  of  that  character! 
If  joot,  .then  these  charges  are  answered. 

4^p^  pow  I  say,  generally,  in.  regard  to  all  these  cases,  that  there  is  not  in 
pi)9p(  any  promise  m|de  by  the  Judge  of  what  his  decision  would  be  in, any 
giy^ea  ^W^*  .Thieae  aia  material  points,  which  I  deduoe  from- the  whole 
prgpf.  ^  .again  say,  th^re  is  no  pjoof  of  any  wrong,  or  any  accommodation,  or. 
^07  valuable :thiiu;»  wl^atever,  received  by  bim  for  any  decision  by  him  made^ 
or.jkQ  be  |i¥i0e.  X  a^,  fgi^^i  there  is  no  proof  of  any  improper  influence  ez« 
f  rpi/»ed  upon  hiiD>  by  any  suitor  or  party  in  his  court,  or  other  person,  in  the 
djffobarge  of  his  judicial  functiona.  I  say,  again,  that  there  is  no  proof  that  in 
iiA  ixuKQeious  charge^  to  Junes  he  has  wilfully  chaiged  them  wrong — aa  im- 
portiaot  point  as  it  o9curs  to  us,  as  the  most  of  cases  go  off  through  the  ia* 
strunaeptiyUty  x)f  jnri^  and  a  Judge  can,  if  he  chooses,  exercise  ei^treme  power 
over  tUeir,4dhber«atiofls  and  verdicts.  The  prosecutors  have  had  access  to  all 
thaaa,  caaes.  The  copununijty  could  have  informed  them  of  all  jury  trials  befoie 
Ju4gd  HttbbeU,  nufnerous  and  important  as  they  have  been ;  and  if  he  had 
beeqi,  corrupt,  or  improperly  influenced^  or  made  himself  an  instrument  to  per- 
v»r%  QX  aba^,  the  Uw,  they  might  bavfB  shown  it  in  his  chai||^es  to  them  by 
^bapdant  proofl  Yet  there  is  not  a  particle  of  proof  here  to  show  any  <?asesof 
o^^igaa  |o,  juries  when  b^  manifested  any  other  than  a  proper  feeling,  and  a 
c^r?^^  j(]4sc^ai;ge  of  .duty.  And  X  saj,  that  fact  itself  is  a  vmdication— -and  a 
if Uwphant  oine,  too-rof  his  administration  of  the  law. 

'  I  B^y^^am,  that  ^he  parties  and  suitors  in  bia  court  have  never  coipplained* 
No  iasMneeof  appeal*  or  writ  of  .error,  upen  his  decrees  or  judg^neata,  has 
l^ief¥^giKen,inevidenpe«  where  there  has  been  a  reversal,  except,  perhaps  in  tba 
4)(^  pf^Cusbix^  Pf  all  the  parties  who  have  been  before  bim,  aad  who 
al^a  (would  be  th^  sujSerers  by  his  corrupt  conduct,  by  his  inaladninistiatioa 
of  bia  ftfSce,  or  by  crimes.  ;ind  misdemeanoEs,  not  one  of  them  has  noised  band 
or  vai<v^  against  him*  1  Haw  happens  it,  that,  if  this  reapondent  has  been  for 
^^ara;t|[ie  wicked  .and  corrupt  judge,  the  vidian  and  the  crimiaal  that  he  has 
beea  cbaiged  to  be,  the ,  parties  whp  aloae  could,  ha^e  been  affected,  by  thii 
avay  of  etiAjfges  of  C9ixypt  cqd^^.  in  hja  judRial  cf^acity,  luure  ;ieirer  an- 
ptiaiad  eg»iM  ^i» — ^have  neyer  .e^nght  to  atta9)(  t)im — have  oe^er  aoaght 
even  to  revfpfB€(  bis  j^dgnpente  t 

'AsfBw:.fe^raI,.ns^i)irks  now  in  eondasien,  4pd  I  shall  fmbmit  this^uue^  I. 
bar^fuv4  Nfa^w4 1  my i^owi  \^: 4i«  loonduat  of  ^ha  jvdfe,  ao  far. i|a  u^dia- 
«f#tj#Mfaadiifnp^pFi'^iea.«l^^         4V<Maat  bim,  are  conceraed,  of  wbi^b vlfai 
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mat  mass  of  Ae  last  tlree  arfielda  conaift^  may  be  parliallj  aoeoimled  fbr 
mm  the  very  nature  of  the  elective  systetn  of  the  judiciary.  It  does,  as  I  hftre 
said  before,  create  a  new  feature  in  the  judicial  tenure.  It  is  a  blow  aimed  at 
the  independence  of  the  judges,  because  it  makes  them  responsible  dii*ectlj  to 
the  people.  How  natural  for  a  man  thus  responsible,  to  desire  to  be  popular  m 
office — to  conciliate  all  parties — to  conciliate  the  community,  not  wholly,  per- 
haps  with  a  view  to  the  right,  but  with  a  view  to  re-election.  That  maj 
account  partially  for  the  iVeedom  with  which  the  respondent  at  the  bar  has  oon- 
versed  with  the  people  of  his  circuit,  and  circulated  so  freely  among  them. 

But  I  will  be  answered  on  this  subject,  perhaps,  by  being  told  that  this  elee* 
tive  S3^tem  is  an  experiment,  that  it  must  be  watched  and  guarded,  and  tbnt 
1^  abuses  shall  grow  up  under  it,  an  example  ought  to  be  made  which  sball 
deter  all  others.  In  the  first  place,  you  must  find  the  respondent  guilty;  but, 
hi  the  next  place,  if  an  example  must  be  made  of  some  one,  just,  if  you  please, 
don*t  take  the  defendant !  Take  any  one  else,  but  spare  him !  That  is  tne  old 
argument  iii  murder  nases;  it  is  necessary  that  some  must  be  hanged' for  mur- 
der. I  liuppose  it  is  very  proper  in  those  cases  to  reply,  don't  take  me,  but 
take  somebody  else.  But  again,  these  improprieties  and  Indiscretions,  if  such 
they  be  deemed,  though  they  are  in  a  great  degree  to  be  attributed  to  an  elec- 
tive judiciary,  are  in  a  greater  degree  to  be  attributed  to  th^  natural  character  of 
the  respondent  He  is  known  personally  to  most  of  you,  ^f  not  to  all  of  you, 
as  a  man  of  fVank,  generous  nature,  and  social  with  all  his  fellows.  These  are 
prominent  traits  in  the  character  of  the  respondent,  and  it  is  the  sum  total  of 
these  that  makes  the  man,  and  defines  any  peculiarity  that  may  be  about  bim. 
These  are  the  characteristics  of  the  respondent.  They  lead  them  to  be  polrte 
in  his  intercourse  with  his  fellow  men,  and  to  be  anxious  to  serve  and  please 
them.  They  make  him  sensitive  about  avoiding  them,  sensitive  about  setting 
them  at  bay.  They  render  it  difficult  for  him  to  put  himself  upon  his  dignity, 
and  say— <*  Bir,  I  am  judge,  don't  talk  to  me  I"  That  is  not  his  disposition, 
though  that  may  be  the  natural  disposition  of  another,  and  be  a  virtue.  This 
may  be  the  diapoeitioTi  of  the  respondent,  and  be  also  a  virtue,  and  equally 
enable  him  to  feel  a  consciousness  that  he  cannot  be  influenced  improperly. 
These  traits  in  the  character  of  the  respondent  may  account  for  a  great  many 
ef  these  interviews  and  convertations  of  a  friendly  and  intimate  character. 

Again  I  say  there  are  none  of  the  usual  badges  of  guilt  attached  to  the  con- 
duct of  the  respondent.  He  did  not  attempt  to  cover  up  or  secrete  his  conduct 
It  was  all  open  and  above  board.  The  very  publicity  with  which  he  did  the 
tilings  complained  of  is  a  strong  proof  to  preclude  the  idea  of  guilt  Is  not 
this  true,  and  is  not  the  conclusion  thxe,  that  there  are  no  badges  of  guilt  aboot 
bis  conduct!  He  has  not  attempted  to  hide  his  acta.  Every  thing  has  been 
done  open  as  the  day  in  his  whole  conduct  All  these  conversations  and  inte^ 
"riews  have  been  known  to  the  worid.  His  conduct  with  Sanderson,  his  position 
in  the  Tavlor  matter,  in  the  Hungerford  and  Gushing  tiase,  and  in  all  tne  mat- 
ters that  have  been  spread  out  here,  have  been  in  public,  even  upon  the  beoeli* 
AH  his  conduct,  both  upon  the  bench  and  in  the  court  bouses  of  the  diflersBt 
ceunt^es  in  his  circuit ;  and,  in  private  life  off  the  bench,  has  been  public.  There 
baa  been  nothing  done  in  the  dark,  nothing  that  be  has  attempted  to  bids. 
Uey  have  not  aittempted  to  detect  a  single  circumstance,  in  all  his  jiidi(Nal 
career,  that  was  even  suspiciously  secrete^  or  that  has  be^  attempted  to  ba 
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■ospiciaiid;  seoieM.  Now  all  this  proof  ia  sUoog'  asd  furrounds  the  whole 
oai»>  It  defines  his  poaition  lo  th»  impeachment  because  it  doee  go  to  preclude 
the  UleaL,  in  all  that  he  has  done,  in  all  that  has  transpired  in  connection  with 
his  official  conduct,  of  anj  improper  or  corrupt  motive. 

To  another  circumstance  I  wish  to  allude.    The  respondent  at  the  bar  had 
the  largest  circuit  in  the  state,  and  has  the  largest  business  Xq,  transact^  larger 
indaed  than  any  other  two  or  three  judges  of  Uie  state*  He  has  been  four  years 
or  more  upon  the  bench,  and  has  worked  forty  weeks  or  more  out  of  every 
year.     Now  if  he  has  been  corrupt — ^if  he  has  made  decisions  for  money,  or 
would  have  decided  for  money,  why  is  he  not  rich  instead  of. being  poor!  Why 
has  he  become  impoverished  upon  the  salary  the  state  has  paid  him!    If  he 
had  a  diapoaition  to  take  money,  he  ooujd  have  taken  any  amount  of  it  Where 
ia  the  proof  that  in  any  case  he  has  m^e  a  decision,  or  a  promise  of  one^  for 
money ;  yet  that  is  just  \he  aocusation,  because  if  they  withdraw  that,  the 
oihers  follow.   The  substance  of  the  charge  fail^  unless  money,  the  great  mover 
of  Jadffes,  if  they  are  corrupt,  has  been  applied  in  his  case,  and  he  has  received 
it;  and  yet  there  is  not  a  partide  of  proof  that  he  ha<9  ever  taken  a  dollar  as  a 
bribe^  and  not  only  that — ^the  proof  is  obvious  of  bis  poverty.    If  he  would 
have  done  so  he  would  have  been  rich  now.  The  Gushing  case,  the  Perry  and 
Comstock  casey  the  Insurance  Company  case,  would  have  paid  him  what  would 
have  been  a  competence  to  him  to  have  retired  upon  from  judicial  life.    The 
gentleman  may  respond  that  he  has  it  secreted  and  hid  somewhere.    Let  them 
prove  it  if  they  can !    I  am  sure  I  wish  he  had  it  in  some  way  fair  and  honor- 
able.    But  no  I     When  he  has  so  little  ability  to  hide  any  of  the  conduct  of 
his  life,  he  must  have  still  less  ability  to  hide  money,  and  corrupt  mdans  of 
getting  it. 

Another  drcumstaqoe-— and  it  is  an  important  one — £or  you  are  to  arrive  at 
the  truth  of  the  facts-  set  forth)  and  at  the  guilty  intention  with  which  they 
were  done.  His  6oudupt  was  submitted  to  the  scrutiny  of  the  people^  at  the^ 
last  judicial  election.  Then  bis  acts  were  investigated,  amidst  the  highest 
degree  of  excitement,  in  one  of  the  most  exciting  elections  that  ever  transpired.. 
They  were  canvassed  in  the  biv-rooms^  in  the  streets,  in  the  public  pretty  al- 
most in  the  very  churohes--*every  where  these  matters  wei«  subjects  of  public 
diacossiott,  and  his  conduct  was  arraigned  by  an  impeachment  conductad  not 
quite  so  calmly  as  this  one  is^  All  the  passions  of  human  nature  were  enlisted 
in  the  election^  and  yet  when  the  public  cajtoe  to  pass  upon  the  matter,  and  faW 
oondact  came  to  be  thus  investigated,  he  was  endorsed  by  a  triumphant  ma*' 
jority  of  the  people  of  his  circuit  I  think  the  .proof  strong  that  the  impeach- 
ment does  not  proofed  from  the  people,  although  the  peop&s  name  is  used  ia 
this  prosscutioa*  The  parties  and  suitors  in  his  court  never  found  fault  with 
him,  and  never  appeared,  i^nst  him.  They  never  eame  here  to  get  up  thii 
impeachment.  They  were  satisfied  with  him,  an4  the  people  of  the  circuitt 
who  have  just  .•endorsed  him  by  a  re-electk>%  are  satisfied  with  him.  Who 
is  dissatisfiad  with  him  I  Who  wants  to  impeach  him  f  What  has  been  the 
motive  of  this  prosecution  f  1 8ay  it  is  not  tiruly  alleged  to  be  in  the  ntime  of 
Ike  people  of  the  second  judicial  cliicttit  '  He  has  been  there  impeached^  and 
they  voted  down  the  impeachoi|Snt  Xbey  have  endorsed  him,  and  put  Mm 
again  apoti  the  benchb  Wbenar  this  pmemition  was  gotten  up^  I  know  not  and 
care  not  I  only  koow  thatjtis  seekittg  todnvehiipifrom  hispesitioi^  be^ 
ftowed  upon  him  by  the  people. 
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Agafn,  tfa^indttitry  atfd'pei^Vdi^aBce  wbicli  ka^e  beto  diffMid  to ytuproM- 
cutioQ  in  thift  ctte,  from  its  first  inceptitm  to  the  present  time,  kare  mv^  bMn 
Equalled.  The  life,  judicial  and  private  of  the  respondent,  has  been  nnder  ex- 
tmioation  and  cross-exattii nation,  and  subjected  to  thesevereflit  sdmtinjr  tlirough 
inonths  of  inv^ti^atidn — through  the  whole  legislative  session  of  last  winter, 
and  from  that' time,  in^et,  to  the  present  Everj  thing  euspictons  has  been 
mfl(de  the  sub}M'Of  itivestiglsUon,  iand  the^sabject  ^f  aoeiisation  agaiinst  him  in 
these  charges:  ' 

And  now,  after  all  this  labor,  ^^fter  all  tfatsiditestigitien,  after  all  these  acciSBa* 
tibus  hurled  against  him,  the  proof  is  befora  ^u.  I  «Bk  yon  tb  Mr?,iaS  jon 
^11  have  to  say  b^  yb\ir  jadj^ment,  whether  the  charges  and  the  aoDttsatioos 
are  made  out  I'  a^k  you  to  say,  whether  any  man  who  has  been  judge 
during  that  length  ^ef  time,  nnd  done  the  same  amount  of  business  eonld  eome 
out  of  such  an  investigaticm,  eondneted  With  Bn<ih  itidustry,  Itnd  In 'such  a 
spirit,  with  cleaner  hands,  and  more  unscathed.  It  has  been  an  igoominions  ilaihire 
6n  the  pan  of  the  preseeirtion.  It  was  to  have  be^  expected  by  hie  best 
fi-iends,  that  in  such  a  course  Of  life,  with  such  an  amount  of  business  liptm  his 
hands,  mistakes-  might  be  made,  errors  might  be  brought  up,  w^kk  Mqoired 
Explanation.  I  haVe  heard  the  r^maVk  more  than  onee,  in  Mftwankee^  and  here 
ki  Madison,  on  the  part  of  persons  who  doubted  his  integrily,  or  who  «iid  not 
tote  for  him,  that  since  this  investig^on  commeneed,  &ey  were  satiilied  he 
#as  an  honest  man  as  well  as  an  upright  Judge. 

And  now  this  case  is  before  you  for  your  deokion.  ^V1lat  dispositjion,  as  a 
iDourt,  will  you  make  of  it !  The  public  are  looldng  on  with  intense  lntet<eat, 
for  tho^result  of  this  prosecution,    th^  eharges  have  been  spread  before  thai 

C'  'ic.    They  ha^e  read  them.     They  hare  now  read  the  proo&.     They  hnre 
one  tribunal  to  pass  upon  the  conduct  of  the  respondtot,  a»d  they  k^ve 
jysssid  upon  it    The  world  has  already  decided  the  ease.     The  pubKo  jtdg- 
ftient  has  gone  forth.    It  is  not  to  be  mistaken.    Let  not  these  uaaiigers,  let 
ilot  this  Court — let  not  the  real  prosecution  Whenever  it  be-'^^ntertain  any 
dbtibt  ^htrterer  upon  that  subject.     When  the  pmseeution'ttfaiill  go  f>rth,  they 
will  meM  the  toi^nado  which  is  sweeping  the  pnblie  mlind  upon  tkiseubjeet    ft 
<!flntiot  be  resistsd.    It  will  overwhelm  them  in  coofhSMn.    The  recks  and  the 
mountains  of  annihilation  will  be  iui^ed  upon  th^ir  heads,  if  tkt&f  do  not 
ihvoke  them  themselv^es;  and  I  tell  you  th^  will  lull,  «key  rire  failing  >ek9a6ij. 
We  live  in  ^  free  country,    ^rhe  right  of  thought^  of  judgirn^at)  of  diseassio&,  is 
guaraik<teed  to  every  ma6;  and 'that  kas  now  corns' in  ftiet,  hi'our  own  bksaed 
hind,  which  Taeitas,  under  a  Homsfn  depotism,  sighed  hft  in  tifin,  when 
iti&n  might  say  irhat  they  lAiuk,'and  think  what  they  pleiftie.  The  pubiie  fend, 
smd  think,  and  -decide.    They  <baye  dcme  too  in  the  prssebt  offie.    Wfaat^v^ 
kftte  to  ask  of  you  is^MHiat'we  Hnplbre  nt  your-lieiids is-'^Hihat'tiie  judmentof 
this  Court  shall  coincide  with,  And  respond  to,  (;he  judgment  Of  tb^*  world. 
•  I' have  detae.    The  conseqMnees  of  thejudgibent  mich  ysm  Ave  caltSKl  upon 
to  leader*  in  this  proceeding,  >are  landfeed,  io  tie  d^fendMit,  •  tNNOtfeiidoiu.    His 
fliteisdn  yonrhande.'  Hiensdhe,' his>fkn<», 'Msk^hairtfeter,  hise^rdilf  att>  ave 
depen&etit "trpMi'  the  Mult  of  y^vtf  delibsMtioik    the  'liiborer  isNruiridiy'  of  kis 
Um^-^dtiMiy  Che  laborer  <ft^ft)^titiriafy  odmipiMs«tk>n,(b«0the'ld>4n«r'hi'aa 
dheial  iiapad^,<wb6th«8'0iimed  aitoeibi'  aUKfljr  and  upiri^kliieisbf  osbdaot 
ThA  W^onAsnt  at^tk^tMiris  WMioiltrjftifrtoaeHl^i*  ^6oS/aiiin^  hkxTefUmiom, 
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bis  honor,  are  all  that  he  ha?  left  to  hitn  on  earth,  ^ii^T  for  himself  or  an  an 
iaheritance  for  his  childred.  And  at  this  period  of  life,  after  his  labors,  inoee- 
saqlt  1^  un^xs^pted,  for  the  public,  for  so  many  years,  without  fortune,  shall 
he  be  deprired  also  of  his  only  earthly  possessions  ?  If,  by  the  judgment  of 
this  court  you  deprive  him  of  his  good  name  avd  fame,  you  do  send  nim  forth 
to  the  world  an  outlaw  and  an  outcast. 

Nor  mre  the  consequences  of  your  judgment  confined  to  him  alone.  They 
are  eqwilly  a?  moiopntous  to  others  wha  a^e  aa  near  MXd  dear  to  him  as  life 
itaelf.  His  sons — young  men  just  entering  upon  maphood — appeal  to  you  to 
save  them  froo)  an  inheritance  of  disgrace,  and  to  save  the  name  and  fame  of 
their  father  and  friend.  This  appei^i,  though  silent  and  unheard,  is  none  the 
less  rea],  and  should  be  none  the  less  felt 

And,  in  yonder  city,  in  the  silent  and  unspeaking  grave,  lies  one,  whoso 
spirit,  could  she  speak  from  the  Heavens,  in  the  voice  of  love,  and  with  the 
mercies  of  our  Qod,  would  implore  you  to  save  tlie  head  of  him,  who  far  so 
many  years  of  this.mprial  life,  was  the  object  of  her  leva,  and  the  &ther  of  her 
children. 

And,  in  yonder  cottage,  alRK)st  within  the  hearing  of  my  voice,  there  is  yet 
another  who  is  waiting,  with,  intense  solicitude,,  the  result  of  your  deliberations. 
She  waits,  in  unshaken  confidence  and  devoted  love,  for  the  accuse^.  She  ta 
in  deed  as  well  as  in  law  the  wife  of  her  husband,  and  she  would  clasp  that  man 
to  her  breast,  though  her  arm  were  in  a  flame  of  living  fire  till  it  burned  to  its 
very  socket !  Her  prayers  are  all  around  you-r-ber  hopes  are  all  dependent  on 
jou.  On  bended  knee,  and  with  eye  upKfted  prayerfully  to  Heaven,  bjdfore 
you,  she  imolores.you:  ^'O,  give  me  back  the  husband  of  my  youth!  I  can 
surrender  him  to  God — ^I  oan  surrender  him  to  my  country — but  0 !  spare  the 
blow  which,  while  it  <}e&trojs  him,  dooms  me  to  lean  uoon  a  brx^ken  reed,  and 
to  a  life  without  a  hope."  Fell  blow,  indeed,  wl^ich  would  destroy  the  prospects 
of  one  so  young  and  beautiful,  which,  in  a  moment,  would 

Change  the  ouireDt  of  her  Biniess  years, 

And  toru  her  para  hearts'  purest  blood  to  tears. 

Her  arms  are  outstretched  to  receive  him,  and  their  embrace  will  be  wanner 
and  purer,  should  the  judgment  of  this  court  vindicate  the  honor  and  fame  of 
her  husband  in  the  judgment  of  the  world. 

Ju  dge  HuBB^LL.  I  have  a  single  remark  to  make.  I  am  deeply  grateful  to 
the  learned  and  eloquent  counsel  who  have  vindicated  my  cause  before  this 
court.  But  I  wish  to  say  to  this  court  and  to  the  world  that  I  have  not  shup- 
ned  this  investigation.  In  my  office  I  have  acted  as  I  thought  was  right  at 
the.tipe,  and  at  all  times.  If  the  proof — if  the  evidence — if  the  truth,  con- 
demns me^  t  wish  tbi?  court  to  say  that  I  stand  condemned.  Upon  the  law 
and  testimony,  as  you,  in  your  consciences  and  understandings,  believe  them 
to  exist,  I  wish  my  sentence  to  be  pronounced. 

Mr.  SANnKBS.  With  the  consent  of  the  court  I  w^uld  like  to  enquire  of  ti^ 
4»>nn8el  for  the  respondent,  whether  they  have  now  concluded  their  argumiSRt 
or  argomenta. 

Mr.  Arnold:    That  is  a  question  which  I  think  does  not  require  an  answer. 

Judge  flvBBSihf    We  have  nothing  farther  to  offer.    We  are  done. 
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TWENTY-EIGHTH  DAT. 

FlUBAT,  Jidjr  8. 

liORH|2r«  8SB6I0}r. 

ARGUilEI^T  OF  a  T.  SANDERS,  Esq. 

^  Mr.  Presidbnt:  On  tbe  5t1i  of  March,  1853,  the  Assembly  of  the  State  of 
'WisconsiD,  appeared  at  the  bar  of  this  Senate,  and,  in  the  name  of  themaelires 
and  all  the  people  of  this  State,  impeached  Levi  Hubbell,  Judge  of  the  Second 
Judicial  Circuit,  for  **  crimes  and  misdemeanors,  and  for  corrupt  conduct  ia 
•ffiee;"  and  then  and  there,  the  Assembly  pledged  their  faith,  they  pledged 
the  faith  of  the  people  of  this  State,  that,  in  due  time,  they  would  exhibit  Arti- 
cles of  impeachment  against  him,  and  make  good  the  same. 

And  now,  Mr.  President,  that  this  trial  is  about  to  be  brought  to  a  close^  and 
to  be  submitted  to  this  Honorable  Court  for  a  final  determination ;  here  in  my 
place,  as  one  of  the  Managers  on  the  part  of  the  Assembly,  I  say^  with  great 
confidence,  to  this  Court,  and  I  say  it  before  the  worid,  that  that  promise  has 
been  fully,  and  in  all  respects,  redeemed.  The  Assembly,  in  thedischai^  of 
a  constitutional  duty,  have  been  called  upon  to  perform  this  task — not  that  ft 
was  an  enviable  one;  not  that  they  did  it  in  anger  or  revenge;  but  in  iustioe  to 
the  people,  in  justice  to  the  respondent  before  this  Court,  to  vindicate  the  potitj 
of  the  judiciary  of  the  State,  they  were  called  upon  to  discharge  the  troat. 
There  was  no  .alternative  presented  between  inclination  and  duty.  All  would 
have  avoided  it;  but  \inder  the  reponsibility  of  an  oath  none  could  shrink. 

Considerable  has  been  said  by  the  respondent  and  by  the  counsel  for  the  res- 
pondent, of  the  spirit  manifested  on  the  part  of  the  proeecutors,  and  of  the 
motives  of  this  prose  ution.  Although  it  has  nothing  whatever  to  do  with  the 
case,  although  it  does  not  bear  the  weight  of  a  feather  against  the  ffuilt,  or  in 
fiivor  of  the  innocence  of  the  Judge  of  the  Second  Judi^  Circuit,  it  has  baen 
•aid,  and  for  some  motive  and  for  some  object ;  but  for  what,  it  is  not  for  me,  as 
one  of  the  Managers,  to  determine.  And  inasmuch  as  the  learned  counsel  for 
the  reepoQd«nt  has  travelled  somewhat  oat  of  the  record,  and  has  spoken  mat* 
ters  somewhat  disconnected  with  this  case,  and  of  the  Honorable  the  Assembly 
in  no  very  complimentary  terms,  I  feel  called  upon,  in  presenting  this  case  to 
the  Court,  in  my  feeble  way  to  vindicate,  so  far  as  I  can,  the  action  of  the 
Assemely,  to  vindicate  the  motives  of  the  men,  to  vindicate  the  motives  of  Uie 
body.  It  was  rumored  here  in  this  Capitol,  in  these  halls,  in  the  early  part  of 
the  session,  that  charges  were  to  be  preferred  against  one  of  the  judges  of  the 
State;  and  that  rumor  fell  upon  men's  minds  with  astonishment  Men  were 
amazed  that  the  judiciary  of  our  State,  a  co-ordinate  branch  of  the  government, 
a  branch  upon  which  depends  the  stability  and  usefulness  and  perpetuity  of 
our  institutions,  should  be  brought  before  another  branch  of  the  goyemment| 
charged  with  being  guilty  of  cnmes  and  misdemeanors,  and  oormpt  conduct  in 
ofiloe.  And  as  you  could  see  men,  or  hear  men,  and  bear  the  whispering  of 
this  thing,  the  rumor  was  like  the  deep  dead  swell  of  the  ocean.  Men  were 
noyed  by  it — not  by  anger ;  but  they  were  nerved  to  the  dischatge  of  their  daty. 

In  the  early  part  of  the  session,  through  the  Honorable  the  Speaker  of  the 
Assembly,  a  citizen  and  an  elector  of  the  State^  presented  an  humble  petition : 


^  Tbi$  .wdorBigoodi  a  citizm  aod  an  doctor  of  the  State ;  berel^j  cliai;geflithe< 
HoDor^le  Levi  Hubb^]],  Judge  of  the  Second  Judicial  Circuit  of  thia  State,! 
with  having  .committed,  and  being  guilty  of  high  crimes  and  misdemeanor^; 
and  malfeaeance  in  office,  and  baa  so  acted  in  bis  judicial  capacitj,  as  lo  re<{^uira 
the  ipterpoai^on  of  tbe  constitutional  power  of  the  Assembly.  .  , 

I  therefore  request  you  to  lay  this  commuication  before  your  honorably  body, 
■o  that  an.  invesUgation  may  be  had,  to  enable  the  Assembly  to  determine  whe- 
ther or  not  the  coDslitutional  power  of  the  Assembly  ougl^t  to  be  exercised  in 
regard  to  the  Hon.  Levi  Hubbell.. 

WILLIAM  K.  WILSON.'' 
When  that  communicatioo  was  read  from  tbe  desk  of  the  Speaker,  when  the 
announceioeDt  was  piade  before  tbe  Assembly,  it  fell  like  a  thunderclap  upon 
the  House.    That  body  of  men. sat  there  in  mute  silence.  All  were  amazed,  and 
BO  pne  dared  for  a  moment  to  assun^  the  responsibility  of  taking  tbe  initiative* 
It  waa  presented  without  solicitation;  it  was  presented  by  a  citizen  of  the  State* 
He  appeared  there  in  the  discharge,  and  in  the  exercise  of  hie  constitutional 
rights  ^nd  presented  bis  humble  petition,  and  his  humble  prayer,  and  demanded 
the  interposition  of  the  constitutional  power  of  the  House.    At  last  my  Hon* 
friend,  Mr.  Simpson,  an  entire  stranger  to  the  respondent  and  not  a  resident 
of-  hia  judicial  circuit  arose  in  his  place,  and  moved  its  reference  to  a  select  oom- 
mitiee.    And,  in  his  behalf  I  am  authorized  to  say,  that  that  motion  was  made 
without  aolidtation.  It  was  made  because  he  knew  no  other  course  to  take.   It 
waa.  not  a  proper  sul^ject  to  be  referred  to  the  judiciary  committee^  nor  to  any 
of  the  standing  committee  of  the  House.    It  did  not  come  within  the  ordinary 
aoope  of  legislation.    It  was  a  mat^r  that  demanded  the  action  of  a  special 
committee,  raised  for  that  purpose.    The  Speaker  of  the  Assembly  in  raising 
that,  committee  so  far  aa  I  know,  did  not  consult  either  of  the  members  of  the 
committiee,  and  did  npt  consult  any  meynber  of  the  House;  but  made  the  ap* 
pointm^t  upon  his  own  responsibility,  selecting  men  who  lived  out  of  the  dis- 
trict, and  who  were  entire  str^pgers  to  the  respondent  and  who  had  no  personal 
feelinga  of  friendship  or  anger  to  gratify.     That  committee  was  composed  of 
three  lawyers,  and.  ti^o  lajonen.    I  believe  none  of  them  had  the  pleasure  of  a 
pei|sonal  acquaintance  with  the  Judge  of  the  second  Judicial  Circuit,  and  bat 
Iwo  of  the  conunittee  had  ever  seen  him«     Of  the  members  of  the  profeJtsion 
of  law,  I  believe  not  one  had  eyer  had  occasion  to  try  a  case  before  him,  in  hia 
Circuit , 

That  was  the  way  the  committee  was  raised  to  investigate  this  matter.  That 
was  the  manner  in  which  this  prosecution  was  begun.  That  committee  after 
their  appointment,  met  in  their  room  for  the  purpose  of  hearing  the  evidence 
which  should  be,  presented  to  them.  And  I  will  say  here,  in  justice  to  that 
committee,  that,  from  the  commencement  of  the  investigation  up  to  tbe  time 
of  the  closing  of  the  testimony,  they  held  no  consultation  with  each  other  upon 
^hei  w^^ht  or  force  of  the  testimony  received.  They  held  no  consultation  with 
anj  person  out^e.  Elacb  man  kept  his  own  secrets,  and  his  own  feelings,  an4 
kia.own  judgment,  sacredly  and  secretly  locked  up  in  his  own  breast  It  has 
baen.aaid  that  they  sat  there  as  an  inquisition;  that  they  sat  there  with  closed 
dooia.  That  committee  forbade  no  one  admittance,  because  no  one,  no  person 
who  ,was  not  interested  in  the  subject  matter  before  them,  so  far  violated  the 
^lea  of  propriety,  as  to  attempt  to  come  in.   They  were  clothed  with  power  to 


•eod'ftr  pBtaOtts  attd  pBipefta.  TH«Jr  lijid  tl6  dttftr^oil.  Tli^  c6ii!d  '6tily  exer- 
cise tlie*^powe*  oonfen^d  upon  tliem  by  tbe  Afefembiy.  They  boiiMikAj  wHhfHft 
the  consent  df  tbe  Amnjblj  admit  the^fespond^tr'nor  hW c^mM^ toappear 
there  smd  cntamine  and  inth>daee  witneaees  in  h'id  "behalf.  It  w«i;6  notibt*  ihtt 
committee  to  notify  him  that  the  commuiiicat!ori  had'been  made  to  the  Am^n- 
bty.  There  it  yfa».  It  wa^  spread  out  npon  the  t-edoVds;  atidhe  and  ftH  th« 
world  conld  knoW  it.  It  hali  been  said  thathe  w«i  reftieed'^KhMTttahcet  th*t 
the  course  'which  was  pursned  in  the  impeachthent  of  Judge  Ptek,  wtia  not 

Jursued  in  this  case.  They  admitted  Judge  Peck  to  appeal^,  'the  Hooa^  dqII^ 
ed  him  that  the  charge  bad  been  preferred,  i^nd  he  did  appear;  bi^t  I  beliere 
it  is  the  only  case  on  recoVd,  the  only  case,  in  this  country' at -leaift,'' where  a*  res- 
pondent has  been  arrayed  before  the  impeaching  body  and  itrterpos^d'lns'defefeice. 

But  fkrther  upon  this  subject  A  friend  of  iSie  Judg^  df  the'Sisbond  Judicial 
Circuit^— and  when  I  say  a  friend  of  his,  I  mean' what  I  eay^— dne  who  wotiM 
yatch  his  reputation  as  a  father  wohld  watch  and  gti^rd  the' reputation  cvf  hts 
child,  applied  to  metnbens  of  this  committee,  appTiea't^i  a  majority  tdf  that^om- 
mittee  to  know  if  th^  would  conseiit  to  admit  the'Vee^ndent  and  Uaeoctnael 
tb  examihe  witnesses  in  his  behalf. 

Judge  HrBBEtL.    Ne^*er,  i^ith  my  ildfesent.! 

Mr.  SANDEtis.  I  do  not  say  with  the  conseiit  of  the  respond^iM.  Fai^r  the 
application  was  made  by  a  friend  of  his.  H^  tipi>Red  to  me.  ^e  if>pff ed  to 
my  Hon.  friend,  Mr.  Simpson,  and  to  anothei^  member  6t  the  oommittee-,  an(f 
he  received"  the  same  answer  from  all^^^  most  certainly,  make  the  appll<M&M 
and  yoU  can  appear.'*      J  ' 

■  The  Court,  Mr.  President;  wBl  pardon  me  for  traveling- out  of  %We  t^6oird; 
bnt  I  feel  called  upon,  in  justice  to  my  dwn  pObitto'A,  in  justice  to  'n&y  assiot^tes, 
in  justice  to  the  As^mbly,  to  spread  the  facts  connected  -WlA  this  mati^  before 
the  world.  There  was  no  inquisition.  We  sat  there,  and  we  he^iVt  the  evidence; 
and  flmilly,  ^hen  the  testimony  was  closed,  whi^  that  cbtnnintfee  fo^'Uh'e  first 
time  closed  tlieir  doors  and  sat  in  secret  constittation,  then  there- w^  a  deep'and 
solemn  pause.  No  man  desired  to  uttor  hi^  opinions  finl  'When  the'  qoeetion 
\7aa  asked — ^  V^bat  think  you  of  this,  what  think  you  of  that;  and  whi*  ^ink 
you  of  the  other  allegatidn;"  no  respotise  was  made,  until  ope  member  of  t^e 
committee,  and  a  layman*  too,  broke  the  dead  siFence.  Baid  he— ^*I  entortd 
upon  this  committee  as  a  friend  of  the  Judge  of  the  Second  Judicial^  Gin^it 
I  am  now  the  firiend  of  the  Judge  pf  the  Second  Judicial  Circuit;  but  withr  this 
testimony  before  me,  with  the  facts  which  I  have  listened  to  impressed  npon 
my  mind,  I  cannot,  in  justice  to  myself,  in  justice  to  my  b#n  v»>nScA&nde;  say 
anything  else  than  that  he  should  be  removed  from  theexercMe  of  hiijijndicia] 
power.*'  This  is  a  brief  and  true  history  of 'that  secret  inquifei!l6n.  No  man^s 
private  character  was  inquired  into;  no  man's  secret  n^otfVes  Were' searched. 
They  sat  to  draw  out  the  fkcts  connected  with*  bis  judicial  charkctbr. 

That  committee  made  their  report  on  the  part  of  tlie  Stfete;  awf  it  k  tfpiirtl 
of  the  history  of  the  State.  They  reported  charge  anri  ispecificatbhs,  %ith  a 
recomm^dation  that  the  Jbd^e  of  tbe  Sefcond  JUdidal  OircUit  be  rMlihrej 
from  his  office  by  addi'ess.  The  c6mmittee  made  this  recommendiitiofr  for  ^ 
i^Sason  that,  upon  the  testimony  received  before  them*,  at  feast  a  pUmafou^^ 
case  had  been  established,  such  a  case  as  would  authbri^  a  gratrKi^  jury,'  adtfn^ 
ii^der  oath,  to  make  a  pt^sentnient;  and  they  neoommend^  the  JeiioViJ  1^^ 


<^«14*1»  fltMu^'tb^'MpoiilieiAt  ft^m  Ae-'tijfriMe  Mfttenb^  Which  might  follonr  aa 
impeachment^'  judgoOMM^of-  ^  d^(iMMk&tkm  to  lioM  an  oflie«  of  honpr  i^ 

TlittI T0pdT«4ilB  rMi¥^ akda^Md  o^ti kv the  AaMmhly.  Much ^ncdasion: 
wiekft  hild  QpOQ  Ib'i'  In  dodrs  arid  «M  ^f  dobm  H  wo^  aidd  it  wduld  he  unfoat  t(y 
A#  l^ipoHMleiittii^  tty  bkn  hy  lhe*f#o  HooMa;  ift  waa  bo  ponddfobs-  a  Goai:^ 
tfaM'hdiioaKi  B^tlia'i^  Itf^fftir  lind  impM^al  trial  beloMi  the  two  Hblisos  of  tlie 
iM^fednlli^  an  he  iBOttld>  hii^#«Htibg  belbni  Ilie  Senate  to  try  impeachin^t ;  and, 
Altttdt^  i  had ^gtle^lhatt^piorl^'atid'liiad  recent  addrte, 

afteftDHHMk-d  reflld^tij  imd  uj^ovr  eo/Msultotidiy  wKh  hi4  fri«&d^,  for' one  I  earner* 
lx>the^ttdhii^Ml'ihl(t,'Bd<to  as'tx^<vi>fii^orm7ai:ti€tt  Wm  concerned,  as  a  inem- 
bar b#  the  AAdaftiUy,l^hiouM ca&(ria]^'Vc^  w tryhloi  by impeaohmeut; and  I 
did  H'  ibr  tht^'reason,  th^  i^^aM>n  whioflkl  aasigned  tben,  and  which  I  ^Ilreipeat^ 
litfn--^  hAd'bMti  a- iMfttfbei*  of- tHftI  co«^  bad  heard  the*  BVidence* 

given  and  had  heard  it  read  through ;  and  there  was  a  strong  pofisibilitf,  nay* 
proteK»Uity)4bM  my  mittd^Waft  MasM,  imd  being&po  I  conld  nbt  in  justice  to  the 
respondent  and  mj  own  con«ffei»c^  bH  as  oti^  of  fam  tri^rg.  With  my  opinictea^ 
of  ^ildoira^niaik'fitioald'be^  <M)A|^  asa  jnd^  to  try  his  Mow  man,  believing'  that 
ll^ahewldgetiiitQ  tie'investigaUon  with'bis  mmd  aarpure  and  unspotted  aft  the 
nMafitMd  MKiw,  laMid  ttet^,  ia*  jaetiee^o  by  ew^t^Mmacience,  ail' there  ftdd  gtre' 
my  Tote  as  a  trier  of  the  respondent;  and  I  believe-  that  that  was  the  mothref 
wiiicb  nifitieto«»d  tM  At^ty  of  tliat'ilotn^  tt>  dend  tbe  ease  b^i^  for  its  fitaal 
dotertHfifMlibni;'        

Tbk,  Iftiy^a^tti,  4s'aiyiiory>of  tbli  iMpeaehttent  tip^t^ttie  time  it  came 
larlQ  >  tHiK  donrt ; .  add  ii)  is  id  1»U«  histbry.  And  aa  one  -of'  tke  cdniniHtee,  as  »n« 
oC tb^MwifMt  en ^jMrt  of tbe-AaMmbly,  I-am  {>erfebtS7  miMg tlie* hist6¥y 
of  thia  cflle 2xon)d  ^before' tile  wt^rid^st^-by  aidie  wit^  the'tie^laratilitfthalwei 
galitbMeiasinqimito»8^'gi(^efitfi0d  by  malign  ^ 

.  It  baa  beei>  Baid-  thiie,  on'  the  pari'  of  thd  AsBetobly,  no  -pwos'  hare  beeh 
apitre^ lo  brfiig^cwt^tfUvbtf teMdmooy  lihatwo«ld bear^gainst t^eVespondei^t and 
that  no  eff^h'adb<Mn  )k(t  tmtxM'i^  rabstibntiiite  each' and  every  allegation. 
Thai  mtrm.  fTlib  AaMembly  coaldi  nut,  ih  the  feithfUl  disdhWr|;e  of  their  dnff,' 
altev^ kaifing' ^Menlted  ehtttfea «|]d' Ipecft&aiioba  before ttiia  Oonrt^do' less  ihiB^ 
to-eiihaiuit'  tftt  the  inefts  withii/th'eirpowep;  to  produce/all  tbe  eviidence  that 
eooklbe  pirMlweAlbr  the  ptnf|Oi«  of  ^ 

Vbtfyomiit  it-id  tki&BmbrMf  andf  aiwMe  a}),  4My  oWed  it}  to  thJi  respondent-^ 
briflf'ibri^iMKthiit'tebttmetty*  Andii^twa  trbis  ounae  elvaU  ha¥e  ^mdly  closed; 
wiMtetier  detet^inMi(in'  ttu^  brthej^  bf  thls*€onYt,'  Ikrioiw  that  the 

AteiBJUf .  and  •  this  'Mftnageni  «n  'the*  part^of  -the  AHMttibly/  will'  go  home  WH^ 
tte'tOQWiottMyestotiiaft  th^  hifve  l^aijeasly  and  nsanftilly  dischalved  the  fhist  im-* 
poeed  xtpofOf  tbem';  'and  fov  one,  I  paif  k'hwe  aMi  laeiy  id  else^wiefe,  I  am  pne^ 
fiweA  to  breitai  fhe^it^^raadol  of  p«bUc  iddi^nation^  1  am:  p)i«fMH<ed  to  titan^ 
bandMii  lhe:bllls ilnd  mcks;  fbril 3i«f«iDhei donckmnieisitoi  mow  thall  i 'haye 
dbai»  ttiy»dttty;  k«d^h4nvrer  dnHpiii  coneeitiedffor  one  I  li411  Mver  pamdert» 
pttbl)^  lifdttion^  be  tl»U  i^ifiioti^ wl^st  it  aMiy/ .  It'is  aometilaes  rtafht  and  It  ii^ 
MtoMiibMa T9WNB|f.  'hioiiiatidvae  jttdgwM]|yaiid«6mellmee«^rtWo^^  If 
ii^j^b6i^g^mi4»^ilMiakKd^  poliey«ttie»&a}of"eotpott<lfte|f ;  tAlil 
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ii  x|0  fxiUnon  for  a  Dtmp  io^  t^  i^iii^ioii^iUi^k  in  ihtdAifk^i^  his.da^* 
A  verjr  l^^iroad  Judge  oi  N/ew  York  on^e  9^  ID)  fpe^ng.of  puUio  opjioioi^p-* 
**  It  jnaj  at  times  be  &  good  lule  to  life^kf  r  ^^  i^  b«i  b^^  a  vary  bad  Jaw. 
aioce  of  old,  public  opinio^ ^riadt  fa^jHuoti^'  ^^f4^  biin  IT  ^ 

I  liave  said  thus  much  of  this  case^  not  that  I  expect  or  hope  that  it  will 
the  least  bearing^  wbateYer.apon  the  judgment .p(  H^n  Cw^  1  Mf«  aaid  it  for 
the  purpose  of  justifying  tne  notion  ^nd  eonduf^  ^of  the  M|tti|geFS  and  the 
Asseroblj.  I  will  now  pnoseeed  to  abn^j  eKamioation  oftbiaoase^aind  in  what 
1  may  have  to  say  of  the  law:  or  tbd  tef^mc(ny»  I  fb*ll  pnaoent  ay  views  to  (be 
Court  candidly  and  impartially.  It  is .  not  for  me^  ^ ,  (Hie  of  the  Manflgers  of 
the  Afisembly,  a^d  ,as  on^  of  the  p^oe^dirtora  of  thia  i^as^  to  ataM  here  in  the 
character  of  proeeeutor.  We  4liattd,ib0re  b^tv^en  tb^  respondent  and  tbe  public. 
We  stand  hpre  to  see  that  ihe  law  of  the  landiis  impar<tially  adminjitteced.  We 
do  not  ask  that  the  respon4^t  shall  be  unjnMtly  convi0te4..  Wedonot  aak  that; 
one  half  0/  his  bea4  9Pall  b«  hurt  without Jtber^  is  jnst  causer.  AUiVe  nak  oa 
the  part  of  .th^  9tate  ii»  that,  this  cana^  may  be  deoiM  aocnrditig  to  Uw  and 
eyideoce.  ,,  ,  ■.     .  ,  . »,.  ::      ,.  ; 

There  has  been  qo^md^rable  diflcnwion  m  to  wbat  waa  matteiriof  itnpaaeb* 

m^U  and  as  to  the  power  of  the  in^p^apbing  body. .  '  i 

,  ^  The  Court  for  the  trial  of  impeaonmefiU>  ahail  be;  c^tfipQaed  of  the  Senate/' 

.  "  X^f^  House  of  Represent^liKeB  shail  have  the  power  of  impeaching  aH  civil 

officere  of  this  3tate>  for  ciwiqpinonduQt4n affic%.or£y  fsrineaaadmiademeaii- 

ora. —  ComtUtUion  0/  Wps,  ,.    ,  ,     ;    n  »- 

It  has  bee^  opntended;  on  t}ie>  part.V  tbf  AsaemUy  t^  the  eonnael.who 
opened  this  case,  that,  under  the  peculiar  provision  of  our  CqaatitHtiee  An 
Assembly  were  the  sole  Judges  .lof  what  waa .  impeeiehable  niatter,  and  that  it 
was  the  peculiar  ando^y  proviaoeef  tbia  Oourt  to  (ryitllejmpeactoentnpoa 
the  evident  as;  presented  by  JbhjB  Aaaembly.  Tb»  Dpnaei  of  B^MHtitatira^ 
ahalj  have  the  power  of  impeachfn^-f— ^Tbey  have  the  sole  powor  to  acooae 
and  it  is  their  judgment  that  is  todetarmia^  wW  shall  be  impeachahK  and 
what  shall  notrnrThey  4o>  :not  stand  in  the.  l^ht  of  a  gfand  jury^  They  are  a 
fo-ordinate  biandi  of  the  gQverafiieat.;  They  ooqie  beire  from  all  parte  of  die 
State,  l^hey  Qome  here  aoqaainted  with;  tfieir  own: looality.  Thoiy  come  bars 
knowing  whether  the.i^nduct  of  the  Judge  bto  been  ancb  as  te  bring  tbe  jidi- 
ciary  iuto  scandal  and  contempt;  and  for  tWreaaon  they,  bave  the  paiter  of 
impeachiag  &r  crimes  and  miademeanora,  ^  A  crime  or  inisdeknennor  iain  act 
committed  or  omitted,  in  viohticn  of  public  laW|  either  forbidding  ^jeommand- 
ing  it  This  general . d^ition. compnJkilkds  l»otb  Crimea  atod  misdemeaaon^ 
which  prQp^iiy  speaking  ase  mev^i  isyaoaynioui  tevrn'^'-'-Mh  0/  JBhck.  Com. 

N<^w  thia  w^rds,  ^^erimea  and  niade<neianofa^"  aa  uaed  >  in  the  ^onstitatioB, 
coii^)rehends  crimest  oommitted  ontof  .o0ee  aa.  well  «a  in  Office.  That  is,  if  a 
Judge  ia  guilty  of  doqmuttiag  a. crime,  aitbough  not  ootineoted  with,  or  gvow* 
ing  out  of  his  o'ffici4l  duty,  ia  neaertbeiess  iaip4achablei;and  he  may  be  ramoved 
by  impeachment ,  for  the  xmton  tbM.fae  hte  violated  a  know^i  kw  of  the  Jaadi 
that  he  baa  committed  a  crim^  and  ia  unworthy  to  ait  upon  the  btoob  and  ad« 
soiniater  juatice.  At  the ^mmto.law  an  iinpiefllcbBieat  ipraa  aibar  to  an  indict* 
Blent;  but  th«  oonatitntioa  nf  thia  States  expressly  providcn  that  the  party  im« 

C»cbed,  shall  be  liable  to  an  indiotment,  triid  and  punfehmjant  ao(»idiBff.to 
w;  iK^  that  the  trial  in  tUaiCoauiia  at£iaL^.tba.offieei^  andnot  a  Wot 


th«  man.  He  is  to  b^  tried  tiiecauae  he  is  rnifit  to  lioid  bis  ofiiee^  because  his 
conduct  tends  to  briDg  the  office  ioto  scandal  and  dis^ace;  The  poorer  to  im- 
peatib  for  corrupt  conduct  in  office,  confides  the  impdaohini^  body  to  acte 
growing  out  of  andf  connected  with  the  official  dutj  of  the -officer.  That  cor* 
rupt  conduct  need  not  be  criminal;  that  is,  it  need  not  be  a  violation  of  anj< 
known  law,  either  written  or  unwritten.  It  is  for  the  corrupt  conduct  Bterj 
oflScer  of  the  State,  when  he  enters  upon  the  discharge  of  his  datj,  most  take 
and  subscribe  an  oath  or  affirmation  to  support  the  consllUition  of  the  United 
Statefl)  and  the  constitution  of  the  state  of  Wisconsin,  and  faithfully  to  discharge 
the  duties  of  his  office  to  the  best  of  his  abifitj.  There  is  a  sofemii  and  im« 
}>re88ive  oath,  as^niuch  the  law  of  the  land  es  any  other  part  of  the  eonttitu^ 
tion ;  and  before  he  enters  upon  the  duties  of  his  offioe,  he  calls  God  to  witneMf 
that  he  will  faithfully  discharge  the  duties  of  his  office,  to  the  best  of  his  ability ^— 
Well,  now  then,  any  unfaithfulness  on  the  part  of  an  officer-^any  partiality  on 
the  part  of  a  Judge — ^any  arbitrary  exercise  of  judicial  power— -in  fine,  any 
conduct  which  tends  to  the  manifest  scandal  and  corruption  of  the  administra* 
tion  of  justice,  is,  by  the  very  terms  of  the  constitution,  and  by  the  oath  which 
the  officer  iakes,  impeachable  matter.  On  this  point  I  read  from  the  seeond 
volume  of  Chase's  trial,  pp.  388  and  '9.  It  is  from  the  ^guttient  of  Mr.  Nich- 
6l8on«  ^  I  beg  this  Court  seriously  to  consider,"  <kc.,  down  to  ^  he  could  not 
be  impeached.*' 

One  of  the  learned  counsel  for  the  respondent,  my  ftiend,  Mr.  Knowltoui 
claims  that,  a  Judge  cannot  be  impeached  unless  the  offence  is  indictable.  Thia 
position  we  utterly  deny. .  I  will  read  to  the  Court  the  charges  made  against 
Judge  Addison,  who  was  impeached  before  the  Senate  of  the  stste  of  Penhsyl* 
Tania,  and  was  conricted. 

Mr.  Enowltoit.    Do  you  think  that  good  authority  ? 

Mr.  Sanosim.    I  do  think  it  is  very  good  authority. 

Mr.  Knovtlton.    That's  all  I  wanted  to  know. 

Mr.  Sakdbhs.     I  will  read  the  charges.     (Mr.  Sanders  read  the  charges.) 

There  was  no  offence  against  any  known  law.  It  was  for  the  mere  exercise 
of  judicial  power.  The  counsel  asks  me  if  I  think  that  is  authority.  Most  as- 
suredly, we  say,  that  is  authority.  For  the  Attorney  General  of  Pennsylvania 
filed  an  infbrmation  in  the  Supreme  Court  of  that  State,  for  the  purpose  d 
trying  the  conduct  of  Judge  Addison,  before  the  Court  And  upon  this  point, 
I  read  from  Chasers  trial,  pp.  804,  '5  and  '6.  Because  the  case  of  impeach* 
tnent  and  comments  of  the  learned  Managers,  on  the  trial  of  this  cause,  we 
here  presented  in  a  mote  concise  manner  than  in  the  report  of  the  trial.  (Mn 
Sanders  read  from  Chase's  trial,  an  account  of  the  tiial  of  Judge  Addison.) 

We  have  not  only  the  authority  of  the  judgment  passed  upon  Judge  Addi- 
son by  the  Senate  of  Pennsylvania,  but  we  have  the  deciaon  of  the  Supreme 
Court  of  Pennsylvania  directly  in  point 

I  refer  the  Court  to  another  case  of  Impeachment  and  conviction — a  case 
where  the  act  charged  was  not  a  violation  of  any  known  law.  I  refer  to  the  trial 
and  impeachment  of  Judge  Pickering  of  Massachusetts.  There  were  four  arti* 
cles  preferred.  The  first,  second  and  third,  relative  to  delivering  over  property 
and  releasing  a  vessel  t^ithout  a  neoesBary  bond  being  given. 

Bfr.  Sandere  read  the  4th  article.] 
pon  that  charge  as  well  as  the  other,  Judge  Pickering  was  impeaehedA 


Xhe  rote  atopfli  gvittj,  ISl;  not  guilty,  1,  Weekm  t^a|^i^  ap  ai(ihoii^-iipoft 
tU9  0ul]j«et  as.  vnll  aa.  tha  0999  of  tfudg^  Addjaoa.    TJbey  art  the  two  ^fudUest 
•waa  ^  ifapeadmu^t  ia  thia  oountrj*    Tbej  giy^  a  OQi^Mvitioii  tQ  t))^  Iffir.  of 
impoaahmenti  §mg  to  abow,  bejrond.  any  qi^eatiqo,  that  a  Jjudg^  ialiaUa- ti^.ba 
wuffimhoi  for  an  ofleacQ  that  is  committad  m  violation  ofaqy  kpovii  law. 
[Mt  Saodiam  read>  a^ipL  from  t}ia'2n4  vpL  of,  C|g^i^'a  ^ialt  Fagfd  3^0.] 
I  faftrarr^  tbeae  authoritiaa  for  tlw  purppa^  of  ab^vripg.  thati  ift  tha  early 
Ihiatory  of  otus  eountt^,  th^.  coQatru^tioA,  baa  beeogiyeato.tl^  power  of  im- 
peadimeiit  wbiohwe  c)am  for  it  hetta-rtbat  it  ne^  n^  be^aa  indictable,  offisneoi 
buA  (dbnk  tbe  {iiower  ia.  a  ditcretiooary  oae--^ibat  it  ia  undefio^.  aiid  caii  be  ex- 
OTciaad  by  the  innpeacbiiti;  body  wbene^^er  the  conduet  o|  the  offieev  bnaga  the 
offioe  iaU>:  diareputeh  Judge  Peek'a  trial  baa  baea  referred  to  here,  aa  an-auiba* 
zity.    Judge  Peek  was  iuipeaiihed  for  the  eve^iae  of  a  donbtfal  pover  ii^  reish 
IkA  to  which  there  waa  n^acb  coaflict^g  authority.    The  aocuaed  before  Us 
cpMTt  atdod  charged  by  the  laws,  of  the  la^id,  and  the.  court  tried  him  for  coa- 
tempt,  Id  a  publieation  wbichi  Judge  Peak  claimedv  breoght  the  oourt  iato  dia- 
lepute.    li;  waa  aUeg^d  agaipat  Judge  Paokt  tbiat  the  pover  did  not  exist,  aod  if 
it  did  exiaty  it  was  abueed  by  hi|n*  That  was  a  judgment  paaaad  by ,  jud^  Pecl^ 
ia  the  es»rctae  of  hia  judici^  powec    If  it  waa  a  loere  error  of  jodgennaot  a^ 
aufiby  it  waa  not  iqopeachabM  J¥^  <io  we  elaim  it    We. claim  it  th^  wbeo  ^ 
Judge  is  charged  with  corruptly  doing  a  thing  upon  the  bench,  ia  tbB  exeicjae 
of  Ua judicial effloe, ovcf  whjf^  he^haa  powe^;  in^ ocderlo ooyxeqt hiip,tyou  a^viftt 
abow  that  he  didit  with  &  eomipt  intaat ;  tha^ b^  ^pew  he  waa  doing. vioDg^ 
and  did  it  oonuptty;    That  ia  the  poaiti^^n.  which  Ifiey  take,  and  wJbiic^  we  do 
not  den;.  We  admit  .that  tb«t.  ia  the  law  lapd  the  jrnl^.  We  adniit  th^it  iba  con- 
sequences  of  hia  own  acta  do  not  apply. 

The  consequence  waa  the  suapenaioo  o£  I^a^leia  from  the  bar,  and  jiidgnoent 
of  the  Court;  and  in  orditf  to  o^ake  that  impeac^fibl^  the  burden  of  the  proof 
was  upon  the  proeeeution,  to  ahow  tha^  be  a^ed  oorrupdy.  Iji;  waa  ui^^  in  hia 
defeooe,  that  lua  act  waa.a  judgaa^t  of  law  of  if  hioh  he  ha^  juriadiadictioo,  and 
that  if  even  the  weight  of  authority  waa  against  the  juriadictipn, .  hia  jict  was 
only  an  error  of  judicial  ji^dgmept* '  AM  as  t^  the  abuaa  of  the  power  it  waa 
eooteftded  in.  faoa  defencei  that  the,  judgmeiit  waa  not  exoeaaiTe,  but  waa  raaaoa- 
able»  apd  that  ercin  if  it  should  be  held  ^zceaaive^,  ye^  if.  be  poaseaaed,  or  waa 
waiiranted  by  the  authorities  in  believing  tha^  he  poaaaaaed  the  jurisdiction,  it 
muat  be  shown  that  hiaabuae  was  wilful,  in  order  to  naak^  it  ap|)e^r  that  his  aqt 
waa  not  an  envoi  of  j^idiqi^l  judgment.  That  w^a  tb^  .poeition  eiaiaied  thei^ 
I  belieye  that  ia  a  oqrrect  atatement  of  Judge  Peck's  triaL  But  we  aay,  in  coji>- 
tradidtinctioii  from  that  rule,  that  where  an  office  v^latea  a  known  law,  he  ia 
auppoaed  to  stand  by  the  cooaequenceat  of  hia  own  act.  I^  is  ^ppo^  tjiat  be 
inteBda  tp  do  that  aitt  for  the  pur poae  of  bringing  about  the  conaequeai^ea.  K^ 
for  instance,  parties  collude  for  the  purpoae  of  obtaining  a  diroA)e.  Th^  Jndg^ 
ia.paiity  to  that  eoUtaiHMi.  He  advisea'  that  colluaioQ.  All  the  rulea  of  our  ^aw 
tnaintasn  than  a  divorce  eanapt  be  grated  in  caaea  of  ooiluaion.  But  the  pai;- 
ties  ooUudeii  The  Judge  is  a  party  to  that  cplbiaipu — be  knowa  it  and  advises 
ijt;  NoW|  what  ia  the  couclusion  ?  Why,  tixal  he  intended  th^  oonaequeacea  of 
hia  own  act — that  i%  he  intended  tfaaV  ^  divocoe  abQuld  be  granted  by  ooiluaion 
of  the  partiea.  That  ia  in  riolation  of  known  law.  Supjpose  aqiother  caae»  Bj 
(Htt:atatwM  we  file  a;  hiU  1p9  for^i^  a.^^ffi^    W/®  ^ter  a  rule  fiv  the  de- 
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Mdlfttriii  t«}of  «  ^rsAinl  4snri(9^fto>iippelnr'ind  )pl^  Ufwi^er^'  or  dmtaur 
tO'tito  pi^utkWt  bill  wMu  Umij  >dvf«.  Ihkt'ie  filed  bjr  alKtiite^  and  by  th^ 
Mr.  ^^  ontor  .|^n> ^^oiilfeitD^  eannoiibe  &ed.  beforo  the 4h&iij  d^fs  expire. 
Bvtbdboethe'tbiH^dv^Bexpaie,  svppose  the  Judge  peranits  «  rule  to  be  iei»- 
tered,  talcag  tlwiiiil  )u  eov^eu^bytke  deftndani,  and  gfluitsmdeitrMioCjiidg*- 
ment. 

^ell  then,  if  that' undone  in'several  cases  it ihaa  betftdcoie  (bvielatba  of 
law.  He  grants  a  decieei  bat  tke  Aatute  is  imperatiTe  againft  ilbat  actiom 
What  is  tbeeoadusion  I  WJky,  that  tbe  Jud^e  inttuded  tagtaat  it  in  violalAda  of 
laW)  and  no  corrupt  iateatitotdd  be  shown^  oecause  it  is  iafered  ftom  the  acfi*-^ 
the  flct  being  in  vi<Uation  of  known  lair,  ^ke  aaot^  teaie/  >  Grand  9vitot&  ai« 
swom  to  kdep  their  own  seer^ta  and  the  aecrets.of  their  feUow^^to  present  no 
tnan  for  hatred,  envy  nor  nialice.  Suppose  the  Jtidge  goes  doWn  from^  the  benek 
Bnd  goes  to  a  grand  jaror,  and  advises  him  as  a  juror  to  make  a  presenttneat. 
.Well  now,  whether  that  presentment  be  welllbntnded,  or  noty  makes  no  differ- 
ence. The  eonduot  of  ifae  Judga  is  Hone  the  less  corrup#-^t  3s  neiie  the  lesa 
▼iokitrre  of  law,  and  the'comipt  eonduct  is  inferred.  He  is  tuf^pos^  to  nitend 
the  eoQseqIueiKies  of  his  own  act,' because  he  already  vielatea  theJaw  of  the  land. 
In  the  ease  of  Judge.  Pack  the  C^urt  acquitted  him  by  a  bare^majority-— ^2  not 
vudty ;  and  21  guihy-^but  mpion'  which  4)if  the  several  grounds  qi|^  apon  hia 
defenee  cannot  be  known  toor  determiaed  in.  the  ease^  And  We  say  it  ja^rea^ 
aottable  to  behave  that  the  Senatom  who  vtitedfov  hit  alcqoitta]  may  havie  v6ted 
upon- each  ground  urged  in  his  defenea  The  aeqaittal  settles  no  principle  of 
iitw^  feB)d  !no  principle  was  urged.  Where  every  act  charged  is  a  violation  of 
pantive  written  law,  or  a  violation  of  known  dxed  rules  of  la^^  an  i^oranod 
of  which  would  nn6t  a  lawyer  upon  the  bench,  or  Jayraan  of  the  jury  box. 

We'say  'that  case  settles  no  principle  iaVDlved  tu  this  case.  We>do  not  diarge 
the  Judge  hew  with  eorraptly  uMkiag  a  decision  npon  the  bench,  because  if 
ere  did,  the  burden  of  proof,  we  admit,^  wcAtid  rest  upon  us.  '  The  welt  settled 
pmeiples  of  kw^^the  rule  of  evidence  applies  toiall  these  esses*,  4iid  the  rale 
bnd  down  in  Peck's  «a^  dees  not  apply. 

[Mr.  Sanders  re«l  from  Rcecoe's  rules  of  evidence,  page  13.] 

That  SB  the  ntk,  the  violatibn  of  a  known  law  by  an  offioer,  or  by  a  e^isen 
is  presnaiptire  eirkletioe  of  a  oorrupt  intent,  and  tjie  burden  of  piroof  is  th<tt 
aUfted  upon  the  respondent  to  negative  that  presannption.  ^ake  ^a  case  in  tlH 
ordinary  trabsactions  of  life.-  I  havenio  r^thtto  take  tnf  gan  and  go  out  and 
ahoot  nfiy  ueighboi^s  oa;'aHbou|^  he  may  be  ia  jtxj  fields^  and  the  own^r  is 
liiible  to  .me  in  ah  action  of  'tMpass.  If  I  do  it  I  laiti  Habieior  tfatoreason  that 
I  have  no  Tight  to  fchoot  him.  I  became  hable  as  a  trespasser.  But-suppoae 
in  tkeDighttime  theox  gets  hito  my  field  of  com^  and  I  jike'my  gutt  and'g^ 
eut/and  soppose  it  to  be  a  bear,  or  any  animaMhaireiai^ght  to  kill,  ^and  t 
shoot,  and  ^eb  Und  njufton  4xaminarian  that  I'  hsfra>  killed  my  neigttbor^e  <» ;  I 
am  not' liable  Ibr  thatok.  There  is  no  corrupt  intentto  ile  iMwrad  froMthe 
adt;  ^whereas  if  I  did  it  openly,  with  ttiy  eyes  op^,  ikbot«4ng  it  to  hi  'txxf 
D^igiilbof^s  property,  the  torfupt  iivteal'wiaiiki^  be  presviied  hotuiki  act  ttMlf! 
flmPkherdiiia&eHileapptieihi'b-imi^^  tardeay:  'Yoa 

loa^yOmripwA^JBt  book.  It  his  beenigode^ a^loiuf' time.  iln/Mdtfidual  Is'eeeii 
pkl^io kn  amnial/phwa  Heipieks  itup,  pnta  it  Ui^IiIb  p4ck4l^abd 'wnlks  ^f 
wilh/it.  FiaanthatactTolij^miii^MitaTDOtlnnilMli^^  Xtw^Mbttioba^iflA 
tent  is  presumed. 
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But  upon  &«  jubj«ct  iof  intettt  I  do  not  propoHto  opcupy  die  tinis.  cf  lb* 
'Goart  any  longw*  I  sball  dow  briefl  j  notice  iome  of  the  chiii^  and  speeifica- 
tiona^  and  ishail  leave  the  rNDaiader  to  beoo^menled  npon  by  the  oooneel  who 
k  to  fdlow  in&  We  intend  bo  far  as  poeaible  to  divide  the  labor  of  eomaneot- 
ing  npon  thechargea  and  speoifioationa,  for  the  purpose  of  aartng  time. 

It  was  said  on  the  part  of  the  counsel  who  opened  this  case  for  the  proae* 
ention^  that  these  charges  nnd  specifications  weighed  down  in  enormity  all  the 
charges  and  specifications  that  had  ever  been  preferred  against  any  judge,  aa 
lead  would  weigh  down  feathers.    Yet  in  reply  to  that,  the  oounael  for  the 
reqxundent  says  there  is  nothing  criminal  in  them ;  that  there  is  no  crimina]  In- 
lent;  that  there  is  nothing  charged  there  which  is  impeachable;  that  it  is  the 
^  foetid  spawn"  of  malignity  and  corruption.    How  is  it  with  all  this  mass  of 
avidebce  that  has  been  spread  before  this  Court?    I  would  ask  the  counsel  for 
the  respondent,  if  in  these  charges  and  in  all  this  testimony,  he  can  see  nothing 
wrong  ?  He  can  see  no  guilt.  It  elevates  the  Judge  of  the  second  judicial  drcuity 
rather^ than  diw'acee  him.    He  ftays  that  it  is  evidence  of  his  purity  upon  the 
bench;  that  it  rarniahes  the  proof  of  bis  innocence;  that  it  is  a  vindicatkni  of 
his  judicial  and  moral  character.    Well,  if  neither  of  the  counsel  for  the  res- 
pondent can  see  anything  wrong  in  all  this,  I  must  say  to  them,  in  the  em- 
phatic language  of  Uie  respondent  himself,  ^May  God  have  merej  on  tbdr 
consciences."  The  first  Artkle  charges  as  follows:  (Mr.  Sanders  read  the  Arti- 
cle.)    It  iB  claimed  on  the  part  of  the  respondent,  that  in  this  interview  there 
was  no  impropriety;  that  it  was  proper  and  competent  for  the  Judge  to  eonuael 
and  advise  with  Sanderson,  in  relation  to  the  mode  of  proceeding  by  attach- 
mont    Weaay  that  there  was  the  grossest  impropriety  in  it    There  was  a  suit 
involving  thousands,  involving  immense  fortunes,  in  which  the  defendant,  San- 
derson, had, more  interest  than  any  other  man.  He  came  hen  to  Madison,  and 
came  here  as,  we  had  a  right  to  infer,  for  the  sole,  and  only  purpose  of  advis* 
ing  and  talking  with  the  respondent    He  came  here^  no  doubt,  because  there 
was  a  dispute  among  his  counsel,  as  to  the  proper  mode  of  proceeding,  beoauao 
they  were  undetermined  as  to  that  matter,  and. he  went  home  with  coafidenoe& 
In  that  interview;  whether  the  Ju(^  advised  him  right  or  wrong,  makes  no 
difference.  <It  was  a  gross  impropriety  on  the  part  of  the  Judge,  to  cone  down 
from  the  bench  to  adviae  wif  h  suitors  before  the  Oourt,  as  to  the  weight  and  ire* 
portance  of  the  testimony,  and  as  to  the  beet  way  of  commendns^  a  suit    Thia 

Srinciple  is  reoogniaed  by  our  statute.  I  remember  an  instance  in  the  case  of  a 
udge  of  Probates  He  is  not  petmittsd  to  dra  ft  tokj  papers,  he  is  not  permit* 
ted  to  do  anytbiDgf  except  to  pass  upon  the  iqatters  presented  to  him,  ror  the 
reason  that  there  is  a  gross  impropriety  in  it,  that  it  tends  to  scandalise  the  ad- 
ministralion  of  .justice^  and  render  it  disreputable.  Well,  then,  Sanderson  went 
home,  and  the  next  day  after,  the  cause  was  tried,  Mr.  Sanderson  starta  for  New 
York,  and  tells  theiOomplaSQiint  what  the  judgment  is  to  be,  and  tells  him  that 
he  ought  to  make  tbe.respondent  a. good  present;  that  the  expenses  of  hiaeleo* 
tion  had  been  g^  Mid  he  could  not  live  and  support  his  family  out  of  the 
salary  of  hie  office.  How  did  Sanderson  come  to  know  this!  How  doA  he 
know  what  was^goiat  to  be  the  judgaseot  upon  that  traverse  t  He  left  for  New 
Tork  the  next  diy  after  the  c^  was  Iried,  and  it  was  submitted  to  the  Jn^e» 
The  Judge  had  M  hmx  md  tedious  temi«  and  tri^  some  Mxtj  anita.  Aeoordin|p 
tp  the  terometfy  of  the  mpendent's  coonael^  he  did  not  commence  the  invsiti^ 
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'ffaiibii  tittCtl  Che  flvknday  praoeaiog^  flie  tim^  of  proi^ttcHTig  tbt  dddsToh.  Kow, 
I  ask,  how  did  Sftndereoii  know  what  the  judgment  wa&to  he,  when  he  lArent 
to  New  York?  How  di^  he  know  what 'to  saj  abotit  making  a  valuable  pro- 
aentf  Where  (lid  he  get  hts  inibrmation  i  The  ootinaef  did  not  know  it  The 
parties  dM  not  know  it  Thef  Jndge  himself,  it  k  pretende ),  did  not  know  what 
that  decision' was  to  be.  Tt  was  an  important  case,  in?o!ting  hnportant  points 
of  law,' and  the  Jtid^  took  it  for  investigation  M  his  rooms.  Now,  I  ask,  how 
did  8»bder^oB  know  what  that^ndgntent  was  to  b^  when  he  made  that  propo- 
flltfon  to  ^h^  plainMT  in  the  suit.  Sanderson  returned  from  New  York  on 
Monday  or  Tnesdaj.  The  Sunday  previous,  hh  counsel  went  to  the  Judffe's 
TOom  and  fo^d  the  Judge  there  ihvestigating  the  case  then  Ibr  the  first  timet 
ttnd  yet,  before  he  had  gone  through  that  investigation,  he  said  he' had  jun 
looked  into  ^e  ease,  he  had  determined  his  decision  in  his  own  mind;  that  is, 
before  h^  liad  got  through,  the  examination,  he  inforcbed  tiie  counsel  what  the 
jad^dntwasttf^.  * 

Mn  ABNOLt).  That  k  a  misrepresentiftion  of  my  testimony,  Mr.  Sanders^ 
and  $ko  of  Mr.  Sanderson's.  I  did  not  say  he  hiidiiot  gone  through  the  exa- 
mination.     * 

Mr.  Sanden  here  read  at  some  length  firom  the  teetinftohy  of'  Mr.  Sandetsoti, 
and  proceeded  as  follows: 

Mr.  Satiderson  said  he  did  not  tell' Mr.  Perry  that  %e  decision  was  positively 

made,  but  he  gave  him  his  views,  (low  did  he  arrive  at  his  views.  His  counsel 

did  not  know  it,  and  had  not  kdvised  him  of  it    I  say  we  muiE^  infer  A'om  the 

ftct,  that  he  eatne  to  Madison  and  talked'  over  the  matter  here,  and  went  home 

with  great  confidence  of  success,  and  iraibediately  upon  the  termination  of  the 

trial,  inarmed  the  pislintiff  what  the  judgment  would  be  in  his  opinion,  that  he 

got  his'  opinion  from  tbe  bench.   '  Where  else  could  he  get  it    Why  was  he  so 

sBxlotis  tnat  Uie  plaintiff  shotrid  nmke  ^udge  Hubbeil  a  present,  and  why  did 

he  oome  home,  and  in  the  form  of  a  loan,  make  him  a, present  f    Now  we  say 

that  jthe  loan  which  Sandevson  made  to  the  Judge  in  the'U.  8.  Hotel,  was  but 

carrying  out  the  arrangement  he  had  tanade  with  Perry  in  New  York  prior  to 

the  decision  of  the  case. — Now  there  may  be- no  impropriety  in  a  Judge  an- 

Bonncing  his  decision  to  counsel.   There  Aiav  be  no  impropriety  in  announcing 

it  to  snitors.  -  But  it  does  seem  to  me,  that  m  a  case  of  the  importance  of  the 

Sanderson  ease,  vpon  a  preliminary  issue,  when  the  case  itself  is  undetermiiiM 

in  his  court  and  toe  main  question  is  yet  to  be  tried  between  the  parties,  that  % 

k  improper  for  a  JndgS  to  announce  his  decision  to  either  counsel  or  suitor  off 

Die  bencn.    Now  then,  in  relation  to  ttifs  loan,  it  is  <Aaimed  on  the  part  t>f  the 

eoanSel  for  the  respondent  that  it  was  but  a  mere  loan  that  the  Judge  received 

it  as  a  loan,  although  Sandereon  intend^^  it  as  a  gift,  and  that  Jtidge  Hubbell 

la  not  to  be  chsrged  with  8iittden6n*s  cont^t  conduct    The  Judge  had  been 

«ppfked  by  Sanderson  thathe  Intended' 9t  as  a  prift:,  andj  as  Sanderson  saya^ 

the  Judge  told  bim  he  could  not  receive  H  as  a'ffift  '  Then  why,  I  ask,  and  I 

•sk  it  i£rionsly,  why  g($^tfai>o<igli  with  the  perfermah^  of  a  no(e^-of  calfing 

Sanderson  there  to  pay'hi^  and  then  nioit  haviikg  the  money,  and  executing 

tiie  note^  and  then  sendhig  to  Sanderson  to  pay  hfm  the  money,  and  then  San* 

deraotfs  oonringforseelveit,  and' then-  going  out  of  th^  Jndg€^S  office,  and 

leaving  it  vtpc/A  a  diah    Nowthat  niiif  h^'rfl  i^  well:    It  may  be  all  that 

Ike  ix)ttfiid  wt  the  rsspott^t  cMteedlM  il'is  md  HM^  Judge  acted  hmo^ 


ifo«#d  tbfit  motxtj  lj\f^  tupoQ  thf  ojij^if  as  ^h^.pi^f^'far  ha».dBCB8H>a--'-M  th« 
^tti|cb8<e.m9Qey  for  bi^  jp^gmeot^^iitby  ..did  .1^  .^ot,iJ^fiW  it  «|it«r/tb0  maa 
whp  had,  thus  aitenipted  oprrupliim  I    Wby 'didn't  ifa^  thntT  '^^  ^f^^  ib  Iua 
iaoe — ^tbrow.itaft^  biai-— iipd^^ ^i*^  i°to  rtbetato^atfiian^  ^11  him  tfapt^.waa  aot 
4h9.pri^  of  a  judgma^t  in  his^ourL  Th^  qquepal  aiiys  tbat  the  pu^liokj  qf  th% 
act^-tho  fficty  that  ii  baa  beopip^  public,  is  Ar^in^i^s);M^6  to  ^^  |^|(t.th<^  rer- 
ai(ui  of  tbio  traqsaotiop  is  a^atj^  .Well  it  sqc^8)iO|ni^|tJtii^  tb^  ^fiS^oi of  tJbs 
paftie9  is  a  .v^y.atrong  circ^j^nsUa^ej  to  ^bow  fhaX,ji  ^  i^  pr<^per  optb^  {jart 
of  tha  Jttdga,>  npr  on  Um  part'pf  Simdersot^t-^t'-^biwiYB  that(Mri,'^iaiHleiwM|^  4or 
some reaaooor  other,  and  for «oroe cause,  baid  tt^rMidivciij;,  kadtba boldMaa 
to  app^oacb  ikp  Judge— that  be  had  ^h^ boldn^ ^  offer  ibii^  1200,  aa a  price 
foi  his  judginent,  aod  Sanderson  s^yfi  it,fmg\it  )faT#.A>ee9i  fiv^e^kondnd^  •&  well 
aa  two  J^nndr^,    Itiv^  qot  tbie  %m^|^t  of -uicyipj'  tba(  be  atqo4  upon;  be 
was  willing  to  give  any  sum  for  a  iavorahle  decision.  "^811,.;^ e  aaj  on  4be  part 
of  tb^^arnnblj,  that  it  is  i^igbly  iKipropec  in  hJi\dgp  to,i]ave<af^tbifig  to  do 
with  i)ip  pockf^  of  auito^  in  bia  coart^  orwitl^  thfrir  oio]^. '  f|e  n^oM  Dot 
tamper  with  it,  either  in  the  form  of  a  present  or  the  form  o^  a  loan.    Now 
then,  il^epe  is  a  ciren/natanae  ^tvMcted  wUt^  aiH)tb^  fl8e»  .in  these  r^ciea  of 
impeachment,  which  seems  to  me  to  give  character  and  /Wtigbt  to  ibis  tmopa^ 
tionr  and  that  is  tbia-rt-it  is  in  testimon j]  ^b|at*a^  Itbe  decree  waa  gm^ted  in  tiie 
Craft  case,,  apd  J^dge  Hubbell  m^  M^  £tmore,  ^Itho^gb  be  did  itplajfuUyi 
be,  asked  bim  tO;  tell  Craft  tp  send  biin;aprQ9ent.lpp.bia  wife.-^r^o^  itae^a 
jto  jn^  tb^t  A  Judge  who  will  solicit  aj  prssent  from.a  auitoc  in  hia  <^v|;»TouId 
xeeeiv^. one  as  a  price  for  his  judgment. 

Article  second  cfiafges  that  ^*  the  aaid.Xe\iT  HnhMVii^  (Mr^  Si^i?idf^ra  read 
^e.  article.^  The  firet  apepifi^tion  is  the  Taylor  case.  I  shall  piias  that  The 
second  una  third  specificationa  are  the  (iombfe  i^4  Miller  ^asesy  these  I  shall 

CTbe  third  wtiole  is  the  case.of-0^peyrr*That  I  propose  jbo  pas&Alap.  • 
,  Article  fonr,  apecificatioq  firsts  is  the  K^e  and  How^  ease,  wj^^erein  it  U 
.cnarged  that  the.Jud^e  aat  an  the  Supreme  Court,  entertaipad  th^t  .matter*  amd 
itfissed  bis  3^dgment  uponi^  aft^r  hevingi'been  of  c^fpael  for, Q^ga^ell  and 
Kane,  in  the  subgect  flatter  out  of  iwhjeh  that  suit  eiigiaated.  I  only  adah  lo 
auhnit  one  or  two  ramarlu  upop  th^t  apec^fieatioD.  -  It Iw  haen  xdaiimed  on  the 
jpart  of  tbeooan^l  for  tbeTeapondeat  hev^  that,  because,  thajpn^ae^tioia  have 
Siilad  to  prore  a  i^etainer  tQ  Judge  Hubbell,  that  is  tO;  prove 'a  pivjment  to  him 
by.  Kane  for  bis  services,  (therefore  he  .was  qi\ahfied^,ait,  ai^d  the  inhibition  of 
ibe  i|tatute  did  not  apply.  JKow  than  that  <^ay  <h?f fW  ^^iog  Qf  .the  lavrhut 
iseiiainly  it  ifmotihe.apirit of  tbeJaw.  Thio^fipifil  and  objecfeof  the  i«f  is  to 
sreyenta  Judge  from  Bitti«9g«^d>«d^di<s»tiog^P9^  a  mat^  whesein  he  .has 
Deen  of  couns^;  |^d  w^eti^  beb^ifr^vedpfty  of  notrwahea  i^tdi&fiaBae. 
JfSas  be  ieen  advised  T^th  ?  Isjhe^f^miliar.  7itb,the foetal  7«hAn^heanint  ef 
iheiiaw»appUes,  an^  beJ.s,profaibited*frQ|ivaitUfi|}4rl^w  there  ia  .no.dippnU 
JQpon  Qfie  point^^that  JiH^.iQd^)>haH  didifirav  th^rfsnamr'  of  J[^pe»  whither 
)ie  vas.xfti^ined  or  w^t^i^^v|^  lavy^  hnpwa  thatrrXfW  ^udgelfuhheUeat 
^Dwntq  draw  iiia^ a^^swfi;  he>bad  to IfKihtal  ,the  jl^iU^thei^nCj^ drarw.ancfa 
anr^ipaweif  as  woqld  payernthe  laqni^ia^^  ^h(i|d#{giriants, , W»  ^»fi^oi\rmmKl 
J^  fonaiilted  i^ithl^jim^a^rte  *hfite«|i«tijfb!^jH#^ 
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ndK«iii6 diOnenoe.  H« wm fianiliar with Uie flKts.  DidlierMAhwjw,giY« 
big  advice  as  to  the  faett  detailed  to  him  bj  either  part j  intenafced  f  If  ao^  tha 
statute  appliea  that  die  Jnd^e  is  disqualified  from  sitting.  Judfs  Chandler  tea> 
tifies  that  Jadge  Hubbell  iM  him  that  he  had  drawn  the  answer  of  one  of  the 
defondaDts,  but  he  feared  he  had  oommitled  pwjuiy  in  it,  and  he  did  not  wish 
to  draw  the  answer  of  the  other.  The  only  question  npon  which  they  widi  to 
bang  their  defence  is,  whether  or  not  Judge  Hubbell  was  retained  and  paid.  It 
seetns  to  me  it  makes  no  diffarence  whatever.  Widiout  that  inhibition,  we  sar 
it  is  groeslj  improper  in  a  Judge  to  sit  in  a  cause  after  he  has  been  of  counseL 
It  18  not  testing  parties  fairly. — iNo  man  ean  eonnaei  and  advise  with  suitois 
and  then  go  upon  the  bench  and  paas  upon  questions  that  arise  upon  the  trial, 
without  bSng  biassed  and  swayed  by  the  opinion  which  he  formed  as  counsel. 

The  next  specification  is  the  Hungerford  matter.  On  that  I  only  wish  to 
znake  one  remark.  One  of  the  counsel  for  the  respondent,  although  he  said  it 
upon  his  own  responsibility,  said  that  this  Cottrt  would  not  have  hem  convened 
here  to  try  this  impeachment  if  it  had  not  been  for  Caleb  Cushinfifs  money. 
And  he  said  further,  he  could  substantiate  his  statement  He  uttered  his  belief 
accompanied  by  the  declaration,  that  he  could  substantiate  that  belief,  on  thai 
•charge.  Well,  what  Caleb  Cushing  has  to  do  with  this  casOi  we  do  not  know« 
His  came  is  mentioned  here  in  two  of  these  charges  and  specifications.  He  has 
not  been  a  witness,  and  has  not  been  a  party ;  and  why  should  the  counsel  dng 
before  this  Court  a  man  standing  high  in  the  councils  of  the  nation,  a  man  of 
learning,  and,  as  I  believe,  a  man  of  integrity ;  at  any  rate  he  has  been  honored 
"with  hi^h  judicial,  eivil,  and  military  stations,  and  it  seems  to  me  that  it  is 
highly  mdecorous  and  indiscreet  in  this  cause,  to  travel  so  far  out  of  the  record, 
ss  to  attack  the  character  and  standing  of  any  man,  when  he  has  no  opportu- 
nity to  defend  himself,  nor  to  reply  to  the  chaige;  and  as  to  the  money  of  Ca- 
leb Cushing,  if  the  gentleman  knows  that  it  ia  so— -that  it  has  been  expended 
to  promote  this  prosecution — I  trust  he  will  in  due  time  substantiate  tho 
charges  he  has  made  here. 

The  next  specification  is  the  Hart  case.  The  defence  in  this  charge  is,  in  the 
first  place,  a  technical  defence — ^the  allegation  being  that  the  application  was 
made  to  David  Irvin,  Judge  of  the  2nd  district  of  the  Territory  of  Wisconsin, 
which  application  had  b^n  refused  by  the  said  David  Irvin.  They  say  that 
when  we  Med  to  show  that  the  application  was  made  to  the  Court,  this  speci- 
fication falls.  The  charge  is^  that  the  application  was  made  to  Judge  Irvin  for 
an  order  to  take  testimony  under  the  statute  which  required  the  application  to 
be  made  to  the  Judge  and  not  to  the  Court  We  have  proved  the  specification 
just  as  we  have  made  it.  We  have  proved  it  by  offering  in  evidence  the  peti- 
tion fat  a  divorce,  the  order  for  a  hearing  and  the  letter  of  Judge  Hubbell 
addressed  to  Judge  Irvin.  Now  then,  for  the  purpose  of  that  allegation,  wo 
eay  it  is  immaterial  whether  the  application  was  made  to  the  Judge,  or  whether 
it  was  made  to  the  Court  We  say  it  ia  immaterial  whether  Elixa  Hart  h$d 
been  served  with  a  process  or  not,  or  whether  the  Court  had  jurisdiction,  or 
whether  it  was  by  the  direction  or  advice  of  the  parties*  The  application  waa 
mada  to  Judge  Irvin,  and  made  by  the  respondent  aa  the  counsel  of  Hart. 
7hf^  say  to  this,  as  they  say  to  the  Howe  matter — ^thai.  Judge  HubbeU  was  net 
letamed  by  Mr.  Hart  Now,  what  difference  does  it  make^  whether  he  reeeived 
of  Hart  or  not  He  sayi  hfanstlf,  that  Mr.  Hart  was  hia  elksnt  Hfl 
79 
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tKjVf  ^  my  friettd  and  olmt-  of  Jaiie«v3k.*'  He  ^htA  '6mwn  the  petotkm  itnr 
diiwree,  and  he  know  what  Mr.  Hait^  WTomga  were.  He  aaysy  *^  he  wag  tnmUed 
with  A  helpmeet,  who  would  Aeitber  fish  nor  cut  bait"  Well  then,  after  be  waa 
eleeted  Judge,  he  calls  upon  Mr.  6miib,  bands  the  papere  erer  to  hid|  advisea 
wildh  hinb  as  to  Uie  eaae  of  divorce  and  the  grounds  upon  which  it  k  to  be 
prefeted,  tells  him  it  was  fait  case,  and  diat  it  was  among  the  cases  that  he  was 
committing  to  the  membem'of  the  Milwaukee  biar. 

The  question  to  consider  is  this;  bad  the: respondent  been  counsel  for  Hart 
and'  been  advised  with  hj  him  I    Did  he  know  the  gPounds*---did  he  koovr' 
what  the  proof  was  to  be^had  he^  an  attoraej',  passed  his  c^inion  on  iibe  vididii^  ^ 
of  that  proof  f  If  he  had,  to  say  nothing  of  our  stialote,  as  we  said  of  the  Kana  ^ 
matter,  it  was  grossly  improper  for  him  to  commence  that  suit  in  his  own  Cooit, 
when  he  had  been  of  counsel,  and  to  sit  in  judgment  and  to  grant  a  decMei 
There  is  no  pretx^nce  that  there  coald  have  been  consent  given  there,  fw  theva* 
waj  no  esrviee  of  notice  upon  ^e  *  defendant.    The  defendant  was  iiot  withis  ' 
iho  tarisdiction  of  the  Court    She'  eould  not  conae  then  and  give  her  <sondent 
orally  or  in  writhag.     It  was  not  kt  her  power  to  confer  jurisdiction  upon  the 
Mi^aukee  Circuit  Court  to  try  anddetermiae thsti esse.    Now  then;  the^gan- 
tlem'en  say  the  prooeedings  werb  all  a  matter  of  coarse;  that  is,  they  were  eatH 
tied  to  their  order,  pro  con^^ai  and  to  ti^  their  decree.    The  rule,  as  I 
understand,  is  to  take  their  order  ptocoinfeuo^  and  a  decree  ftAlowa    The 
Court  are  to  pass  upon  the  regular  proeeedidgB.    They  sra  to  pass  upon  tha 
we%ht  and  competence  of  the  testimony.    Had  the  Judge  of  the  Secund  iudi« 
cia>  Circuit  been  counsel,  anA  advised^  m  relctiou  to  this  matter  f   If  he  had,  na 
say 'his  conduct  in  sitting  as  Judge,  after  having  been  counsel' for  Mr.  Hart,  in 
granting  him  a  divorce  ^m  his  wife^  is  such  corrupt  conduct  in  office  as  is  im* 
peaehal^  and  it  furnishes  sufficient  evidence  tiiat  the  Judge  of  the  Secofad 
Judicial  Cimiit  is  not  a' fit  or  proper  man  to  sit  upon  Ikhe  bench  and  adsniaister  * 

justficOi 

Then  we  say  again,  it  was  improper  agun  to  offer  himself  as  witoesai  Ha 
knew  it  was  im^per,  for' he  asked  the  queslidn  of  Mr.  Smith  if  he  thought  it 
wai  improper  to  be  a  witness^'  and  Smith  rs;^iedj'-'--of  that  you  ntst  be  tha 
judge— you  must  be  the  judge  of  what  is  proper  or  improper  conduct  In  yoor* 
sel^*  and  whether  it  is  proper  to  be  a  witness  in  this  case,  and  then  go  upoa 
the  bench  and  grant  the 'decree.  It  is  true  we  have  lio  statute  law,  ]»onibiting 
a  Judge  from  Ming  a  witness;  but  bow  can  a  J^dgo  be  a  witness  in  a  causa 
wh(ve  he  is  sworn  in  court  The  derk  administers  the  oath,  but  the  dark  is  " 
the^^gaa  of  the  courts  therefore  it^'is  highly  improper;  He  should  sot-sit  upaa 
a  CMC  in  which  he  details  fects  as^  fi  witness.  Thai  is  true  in  a  case  of  a  justka 
of  tihe  peace.  A  justice  eaiinotibe  a  witness  in  a  case  tried  before  him.  Either 
paity  may  submit  their  affidavit  that  the  justice  is  an  important  witaaai,  and 
thai  the  case  must  be  transfeilred'to  the  next  naarest  justice  to  try  it  That  pro- 
hil^i^  Is  based  vfpon  the  ground  that;  it  is  highly  impropei*  fee  the  court  to  Ka  ' 
Ju<%e  and  witness  both. 

Th^  next  case  that  I  shall  speak  o(  is  the  flntspedfieation  of  Artiekrfivei 
They  say  herein  relation  to  this  specification, '  that  the  actdMirgadhera^wia  ■ 
done  by  consent    Well,  what  if  it  was  by  Consent    Hevajmlam^thecDurii 
I  db  take  the  money. 

ITow  although  the 'pattieB  may  eaniaKt  i»  soose  procehtings^iifaey  'Oaapal^^' 
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conMnt  for  tlie  Judize  to  do  tin  imprrpef  tliing.  If  they  do,  does  thai  render 
ihe'coidtict  propers  Suppose  the  Judge  receive  money  as  a  bribe,  or  receives 
it  as  the  price  of  a  jadgroent,  is  it  any  defence  to  say  that  the  judgment  was 
proper  and  according  to  law  f— Why,  it  makes  no  difference  so  far  as  the  guilt 
b  otmcemed  whether 'he  pronounces  a  judgment,  according  to  law,  or  in  viola- 
tion of  law.  The  guilt  is  the  same  because  the  tendency  is  the  same.  So  with 
Tecatying  money.  Althongh  parties  may  wink  at  it,  he  claims  to  be  the  court 
and  to  have  a  right  lo  take  the  money,  and  does  take  it  and  use  it  Now  the 
eonsent  of  parties  does  not  render  the  act  a  proper  or  suitable  one,  and  we  say 
Chat  is  no  answer  whatever  to  the  specification. 

Then  there  is  the  Craft  case.    Now  they  claim  on  the  part  of  the  respond- 
ent that  there  was  sufficient  evidence  to  grant  a  dozen  divorces — that  the  judg-^ 
ment  of  the  Court  was  in  fact,  a  correct  judgment  upon  the  testimony.    Well, 
it  seems  to  me  that  that  does  not  diminish  the  guilt;  that  it  does  not  alter 
the  fact  that  the  conduct  of  the  respondent  in  advising  with  Elmore  was  any 
more  or  less  improper.     ESmore  went  to  biro,  told  him  all  the  difficulty  that 
existed  between  Craft  and  his  wife.    He  replied,  if  that  can  be  proved  it  is 
safficient  ground  for  divorce.     Mr.  Elmore  says  to  him,  he  has  applied  once  in 
Judge  Btowe^s  circuit;  but  Judge  Stowe,  discovering  collusion  between  the 
parties,  had  dismissed  proceedings  and  refused  the  divorce.    Kow  then,  he 
bad  been  advised  as  to  the  testimony  and  as  to  the  facts  on  which  that  appli- 
cation had  been  based— facts  which  had  been  dismissed  by  one  of  the  Judges, 
on  the  ground  of  collusion.  Now,  will  any  mnn,  who  regards  our  judiciary  as 
the  safeguard  of  our  rights  and  liberties,  say  that  it  is  proper  for  a  Judge,  after 
Laving  been  told  that  a  cause  had  been  dismissed  on*t6e  grcnind  of  collusion, 
to  say  that  the  testimony  is  sufficient  and  a  decree  ought  to  be  granted  f     If 
this  be  so,  I  ask  what  safely  is  there  in  judicial  determinations  and  decisions,  if 
the  judgment  is  to  be  reversed  by  the  judgment  of  another  Court  in  that  sum- 
mary way,  upon  the  same  application  and  the  same  statement  of  facts,  and 
the  bill  which  is  dismissed  in  one  circuit,  a  Judge  entertains  in  another;  if  the 
bill  in  one  circuit  dismimed  on' the  ground  of  collusion,  is  entertained  in  another 
by  the  Judge,  after  being  advised  of  that  collusion,  and  he  goes  on  and  advises 
the  proeeediug.    If  this  is  not  improper  conduct  in  the  Judge,  I  do  not  know 
what  is  improper  conduct    He  advises  him  to  retain  counsel,  and  then  Elmore 
goee  and  takes  testimony.  The  testimony,  by  law,  is  to  be  directed  to  the  clerk ; 
nor  can  it  be  examined  by  the  Judge  tn  any  other  way  than  while  sitting  as 
a  Conrt,  though  the  clerk  can  order  it  to  be  opened.   The  testimony  was  taken 
to  him  in  Milwaukee.     He  there  opens  it,  he  there  reads  it,  and  passes  judg- 
ment upon  it,  and  informs  Mr.  Elmore  that,  undefended,  uncontradicted,  it  is 
sufficient  grounds  for  a  divorcei — Now  then  why  that  judgment  ?     Why,  it  is 
ft  part  of  the  former  conversation,  growing  out  of  it  and  connected  with  it. 
He  had  advised  the  commencement  of  it  upon  the  statement  of  fact  which  was 
before  him,  t>n  a  former  occasion,  and  on  the  depositions  which  be  pronounced 
to  be  sufficient  If  that  is  the  manwer  of  proceeding  m  the  second  judicial  cir- 
cuit, if  that  is  the- manner  of  dissolving  the  marriage  contract,  why,  there  is  no 
neoeseity  for  the  provinon  in  our  constitution,  prohibiting  the  legislature  from 
granting  divorces.    It  was  thought  to  be  a  wise  provision  to  protect  the  mar- 
riage contract,  to  preserve  it  from  the  improvident  action  of  the  legislature,  to 
tal^^wayfrom  ihem  the  power  of  granting  diroroes,  to  stop  log-rolling  di- 
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vorces.  Tbey  had  been  granted  again  and  a^ain,  and  it  was  said,  nnjoally 
granted.  Men  and  women  were  divorced  here  without  the  parties  knowing  it; 
and  for  that  reason  the  provision  was  inserted  in  our  eonstitution,  to  prevent 
the  dissolving  of  the  marriage  contract,  and  the  farther  continuance  of  thia 
loose  proceeding.  And  jet,  in  the  second  judicial  circuit,  the  Judge  passes 
upon  the  weight  and  effect  of  testimony.  The  testimony  is  taken  ex  parte^ 
then  it  is  submitted  to  the  Judge,  and  then  if,  in  his  judgment,  it  is  sufficient 
to  grant  a  divorce,  the  marriage  contract  is  dissolved,  I  was  going  to  say,  with- 
out even  the  formal  interposition  of  the  Court  It  was  prejudged,  it  was  a 
foregone  conclnsion,  that  Mr.  Craft  was  to  have  his  divorce. — The  judgment 
was  passed  in  hisr  ooms  in  Milwaukee,  and  that  too,  as  we  have  a  right  to  infer, 
by  collusion  between  the  parties,  because  one  application  had  been  dismissed, 
and  another  one  was  entertained  upon  the  same  grounds,  and  a  divorce  granted. 

Then  we  come  to  the  Wyman  case.  It  is  in  testimony  here  by  Mr.  Wyman, 
in  relation  to  that  case,  undisputed  and  uncontradicted,  that  he  had  the  conrer- 
sation  with  the  respondent;  that  he  either  exhibited  to  him  affidavits  or  talked 
with  him  in  relation  to  affidavits  which  had  been  sworn  to  as  grounds  of  ap- 
plication for  a  divorce  from  his  wife.  The  counsel  of  the  rsspondent,  say  that 
no  credit  should  be  attached  to  that  testimony.  Thev  say  that  Wyman  is 
not  to  be  believed.  I  see  no  reason  why  Wyman  should  not  be  believed.  He 
told  a  straight  forward  story,  I  am  sure.  True  he  could  not  give  the  datesL 
He  remembers,  however,  the  substance  of  it  He  swears  positively  to  the  £sct 
that  he  had  the  conversation ;  that  the  Judge  told  him  that  there  were  not 
sufficient  grounds  to  grant  him  a  divorce,  but  that  his  purposes  could  be  an- 
swered just  as  well,  because  his  wife  was  about  to  make  an  application  on  the 
ffronnd  of  extreme  crnelty,  and  he  would  grant  a  divorce  which  would  free 
Siem  both  from  the  obligation  of  the  marriage  contract 

The  specification  goes  farther,  and  says  he  had  an  indecent  interview  at  the 
house  of  Mr.  Seymour.  Well,  whether  that  interview  was  decent  or  indecent,  I 
will  not  now  stop  to  say.  The  manner  in  which  Seymour  smuggled  the  Judge 
into  his  chamber,  away  from  the  sight  of  his  wife,  avoiding  detection,  taking 
him  there  in  the  night,  without  the  knowledge  of  his  wife,  might  warrant  the 
idea  that  it  was  indecent  conduct  on  the  part  of  the  Judge.  He  was  smuggled 
in  there.  Seymour  carefully  shut  the  door — left  the  outside  door  open  ao  he 
could  come  in  without  being  detected.  He  did  not  wish  his  wife  nor  Mr.  Ing- 
ham to  know  it  He  had  told  him  he  wanted  to  see  him  on  seme  business  at 
his  house.  Well,  then,  the  conversation  between  the  respondent  and  Mra. 
Wyman  down  at  Seymour^s  house,  shows  that  there  was  collusion.  They  might 
not  have  advised  their  counsel  that  they  had  agreed  upon  a  divorce,  but  it  is 
sufficient  to  satisfy  my  mind  that  the  Judge  of  the  Second  Judicial  Circuit  was 
the  means  of  conveying  the  information  between  the  parties  that  they  could 
have  a  collusive  divoree-— that  he  was  the  instrument  who  brought  ^at  pro- 
ceeding about,  and  it  makes  but  little  difiference  whether  they  talked  it  over  by 
themsdves  or  arranged  it  by  their  request  Then  that  divorce — ^trace  it  aU  the 
way  through,  follow  it  to  Milwaukee — ^the  order  for  a  hearing  in  the  hand- 
wnting  of  the  Judge — the  decree  in  the  hand-writing  of  the  Judge-*the  testi- 
mony enclosed  to  him — the  divorce  granted  without  any  notiee  whatever, 
served  upon  the  defendant  to  appear — a  notice  served,  perhaps  at  the  time  of 
taking  the  testimony,  but  no  notice  served  upon  him  at  the  hearing  of  the 
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tvm  ih»  decree  granted  in  that  ease  without  any  joiiadiction  ifhaierer — all 
thi%  in  my  mind  establishee  oollusiom  There  watt  an  order  entered  for  taking 
testimony  before  Mr.  Geo«  B.  Smith,  but  no  order  entered  for  the  appearance 
of  the  defendant,  and  under  our  old  Territorial  statute^  instead  of  aenring  him 
-with  the  prooeas  of  the  Court,  it  was  to  be  an  order  for  taking  testimony.  Yet 
nothing  of  that  kind  was  done.  The  proceeding  was  taken  from  the  county 
of  Dane^  where  both  parties  resided,  to  tne  county  of  Jefferson,  and  from  there 
they  were  again  started  to  the  city  of  MUwaukee.  Why  was  that  done!  Why» 
we  can  infer  no  other  cause  for  it,  than  that  it  was  part  of  the  transaction,  that 
{he  divorce  was  to  be  granted  which  they  had  agreed  upon,  and  it  was  to  be  a 
divorce  releasing  them  both  from  the  bonds  of  matrimony.  Now  it  seems  to 
me  that  this  is  trifling  with  judicial  proceedings,  when  a  Judge  comes  down 
from  the  bench  and  talks  with  suitors  about  proceedings  commenced,  or  about 
to  be  commenced  in  his  Court;  it  seems  to<me  that  he  tiifles  with  the  rights  of 
his  neighbors,  and  above  all,  in  cases  of  divorce,  that  he  is  trifling  with  the  mar* 
riage  oontracL 

I  have  now  spoken  of  all  the  specifications  which  I  intended  to  comment 
upen,  and  shall  detain  this  Court  but  a  short  time  longer.  I  did  not  intend 
when  I  commenced,  to  occupy  much  time.  I  see  no  necessity  for  taking  any 
further  time.  This  case  is  to  be  closed  by  the  counsel  on  the  part  of  the  man- 
agen^  and  it  will  be  useless  in  me  to  spend  the  time  of  the  Court,  in  going 
over  matters  which  he  will,  in  all  probability,  go  over  again.  It  will  be  useless 
repetition,  and  unprofitable  to  the  case.  I  have  but  one  remark  to  make^  and 
then,  so  far  as  the  managers  are  concerned,  and  their  requirement  of  me  is 
concerned,  I  shall  leave  wis  cause  to  the  decision  of  the  Court  And  that  re- 
mark is  this,  may  it  please  the  Court:  From  the  testimony  which  has  been ad> 
duced  here,  I  draw  tnis  general  conclusion,  that  the  respondent — ^the  Judge  of 
the  Second  Judicial  Circuit— has  so  acted  and  so  conducted  himself  in  the  ex- 
ercise of  his  office,  as  to  unfit  him  for  the  position  of  judge;  that  his  conduct 
has  a  tendency  to  d^;rade,  and  has  in  £sct  degraded  the  diaracter  of  the  judi- 
ciary of  our  state;  that  he  has  not  faithfully,  and  to  the  best  of  his  abilities, 
discharged  the  duties  of  his  office;  that  he  has  been  partial;  that  he  has  vio- 
lated the  Jaws  of  the  land ;  that  he  has  been  arbitrary ;  that  he  has  adminis- 
tered justice  for  the  purpose  of  rewarding  his  friends,  and  punishing  his  enemies; 
that  the  people  of  the  second  judicial  circuit,  that  the  people  of  this  State  de- 
mand, at  the  hands  of  this  Court,  his  removal  from  office.  It  was  said  in  the 
opening  of  the  cause,  that  upon  this  issue  depended  the  credit  and  character 
of  the  State;  that  either  the  State  was  to  suffer  by  the  judgment  of  this  Court, 
or  the  respondent  must  suffer;  that  if  the  respondent  should  be  acquitted,  the 
character  and  dignity  of  the  State  would  be  lowered ;  that  if  he  should  be  con- 
victed, the  purity  of  the  judiciary  would  be  vindicated,  the  character  of  the 
State  elevated,  and  the  >irtue  and  honesty  of  the  judiciary  placed  upon  a  firm 
and  reliable  basis.  We  leave  it  to  the  Court — we  ask  Uiem  to  give  such  a 
judgment,  as  upon  their  consciences  they  can  give — to  perform  that  duty  in 
justice  to  the  State,  in  justice  to  the  respondent,  and  in  justice  to  themselves. 
And  with  that  the  Assembly  will  be  satisfied. 

Mr.  President,  I  have  done  with  the  case. 
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AFTJERVOON   8S8SI0K. 

CL0SI2fG  ARGUMENT  OP  E.  G.  RTAN.  Ebq. 

Mr.  Presidsnt  : — Tho  duty  now  devolvea  upon  me  to  close  the  argument  on 
behalf  of  the  prosecution  in  this  case;  to  close,  as  I  understand  the  arrange- 
ment to  have  been  made,  the  whole  argument  of  the  cause.— I  am  not^  Mr. 
Fresidenti  in  the  habit  of  making  apologies;  but  I  feel  it  due  to  mjuH  to 
state,  that  is  what  I  shall  endeavor  to  say  this  aft^^noon  to  the  Court,  on  the 
subject  of  this  impeachment,  I  labor  under  great  physical  disability^  and  I  kaow 
that  I  shall  satisfy  neither  myself,  nor  those  who  desire  i»  hear  me. 

Mr.  President,  I  appear  here  as  the  comiael  for  the  Assembly  of  the  Stete  of 
Wisconsin.  In  the  defence  which  has  been  made,  almost  nothic^^  has  been  ad- 
mitted; and  among  other  things  which  hare  been  questioiied  aid  aneeied  at, 
haa  been  my  right  to  appear  here  aa  the  eottnel  of  the  Assembly.  The  kamed 
gentleman  who  in  a  good  cause  u  learned  and  is  ab\e^  Jdaoied  that  them  ffaa  a 
piecedent  for  it.  And  when  he  urn  amileBof  denial  upon  our  faees^  ii«4iaid 
tlMre  was  hardly  a  precedent  for  it. 

Mr.  President,  I  take  it  that  the  Assembly  of  the  State  of  Wiseonsin,  whem 
H  appears  as  a  suitor  in  this  Court,  -  has  the  same  right  to  employ  oouoael  aa 
any  other  saitor  in  any  other  Court ;  and  when  the  gentleman  said  that  it  was 
an  innovation  in  this  cause,  he  said  what  the  precedents  do  not  warrant;  heeaid 
what  the  precedents  contradict  Mr.  President,  not  by  the  mere  aathority  of 
the  Assembly  in  this  canse,  but  warranted  by  the  authority  of  the  preoedents 
IB  such  cases,  I  appear  here  as  the  counsel  of  the  Assembly  of  the  State  of 
Wisconsin.  In  the  matter  of  this  impeachment,  the  Assembly  represent  the 
florereignty  of  this  State  as  prosecutor.  In  the  legislative  Kusinees  ai  this 
Legislative  Assembly,  neither  house  represents  alone  Ae  sovereignty,  the  msjeaty 
of  the  State;  but  in  the  matter  of  this  prosecution,  the  AAembly  represent  the 
whole  sovereignty  of  the  State  and  prosecute  here  on  behalf  of  the  entire  ma- 
jesty of  the  people;  and  this  Court  sits  here  in  the  right  of  the  State,  in  jodg* 
ment  upon  their  prosecution ;  and  representing  the  Assembly  here,  I  claim  as 
its  counsel  to  represent  the  entire  sovereignty  of  the  people  of  this  State  itt  this 
Court,  as  much  as  any  advocate  in  any  court  can  represent  any  client;  and^ 
standing  in  that  attitude,  what  has  been  my  reception  in  this  Court?  Not  from 
the  court — but  what  has  been  my  reception  from  those  seats,  now  significantly 
Tacant,  (pointing  to  the  seats  of  Judge  Hubbell  and  his  cocmsel  who  wexB  net 
present.)  My  right  to  appear  here  has  been  questioned,  and  not  only  bare  the 
Assembly  sitting  upon  the  other  side  of  this  Capitol,  representing  the  majesty 
of  the  people,  been  sneered  at,  been  impeached  in  the  name  of  this  defendant; 
but  I,  their  humble  counsel,  a  mere  voice,  a  mere  mouth  piece  in  this  case,  have 
been  assailed,  have  been  threatened ;  and  we  have  been  told  that  the  people  of 
this  State  believe  that  not  Levi  Hubbell,  Judge  of  the  second  jndicitd  dreoitv 
bat  the  prosecution  in  this  case,  are  upon  their  trial  in  this  cause.  'Who  are  the 
prosecution? — The  sovereign  people  of  this  State  in  all  its  length  and  in  all  Um 
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.   fcij^t)i«  as  fe^Maenied  ia  tbeir  8ov«Ei9f0iir«i^pB(BUjF.«ppiit  lUia-cfthw  side  of  ihU 
>  Capkoi ;  Ihd  Aiaaembiy  of  this  3tato — trQ^ted^  and  tcuatod  alone  by  the.  ooojBti- 
,.  tfiiioa  of  this  State  with  the  power  of  impeBchiaent;  their  hoooraUs  Maoagexa 
iflfsea^Dg  their  Constitutional  pQwerand  perlbrmidg  their  Constifc^itioiDal 
tr^ij  jin  thiA  Court;  and. last  and  least!  ((^f  a(l»  I  their  buioble  ^unaeV—rurtf  axe 
,    |if>9n: trial,  not  Levi  Hubbeilf  Judge  of  tif^  second  judicial  circuit!    And.wlxat 
lir» f^  here  on  trial  for!     What  is  the  ohargQ. against  the  sovereign  majeatT-  of 
1  f  tkfi^  people  f   That  tbey  have  dared  to  aiipr^ga  Levi  Hubbell  ber^  for  bis  judicial 
corruption^    What  are  the  Honorable  the  ^ss^bly  here  upon  trial  for  f — 
ir!fhtA  they  have  dared  to ,  call  Levi  Hubbell  to  account.     What  are  this  cooi. 
mittee  of  Managers  who  have  discharged  thebr  dutj  in  honor  upon  trial  i^era 
^,^f     What  am  I  upon  trial  here' for  9     Who  is  the  delinquent  here  by  the 
, .( proofs  in  this  cause  I    Who  is  the  criminal  here  f     Whose  character  is  upon.the 
.  raiqk  of  proof?    Sum  up  the  whole  of  this  cause,  take  one  soIi4  cono^txajted 
.vjiew  of  ail  the  truth  an4  ff^  here,  and  tell  me  whose  Jieart  is  stained  with 
. guilt  f    Injrhom  does  this  evidence  bare  to  the.-  world  a  perverted  mind  and 
..aOrundean  heart?    Ay^i-who  is  upon  trial  here?    Is  it  that  a  ** little  brief 
,#nthority«"  ia  it  that  a  Ji^de  popularity,  an  accidentalf  perverted^  vicious  popu- 
VMrily,  a  popularity  which  ia  done  and  ended,  dead  and  kumd»  lifU  a  crimpal 
iiabove  aeoouptHbility,  prompts  him  to  turn  in  vindictive  threads  upon  his  eon- 
.  atitjotional  aiHSusers,  to  impeach  the  authority  of  the  people^  the  ceostitutiopal 
iaiMJiority  of  the  land,  and  turn  like  a  dog  to  bi<ie  the  hand  that  fostered,  nsiaed 
.  fmd  f<9d  kuB,  when  it  iS'  raised  to  chastise  him  ?  ,  And  we  are  to  fall  I    X^ 
.,  we  can  not  withstand  itl    A  toniado  of  destruction  is  to  overwhelm. :iis! 
There  ^  in  God  or  man,,  no  salvatioi^  for  us.  *  They  shall  falL'    That  is  the  am- 
phatiCinse  OHKle  of  the  future  tense,  by  the  <^iuiseL  And  what  is  U^s  tornado-^ 
...AiWf4hfj|d|it  was  passionate  and  vindicljive,  but  vsgne  and  shadowy -n-what  ia  this 
.y^^wnado  which  is  to  overwhelm  the  Aasembly,  their  committee  ^nu  their  ooun« 
,  r  sal  ?  .  Is  it  |jynch  law  ?    Is  that^tm  to  arise  in  thia  landi  at  the  biding  of  qjdb 
.  ,^<ttM»  Judges  of  this  land?  .  Is  .Lynch  law  to  rise  up  to  sheltef  -him  beciime 
K  ,hiQ  IB  proven  U>  have.oqtraged  the  .ordained  coptsUtution  and  law  of  the.  land? 
..Is  it  invoked  here  because  by  the  spirit  of  no  other  lavr  caiD,he  escape  die 
judgment  of  his  guilt?    Is  that  the  t^feat?    Or  what  elie  is  this  tornado 
,  befiure.wMol^  ^6  znu^  ^aU  ?  Is  it  assassination  by  the  bullies  who  supfoand  thia 
..,49fei|daDt?    Is  it  perjury  which  is  to  ,foUow  us  ^to  hif^conupt  courts^  with 
.  nfuf^pi  jndgiuent.  following  upon  it,  to  destroy  ua  before  Qodi  and  maoiito 
..j|«eep  uafrom  the  face  ef  the  earth?     Or  is  it  a  tornado  of  opinion  only  f 
,*  Whttiee  does  it  come  ?-^  Where  in  this  broad  state  is  that  voice  beard  from  t  I 
,  will  tell  you,  and  I  will  tell  yon  plainly;  and  I  wish  the  counsel  was  i&.)iis 
.  place  to  hear  me.  It  is  imported  here  into  this  Senate  chamber  from  the  d^n- 
:  fh^ps^  the. brothels  and  the  hells  of  Milwaukee^-— That  is  where  it  comes  from, 
r  Itii  the  voice  of  cMruption,,  mourning  for  its  chief.    It  is  th0  voios  of  vioo 
( riQouming  for  its  champion.    It  <may  be  too  that  it  ia  an  e^aggen^ted  echo  ,in 
..  this  Senate  chamber  of  the  fainter  orgies  of  that  club  which  B|yron  Kilboiim 
.  mwid  denounce,  and  for  dapoa|iqin(|^  iwhich  he  ooukl  receive  no  favor  atihe 
J^^ds  of  the  circuit  Qoart  of  MUwjSukee  County-^he,  club  of  innooent%  ^ 
•^iigii^  school,  the.  sewing  sooietjF,  or  .w^iatever  els§  it  fraa  the  /deftpdantr^^- 
.  /.p^red  it  to. 


932 

But,  Mr.  Preaideiit^  come  from  whence  it  may,  ibis  threat  ef  detlraetioQ  is 
not  without  its  ngnifieanoe.  What  defendant  ever  before  oame  into  a  court  of 
justice,  arraigned  for  his  alleged  delinquencies,  and  dealt  out  such  threste  as 
these;  that  because  we  prosecute  and  prosecute  in  honor,  we  are  doomed — ^we 
are  not  merely  on  oar  trial,  but  are  already  doomed— doomed  to  som^inaeruta- 
ble  destruction,  hanging  uuseen  above  our  heads,  ready  to  orerwhelin  na  at 
the  bidding  of  this  defendant  Is  the  destruction  of  accusers,  proeecatora  and 
judges,  his  whole  defence  ?  Does  the  living  truth  of  this  evidence,  leave  n» 
other  defence  open  to  him  f    Unable  to  defend,  is  he  driven  to  assail  ? 

But,  Mr.  President^  if  this  threatened  tornado  be  a  tornado  of  opinion,  our 
impressions  of  the  public  judgment  are  far  different    Our  infonnation  coming 
from  a  different  quarter;  our  information  not  coming  from  the  haunts  of  those 
who  hold  an  interest  in  corruption,  nor  from  the  dens  of  troglodyte  vioe;  our 
information  coming  from  the  constituencies  of  the  Assembly  which  we  repre- 
aent,  living  under  the  free  charter  of  God,  sympathising  with  right,  abhoring 
wrangand  speaking  freely  what  they  think,  is  far  other,  far  different  We  be- 
lieve that  throughout  the  length  and  breadth  of  this  State,  there  is  one  unan- 
imous sentiment  of  guilt.    We  believe  that  these  facts  have  gone  abroad.    We 
believe  both  by  information  and  upon  our  trust  in  the  sanity  and  integrity  of 
the  popular  judgment,  that  there  is  one  universal  conviction  of  the  guilt  of  this 
defendant;  but  it  is  not  a  mere  conviction  of  his  guilt  growing  oat  of  and 
springing  from  this  testimony,  impregnated  and  growing  into  being  hour  by 
hour  and  day  by  day,  as  this  testimony  has  gone  before  the  community,  it  is 
not  a  simple  conviction  of  guilt;  but  it  is  a  conviction  accompanied  by  a  mor- 
bid apprehension,  that  the  guilt  which  is  proved  will  escape.    And  this  is  not 
an  unnatural  fear.    The  history  of  this  cause,  the  evidence  taken  down  and  re- 
ported h^  and  sent  abroad  through  this  State  does  demonstrate,  if  human  tes- 
timony can  demonstrate  anything,  a  monstrous  corruption  of  the  adminirtra- 
tion  of  justice.    It  is  a  natural  fear.  -  It  is  not  a  mere  idle  fear,  that  he  who  is 
ao  familiar  with  all  the  appliances  of  perversion  and  corruption,  he  who  has 
oorrapted  justice  so  long  as  a  Judge^  may  succeed  in  corrupting  or  penrerthig 
justice  when  he  is  a  party.    The  example  which  shocks  the  popular  conscience, 
could  not  help  alarming  the  popular  love  of  justice. 

Mr.  President,  I  have  asked  what  this  t*.  made  is.  I  have  asked  whence  it 
comes.  I  ask  whom  does  it  threaten  ?  Does  It  threaten  that  Assembly  ?  Does 
it  threaten  thess^  their  Managers  ?  Does  it  threaten  me,  their  humble  counsel  f 
What  is  the  purpose  of  huriing  that  threat  at  us  ff  Which  of  us  is  it  expected 
will  flinch  from  the  performance  of  duty  ?  Is  that  Assembly  to  be  threatened 
from  its  self  possesion,  from  its  sense  of  public  justice?  Has  this  Gommiltee 
shown  a  craven  spirit  here,  which  would  justify  the  hope  that  they  could  be 
frightened  from  their  delegated  duty !  Have  I  shown  any  disposition  here  against 
which  a  threat  could  be  supposed  to  avail  f  Who  here  is  expected  to  shrink  from 
our  duty  9  I  do  not  know  what  that  vague  threat  is  meant  to  convey.  I  do 
not  know  whom  the  gentieman  meant,  when  speaking  in  the  name  of  thii  res- 
pondent, he  pointed  at  our  table  and  said  we  would  meet  when  we  went  forth, 
a  tornado  which  we  oould  not  resist;  yes^  before  which  we  must  fall.  I  will  not 
degrade  the  Anembly  of  this  State,  the  constitutional  r^resentatives  here  of  the 
people^  prosecuting  their  un&ithful  servant,  by  vindicating  them  from  the  oqw« 
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ardiee  of  diriiikiiig  from  their  oonsfitaikma]  duty,  for  a  threat  Theaa,  their 
Managert,  need  no  defence;  their  eoadnct  here  places  them  beyond  defence. 
For  myself,  I  haTe  no  defence  against  such  a  threat  I  rest  all  defence  upon  my 
discharge  of  my  duty  here.  I  wish  only  to  say  here  to  this  defendant  and  to 
all  bis  satellitei^  and,  to  use  the  dawcal  phrase  of  his  counsel,  all  bis  bull  dogs, 
that  I  stand  here  in  no  fear  of  them.  If  their  threats  are  for  me,  I  set  them 
at  defiance.  I  may  fail  for  want  of  ability;  I  may  fail  for  want  of  strength; 
Imt  no  fear  shall  palsy  me  in  my  duty. — Threatened,  I  defy  them.  I  have 
lived,  thank  God !  in  defiance  of  them ;  and  I  shall  continue  to  live  in  defiance 
of  them.  If  my  fete  could  be  determined  by  them,  it  would  have  been  deter- 
mined long  ago.  I  would  say  to  the  counsel  if  he  were  here,  that  in  my  little 
experience  of  pr«fenional  life,  running  back  these  twenty  years^  I  have  had  no 
experience  of  that  prectice  which  is  iMtsed  upon  peculiar  relations  with  a  pliant 
or  eormpt  Judge.  I  stand  er  fall  alone.  I  have  never  cringed  to  any  court 
I  have  never  played  the  sycophant  to  any  Judge.  I  have  never  played  the 
coward  to  any  man  in  authority.  And  in  this  free  land,  if  I  cannot  stand  up 
and  foUow  my  profession  independent  of  all  &vor,  setting  corruption  at  defi- 
ance; if  in  this  firee  land,  I  cannot  stand  up  as  a  citizen  and  held  my  own  rights 
in  my  own  power;  if  I  ever  come  to  see  such  a  state  of  things,  when  I  cannot 
so  live  as  a  man  and  a  lawyer,  I  wish  to  die;  I  would  not  live  upon  the  fece  of 
the  earth  upon  any  such  terms. 

But  I  cannot  believe,  and  do  not  believe,  that  it  was  to  threaten  that  Assem- 
bly, that  it  was  to  threaten  these  Managers,  that  it  could  have  been  even  to 
threaten  so  humUe  an  individual  as  myself,  that  that  tornado  was  announced. 
Was  it  indeed  over  our  shoulders,  over  our  heads,  intended  to  threaten  this 
Court  f  Our  duty  was  mainly  done.  The  little  that  remained  to  do,  in  the 
aigument  of  this  cause,  was  of  small  moment  To  us  the  threat  could  only  be 
vindictive^  To  this  Court  only,  could  the  threat  be  sugvestive.  Yes,  Mr.  Presi- 
dent, passmg  over  our  heads  in  vindictive  passion  for  duty  done,  it  was  aimed 
at  this  Court  as  a  suggested  danger,  in  duty  yet  to  be  done;  the  responsibility 
of  a  just  judgment  on  this  defendant  This  is  the  suggestion  of  this  Respon- 
dent to  this  Court;  one  of  the  echoes  of  his  own  judicial  heart  in  this  cause,  a 
fear  of  consequences.  And  if  there  were  truth  in  the  threat,  if  public  opinion 
sided  with  this  defendant,  if  popular  indignation  should  follow  his  conviction, 
was  this  Court  sworn  to  decide  tnis  impea<mment  upon  the  judgment  of  others, 
upon  the  judgment  of  the  majority,  upon  the  judsment  of  all  men  else!  Or 
were  yoi.  Senators,  sworn  bc^re  the  bar  t>f  God,  to  speak  the  truth  upon 
these  proofs  before  the  world,  upon  your  own  consciences,  as  God  will  judge 
yoa  by  your  own  consciences !  What,  to  the  conscience  of  this  Court,  is  the 
opinion  of  all  the  world  else?  Why  announce  that  threat  of  public  opinion 
here?  Not  to  reach  us,  Mr.  President;  not  to  reach  the  Assembly ;  not  to  reach 
any  of  the  agents  of  the  Assembly,  who  have  sided  in  carrying  on  this  prose- 
cution ;  but  as  I  believe  it  from  my  soul,  to  intimidate  this  Court  from  its  plain 
and  known  and  obvious  duty.  Is  that  threat  thrown  only  where  it  could  be 
available  f  For  it  coald  not  be  available  against  the  Assembly,  who  had  ac- 
complished their  mission  in  this  prosecution,  it  could  not  be  available  against 
the  Managers;  it  could  not  be  available  against  me;  it  was  cast  where  only  it 
could  be  avaBaUe — at  the  heads  and  hearts  of  this  Senate ; — ^is  that  threat,  then^ 
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tl|«  end  of  9U  the  piarcided  eohQdenee  tif  Urn  iMtaot,  of  idl.ltbe  bittte  id.^osa- 
biaaUoQ,  of  all  the  boMis  that  keada.weM  <eouBted  here»  ,hijiw  ihiij  all  >«a4ed 
jn.aniii^te&t.And  iodeoeDt  ibieat;  a  thr«at>  Mr.  ProBideaV^^KaotQiiaticsUj 

,  ^peompaoied  bj  a  cwfiog  appeal  i  It  is  (he  Bpirili  of  a  baffled  boUj.  It  ia  Um 
spirit  of  the  wild  beaat^  tsucned  to  ba^y  at  onee  a  deadlj  fear,  aada  ferooitj, 
snrpaflBiDg  the  ferocity  of  its  oatiiral  state.  And  that  threat  eifi  detemtiao^  raonl 
or  physi^^  political  or  judicial;  that  thpeat  of  iadcfiaable  ruin,  heio^  wb»i  it 
msijj  coBung  from  iwheDee  it  roaj^^  threateiuDg  whom  it  majTi.  jatfiffinffrthe^dr 
of  this  Senate  Chauber  at  this  odoment.  It  did  not  lexpiie  wStih  the  fpords 
which  uttered  it.  They  have  breathed  it  into  the  atmoaphere  of  thia.OiRttt»  and 
it  abides  here.  It  cannot  be  removed  when  it  has  done  itlko^See.  It  liaaai being 
in  this  cause,  beyond  the  power  of  him. who  gave  it  istteraDe&f  Nona  of  ua  can 
6zclu4e  it.  It  remains  with  us  to  the  end.  It  fiflathe  air  oifer  our  hiaada.  It 
ia  an  unknown  and  invisible  w^poUf. suspended  <>ver  our  haada  by  animalpa- 
ble  hairi  in  the  atmosphere  of  this  Court  AOd  of  (hiajcattsft;.  thraaiteqiiig  si  ihe 
language  of  him  who  brought  it  Jhere.  That  threat  can  Murer/ba  diseolai^ed 
fiom  this  causey  it  is  ».  living,  part  of  it  With  it  above  ua  and  afoond  «».  all 
remaining  duties  in  thia  cause  are  to  be  done*  .  Let  it  be  seen  if  any  Uesdh*  let 
it  be  .seen  whose  heart  bleaches  from  the  duty  of  truth  and  justioei  The  tlnat 
remaioa;  bu^  Mr.  Pfesident,  I  have  beard  of  evils  aent  forth  on  the  fieeof 
the  earth,  which  returned  to  torment  the  heaits  which  begot  them. 

Mr.  PresideDt,  I  deemed  it  due  to  the  Assembly,  I  deemed  it  daeioi  their 

'  Managers,  I  deemed  it  due  to  this  Courtf-^not  having  the>pleasnrs  of  hjeiing 
the  honomble  Manager  who  summed  up  this  eaae--4o  dweU  thaa  nt  aeme 
length  upon  a  moat  indeoeut  threat  which  was  uttered  here.  I  say  aow,  aa  I 
said  ia  the  b^Dniog,  Uiat  the  Assembly  are  have  in  no  paamon,  in  no  Bialioe.r- 
The  Assembly  are  here  to  proseeute  in  honor.  They,  atand  Jieie  in  the  4ig»ity 
of  this  State.  They  proeeeute  in  the  name  of  public  juatioe.  They  seek  mowing 
but  the  vindication  of  the  dignity  of  this  State.  They  ask  no  more  ol  thk 
Court,  th«i  they  do. — ^They  ask  thia  Court,  aa  .they  prooacnta  io  honor,  ta  de- 
cide in  honor.    They  invoke  this  Court  in  the-name  of  public  justioi^  ior  the 

;  Jife»  for  the  being  of  public  justice,  whidi  they  believe  to  be  at-steke.  jiTbey 
invoke  this  .Court  to  deddenpon  their  appeal,  without  fear,  witbooA  £ayor,-  npoa 
the  plain,  obvious,,  naked  tmtth,  by  the  eternal  principles  of  holy  Juatieei;  .S'hey 
invoke  judgment  against  this  debndanti  because  they  beUtve^e  jpaooft.iear- 
fuliy  estabUsh  his  guilt  in  this  cause.  They  invoke  this  judgment  in  the  Jiame 
of  the  whole  pec^le  of  this  State,  not  only  aa  the  eonstitutional  nepieaenbitnrei 
of  the  people  ia  this  Court,  but  as  the  actual  ceprosentativea  of  the  pea|ib  in 

.  this  impeachment;  because  they  believe  that  their  views  and  judgment  in  this 
oauae  are  the  views  and  judgment  of  the. whole  people  of  the.  State;  tbat  in 
their  alvong  con victiona  of  the  .guilt  of  ihis  defendant,  the  pnlaea  of  die  p^olar 
heart  beat  with  them. 

Mr.  President,  asking  this  Court  to  decide  thiscause,  upon  the  sakndr  plain, 
obvious  truth,  and  to  decide  it  in  honor;  asking  no  more^  they  m\L  betconlent 
with  no  less;  and  representing  the  people  iiese  they  any  to  this  CloQit|tkat/tlie 
people  of  this  State  asking  for  no  more,  will  be  oontantwith  w>>leaa. 

Mr.  President,  if  the  viewa  which  have  been  suhBiitted  here  to  you  byj  A< 
Honorable Manager^.iRho  haa addressed  yon,  if  the.viewa wydk I ahaUn 
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rot  to.  submit  be  correct,  the  judgm^ftt  wbiob  we  ask  at  your  bands  is  invoked 
BOi  only  in  tbe-  name  of  tbe  people  «f  tins  State,  is  invoked  not  only  by  the 
judgment  of  the  people  of  tkm  State;  the  sense  of  justice  of  th»  world  expecta 
it  as  *  right  at  your  hands.  The  moral  judgments  of  the-  world  are  always 
right  in  the  end^  npon  known  truth.  Passion  dies^  interest  dies,  party  dies; 
but  justice,  snrvives  forever  in  the  human  heart — Not  only  the  living  world 
around  us^  posterity  also  will  read  this  trial.  Posterity  will  in  turn  sit  m  judg- 
m«it  npon  your  part  here;  and  if  any  weakness  turns  you  aside  from  true 
judgment  now;  if  any  policy,  or  fear,  or  hope,  or  passion,  pervert  your  judg- 
onent  now ;  you  draw  down  upon  yourselves  the  judgement  of  posterity,  you 
betray,  the  hopes  of  your  children  in  the  good  fame  you  owe  to  them,  when 
all  aedng  in  this  cause  shall  have  passed  for  ever  from  this  place.  The  living 
world  around  yoa  and  the  coming  world  who  will  succeed  you,  alike  invoke 
yon  to  a  judgment  of  t  is  defendant,  above  all  bias,  influence^  policy  or  cow- 
>  afdioe.     They  will  be  content  with  no  less  than  we. 

Mr.  President,  may  1  hope  the  indulgence  of  this  Court,  to  turn  aside  for  a 
few  words  from  the  legitiorate  censiderations  of  this  cause,  to  a  subject  forced 
ia  here  and  npon  which  I  think  I  may  say  that  I>  seldom  speak.  I  am,  «i  I 
hare  said,  not  an  actoi,  but  a  mere  voice  in  this  cause.  My  personal  position 
in.  it  is  a  very  immaterial  matter.  But  it  has  been  dragged  in  here  and  largely 
commented  upon  and  become  a  matter  of  some  interest  to  myself.  My  ezeuse 
for  alluding  to  it  at  aU,  is  its  connection  with  the  cause.  To  other  attacks  here 
made  upon  me^  I  shaU  make  no  reply.  Mr.  President,  it  has  been*  Mid  that 
I  am  the  life  and  sonl  of  this  prosecution.  I  would  to  God  that  this  prosecution 
bad  a  stronger  life^  an  abler  soul ;  and  I  believe  it  bas.  It  has  been  said  that  this 
preseeution  never  moved  without  me.  It  Is  of  no  consequence  to  this  caose, 
or  to  the  publicv  but  it  is  of  some  oonsequence  to  myself  to  say  that  I  never 
Tolanteered  ia  this  proceeding. 

.  The  oaase  brought  me,  not  I  the  cause.    I  came  here  when  this  sub|eetwas 

under  investigation  in  the  Assembly,  not  a  volunteer,  and  not  until  I  was  asked 

.  by  the  committee  of  the  Assembly  to  come.     It  is  of  little  consequence  to  this 

Court  to  know,  but  it  is  of  some  consequence  to  me  to  state  that  I  came  here 

.to*attend  this  trial,  when  I  was  sent  for  and  retained  as  oounsel  for  this  SlatSi 

.  mad  not  before.    I  never  appeared  in  it  here  or  elsewhere  as  a  volunteer,  <  But 

if  it  is  meant  to  be  said  that  from  the  beginning  and  before  the  beginning  of 

these  proceedinffs^  I  wished  well  to  this  prosecution ;  if  it  is  meant  to  be  said 

that  with  the  whole  strength  of  my  heart  and  soul,  I  sympathize  with  it^-  pray 

iot  it,  hope  for  it,  labor  for  it,  I  am  proud  before  Ood  and  man  to  say  that  I 

do.    If  that  be  responsibility,  I  glory  in  it    If  responsibility  is  wanting,  I  am 

willing  to  take  it»     And  so  far  from  being  threatened  by  all  that  has  been 

aadd  here,  to  shrink  from  such  a  responsibility;  if  I  could  assume  it  with  truth, 

I  wonkl  that  I  oould  say  I  was  this  prosecution.    If  it  were  true,  if  1  could-  re- 

eeho  the  gentleman's  words  and  say  I  was  the  life  and  sonl  of  it,^  Mr.  President, 

1  wovki  hold  up  my  hands  before  heaven  and  earth  and  glory  in  it  as  the  crown- 

.  ing- virtue  of  my  lifo;  and  so  far  as  I  have  responsibility  for  it;  so  for  as  I  am 

.identified  with  it,  I  do  not  care  what  the  result  is  here;  I  do  not  care  what  the 

passing  judgment  of  these  days  is«  If  I  do  notlive  to  see  the  day,  my  children 

•  will  live  to  see  it»  when  they  will  be  proud  that  I  stood  up  herothis^ay  aitt 
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ad?ocating,  hoping,  pmyiag  for  ttia  pvoweotion,  and  ideiili6ed  wkh  it  If  I 
do  not  live  to  see  the  day,  my  chtidren  will,  when  no  apology  will  be  ottored  bj 
them  that  love  'me  for  my  part  here;  and  when  those  who  volunteer  to  teas, 
this  proeecation,  who  stand  up  here  as  the  friendi  and  f^logiata  of  thk  defen- 
dant, in  all  that  has  been  proved  here  of  justice  perverted  and  eorrupted,  wiZ 
be  nnambitioas  of  the  world's  noemory  of  their  position  now.  If  all  these 
threats,  if  all  these  assaulti,  if  all  these  denunciations,  naean  that  the  defeoee 
want  a  victim,  that  they  must  have  a  victim,  I  do  not  know  upon  whom  their 
malignity  rests  in  the  chiefest  degree,  whether  upon  the  Aasembly,  upon  the 
Managers,  upon  myself  or  upon  the  original  complainant  to  the  AMmbly ;  if 
the  vindication  of  the  rights  which  are  here  asserted  needs  a  victim;  if  thev 
want  a  victim  and  seek  one  in  me,  I  am  ready ;  I  tell  them  that  I  stand  here 
prepared  for  that  destnictbn,  that  I  do  not  shrink  from  their  hostility,  I  will 
glory  in  it 

I  feel  a  distaste,  Mr.  President,  to  speak  thus  of  myself.  When  thk  causo 
began,  I  could  not  dream  that  the  moment  would  ever  come  in  ita  ptogress, 
when  this  Court  would  have  to  listen  to  one  word  about  so  ineignificaitf  a  per- 
son matter  as  myself.  It  has  been  forced  upon  me  by  assraJta,  rttteiated 
throughout  this  trial.  I  have  said  and  shall  say  far  less  in  my  deleiice^  than 
IB  the  other  side  have  done  me  the  honor  to  say  in  assailing  me.  Bat,  Mr. 
President,  there  is  an  impropriety  and  indecency  in  these  assaults  £ut  beyoni, 
the  personal  or  professional  diacourtesy«  In  this  cause,  I  am  something  mon 
than  myself.  In  this  Court,  I  am  the  voice  of  the  Assembly  of  thia  8lat6. 
What  member  of  this  Court,  who  in  this  Senate  Chamber,  believes  what  has 
been  insinuated  so  broadly,  that  I  may  say  it  was  said,  that  the  Assembly  oi 
the  State  of  Wisconsin,  acting  in  their  constitutional  capacity  and  npoit  their 
constitutional  responsibility,  acting  in  the  face  of  the  whole  people  of  thia  State, 
each  man  in  the  face  of  his  own  constituency;  acting  upon  a  solemn  subject, 
delegated  and  confided  to  them  by  the  constitution;  that  the  Aaaembly  of  the 
sovereign  State  of  Wisconsin,  were  a  tool  in  the  hands  of  so  humble,  so  inaig- 
nificant,  so  powerless  a  person  as  myself!  No  i  Mr.  President,  I  am  the  aervaot 
of  the  Assembly  here;  not  they  mine;  and  whatever  may  be  my  ins^ificanee 
here,  whatever  my  weakness  here,  whatever  want  of  strength  and  ability  in  me 
to  present  this  prosecution  may  be  here,  the  prosecution  itself  ought  to  lose  no 
force  from  my  weakness  and  can  lose  no  dignity  from  my  insignificaiioa. 

Saying,  Mr.  President,  that  I  was  the  life  and  soul  of  this  prosecution,  they 
have  said  that  this  prosecution  was  urged  on  by  malice.  I  wish  to  say  onoe 
for  all,  that  I  have  not,  that  I  never  had  a  peirsonal  difficulty  with  this  defen- 
dant  I  look  upon  the  moii,  so  far  as  I  have  power  to  separate  the  maa  from 
the  Judge,  I  look  upon  the  man  and  have  always  looked  upon  him  with  sim* 
pie  disgust.  But  I  abhor  corruption;  I  was  bred  and  educated  to  abhor  oor. 
ruption;  and  so  I  have  a  deep  abhorrence  of  the  Judge;  abhorring  him,  I 
abhor  only  the  corruption  I  believe  to  be  in  him.  But  to  assail  me  in  my  posi- 
tion here,  it  is  said  that  at  the  last  judicial  election  in  our  circuit,  I  sapported 
him  with  vote  and  voice  and  pen ;  and  the  reproach  that  I  did  support  him  in 
that  election,  is  hurled  at  me  in  this  Court,  and  I  feel  it  They  say  that  the 
subject  matter  of  this  trial  was  upon  trial  in  that  election. — ^Why,  then,  did  they 
say,  if  I  am  the  soul  and  life  of  thia  prosecution,  that  that  election  was  this 
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prosecatioiif  and  yet  saj  that  in  that  eleeiioB  I  supported  him  with  vote  aad 
voice  and  pen  f  The  oounsel  ia  not  here.  If  he  wai  here  I  should  ask  him  if 
no  buJls  were  ever  uttered  out  cf  Ireland.  But  I  tell  this  Court,  and  I  tell  it 
in  proud  approbation  of  my  course  in  that  election,  that  I  spoke  no  word ;  I 
wrote  no  line  in  defence  of  this  defendant — ^notone;  never,  under  all  its  exeite* 
ment'  I  may  hare  been  mistaken,  I  may  have  been  misled  by  persona]  distrust, 
iostilled  into  me  by  auoiher  gentleman ;  but  I  believed  it  to  be  a  choice  of  evils. 
And,  although  I  did  give  my  vote  and  support  to  this  defendant  as  a  choice  of 
«vils,  I  refused  to  sully  my  tongue  with  one  word  spoken,  refused  to  stain  my 
pen  with  one  line  written  in  his  defence.  The  genUeman  says  it  was  a  heated 
election,  and  that  all  men's  passions  were  roused ;  and  it  is  true.  My  own 
brain  was  heated,  my  own  heart  was  heated,  my  blood  was  aroused,-^and  it 
never  was  the  coldest, — ^bnt  with  all  the  heat  of  my  blood  and  brain  and  heart, 
and  I  say  it  proudly  to-day,  I  spoke  no  word,  wrote  no  word,  in  his  defence; 
but  I  said  this  hundreds  and  hundreds  of  times;  that  it  was  a  choice  of  evils, 
and  that  for  my  single  self,  I  preferred  a  blackleg  to  a  Jesuit,  It  is  said  here 
that  I  contributed  to  the  result  It  may  be  that  I  did.  If  I  did,  Mr.  President^ 
may  Gtod  forgive  me,  for  I  cannot  forgive  myself. 

Judge  Hi7BBXLL.     It  was  very  little  that  you  contributed. 

Mr.  ilTAir.  Little  or  much  you  were  glad  then  to  accept  of  such  support  as 
I  gave  you,  glad  to  have  it  on  my  own  terms;  glad  to  have  it,  when  any  honor- 
Me  man  would  prefer  the  bitterest  hostility  to  the  indignity  of  such  support 
as  I  gave  you.  If  such  support  as  mine  proved  treason  to  the  public,  it  was 
no  flattery  to  you.    And  I  am  glad  here  now  to  atone  for  it. 

Mr.  President,  it  was  stated  here  in  the  opening  of  the  gentleman  opposed, 
that  this  prosecution  was  an  ignominious  failure ;  and  it  was  stated  in  his  closing 
argument  that  the  defendant  was  certain  here  of  unanimoufl,  or  almost  unani- 
mous acquittal  It  was  said  that  the  defence  was  sustained  here  by  the  unani- 
mous judgment  of  the  public.  It  is  boasted  here  that  this  defendant  is  sus- 
tained by  his  own  consciousness  of  right.  It  is  said  here  that  every  thing 
which  can  sustain  the  defendant  under  such  circumstances,  is  sustaining  him 
here;  his  own  and  the  public  approbation,  and  the  prophecy  of  his  own  heart 
of  a  unanimous  and  honorable  acquittal.  It  was  said  that  this  trial,  that  the 
evidence  in  this  cause,  had  demonstrated  this  man's  innocence^  to  those  who 
doubted  it  before;  that  the  ordeal  of  trial  had  demonstrated  his  personal  and 
judicial  purity  to  the  world.  Why,  then,  if  thus  sustained  by  the  univenat 
judgment  of  the  public,  by  the  foreshadowed  judgment  of  this  Court  appointed 
to  try  him,  by  his  own  conscience;  why,  thus  perfectly  sustained  and  coming 
pure  out  of  the  fire  that  had  tried  him,  with  the  angels  of  heaven  to  watch  by 
him  here  in  the  furnace  in  which  his  innocence  is  only  proved ;  why  kneel  to 
this  Oourt  in  cringing  appeals?  Why,  Mr.  President,  had  I  yesterdsy  to  hear 
the  same  pathetic  dedunation,  to  see  Uie  same  mookery  of  tean^  that  I  saw  and 
heard  unon  the  trial  of  BadcM,  the  Murderer?  Why  upon  this  trial  of  a 
Jttdf;e  who  stands  upon  his  innocence,  of  a  judicial  officer  who  here  says  that 
he  18  innocent^  whose  counsel  boasts  Uiat  he  is  innocent,  who  boasts  that  all  the 
disclosures  here  have  but  tended  to  demonstrate  his  innocence^  to  redouble  the 
iaith  of  his  friends  of  his  innocence  and  to  oonvi&ce  even  his  enemies  of  his 
purity;  why,  if  all  this  security  of  innooeiioe  was  hfiat^  were  the  privacies  of 
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donlMtic  htt'dmiggtA  into  thhi  Co«irt  to  oKyre  the  beaift  of  juatkb;-  crying 
craven,  weepitig^  this  OooH  to  have  compasnon  npoiti  the  innooent  Tictiraa  <i  his 
guilt  f  It  WB0  bad  taate;  it  was  bad  feeling.  And  knowing  the  learned,  ^Ao- 
queat,  4Uid  abke  oonnfiei  as  I  kndw  him,  I  cannot  think  it  iM  the  prwBpting^ 
of  either  his  taste  of  his  feeling  to  do  it 

Judge  HcBBSLL.    It  was  nbt  mj  taste  and  jon  know  it. 

Mr.  Rtah,  I  know  the  genUeman.  I  know  the  learned  oounsd-  well.  I 
ought  to  know  him  well  at  this  time  of  day ;  and  I  do  not  believtB,  when  he 
said  in  presence  of  this  Court,  that  he  stood  here  not  merely  as  counsel,  but 
that  he  stood  here  as  the  defendant's  personal,  and  judicial  friend, — ^I  do  not 
beliefe  that  he  wonld  of  himsielf  have  cringed  t&  this  Court,  that  he  w<Hi1d 
have  invoked  the  mersy  of  compataion  for  women  and  children^  the  dead  and 
the  unborn,  to  mitigate  the  judgment  of  man  upon  man. 

Mr.  President,  I  once  said  of  the  pl^^a  of  this  defendant  that  it  was  Ihe  ^00*8 
plea.— -I  have  heaivl'  nothing  to  drive  me  to  recant  that  phrase.  Such  appeab 
to  oompassien,  such  appeals  winding  up  and  crowning  the  whde  argument  for 
the  defence,  are  the  felon's  last  hope,  following  in' order  the  felon 'e  plea.  They 
indicate  a  weak  cause.  They  betray  a  shivering  conscience.  They  are  familiiur 
to  every  one  who  is  aocustomed  to  the  arguments  of  counsel  in  desperate  oaaes 
of  orime*  It  is  the  fate  upon  this  earth,  and  it  nlways  will  be  on  this  e»A  the 
fate  of  the  guilty  to  involve  the  innocent  He  who  sins  upon  this  eartb,  he  who 
calls  down  the  vengeance  of  the  law  upon  himself,  sins  not  only  against  the  law, 
not  only  against  morality;  he  eins  too  against  the  affections. — There  is  none  m> 
poor,  there  is  none  so  outcast,  there  is  none  so  degraded,  there  is  none  so  steeped 
in  guilt  upon  this  earth,  that  some  human  affection  does  not  cling  around  and 
depend  upon  him ;  and  when  crime  is  committed,  it  is  not  only  treason  against 
the  majesty  of  the  law,  it  is  tretaon  against  the  majesty  of  affection.  It  is  a 
hacknied  expedient  of  counsel  in  desperete  cases,  to  invoke  the  domestic  ties 
which  will  be  bruised  and  broken,  violated  and  severed,  by  the  oonviction  of 
guilt  It  is  a  trick  as  dd  and  as  common  as  desperate  criminal  defences.  And 
when  the  pathetic-  voice  of  counsel  cannot  invoke  compassion  for  him  who  is 
guilty,  it  invokes  companion  for  thoee  who  are  not  guilty,  but  who  will  suffer 
by  the  conviction  of  his  guilt  I  have  to  say  here  that  It  is  no  fault  of  ours  that 
I  have  to  say  these  things.  Kot  we  dragged  the  innocent  in  here.  I  listened 
to  the  appeal,  and  no  human  heart  could  otherwise  hear  it,  I  listened  to  it  as 
all  listened  to  it,  and  as  it  deserved  to  be  listened  to,  with  deep  feeling;  but  it 
was  not  our  duty,  it  was  not  our  part,  it  is  not  the  duty  nor  the  part  of  thig 
Court,  to  follow  out  such  consequences  of  oonviction  here.        «        •        * 

This  Court,  these  prosecutors,  prompted  no  crime  which  is  alleged  against 
this  defendant  We  bound  no  innocence  to  guilt;  and  whatever  be  the  result 
of  this  trial,  no  broken  heart  can  cry  out  against  us  or  against  this  Court.  No 
bruided  spirit  can  lay  its  sorrow  upon  our  beada  It  ia  guilt,  not  justice,  which 
wrongs  innocenoe;  and  we  can  only  say  here  that  no  sudi  appeaJa  ato  tbose^ 
provoke  us  to  any  retaliation.  We  all  here  pray  Gknl  to  bind  the  braised  heart; 
but  we  say  too  in  the  name  of  the  Assembly,  in  the  name  of  puUks  justioe^ 
pereat  un  ^w,  fu  ptrtat  t^p^dHioa, ' 

Mr.  PresideBt,  they  say  that  in  idl  this  array  of  testimony)  there  ba»  been  na 
arrayof  definnided  suitofli  before  you,  no  partkde  of  thoee  who  hail-'beea  wro^g' 
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ed  and  hrinlBd  bj  the  corrupt  and  perverted  judgmentB  oif  lihe  judge  of  die 
second  judicial  drcait;  and  they  aak  where,  if  there  hare  been  wikj^  are  aH  the 
suitom  who  have  sufieied  bj  that  wrong!  I  atk  you,  Mr.  Presideiit,  and  1  ask* 
this  Court,  can  all  this  history  of  judicial  wrong  have  done  no  injury,  can  'all 
this  array  of  judicial  wrong  have  ruined  no  hopes,  deaolatedno  homes,  broken 
no  hearts?  I  spoke  in  my  opening  of  the  universal  reath  and  snbtleipenetnh' 
tion  of  the  judicial  power,  which  can  penetrate  into  every  home,  which  can 
overshadow  every  roof,  which  can  disturb  the  peace  and  honor  of  every  family 
which  can  reach  the  daily  bread  of  all  the  children  in  every  household  of  the 
second  judicial  circtfit  Remember  all  this  testimony,  and  say,  are  there  no  de^ 
solated  homes  there  \  Are  there  no  broken  hearts  there  ?  The  ruined  hopes, 
desolated  hoDseSr  the  broken  hearts,  the  prostrate  altars  of  domestic  honor  and 
haj^iness,  have  no  voice  here.  They  can  not  have  a  voice  here.  Thsy  cannot 
impeach.  TAey  cannot  appear  as  prosecutors  in  this  Oourt  But  from  them 
there  go€B  up  a  voice  which  reaches — I  was  going  to  say,  which  reaches  die 
Assenwly — I  trust  in  Gbd  it  readies  ^r  higher.  From  them  there  goes  tip  a 
voice,  and  this  impeachment  has  sprung  from  that  voice.  They  have  no  voice 
here  but  the  public  voice.  Thiy  speak  in  the  public  voice  heard  here.  The 
defence  ask  who  is  prosecutor  here.  It  is  the  prpeecution  of  no  one.  I  do  not 
care  who  sug^fested  the  first  movement,  I  do  not  care  who  took  the  first  step. 
The  spirit  of  this  ptosecnlion  has  been  gathering  and  growing  and  filling  the 
air  of  the  second  judicial  circuit  for  years.  It  has  been  conceived  by  public 
wrong  and'  nurtured  by  public  suffering,  until  it  stands  here  for  justkse.  a  poten* 
tial- being.  It  speaks  with  the  voice  of  all  the  wrong  and  all  the  wronged  of 
the  Second  judicial  circuit  In  their  right  and  on  their  behalf,  proving  not  the 
injury  to  them,  rwt  the  suffering  to  them,  not  the  desolation,  moral  and  personal 
of  the  second  judicial  circuit,  but  proving  the  wrong  done  itself,  proving  the 
mere  doing  of  the  wrong;  in  their  right  and  for  their  wnAis[S,  the  Assembly 
prosecutea  in  this  Court;  and  if  the  Assembly  prosecotes  with  procC  this  Oonit 
avenges  with  judgment  And  it  is  in  the  name  of  those  wrongst  that  I  speak 
hero  in  behalf  of  the  Assembly.  I  cannot  play  the  acior.  I  cannot  shed  tm* 
gedian's  tears. — I  could  not  have  shed  them  for  RHdcHff.-*— I  could  not  shed 
them  for  this  defendant.— And  I  cannot  affect  to  shed  them  bene  for  all  in  our 
circuit  who  have  been  betrayed,  wronged  and  ruined.  I  cannot  invoke  the 
mimic  tears  of  tragedy  for  the  victims  of  judicial  tyranny  and  corruption.  But 
I  can  feel  for  them;  and  shedding  no  tear,  aping  no  actor,  I  ask  this  Court  to 
hear  the  wrong  of  our  circuit  in  my  voice.  I  would  to  Qod  this  Court  could 
hear  in  my  voice,  the  power  of  insuHed  virtue  and  outraged  right 

Mr.  President^  the  counsel  for  the  defence  has  said,  that  he  did  not  daim  this 
defendant  to  be  a  perfect  man,  that  he  did  not  claim  him  for  a  perfect  Judge. 
He  admits  in  his  opening  and  again  in  his  closing  argunrfent,  tfaarthe  Judge  of 
the-seooad  judidai  drcuit  has  bmn  guiky  of  many  improprieties  and  oaany  in- 
disorbtions;  but  he  twice  appealed  to  Uie  pecnHar  character  of  the  defendant 
which  he  aasumea  to  describe  to  you;  and  aays  that  those  improprieties^  those 
indiacietions  grow  out  of  the  peculiar  character  and"  nr]gaoisation  of  the  defon* 
dant  He  teSs  na— and  I  wish  to  quote  hhn  aceurately  to  the  Conrt<^he  tdk' 
US  that  some  Jud^  are  oeld,  misanthrbpic,  nasympadiising.  He  idle  lis  diat 
aucb  JudgHfian  lepelappioadiea and  fesiit tampering.    He  teUs^  ia  thatks 
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th«nH  the  odd,  mionthvopie,  thd  unftympAtlietic,  this  nuy  W  viitae.  I  aik  tliis 
Coart  in  indigoant  reply— -is  judicial  integrity  anapproacfaable,  unsiilliedy  to  be 
stigmatized  hme  as  a  want  of  humanity,  as  cold,  proud,  unsocial,  unsympathetic^ 
misanthropic ?  That  is  his  own  language,  not  mine;  and  I  ask  this  Comi  can 
none  but  the  hater  of  his  .race — ^for  that  I  take  to  be  misanthropic— can  none 
but  the  soured  hater  of  his  kind,  whose  heart  has  no  pulse  beating  with  the 
common  pulse  of  humanity,  upon  whose  spirit  the  amenities  and  affections  of 
society  shed  no  sunshine,  who  stands  aloof  in  cold  and  morbid  distance  from  all 
that  bleises  life  and  civilizes  man ;  can  none  but  such,  in  the  judgment  of  this 
defimdant  and  his  counsel,  be  blessed  with  judicial  chastity  9  Is  that  the  defen- 
dant's estimate  of  human  nature  and  judicial  virtue  (  Is  that  the  yerdiot  of  his 
heart  upon  judicial  faithfulness!  Is  that  the  defiance  made  by  his  heart  to  bis 
conscience,  for  all  this  Amy  of  easy  judicial  virtue/  So  much  for  the  cooosel  a  • 
cold,  unsocial,  misanthropic  judges  in  whom  purity  may  be  a  virtue. 

He  tells  us  that  the  defendant  is  of  a  different  organization.  He  talis  us 
that  the  defendant  is  of  a  peculiar  organization;  open,  frank,  polite,  generon^ 
confiding,  social,  sympathetic,  anxious  to  converse^  seeking  it  where  it  is  not 
sought,  too  sensitive  to  repel  approach.  He  tells  us  that  repeated  solicitatiGns 
met  his  client  daily  in  hii  judicial  walk;  and  that  though  conscious  of  the 
wrong,  he  was  too  polite,  too  easy,  too  accessible,  to  repel  them.  He  tells  ns^ 
that  his  friend  could  not  assault  those  who  so  beset  him,  that  he  wouM  not  re- 
buke them;  in  effect  that  he  had  no  moral  power  to  repel  corrapting . ap- 
proaches and  corrupting  influences.  That  is  the  counsel's  analysis  of  the  cu- 
racter  of  the  Judge  of  the  second  judicial  circuit  whom  he  defends  as  bis  per- 
sonal and  judicial  fnend.  I  believe  that  his  estimate  is  within  the  truth.  A 
frank  character  that  can  repel  no  approach,  rebuke  no  advance,  resist  no  corrup- 
tion! Mr.  Presidenl^  change  the  sex  and  what  character  has  he  described/ 
Easy  virtue  has  no  sex.  That  character  which  makes  a  woman  a  wanton, 
makes  a  man  an  easy  prostitute  to  every  vice  without  a  sex.  Chastity  of  mind 
is  as  essential  of  man,  as  chastity  of  passion  is  to  woman;  and  I  say  in  bold 
commentary  on  the  character  prea  by  the  counsel  to  his  client,  that  hariots  are 
of  both  sexes  and  of  all  conditions  in  human  life. 

And  so  we  find  it  here  in  the  proof  of  Articles  10  and  11,  and  of  some  of 
tbe  specifications  of  Article  9 : — a  Judge  of  easy  virtue;  approaching  and  ap« 
preached;  solicited  and  soKeiting;  lending  a  judicial  ear  to  whispem  which 
tamper  with  judicial  virtue;  approaching  and  retreating  by  turns,  with  a  rare 
mockery  of  judicial  virtue  on  his  tongue; — ^promising  to  set  aside  yerdicts; 
hinting  the  vacating  of  judgments;  suggesting  settlements  for  his  friends;  dis- 
solving injunetiotts  before  they  are  issued;  chambering  in  private  with  juron  is 
the  jury  room;  suggesting  nolle iprosequi's  to  distract  attorneys,  to  fiivor  Us 
friend's  friend,  who  was  accused  of  the  simple  impropriety,  the  naked  tMSr- 
cretion — ^that  is  the  word  in  this  cause  of  adultery;  divorcing  women  aad 
instructing  them  in  the  principles  of  divorcing,  in  snared  privacy;  promisittg  t» 
brinff  on  causes  for  trial,  when  the  paper  evidence  on  which  they  were  founded 
was  Tost  ;tampeting  with  the  penal  judgements  of  the  law;  when  money  waa 
payable  into  Court,  offering  to  receive  part  into  his  own  pskiettlar  podcet,  in- 
stead of  the  whole  into  Court  as  required  by  law;  advising  sniton  what  eouna 
lotake  in  order  that  he  might  help  them  to  aocomplisb  their  emk;  aoaoiieitedr 
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BM  a  fljal^n^  by  hia  special  friend^  tbat  tbey  oa&not  Mmen^ber  the  times  or  tbo 
causes  in  which  thej  soaght  to  prostitute  his  judicial  virtue^  and  yet  never  met 
vith  repulse;  refusing  to  hear  argument  in  Court  ia  order  to  keep  his  promi^ 
made  in  priyate;  goidg  through  the  mockery  of  securing  the  swindled  dupe  of 
his  friend  Cook — ^and  remember  that  the  Wm.  Cook  in  that  specification  is  the 
"Wm.  Cook  of  the  Taylor  letter,  the  colleague  of  Henry  P.  Hubbell  in  tha 
Taylor  letter,  to  whom  it  is  suggested  to  assign  the  judgment   I  feared  that  thd 
peculiar  connection  of  Wm.  Cook  with  the  defendant  would  not  appear  in  thk 
case;  but  that  letter  brings  it  a  little  out  at  least;  going  through  the  mockeiy 
of  secnring  Cook's  swindled  dupe^  and  then  himself  making  and  deciding  iha 
motion  that  left  that  poor  suitor  without  redress  upon  the  face  of  the  earth;  all 
this  is  in  the  proof  under  the  9th,  lOth  and  11th  Articles,  and  I  will  not  dwdl 
upon  it  in  further  detail.  This  is  a  fair  generalization  of  what  we  have  proved 
under  these  articles.    And  all  this  is  said  to  be  the  incidental  and  natural  con* 
yersation  of  the  man  with  his  friends.  They  say  a  Judge  is  not  precluded  ftoia 
society;  that  he  is  not  to  be  deprived  of  his  humanity.    No^  Sir:    I  ask  not 
to  preclude  him  from  society,  I  ask  not  to  deprive  him  of  his  humanity^^ 
But  I  tell  him,  that  humanity  is  not  vice ;  I  tell  him  that  virtue,  true  and  up- 
right virtue^  may  repel  the  approaches  of  vice ;  and  in  doing  so,  is  far  truer 
to  humanity,  than  the  want  of  it,  which  cannot  repel  them.    Disguise  it  as  tfaa^ 
^ilty  conscience  may,  under  whatever  name  of  generosity,  sympathy  or  social 
feeling.  Vice,  Mr.  President,  is  prone  to  borrow  the  name  and  credit  of  virtue. — 
But  virtue  is  perfect ;  virtue  is  self-sustained ;  virtue  protects  its  own ;  virtue  needa 
no  excuse;  and  where  virtue  is,  there  is  never  embarrassment  to  repel  the  ap* 
preaches  of  vice.    I  ask  the  judgment  of  this  Court,  then,  upon  Articles  d^ 
10  and  11.    I  ask  the  judgment  of  this  Court,  to  proclaim  to  thei  world  that 
they  are  a  terrible  array  of  petty  guilt    I  ask  this  Court  to  announce  the 
judgment  of  morality  in  Wisconsin,  that  such  an  array  of  petty,  retail  guilt  la 
inconsistent  with  innocence  or  innocent  motive. — ^There  is  to  be  sure  in  theaa 
articles  no  one  great  lapse  of  virtue,  no  one  great  prostitution  of  judicial  cha- 
racter; but  there  is  a  record  running  through  this  defendant's  whole  judicial 
career,  through  his  whole  judicial  circuit,  of  judicial  waptonness,  not  to  call  it 
judicial  harlotry.     The  defendant's  personal  character  is  the  first  scape-goat 
oflfered  to  this  Court,  for  this  conduct,  admitted,  solemnly  admitted  twice  b^ 
fore  this  Court  to  be  indiscretion,  to  be  full  of  impropriety.    And  I  here  ask 
this  Court  to  say  that  the  morality  which  saw  no  wnnig  in  the  interview  with 
Mrs.  Howe,  the  morality  which  received  no  shock  at  toe  interview  with  Mih» 
Pope, — ^a  morality  not  over  sensitive  nor  sensible, — a  morality  which  has  na 
blush  for  all  this  array  of  acts  of  monstrous  in  discretion,  reprehensible  in  them* 
selves  even  though  unattended,  as  they  contend,  with  a  bad  motive;  I'ask  thia 
Court  to  say,  wl^ther  this  morality,  admitted  here  without  a  bluah^  is  the  judi- 
cial morality  of  the  State  of  Wisconsin/    And  this  was  all  passed  over  as  an 
attribute  of  the  defendant's  peculiar  character.    I  have  dealt  with  that.    I  d» 
not  know,  Mr.  Prealdent,  but  there  may  be  chara^rs  so  peculiarly  constituted 
that  crime  cannot  attach  to  th^n.    I  have  heard  lately,  Mr.  President  of  moral 
insanity;  I  have  learned  lately  the  doctrine  of  moral  insanity,  a  new  and  prettjr 
name  for  moral  depravity ;  there  may  be  characters  so  frained  that  crime  caa»* 
not  attacb  to  them ;  and  I  suppose  that  this  is  the  soul  of  the  argument  hei^ 
There  may  be  moral  obliquity  which  cannot  see  the  right.  There  may  be  moral 

81 


4MB 

«Uiquit7  whieh  oaniioi  see  the  irrotigl  There  msy  bs  a  mMJ  orgmAnQioii  in 
whieh  riffht  asd  ^rcmg  are  mixed  up  in  oonftised  maaes,  trithout  fcf^t  te  4iB- 
thiganh  oetween  them.    That  may  oe  moral  maanity. 

Bat,  Mr.  PreBrdent,  I  bave  to  6ay  at  4>iiee  k^re,  of  all  moral  iasaaity,  <if  all 
moral  obliquity,  whicb  is  aet  up  as  a  def^noa  for  guilt  tbat  such  moral  inaaDity, 
flueb  moral  obliquity,  oomes  not  from  God,  but  from  the  abuae  of  the  eODfltitu- 
tion  which  Ood  gives  to  his  oreatures ;  it  cornea  not  from  hea^<eti  but  fravn  the 
abyss.  It  comes  from  the  abuse  of  the  faculties,  and  is  not  inhereat  to  the  oae 
of  them.  The  disease  of  a  faculty  is  iosanity ;  the  diseaie  of  a  propenafy  ia 
^ilt.  And  I  hare  to  add  of  this  defonce  of  peculiar  organization,  Vb$i,  if  it 
be  true,  as  is  avowed  by  hia  counsel  here,  that  the  Judge  of  the  seoond  jndi- 
'Cial  circuit  is  of  that  character,  that  he  cannot  avoid  judicial  impropriety,  j«di- 
*<na1  ludiseretion ;  if  that  is  the  best  defence  that  can  be  made  for  him  here^  tbat 
'he  is  of  such  a  peculiar  orgamimtion  that  he  cannot  avoid  such  thiaga  as  aie 
liere  charged  and  proved  upon  him,  and  is  dierefore  not  PMpOnsJhle;  I  aay  that 
the  second  iudictal  circuit  has  enjoyed  tiiat  kind  of  character  quite  k>bg  enough 
and  is  entitled  to  be  rid  of  it.  That  is  a  defence  that  he  is  so  unfit  for  his 
office,  that  he  is  not  to  be  removed  for  the  abuse  of  it 

But  the  learned  counsel  fiiids  a  supernumerary  scapegoat,  to  bear  to  the  wi^ 
demess  whatever  he  finds  itnproper  and  indisa-eet  in  the  Judge^s  conduct,  that 
his  peculiar  charactei*  mtip  not  be  able  to  bear.    It  ia  said  tliat  the  faalt  ia  not 
his,  but  the  fault  of  Che  elective  judiciary.    That  system,  it  is  said,  destroys  the 
independence  of  the  judiciary.    It-  brings  the  Judge  down  to  the  ierel  of  the 
people,  tmd  accounts  for  their  easy  access  to  him.    Mr.  President,  if  tihe  ten- 
dency of  the  pystem  of  elective  judiciary  is  to  corrupt  judicial  virtue,  I  have 
CO  (ear  to  say  in  this  Court,  to  say  before  the  people  of  this  State^  to  aay  be- 
fore all  men,  to  say  always  and  ia  all  pbces,  that 'such  being  its  tendency,  it 
10  an  accursed  system. — But  I  deny  that  the  tendency  of  the  elective  judiciaij 
aystem  is  to  bring  the  Judge  down  to  the  level  of  the  people.    I  would  be  wefi 
coBtent,  Mr.  Presid<ent,  in  this  case,  if  the  elective  judiciary  system  had  raised 
the  Judge  ftp  to  the  level  of  the  people.    He  who  stands  upon  a  mora)  level 
^ith  the  mass  of  the  people^  stands  upon  a  high  moi^l  level.     Few  stand 
hi^er;  and  it  is  an  insult  to  to  the  people^  it  is  an  insult  to  humaiitty,  to  aaj 
that  the  people  broaght  the  defendant  in  this  case  down  to  the  level  of  tbeas 
articles  and  specifications,  to  the  level  of  the  proof  in  thia  cause.     I  tell  the 
counsel  that  if  hia  client  had  ever  by  good  fortune  risen  up  to  the  nteral  level 
of  the  people,  this  impeachment  bati  never  been  preferred,  these  woids  had 
sever  been  uttered,  and  we  would  nevtr  have  been  in  these  positiens  at  thla 
moment.  The  moral  level  of  the  people  is  a  high  level.  The  gentleman  aneeis 
at  the  system  which  brought  the  Judge  down  to  this  level  and  aaya  ''if  it 
needs  a  victim  don't  take  him."  I  do  not  know  that  the  syatem  neoda  a  vMtim. 
If  it  does,  I  know  not  where  to  look  for  one  with  more  propriety  and  jastioe 
than  here<    I  know  not  where  to  look  for  a  better  or  a  fltter  saonfice.    But  it 
IS  not  the  syetem  which  needs  a  victim.  It  is  not  the  system  whieh  haa  braught 
this  prceecutaon  about;  and  if  anything  needs  a  vic^rm  here,  it  is  ^  reproadi 
which  the  judiciisl  conduct  of  this  defendant  has  braught  up6u  ^  syatem.   It 
is  said  that  the  elective  judkiary  system  fon^ea  him 'to  seek  populavity,  that  he 
wa£(,  in  the  course  of  conduct  exhibited  in  these  proofs  ^coaieimtitig  theikvor 
6f  the  people.''    I  am  using  Oe  very  kmguage  it  the  eouaaei.  And  ionaidar' 
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ing  articles  9,  10  and  11,  and  the  Cacts  set  forth  there  and  the  evidence  given 
upon  them,  we  ask  is  this  the  defendant's  idea  6f  the  way  to  win  the  popular 
confidence  ?  Is  this  his  iudgment  of  the  people  f  Is  this  his  conception  of 
popularity  ?  I  have  heard  that  word  popularitjr  so  p^rveited,  so  ahused,  that  I 
Bxa  sick  of  the  sound  in  my  ears.  I  ask  this  defendant  to  listen,  and  I  ask  this 
Court  to  listen  to  what  true  popularity  is.  And  before  I  read  it,  let  me  say  !br 
ssLjself,  that  specious  vice  may  win  an  unhealthy  and  short  lived  popularity; 
but  virtue  only  can  retain  a  sound  and  healthy  popularity.  Let  me  read ; — my 
memory  is  too  poor  to  quote  with  accuracy  what  I  remember  best— too  poor 
«ven  to  plagiarize  with  success  from  my  own  or  other's  speeches,— I  have  brought 
the  book  with  me;  let  me  read  Lord  Mansfield's  views  of  popularity.  **  I  honor 
the  King  and  respect  the  people;  but  many  things  acquired  by  the  fkvor  of 
either,  are,  in  my  account,  objects  not  worth  ambition.  I  wish  popuLARmr; 
but  it  is  that  popularity  which  follow 9^  not  which  is  run  after.  It  is  that  popu- 
larity which,  sooner  or  later,  never  fails  to  do  justice  to  the  pursuit  of  noble 
«nd6  by  noble  means.  I  will  not  do  that  which  my  conscience  ttlls  me  is  wrong, 
upon  this  occasion,  to  gain  the  huzzas  of  thousands  or  the  daily  praise  of  m 
the  papers  which  come  from  the  press;  I  will  not  avoid  doing  what  I  think  is 
right,  though  it  should  draw  on  me  the  whole  artillery  Of  libels,  all  that  fiilse- 
hood  and  malice  can  ininvent  or  the  credulity  of  a  deluded  pcmulace  can 
swallow.  I  can  say  with  a  great  magistrate,  upon  an  occaaon  ana  under  cir- 
cumstances not  unlike,  ^Ugo  hoc  ammo  semper  fui,  ut  hividiam  virtute 
2^artdjni^  gloriam^  non  invidiam^  piUarem,^ " 

That  is  the  popularity  yearned  for  by  a  great  man  and  a  great  Judge. 
That  is  true  popularity,  honorable  to  the  people  who  give  and  the  favorite  who 
receives  it.  That  is  the  popularity  of  a  man  who  truly  reverences  and  serves 
the  people.  That  is  popularity  worthy  of  an  honest  man's  ambition.  Popu- 
larity which  is  sought  by  cringing  to  individual  vice,  popularity  which  is  sought 
by  pandering  to  popular  prejudice,  a  popularity  whicn  makes  a  Judge  upon  the 
bench,  a  pliant  tool  of  every  interest  and  every  passion,  or  to  use  a  western  vuU 
gar  but  significant  phrase,  *  every  body's  good  fellow,'  sickens  me,  however  it 
may  flatter  this  defendant.  Mr.  President,  if  the  Judge  of  the  second  judicial 
circuit  had  trusted  to  human  virtue,  if  he  had  courted  popularity  by  seeking 
noble  ends  by  noble  means,  popularity  would  have  sought  him,  unsought  by 
him ;  the  people  would  have  been  spared  this  prosecution  in  their  behalf,  and 
they  would  have  been  spared  this  insult  offered  them  by  him  who  claims  their 
favor;  this  insult,  for  it  is  an  insult  to  say  that  he  was  driven  by  the  elective 
judiciary  to  run  after  popularity  and  earn  it  by  means  which  wete  not  noble^ 
not  just,-  not  pure,  not  honest    Their  own  prejudices  or  the  flattery  of  dema- 

S>gue8  may  mislead  the  judgment  of  the  people;  but  the  popular  heart  is 
ways  true  and  just ;  and  this  defendant,  if  he  has  indeed  sought  to  win  (he 
popular  heart,  has  been  misled  by  his  own  character;  has  mistaken  the  way  t6 
attain  it,  and  has  not  attained  it.  I  fear  no  threats  of  what  awaits  the  pros^ 
£ution  here.  I  tell  this  Court,  I  tell  this  defendant  and  I  tell  his  eounset  thkt 
hi  any  sense  of  his  having  the  public  confidence,  having  the  affections  of 
^tke  public  heart,  it  is  a  grand  mistake.  That  he  may  have  populariQr  wrtlt 
those  who  like  a  back-door  stairs  to  our  Courts;  that  he  may  have  a  popiilarity 
with  these  who,  as  the  evidence  has  shown  here,  could  nudge  him  on  the  elboiJ; 
and  by  merely  suggesting  the  names  of  parties,  intelligenSy  hope  to  influenok^ 
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bim  favorablj  towards  them ;  that  be  may  have  popularity  with  those  who  giro 
it  to  him  who  ruDs  after  it  and  withhold  it  from  them  who  deserve  it  but  will 
not  seek  it,  may  be  true ;  but  they  are  few ;  and  believe  me,  Mr.  PreadeDti 
when  I  Bay  again,  that  the  popular  heart  is  just  and  true,  and  that  manful 
means  are  the  only  means  to  win  the  abiding  trust  and  affection  of  the  popular 
heart    And  this  defendant  has  never  known  the  way  to  win  them. 

It  is  said  again,  Mr.  President,  that  in  the  last  canvass  in  our  judicial  circuit 
these  charges  were  all  published  and  discussed  in  the  newspapers.    I  must  say 
that  that  is  a  very  great  mistake.    With  the  solitary  exception  of  the  udcx- 
plained  record  in  the  case  of  the  State  against  Haney,  not  one  of  these  chafgos, 
not  a  solitary  one^  figured  or  was  known  in  the  newspaper  controveraea  of 
ihat  canvass.  The  naked,  unexplained  record  in  the  Haney  case  was  publtshed 
and  commented  upon.    But  with  that  exception  not  a  solitary  one  of  these 
charges  was  published,  discussed  or  known  in  that  canvass.     And  it  is  a  agni- 
ficant  commentary  on  the  looseness  and  intemperanoe  of  assertion  made  here  in 
argument  on  the  part  of  this  defendant,  that  very  many  of  these  charges  against 
the  defendant  and  I  think  the  gravest  and  most  damning  of  them,  are  founded 
upon  the  judicial  conduct  of  the  defendant  during  his  present  terra  of  office  and 
subsequently  to  that  canvass,  during  which  it  is  so  handily  asserted  here  that 
they  were  the  subject  of  discussion.  It  is  said  that  he  was  triumphantly  elected. 
That  will  do  to  boast  of  here;  but  those  who  were  in  the  canvass  nod  those 
who  achieved  this  defendant's  election,  know  better.     It  is  said  here  that  these 
charges  having  been  made  public  in  that  election,  and  he  having  been  re-elected, 
his  re-election  operated  upon  these  charges  as  a  condonation.     Mr.  Preddent, 
all  the  lawyers  in  this  Court  know  what  condonation  is.     I  do  not  know  whe- 
ther the  lay  members  do  or  not.    To  assert,  that  these  charges  having  been 
made  and  canvassed  in  that  election,  operated  as  a  popular  condonation;  is  to 
aay  that  the  people  knowing  the  prostitution  of  the  bench,  cohabited  with  their 
prostituted  Judge  and  forgave  him.    And  to  say  that  these  chargea,  if  true, 
overwhelming  this  defendant's  head  with  guilt  and  shame;  to  say  that  ihej 
were  compounded  for  by  the  people,  that  they  were  forgiven,  that  they  were 
oondonaied  by  a  knowing  and  a  forgiving  people  in  the  second  judicial  circuit, 
is  .to  say  no  more  or  less  than  thip,  that  admitting  the  Judge  to  be  as  the  Assem- 
bly charge  him  to  be,  the  people  of  the  second  judicial  circuit  require  and  de- 
sire no  purer  Judee;  that  the  people  of  his  circuit,  knowing  him  for  what  ha 
is  here  represented,  have  taken  him  back  to  their  heart  as  their  standard  of 
judicial  virtue.     An  insult,  Mr.  President,  an  insult  to  the  sense  and  virtue  of 
the  people.  Mr.  President,  he  who  condonates  deserves  his  fate ;  and  if  it  were 
true,  that  the  people  of  our  circuit  condonated  all  this  guilt,  they  would  deserve 
their  Judge.    It  is  a  slander  upon  the  people  of  the  second  judicial  circuit  to 
aay,  that,  knowing  these  things,  they  elected  him  and  condonated  them.    The 
truth  is,  Mr.  President,  that  these  charges  with  the  exception  I  have  named 
were  then  publicly  unknown.    They  were  shrouded  in  the  fear  then  and  still 
paralyzing  men, — the  fear  of  judicial  vengeance;  the  fear  of  judicial  tyranny 
•urroundinff  us  at  that  time,  and  to-day  gagging  the  tongues  of  witnesses  upon 
this  trial,  closing  the  fountains  of  truth  in  this  Court  aa  we  have  seen  it;  the 
jfear  of  that  judicial  vengeance  which  comes  bullying  in  this  court  and  threatens 
all  engaged  in  the  prosecution  of  this  case  or  in  the  conviction  of  this  defendant; 
and  ineae  charges  were  so  shrouded  in  that  fear,  so  shut  np  in  the  timid  con- 
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tMsienoes  wbich  were  the  witneMes  to  then,  that  to  the  public  they  were  oa- 
koown. 

Mr.  President,  this  defence  as  developed  here,  is  in  a  great  degree  a  technical 
defence.  The  whole  Court  will  have  perceived,  that  when  we  were  giving  our 
proofs^  point  by  point,  everything  was  disputed  and  almost  nothing  was  aamit- 
ted  for  truth,  till  it  was  proved  beyond  dispute.  For  example,  it  is  now  avowed 
beyond  a  question,  that  the  bond  sold  to  Mitchell  which  we  produced  jEtnd  have 
here  in  Court,  was  the  bond  received  from  the  city  of  Milwaukee,  in  payment 
of  the  Taylor  judgment.  You  remember  how  the  bond  was  defaced  witji 
lioles  punched  Uirough  it,  when  it  was  cancelled.  It  was  difficult  to  make  out 
nbat  that  bond  was,  and  what  was  its  amount.  They  disputed  it  at  the  time  of 
its  introduction,  and  drove  us  to  the  proof  of  it  step  by  step.  They  said  that 
I  could  not  say  it  was  a  $1200  bond.  They  maintained  that  I  could  not  read 
the  word  or  figure  Hwelve'  in  it.  But  when  I  was  able  to  show  that  it  is  not 
only  a  bond  for  $1200,  but  also  the  identical  bond  of  $1200,  paid  by  the  city 
and  sold  by  the  defendant,  they  avow  that  they  always  knew  that  it  is  the  ide^- 
tical  bond  received  in  payment  of  the  Taylor  judgment,  and  sold  by  the  defen- 
dant to  Mitchell.  And  so  on,  point  by  point,  what  they  are  now  compelled  to 
avow  as  the  truth  within  the  defendant's  knowledge,  was  disputed  when  wo 
were  giving  the  testimony.  I,  therefore,  say  that,  as  this  is  a  technical  defence^ 
in  matter  resting  on  technical  objections  to  our  case,  so  it  is  a  technical  defence 
in  manner,  resting  upon  our  inability  to  prove  the  truth.  It  is  my  duty  and 
my  necessity  to  add  something  to  what  hss  been  already  said  in  the  progress 
of  the  trial,  on  these  technical  objections  to  our  case,  before  I  can  proceed  with 
the  exainination  of  the  testimony  in  chief. 

The  first  of  these  defences,  Mr.  President,  which  covers  a  large  part  of  this 
prosecution,  but  not  the  whole  of  it,  is,  that  the  defendant  is  not  subject  to  im- 
peachment for  acts  done  during  his  former  term  of  office.  That  (|ueation  was 
started,  sir,  in  the  beginning  of  this  trial. 

Mr.  Knowlton.    It  was  not  argued  by  us. 

M(.  Rtan.  I  apprehend  it  was  aigued  by  Jonathan  E.  Arnold.  I  cannot 
say  whether  or  not  he  is  included  in  **  us.'' 

Judge  HuBBKLU  I  will  relieve  the  gentleman  from  the  neceuity  of  discuss- 
ing that  defence.  I  rejoice  that  this  inquiry  has  gone  the  whole  length  of  my 
judicial  course. 

Mr.  KvowLTOK.  The  point  was  raised  by  me,  but  was  not  argued  on  ofir 
side. 

Mr.  Rtan.  You  are  mistaken,  Mr.  Knowlton.  Mr.  Arnold  argued  it  more 
than  once,  and  his  arguments  are  before  me  here  in  prints  as  reported. 

Judge  HiTBBBLL.    It  was  not  raised  or  argued  by  my  desire. 

Mr.  Rtan.  Well,  when  one  of  the  counsel  disclaims  what  the  other  says,  and 
the  respondent  disclaims  what  they  both  say,  I  will  add  but  little  on  the  point 
In  the  first  place,  Mr.  President,  I  say  that  the  authorities  are  with  us.  We 
produced  them  and  read  them  to  this  Court,  showing  that  impeachments  have 
reached  and  punished  offences  in  office*  even  after  the  officer  had  ceased  to 
hold  office.  We  have  therefore  no  doubt  that  so  far  as  authority  goes,  the 
authorities  are  with  us.  The  question  was  settled  by  the  authority  of  this  Courts 
upon  the  cases  cited  by  us,  and  the  argument  of  both  sides.  This  body  voted 
up  on  the  question  and  decided  it;  and  yet  in  the  opening  and  close  of  tiie 
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leftrned  coHiuel  who  is  sot  now  present,  he  most  certainl j  argued  the  point.  I 
see,  bappily  arriving  precisely  in  the  nick  of  time  to  support  that  argument  in  the 
decision  of  this  cause,  in  advance  of  all  the  other  newspapers,  in  advance  ovQn 
of  the  telegraph,  a  statement  in  a  Milwaukee  paper  which  is  fainona  in  ail 
ihinffs  else  K>r  being  leisurely  behind  Ae  news, — that  this  question  has  been  de- 
cided in  Kew  York  It  follows  an  article,  in  that  paper,  assailing  this  ioapeacb- 
ment)  an  article  insolently  speaking  in  the  pame  of  the  people  of  this  8tate;  and 
tells  this  Court  that  the  juaiciary  committee  of  the  Assembly  of  New  York  had 
decidied  this  question  in  the  opposite  way,  referring  by  way  of  erpreas  contraat, 
to  the  action  of  this  Court  Mr.  President,  I  utterly  disbelieve  that  rumor.  Sd 
far  as  authority  can  settle  the  law  of  impeachment,  the  questron  is  setded  the 
other  way.  This  rumor  comes  from  a  source  which  I  discredit.  It  is  very  sin- 
gular that  it  is  found  in  advance  of  any  other  medium  of  news,  in  a  paper  never 
imown  to  be  within  days  of  the  news  before. 

Judge  HuBBSLL.    It  was  sent  to  me  by  General  King  two  days  before  it 
was  published  in  that  paper. 

Mr.  Ryan.  I  know  nothing  of  thai  I  get  my  authorities  in  the  books, 
my  public  news  in  the  public  journals.  I  have  no  whispers  of  private  law  or 
priv^t^  news.  I  have  no  back  door  to  the  law  <v  the  fects.  I  speak  in  this  of 
what  I  see  and  do  not  see  in  the  taewspapers.  But  whether  that  be  so  or  not,, 
whether  this  rumor  be  founded  or  unfounded,  whether  the  Judiciary  commit- 
tee of  the  Assembly  of  New  York  have  made  such  a  report  or  not,  it  cannot 
he  authority  binding  on  this  Court  I  contend  that  this  Court  decided  rw;htly ; 
and  that  the  New  York  committee,  if  they  have  so  decided*  have  decided  without 
&  solitary  precedent  in  their  favor  and  against  every  single  precedent  in  the  books, 
so  far  as  1:  have  been  able  to  ascertain  them.  I  had  supposed,  Mr.  President, 
that  there  was  a  time  when  questions  of  thi^  kind  would  have  been  considered 
settled  in  this  cause  and  determined  by  this  Court.  The  oqly  new  point  which 
was  raised  upon  the  argument  last  made,  which  was  not  discussed  when  the 
Court  took  the  vote  upon  the  question  beibre  was  this.  The  counsel  urged  that 
his  view  must  have  been  the  intention  of  the  framers  of  the  Constitution,  be- 
cause that  instrument  gives  a  choice  of  punishment;  removal,  or  removal  and 
disqualification.  He  says  that  if  the  person  to  be  impeached  be  out  of  offioe, 
then  that  judgment  could  not  apply,  because  there  could  be  no  removal.  In 
the  first  placoi  I  have  to  say,  Mr.  President,  that  the  judgment  may  badi^uak- 
fication  alone.  If  the  person  impeached  is  in  office,  removal  must  be  part  of 
the  judgment;  but  if  he  be  already  out  of  office,  it  may  be  disqualification 
alone.  The  mere  incapacity  of  removal,  within  the  voluntary  power  of  every 
officer,  cannot  prechide  prosecution.  No  man  having  offended  against  the  hwe, 
so  man  having  betrayed  the  trust  committed  to  him  in  hii^  official  capaci^^  can 
defeat  judgment  by  voluntary  resignation;  and  if  he  cannot  by  resignation,  he 
cannot  by  the  lapse  of  his  term.  No  matter  when  he  conunitted  the  ofibnce,  ^e 
state  is  entitled  to  the  judgment  of  disqualification.  And  the  remedy  of  im- 
peachment would  be  a  poor  farce,  if  it  could  be  defeated  either  bj  U^se  of 
time  determining  the  term  of  the  officer,  or  by  his  voluntary  resignation*  Mr. 
it^resident^  the  poUcy  of  that  judgment  is  this;  when  by  the  Court  of  impeach- 
znent  any  public  officer  shall  be  convicted  of  having  so  misbehaved  himself 
that  in  the  judgment  of  the  Court,  he  is  not  worthy  to  be  trusted  with  oifee 
again,  a  disqualification  shall  form  part  cf  the  penalty  of  his  offence,  boA  as  a 
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This  disfjualifioatioQ  ie  alone^  apar(  from  removal^  a  fearful  puDiahme&t  to  aa^ 
mao;  an  iufamv;  a  degcadaUon.-^And  the  liability  to  it  holds  a  wholesomo 
tarror  over  the  heads  of  all  m  offioe,  which  mere  removal  is  incapable  of  doiQg«> 
Ag^st  remoTal  the  offender  could  hope  ija  time  and  in  party  and  in  chance  f 
but  ^^|;ainst  perpetual  disqualification,  he  can  have  no  hope*  And  was  this,  the 
gravest  part  of  the  judgment  on  impeachment,  deliberatet^  trusted  bj  the  Con- 
stitution tothomeie  will  of  the  offended}    What  woula  it  amount  to,  if  tho 
offefid^r  had  it  in  his  power  by  his  own  voluntary  act  to  dischar|;e  himself  from 
that  punishment,  from  all  liability  to  impeachment  whatever?  Was  it  the  policy 
of  the  ConstkutioB^  is  that  the  oounaers  undenstanding  of  the  Constitution^  to 
put  the  liability  to.  political  pumishment  for  political  crime^  wholly  within  the 
power  of  the  cri9)inal}  Mr,  President,  our  Constitution  is  not  such  a  fable.  But 
that  is  not  the  ooiy  viewt  to  he  taken  here.    This  impeachment  does  not  find 
the  defendant  out  of  oificot     llhis  impeaehment  finds  him  in  office; — not  ia 
another  office,  not  in  at  new  office;  but  in  the  same  office  by  a  new  term.    Ho 
continaes  ip  the  same  office.    He  never  has  been  out  of  that  office/    There 
never  haa  been,  one  second  of  time  from  the  commission  of  any  of  the  acts 
charged  her«^  to  this  very  second  upon  the  deck,*  when  Levi  Uubbell  has  not 
been  judge  of  the  second  judicial  circuit;  and  it  is  a  mockery  to  say  that  ho 
i9  not  amenable  here  upon  impeachments  It  is  a  mockery  to  say  that  if  at  &v% 
minutes  before  12  o*ck)ek  on  the  night  of  the  3 1st  of  Deeeoiber,  1851,  he 
received  a  bribe,  he  would  not  be  impeachable ;  but  that  if  he  received  it  five 
mmutes  after  the  sarnie  12  o^clock>  he  would  be  impeadial>Ie  on  the  first  of 
January,  1852.     A  pretty  question  it  would  raise  for  a  court  of  impeachment 
to  decide  in  such  Of  case,  of  an  ofSc^r  never  out  of  his  office,  whether  the 
violation  .of  the  duties  of  t^at  office  still  held  by  him,  was. within  hia  first  or 
sepondterHis  in  it.  was  before  or  was  after  the  first  pulsation  of  the  midnight 
hour  upon  the  clock.  Would  this  court  patiently  sit  here  to  hear  such  defence^ 
and  to  say  that  the  cause  depended  not  upon  guilt,  but  upon  the  status  of  the, 
clock  when  the  guilt  was  oonsummated  ?    That  is  the  question  here  in  its  ulti- 
mate absurdity.  Mr.  President,  as  I  said^  that  question  was  before  argued  and  de* 
cided  here,    f  am  embarrassed  by  the  confidence  of  the  other  side,  in  agaia 
addressing  the  question  to  the  court    I  do  not  know  whether  tO'  pass  it  over 
as  a  question  settled,  or  to  argue  it  as  a  question  open.    The  court  hoard  it  dis- 
Quased  and  upon  a  solemn  vote  decided  it  with  us.    But  agaia  in  the  subse- 
quent argument  for  the  defence,  the  question  is  again  urged,  to  the  court  and 
the  court  again  entertained  the  argument    I  do  not  wish  to  trespass  uppn  the 
patience  of  the  court  unnecessarily ;  and  I  have  feared  to  leave  wholly  undia- 
cuised  a  material  point  upon  whiah  there  can  be  a  doubt  in  the  ultimate  deci- 
sion of  the  court.    Feeling,  however,  that  these  preliminary  questions  have  oc- 
cupied more  time  than  they  merit,  I  will  leave  this  and  pass  on  to  another. 

It  is  said  here,  Mr.  President,  that  however  wrongful  or.  illegal  may  be  theso 
acts  proved  upon  the  respondent,  we  cannot  convict  him  in  this  Court  until  we 
have  proved  a  corrupt  motive  as  t^  distinct  affirmative  and  self  contained  fact. 
That  is  not  the  law  in  this  Court,^  that  is  not  the  law  in  any  Court  The  general 
principle  of  the  law,  Mr.  President,-  is  a  very  simple  one.  It  is  this;  that  everj 
man  ishield  responidble  for  the  act  which  he  wilfully  does,  the  law  assuming^  an 
in^ntion  to  do  that  which  ia  done.    This  is  the.  commou  sense  of  mankmdr 
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and  is  adopted  as  a  fundamental  rule  into  the  law,  became  H  ia  tbe  commoii 
sense,  the  result  of  the  common  experience  of  mankind.  What  is  our  dtafy 
usage  in  the  world  f  Do  we  not  daily,  in  all  the  business  of  life,  assume  the 
motive  to  be  to  do  that  which  is  done,  with  all  its  apparent  cottsequencesf 
\¥ho,  in  the  common  routine  of  life,  stops  to  penetrate  tne  conscience,  to  bare 
the  soul  in  search  of  a  motive  f — Not  thus,  Mr.  President,  acts  the  commoa 
sense  of  mankind ;  not  thus  reasons  the  law.  The  law  and  common  sense  as- 
sume every  man  to  be  responsible  for  the  act  done  by  him,  with  all  its  direct 
consequences,  leaving  the  motive  between  God  and  his  conscience;  unless  indeed, 
lie  who  is  charged  with  the  act  can  disprove  the  malice.  This  is  the  funda- 
mental principle  affirmed  in  the  law  in  a  thousand  different  applications  and 
phases.  The  general  principle  is  well  stated  by  Mr.  Greenleaf  in  his  work  on 
Evidence,  under  the  head  of  conclusive  presumptions.  *^  Thus,  also,  a  sane  man 
is  conclusively  presumed  to  contemplate  the  natural  and  probable  consequences 
of  his  own  acts."  This  principle,  to  be  found  ih  all  books,  has  periiaps  never 
received  a  more  emphatic  annunciation  than  from  the  bench  in  the  State  of 
New  York,  from  the  lips  of  a  Judge  now  in  the  Supreme  Court  of  the  United 
States :  **  Where  there  is  no  law  there  is  no  transgression ; — ^where  the  law  existi 
and  the  trans^ession  is  admitted,  die  intent  follows  &s  a  legal  inference."  I 
might  multiply  these  declarations  and  variations  of  the  general  priocip/e  ad 
infinitum ;  every  tribunal  acts  upon  it,  for  no  human  tribunal  can  penetrate 
the  conscience  and  drag  the  guilty  motive  forth  to  light,  as  a  hci  independent 
of  the  commission  ef  the  offence.  This  is  the  philosophy  of  all  criminal  law; 
the  law  acts  upon  the  fact  of  the  offence,  presuming  the  motive,  unless  the  modve 
be  affirmatively  disproved. 

Mr.  President,  when  a  difi^rence  arose  between  iis  and  the  other  side,  early 
in  this  trial,  upon  the  announcement  by  them  of  the  principle  that  an  expreiB 
intent  must  be  positively  proved,  the  counsel  who  opened  this  case  for  the  de- 
fendant, in  answer  to  my  denial  of  his  position,  said  that  he  would  overwhdai 
me  with  authority.  He  said  he  would  read  authority  which  no  ability,  no  ar* 
gument  could  overcome.  And  what  authority'  has  he  read?  The  argument 
f>f  ewmsel,  the  speeches  of  counsel  arguing  cases  as  himself,  this  was  his  autho- 
rity,— no  more,  no  less.  These  were  the  authorities  with  which  I  was  to  be 
overwhelmed,  nnd  not  I  only,  but  all  legal  writers  on  this  subject.  The  coun- 
sel whom  he  quoted  are  certainly  all  ffreat  names;  but  it  is  the  first  time  in  roy 
life  that  I  ever  heard  the  arguments  of  counsel  quoted  as  authority  of  law.  The 
gentleman  might  have  quoted  authority  nearer  in  time  and  nearer  in  place.  He 
might  have  quoted-— I  believe  he  did  repeat  in  part,  but  not  as  a  quotation, — 
Ills  own  defence  upon  the  trial  of  Ann  Wheeler, — a  defence  of  moral  insanity. 
The  principal  passage  from  the  argument  of  Mr.  Wirt  relied  on  by  the  gentle- 
ma  n,  in  which  that  eminent  man  states  the  principle  which  is  relied  on,  is  this. 
glere  Mr.  Byan  read  at  some  length  from  Mr.  Wirt,  as  quoted  by  Mr.  Arnold.) 
r.  Wirt  proceeds  to  give  the  degrees  and  divisions  of  homicide.  Mr.  Wirt's 
name  is  a  great  one,  but  Mr.  Wirt  here  mistakes  the  whole  doctrine  of  the 
common  law  of  the  subject  of  homicide.  I  answer  Mr.  Wirt  when  he  saya, 
*then  all  killmg  would  be  murder,''  that  at  common  law,  all  killing  is  prima 
facie  murder,  unless  the  circumstances  of  the  killing  proved,  justify  or  excuse  the 
Villing  or  mitigate  the  crime  to  manslaughter;  and  every  lawyer  knows  that  I 
vtter  a  well  settled,  well  pronounced  and  unquestioned  rule  of  the  common  hw 
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cm  liomidde.  Prove  the  kifKng,  and  if  tiim  be  exprem  tniilfce,  it  is  murder  of' 
course;  if  no  express  malice  appears,  prove  the  act  of  killing,  and  the  law  im«' 
ph*es  malice;  and  it  lies  npon  the  defendant  to  disprove 'the  malice,  unless  the 
proof  of  the  killing  itself  disprove  the  malice.  That  him  been  the  well-settled 
law  of  homicide  for  centuries,  and  I  'state  it  here  to  show  to  what  desperate' 
lengths  counsel  even  as  eminent  as  Mr.  Wirt  are  driven  cerpieTido,  One  emi- 
nent man  mistates  the  law  of  homicile,  and  another  gentleman  of  learning 
and  ability  quotes  that  mtsstateroent  as  authority!  I  appeal  to  the  l^al  judg^ 
ment  of  every  professional  gentleman  in  this  Court  whether  I  have  not  stated 
the  law  correctly.  Malice  is  of  two  kinds,  express  or  implied.^— If  express 
malice  appear  there  is  an  end  to  the  question ;  it  is  murder  with  malice  express. 
If  no  express  malice  appear  by  the  proof,  and  if  the  proof  do  not  disprove  mal- 
ice, then  the  act  itaplies  malice;  and  it  lies  upon  the  defendant  to  disprove 
malice,  in  order  to  reduce  the  crime  to  manslaughter.  That  is  the  common  law 
of  homidde,  familiar  as  the  alphabet  of  criminal  law  to  every  lawyer  in  this 
Court.  Mr.  Wirt  knew  it,  none  better ;  and  he  was  simply  misled  by  his  zeal- 
arguendo  for  his  client  Upon  that  one  mis-statement  of  the  law,  is  founded 
the  whole  argunoent  of  Mr.  Wirt.  But  I  go  back  to  the  principle  which  I  an- 
iM>uneed  to  you  and  which  is  the  principle  of  the  law — that  every  man  is  pre- 
sumed to  intend  that  which  he  does.  If  it  be  a  mistake,  if  it  be  a  misappre* 
hension,  if  it  be  without  purpoie,  without  intention,  then  he  is  to  disprove  die 
motive,  the  intention ;  but  the  law  assumes  that  he  intends  to  do  that  which  he 
does,  and  human  law  couk)  make  no  other  assumption. 

Mr.  President,  I  believe  that  there  is  indeed  a  tribunal  where  we  all  hope  for 
mercy,  where  judgment  will  be  given  upon  motive  of  the  heart,  not  the  act  of 
the  hand.  God  knows  the  secret  of  all  hearts ;  and  God  judges  all  hearts.  Whenr 
we  are  before  His  tribunal,  by  our  hearts  will  He  judge  us.  Not  the  act  only 
which  is  the  outward  manifestation  of  the  inner  feeling,  but  the  conscience  in 
which  that  inner  feeling  is  hidden  from  us,  is  open  to  the  all-seeing  eye.  Con- 
science, hidden  and  secret  from  us,  is  to  him  a  crying  witness;  and  by  con- 
science, will  He,  in  His  Court,  judge  all  acts  for  good  or  for  evil.  But  that 
power  he  has  not  given  to  man,  to  judge  of  man ;  and  where  He  sets  up  jadg- 
ment  upon  earth  His  word  tells  us— *^  By  their  fruits  ye  shall  know  them."  We 
have  no  other  way  to  know  each  other.  Man  cannot  penetrate  the  heart  of  man/ 
Man  cannot  dissect  out  and  produce  the  motive  of  man,  as  a  surgeon  wotiM' 
dissect  out  and  produce  the  heart  in  which  motive  is  hidden.  We  cannot  wie- 
monstrate  purpose,  intention,  DK>tive,  as  things  perfect,  palpable  and  clear.  We 
can  only  presume  in  our  law,  as  we  presume  houriy  in  the  business  of  life,  thai' 
men  mean  to  do  that  which  they  do;  that  men  are  rational  beings^  see  the  con- 
sequences of  what  they  do,  and  seeing  those  consequences,  mean  to  accomplish 
them. — And  if  any  other  principle  prevailed  in  any  order  of  crim^  iherij  unless 
jncn  would  proclaim  their  motives,  unless  aiming  at  self  conviction,  men  would' 
record  their  motives  in  evidence,  no  criminal  jurisdiction  on  this  earth  could 
reach  the  heart  of  man  and  dislocate  feom  it  his  corrupt  motive;  then,  criminal 
jurisprudence  would  be  ended  upon  earth. 

But  there  are  many  branches  In  this  case,  Mr.  President,  to  which  this  point 
of  the  defence  cannot  apply.  There  are  violations  here  of  known  positive  law* 
What  motive  is  necessary  to  show  such  acts  impeachable?  Proving  the  viola- 
tion by  this  judged  the  statute  which  forbids  him  to  sit  in  a  cause  in  whicl' 
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hft  ift  mtenotedi  aiir  W9  t^  be  oUigi^.  to  pr^y^  a.  OMlif e/  Aadj  jet  tfaal^-»  mot 
qbIj  tha  toodieaGj  of  the  gfioeral  apgumeaVlMit  that  is  the  partieulu  ygiiiaapt 
of  thft  couasol.  Is  the  uDd^rataQding  of  iUb  court  to  be  imtdted,  by-  «i  iaqiuij 
iato  tb«  iqotiTe  of  tha  judge  of  the  eeoo^d  judicial  Gifeuil^  ia  thai  aoltma 
mookery  of  justice,  wbea  £o  sat  in  judgment  oq  the  bill  of  Levi  BIoMom 
against  the  city  of  Miiwaukea  ?  Do  you  tbua  iBatitutaa.  philoaopbicaL  io^pury 
into  the  motive  of  the  thief  who  steals  your  furoparty  ?  If  you  find  amaa  ia 
your  house  at  midnight  taking  your  property  from  where  you  bad  laid  it  by 
for  safety ;  if  you  find  him  escaping^  with  it,  and  you  follow  hira  and  ealoh  him^ 
da  you  aoiicit  of  \nm  adiscloauze  of  his  motivOi;  and  if  be  deoiea^guH^  ia- 
ten^do  yon  say  to  him,-^"  Sir,  yen  have  hipkeo  ink>  my  houae  in  the  night 
time  and. taken  my  property;  sir,  you  have  run  awf^j  with  it;  sir,  Ihavo  over- 
takeii  you  and  got  it  back  again;  sir,  you  deny  a  corrupt  motive,  ^n^g  air,  I 
am  able  to  detect  nooa';^^tbat  is  your  impunity,  go  your  way  in  peaaa"  I  Is 
that  the  way  that  society  deals  with  crime  t  Is  that  the  way  that  mea  reaaon 
upon  violabionfl  of  positive  law  ?  Or  is  it  assamed  that  tha  man  knew  iho'  law, 
thai  he  waa  violating  it  and  that  he  intepded  to  violate  it?  Whiaie,^  in  theoidi- 
nai;y  course.of  crime^  do  you  get  theanivMS  furaodivbut  by  tha  act  of  staiding  1 
Wh^ra  do  you  g/ii  tha  malice  prepense,  but  by  the  act  of  killing?  Wbem  ukQ 
fiaudnlent  intent  of  forgjery,  biit  in  the  act  of  uttering  f  Whan  do  yoa  find  the 
motive,  the  corruption^  the  guilt  of  human  heart  in  all  hiiman  enme^  but  iu 
tha  act  of  oomnai^ag  the  criitte?-^Whef«  arayou  to  seek  the  eorrapt  motive 
of  judicial  misconduct,  but  ia  the  doing  of  tha  afts  of  judioial  misconduct 
themselv^?  Whenf  we  see  a.  pooitive  law  violated,  a  positive  law  binding  on 
the  judiciary  violated,  ia  the  ahset^oa  of  aU  apparent  mi^kakai  wa  say  it  waa 
ijiiolatod  wilfully;  that  is  the  jodgment  of  ooaomon  sense,  and  of  the  oommon 
law.  When  we  see.  a  judge  violating  a  known  rule  of  judicial  morals,  wa  aay 
that  he  intended  to  da  what  he  does,  intended  to  violate  the  rule  he  knew  to  be 
bindiDg  upon  hin»»  We  aay  the  guilty  motive  is  apparent  in  ihe  aot^  and  tKk 
saya  common  sense,  and  tho  common  law.  The  gentleman  sa^Sy  and  ha  read 
l|lg^meQts  to  show  it,  that  no  judge  i^  impaadiable  f^r  enror  in  judicial  judg- 
xae^t.  Thatist^ifts.  That  is  indul^tably  th^  UiUb^h;.  9^^d  yet  in  snmmji^  up 
heDB  yesterday,  he  found  fault  with  us  beosuse  we  had  proved  no  writa  of 
efBor,  no  app^iIs,  no  erroneous  judgments.  I^o  man  ia  impea<diahla  for  mere 
cpffor  of  judgpient ; ,  and  that  really  was  the  principle  vaUed  upon  in  Judge  Peok*a 
tria^  Judge  Pack. had  exercised  an  afuthority  or  jurisdiction,  which  by  the  de- 
cisions was  a.  Y(^  doubtful  one.  It  was*  okumed  in  the  argument  of  that. 
oauae  by  those  who  pvoseeuted  that  the  weight  of  .authority  waa  against  the 
jurisdiction,  «ad  by  those  who  delevKled  the  accused  that  the  w^ht  of  author 
ity  was  for  the  jurisdiction.  If  Judge  Peck  did  possess  the  jnriedictioBg  aa 
matter  of  law,  hO'  waa.  of  course  not  impeaehable  bt-  exeroising  it;  and  it  was- 
cpnten4ed  upon  that  trialr-«nd  I  am  not  prepared  hare  to  deny — thai  if  he> 
cpoereised  the  jurisdiction,  not  possessing  it  as  matter  of  law,  bat  believisg  and 
misled  by  tho^  autboKitiea  to  believe  liiat  he  did  possess  it^  he  yfa»  not  liable  &r 
it  upon  an  impeachment  That  would  be  error  of  judgment-  And  whan  it 
was  impaied  to  him  that^^wbetber  he  did  or  did  not  possess  the  jarisdiotion  as 
9Mktter  of  law,  he  had  abused  it,  then  it^  was  neoessajpy  to  shov-n^oorrupt  nK>tive, 
to- di^Unguish  it  from  a  naere  eiror  of  judgimant  And.  that.is  the  applicaticai' 
t0'tbe;caee  of  the  aiigsunenta  read  hefio  u|M)^  proof  of  oorrapt  motive;  Par  dif- 
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iBNBi  k  this  oflM»  The  Ammtiy  have  psMoildi  1bis:iiii|Miokineiii  upott  no 
exeraite  of  doobtlbl  jofiidictioD,  upon  no  fsgidae  of  dovMu)  power.  Tl^ 
AMeathh  clahn  «  coATiotion  here  npon  two  MMial  groaed%  wbicb  tbey  ail^ 
bere  in  ttiete  Avtiotoi  and  BpeeilipalienB.  The  Aaseaiblj  ebeufg^finl^  thai  thia 
delmdant  baaTiobted  pontive  ital»te>law,  paawd  by  Uie  L^alature  for  the 
'P^tj  purpeaa  of  reBtndning  the  jndgea  of  the  atate  from  all  diaeretion  upon  tibe 
acta  forbiddeii;  and  sacondlj,  that  he  bra  ^nolaaed  ralea  of  general  hiinan  is* 
tegrit  J,  net  eDaeted  by  statate^  but  fabdjag  with  the  force  of  poMtive  law  upon  the 
B«Mb,  which  no  jndse  can  do  without  guilty  which  no  judge  can  do  and  plead 
n  good  intention  in  the  fiioe  of  the  known  canena  of  human  morality,  (jipon 
tMe  chai|fea,  we  therefore  dmi  two  propoaitiona:-— first,  that  the  metWe,  aaan 
~  ihot)  need  not  be  provted;  and  secondly,  thai  the  motive  in  all  thea^ 


ohai^gea  and  speciflcationB  ia,  in  faot,  prnved  by  the  sarroninding  facia  and  cireumr 
fltanoer.  4*  the  eounael  aaid,  this  is  the  defendant's  moral  defence  :•<— not,  in  thjfl 
aepecty  deirying  thp  aets  charged;  not^  in  thiaaapeot^  denying  their  illegality ;  not, 
in  thia  aspfsct  denying  that  in  the  aets  chai^gad,  the  drfeadanlt  cverrode  the 
kw  and  deslvoyed  it;  oet,  in  thia  aspect,  denying  that  he  did  these  tbiogs  which 
h»  ahould  not  have  done»  and  omitted  to  do  ^ose  things  which  be  ought  to 
ItnTodone;  saying,  ftad  my  motive  if  yeu  can»  you  camiat  OMrviet  without  )L 
Hhvi  defeace^  snch  aait  ia,  ia  reatty  tha  main  arguneat  which  haa  beto  made 
by  both  the  eoonsel,  both  in  the  opining  and  doaing  of  theiD  case.  Snch  a 
defence^  Mr.  President,  ia  almoat  a  eoj^vit,  8nch  a  defence  ia  net  made  upon 
the  ^ommeuest  indictment  unless  the  proof  bringa  the  charge  home  to  the.de* 
iandnnt  No  lawyer,  Tahiing  the  reputatbn  d  hia  client,  wiU  make  thai  defonee^ 
w4en  there  is  any  other  avaikble  defence  to  be  made.  He  wiU  deny  the  &ct% 
ho  will  controvert  the  proof^  be. will  ivht  the  guilty  net;  'biit  if  he  caonot  do 
that,  if  the  fiwts  cannot  be  disputed,  if  the  guilty  not  caraset  bo  dettied»  then 
he  will  shelter  himself  behind  his  client's  conaoienoe  and  say— »'^  find  the  oor* 
mpt  intent  if  you  cam;  you  have  got  the  not,  yeu  havieigot  theprioof,  let  me 
see  if  I  osamot  gmll  yon  with  the  only  poeition  which  can  shetor  criae  from 
conviction.''  h  ffi  that  Mr.  President,  no  more,  no  less.  It  is  a  device,  a  quibhk^ 
to  say  to  na:^ — penetrate  his  heart,  to  drag  forth  his  xsotive.  We  leave  hia 
heart  to  God.  We  leave  the  judgment  of  his  motive  to  Gnd.  It  is  easy  for 
tfak  defendant  here,  it  ia  essy  for  gvilt  hefino  any  hnmauf  trihttnal^  to  stand 
avowing  the  known  acts  of  guilt,  but  denying  the  guilty  aantive.  It  is  easj 
to  w«ar  &e  mask  of  inuocenee  and  appeal  to  the  hSiklen  coDScaenee  for  inao^ 
cent  motive.  We  shall  not  accept  tina  delnidant^  challenge  to -penetrate  has 
heart  We  only  deal  with  hn  known  sets.  Hs«  thosenmher  oi  hearts,  alone 
knows  the  eonscienee  as  a  ihet  We  cannot  deseend  into  it;  we  cannot  ezpoaa 
it  to  the  It^ht  We  can  only  judge  of  the  guilty  motivie  l^  the  gUiky  not 
It-may  be  thait  human  justice  sometimes  era,  by  asBuiniDg  the  intent  ffom  the 
act;  but,  M¥«  President,  iisr  cAsoer  dees  it  err  in  the  false  mev^  which  is  Jed 
away  from  justice  by  appeals  like  this.  To  the  jud^ent  «f  Qod  we  lear*ikhe 
sserats  of  this  defendant's  heart.  Hn  has  told  ua.  to  jndge  the  Ivee  by  tho 
frnit,  Ae  conscience  by  ti^e  acti    We  judge  the  tree  by  ifcsfrnitst    Wo  baite 

trodoced  the  frnita  before  you.;  yew  bavie  tasted  tbens  in  all  their  bittemew^  yon 
avie  seen  them  in  all  thein  rettwrness ;  judge  yo  the  tree.  It  is  for  thia  Conit 
tsaay  whether  the  tree  which  borei  those  fhnts;  judged  by  thaao  fraits,  shidl 
aland:  i^monam^  oC  yonr  asoiality^  or  ahall  be  ou^  donm,  n  mcmupenti  4f 
yourjubtice. 
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Tb6  tt^xt  qaeslioti)  Mr.  ProHdort,  vHnoh  (h^j  raUe  is  u^n  ikm  AMdmid 
ItDpeaektnent  theais^veA.  They  question  wliedier  diese  Artictes  of  Impeaeh- 
msQt  present  matter  of  impOMbment  I  pt esnind  there  is  no  meinber  of  this 
Court  who  does  not  know  that  dnrinfjr  the  past  winter^  when  the  AamakHj 
were  engaged  upon  this  subject,  the  defendant  and  the  defendant*8  frionda 
called  loudlj  for  impeaohmeiit.  It  is  a  matter  of  legislative  histoiy,  eir^  that  the 
first  committee  did  not  recommend  an  impeaobment.  It  is  a  matter  o£  legisla- 
tiye  historj  that  they  recommended  the  removal  of  this  judge  by  address.  His 
particular  friends  in  the  house  and  out  of  the  housa^  crieiGl  out  *^  persecutioDy  in- 
juetioe."  They  said  in  the  halls  and  pnrlieus  of  this  Capitol,  '<  address  wiii  ba 
unjust,  it  will  deprive  the  defendant  of  his  defence;  these  are  matters  of  impeach* 
ment,  impeach  him  and  he  will  vindicate  himselfl  The  defendant  pubVicSy 
chdleoged  impeachment  This  was  the  course  taken  by  this  judge  and  for  him ; 
and  it  was,  I  suppose,  for  I  do  not  pretend  to  know  it  of  himself^  upon  bia  en- 
treaty that  the  prosecution  was  changed  from  address  to  impeachmeat  I  can 
say  for  one,  that  I  foretold  then,  that  after  crying  so  lustily  for  impeachmenty 
this  defendant  would  turn  round  when  impeached,  and  say  the  true  oourse  was 
by  address.  Now,  does  any  man  doubt,  whether  this  be  matter  of  impeaohment 
or  not,  that  there  is  still  enough  in  the  charges  to  remove  him  by  address! 
With  what  grace  then  does  it  come  from  the  defendant  hare,  who  pnyed  fof 
impeachment,  to  whom  impeachment  upon  these  very  charges  wasgrsated  as  a 
boon ;  to  turn  around  here  and  say — *'  these  Articles  are  not  mttter  ai  im- 
peachment" It  is  true,  that  no  inaincsrity  in  his  coniee,  no  bad  fiutk  in  bis 
course,  would  make  or  unmake  these  Artides  matter  of  impeachment;  bat  it  is 
a  tsst  of  the  sincerity  of  the  a^umeat;  and  the  sincerity  of  argument  has 
something  to  do  with  the  weiffht  of  aigument  The  legislative  history  of  thii 
Impeachment  ouffhl  to  estop  ue  defendant  from  questioning  the  sufficiency,  as 
matter  of  impea<mment,  of  any  thing  in  these  Articles. 

I  dwelt  in  the  opening  of  this  case  upon  the  provision  of  the  oonatitation  in 
ragard  to  impeachment  for  corrupt  conduct  in  office,  or  for  crimes  and  misda- 
meanors.  I  argued  that  impeachment  liea  for  all  compt  condttot  in  office, 
aiid  for  all  crimes  and  misdemeanors,*  whether  committed  in  office  or  out  of 
office;  whether  conneoted  with  the  ojQSice  or  disconnected  with  it,  I  hold  that 
same  view  now.  One  of  the  learned  counsel  critidsed  at  soniie  length  what  I 
took  occasion  then  to  say  upon  matter  of  impeachment  I  repeat  that  laa- 
ffuage  now  If  he  had  satisfied  me  that  there  was  any  inaoouraey  in  it,  I  would 
ehe«arfo]ly  rstmct  it  But  I  repeat  it  now,  and  the  authorities  which  were  read 
here  this  morning  by  the  able  Manageis,  show  that  our  definition  of  impeach- 
able matter  is  correct:  all  wilful  malversation  in  office;  all  wilful  maladminia- 
tration  in  office;  all  wilfoi  doing  of  that  which  is  contrary  to  duty;  all  wilful 
omission  of  that  which  is  required  by  duty.  As  I  said  Uien,  I  say  now— all 
officers  m^  mistake,  may  commit  errors  of  judgment;  they  may  blunder  and 
blander  to  an  extent  to  show  th«n.  utterly  unfit,  for  the  offices. dtey  hold;  and 
yet  they  are  not  impeachable  for  mere  mistake,  for  mere  error  of  judgment 
The  conduct  must  be  wilfol  to  be  impeachable.  All  matter  of  impeaohment^ 
whether  in  the  omission  or  in  tJie  violation  of  duty,  must  be  wilful  acts.  I  will 
not  now  review  what  I  endeavored  then  to  answer,  in  advance,  upon  the  argn* 
ment  that  these  acts  must  be  indictable.  The  authorities  are  all  tae  other  way. 
No  impeachment  that  has  taken  phce  in  Anieiie«i  has  takea  piaos  fei  anythiag 
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indictable.  They  are  all  fbr  offences  not  indictable  at  common  law.  The  pio* 
Tision  of  the  constitution  seems  to  me  so  plain,  iio  dtstinct,  that  thoM  is  no 
dan^r  of  misapprehension  about  it  It  prorides  for  impeaehtnent  for  connpt 
conduct  in  ofSce,  or  for  crimes  and  misdemeanors,  if  the  constraetioa  of  the 
other  side  were  trae,  if  impeachment  lay  only  for  crimes  and  misdemeanoiw 
committed  in  office,  why  not  say  so  f  Why  not  say  for  crimes  and  misdemea* 
Bors  in  office  f  But  it  introduces  that  term,  which  the  coonsel  on  the  other 
side  calls  a  moral  term^  ^corrupt  oondoct,^'  and  as  distinguished  from  it  the 
known  legal  terms,  ** crimes  and  misdemeanors:"  the  one  apparently  Kmitad  to 
official  misconduct,  the  other  eztendinff  to  all  crimes  and  misdemeanors. 

The  gentlemen  upon  the  other  side,  liavo  also  combatted  with  great  seal  the 
principle  which  I  announced  in  my  opening  as  my  view  of  the  law  of  impeach* 
ment  under  the  constitution  of  this  State,  that  the  power  to  define  what  Is 
matter  of  impeachment  rests  in  the  Assembly.    I  endearored  to  show  ^en  by 
the  authorities,  that  at  the  time  of  the  adoption  of  our  constitution,  and  to  this 
day,  matter  of  impeachment  is  wholly  undefined  by  any  positive  law.    1  think 
that  has  hardly  been  disputed.    No  power  has  ever  assnii  ed  to  define  it;  no 
statute  book  ever  attempted  to  limit  it;  and,  as  I  said  then,  it  has  always  been 
undefined,  and  I  believe  will  always  be  undefined.   If  that  be  so,  the  oonstita* 
tion — ^and  I  ask  the  attention  of  the  Court  to  the  position — the  constitutioQ 
must  vest  the  power  to  define  matters  of  impeachment  somewhere.   The  frameiB 
of  the  constitution  found  matter  of  impeachment  utteriy  undefined ;  every  ease 
of  impeachment  weighing  with  its  own  proper  weight,  resting  on  its  own  peon* 
Kar  circumstance,  unlimited,  uncrippled,  undefined,  unbound  by  any  positive 
law  whatever,  written  or  unwritten.   Finding  matter  of  impeachment  so  nnde* 
fined,  the  constitution  gives  the  power  and  process  of  impeachment    It  gives 
the  general  heads  of  impeachment,  but  makes  no  attempt  to  define  matter  of  im« 
peacbment    It  leaves  every  case  where  it  found  it,  to  its  own  particolar  cir- 
cumstances ;  but  in  every  case,  the  power  of  defining  what  is  or  is  not  matter 
of  impeachment  in  the  circumstances  of  that  case,  must  be  somewhere  vested 
under  the  constitution,  or  the  whole  process  of  impeachment  is  a  nullity,  and 
a  -farce  on  the  face  of  the  constitution.     It  is  to  be  assumed  that  the  framers  of 
the  constitution  intended  to  vest  that  power  somewhere.    It  is  to  be  assumed 
that  the  constitution  does  vest  that  power  somewhere.    We  are  to  look  into  the 
constitution  to  find  it.    Now,  where  is  that  power  vested  f     We  say  that  it  ia 
included  in  the  power  to  impeach  griven  to  the  Assembly.    The  defence  say 
that  it  is  embraced  in  the  power  given  to  this  court  to  try  impeaohmentsi 
What  is  the  oath  of  this  oourt?    What  is  this  court  here  to  do?    What  $am 
you  all  here  sworn  upon  your  consciences  to  dof    You  are  sworn  to  try  the 
impeachment,  sworn  to  nothing  but  truly  and  impartially  to  try  this  impeach- 
ment according  to  evidence,  no  more^  no  less.    That  is  the  obligation  oi  yout 
bath ;  that  is  your  duty  here,  and  that  only  are  you  sworn  to  perform. 

Have  you  marked  the  distinction  between  the  language  of  the  Conatitntion 
of  the  united  States,  and  the  language  of  the  Constitutton  of  this  States  and  of 
the  Constitutions  of  many  of  the  States  of  this  Union  f  The  Conatitntion  of 
the  United  States,  has  the  Senate  sworn  as  a  Court  to  try  the  impeaohment; 
but  you  are  sworn  truly  and  impartially  to  try  the  impeachment  aewrdifng  to 
the  evidence.  What  are  you  to  find  f  Yon  are  to  find  Uiis  aod  this  only, — ^whe- 
tiier  the  evidence  sustains  the  cfaai^gea.  What  else  is  yoar  oath  t  Toaaieawom 
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here  by  the  Aasembly  againflt  the  defeD<bnt  and  to  which  he  has  pleaded. 
'What  ebe  can  you  find  9    Can  yott  shelter  yoor  oossciences  when  tha  evi- 
ddada  pfovee  any  one  of  these  ^hargias,  by  saying  that  it  is  not  matter  of  im- 
LaachmontT    If  you  say  of  any  one  of  these  diai|g*es  that,  thoogh  it  ia  proved 
by  the  erideaae  aa  ehaiged  by  the  Anembly,  yet  you  will  not  oonvicti  can  jou 
ahaker  yoursdf  from  the  weight  of  that  judgment  by  saying  that  the  article 
was  not  matte  of  inyeochmentt — I  apprdoiend  not    I  apprehend  that  the 
Gonstilntion  pfescribes  to  you,  and  that  the  people  require  <^  you  a  verdict  of 
guilty  or  not  guilty,  ia  the  language  of  your  oath,  according  to  the  eTideaoe.  In 
norf  first  examination  of  this  questiom  I  xiotioed  the  laB^ruag; e  of  your  oath  aa 
an  apparently  .deKberate  departure  from  the  language  of  £e  Constitation  of 
the  United  Statca,  which,  aa  we  ail  know,  ia  in  all  its  general  proTisions  appli- 
oable  Ho  Stale  Qovemmentii  the  model  ^pon  which  the  State  Consdtutiona  are 
fmnwd.    The  GoUalitution  of  the  United  States  vesta  in  the  Senate  liie  solo 
power  to  try  impeaehmeats^  and  sirnp^  provides  that  when  sitting  for  that  pu]^ 
pose  tiiey  ^miII  be  on  oath.    It  may  very  well  be  that  under  that  g««it  of 
power  and  under  an  oath  simply  tK>  try  the  impeachment,  the  power  to  settle 
in  eadi  case  what  is  matter  <^  impeachment  is  vested  in  the  Senate  of  the 
SiTaited  States.    But  our  Constitution  makes  a  marked  departure  from  that  of 
the  United  Stales.    It  provides  that  the  court  fiur  the  trial  of  impeschmepts 
ahadl  be  the  Settate;  that  the  Aaaettibly  shaU  have  the  sole  power  to  impeach ; 
and  that  upon  the  trial  of  an  kapeaohment,  die  Senators  shall  be  sworn  truly 
and  inarpaitially  to  tcy  Hhe  impeachment  aooording.  to  the  evidence.    That  oath 
predndeB  the  power  to  decide  what  is  or  what  is  not  matter  of  impeachment 
^e  aimple  oidh  well  and  truly  to  try  the  impeachment  may  leave  power  to 
aay  whether  the  matter  charged,  be  matter  of  impeachment;  but  the  oath  to 
try  it  aoecttding  to  evidence,  is  a  mere  juiy's  oath  and  leaves  no  such  diac3«tion 
in  this  court    There  is  in  our  State  Constitution  bo  grant  of  power  to  the 
SsAmte  to  define  what  is  matter  of  impeachment;  this  os&  ia  inconaistant  with 
that  power;  and  the  dbparture  of  tlie  language  ftom  the  Constitution  of  the 
Vailed  States  ia  too  marked  to  be  aocidental;  it  shows  that  the  framem  of  this 
Oonstitutiot  refused  to  vest  that  power  in  this  body*  The  power  to  try  accord- 
lag  to  e^denee,  ia  the  duty  of  a  jury  to  find  tba  {Mts,    That  is  your  power, 
your  diMy  hare. 

If  not  then  in  the  Senate,  aa  rthe  Court  of  ImpeacbmantSi  where  does  this 
power  reside  I  Itia  to  bofouad  somewhere  under  the  ConstitutioB.  Ifnothere^ 
wdiete  lait?  Itianotilnthe  power  to  try  according  to  evidence;  but  it  is  in 
the  power  to  tmpeaeh.  It  is  implied  in  the  power  to  impeach;  it  is  part  of  that 
power.  Whatia  die  powar  to  impeaehf  la  it,  aa  they  claim  on  the  other  side, 
the  mere  foadiOB  of  a  grand  jury,  the  mere  power  to  find  the  indictmantf  U> 
prefer  the  Articles  of  ImpeM^nsent  t  N«^  air ;  it  is  £ir  more.  Why  an  theee 
Managos  now  here  ?  Why  ia  the  Assembly  hera  by  their  Ccmmittee  and  their 
Douaael,  if  the  Assembly  are  a  moM  grand  jury,  if  the  mere  power  to  darge 
ia  the  whole  power  to  impeadi }  A  g^nd  jury  does  not  follow  its  own  indici- 
taaat  into  Court  A  gmad  jury  does  not  proeeeate*;  •  The  truth«»  that  there 
ia  Kitio  analogy  between  oididaiy  criminal  prosecutions  and  the  great  political 
palaeetttion  <^  inapeaehnient  The  pa^r  to  iaapeach  includes  Ihe  power  pf  a 
giaad  jurff  but  iDflfaides  far  mOre.    ft  ioekde^  not  only,  the  fovar  to  iavesti- 
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gaile  Md  to  eltfttge,  bat  ako  At  iMtiw  to  pcoMoult  ttirongkoat  Thij  «^  «^ 
the  <)t]Mr  ttde,  tbatovr  ecmstniolioti  is  sn  kuult  to  this  Ccfavl;  tkat  It  iiuik«B 
a  f  uppet  of  this  Court;  tfaat  it  tnaket  tfait  Court  a  puppet  4nid  a  pkjrtUng  in 
tk«  hafld8  of  the  AsBiiublj.  Mr,  Prefiidenty  no  snefa  thing.  Our  Cotiatkotion 
lear^e  to  this  GouTt  the  gr^U  the  ilnal  power  of  judgment  betwBen  .guilt  and 
-uiBooeiice;  It  learefi'to  this  Court  the  great  dieoretion  rested  in  it  by  the  Cos- 
"StiUition  of  nieasoHng  Uie  punishment  to  the  guilty;  it  leaves  this  Court  the 
meet  eolernn  end  itipoeing  tribunal  'known  to  our  Constitution  and  Umb  ;  the 
.gTMit  poiHical  tribunel  of  the  State.  In  opening  thie  case  to  die  Court,  I  took 
the  position  upon  the  authorities  and  upon  general  principles — and  I  hianre  not 
Leftfd  it  ques^oned — ^^hat  the  power  to  impeadi  is  a  politieo^judioiBl  power; 
4hat  imp€Aohraeiit  is  a  politioo^judioial  prooeeding  throughout,  a  proecediag  of 
nixed  political  and  judicial  functions  in  all  its  steps;  a  judicial  procesdiog  bj 
the  political]  ^representatives  of  the  sovereignty  of  the  penple,  to  bring  political 
x>flfenders  to  fiolitieal  justice.  This  power  is  distributed  between  the  Assembly 
and  the  Senate,  tt  partakes  throughout  of  a  mixed  character,  political  and 
jadieial.  It  is  political  and  judicial  in  the  Assembly ;  it  is  political  and  jodiciid 
•here.  It  is  polltioal  there  and  here,  because  it  pui^ues  pditieal  ofRmoeonly,  and 
^nds  in  pofitical  judgment  only.  It  is  judicial  there,  because  it  is  no  arbitraiy 
-power,  bat  is  exercised  only  on  judicial  nsquiry.  It  is  judicial  here,  heoanae 
«feu  can  act  only  upon  the  proo4«  To  the  Assembly  is  given  the  sole  power 
to  impench,  to  this  Court  the  sole  power  of  conviction  acocmling  to  evidenoe. 
The  Assembly  is  no  mere  Grand  Jury,  discharged  when  they  preseot  their  im- 
peachment, the  whole  matter  passing  out  of  their  hands  and  beyond  tiieir  jurie^ 
Miction.  The  sovereign  people  are  prosecutors  and  judges  both ;  but  they  have 
distributed  the  power  between  both  bodies.  The  Assembly  charge  and  proeo- 
«utc ;  the  Senate  decide  upon  the  evidence  of  the  Assembly.  The  power  to 
impeaoh  applies  upon  the  knowTif  undefined,  uadefinable  nature  of  matter  of 
impeachment;  and  in  the  distribution  of  the  functions  of  this  politico-judieiid 
power,  it  seems  apparent  to  my  mind  that  the  power  to  define  wliat  is  im- 
peachable matter,  is  included  in  the  power  to  impeach ;  that  the  pow«r  to  inir 
peach  is  the  power  to  invdfftigate  the  official  conduct  of  every  public  officer,  the 
power  to  say  iipf>n  what  facts  and  for  what  o6fences  be  should  be  impeaohad, 
the  power  to  define  and  present  th(3  impeachment,  the  power  to  pcoseeuta  it 
here;  leamg  to  this  Court  the  power  of  passing  on  the  evidenoe  and  ^>plying 
the  punishment  The  impeachment  begins  wi&  the  AsMmbly  ikmey  it  ends 
vith  the  Senate  alone.  The  impeachment  hegins  with  the  finding  of  Ihe 
Articles  by  the  Ajasembly ;  it  end«  with  the  judgment  of  this  Court.  No  one 
step  by  either  body  ooastitntes  the  impeachment;  it  is  one  entire  proosedmg, 
distributed  betwern  the  two  houses  of  the  Legislattire>«^It  is  np  stnimng  of 
language  to  find  in  the  right  to  impeach,  the  power  to  define  what  is  imp^ch- 
able.  The  grant  of  that  power  is  wholly  consistetit  and  congruous  with  the  4i»- 
eretk>R  of  impeachment  given  to  the  AssetiMy ;  as  part  of  a  distributed  poHtioo- 
judicial  pow^,  there  seems  to  be  a  peouliar  fitness  in  holding  it  a  part  of  the 
power  to  impeach.  In  the  distribution  of  this  nix^sd  political  and  judieial 
poww,  it  strikes  taf  mind  as  a  good  and  happy  dietrilmtion,  to  give  to  one 
brafiKih  of  the  Legislature  to  decide  in  each  psrtieolar  case,  for  what  aota  an  im- 
peaehnient'shaU  Ks^  leaving  t^  pro6f  of  those  acts  and  the  measa^  o(:pimiib- 
tofent  to  thd  other  branch.    Neither  l>ody  wpresente  th^  wbole  isonisnigs 
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]»lHMo-jiidiciaI  power;  botb  bodMS  do  iioiMpi«heiitittQg^ii6r;  itiscMitioasly 
diaiributed  beti««en  them,  to  be  exercised  io  eeveml  eapacitiee.  Aad,  if  not 
in  the  AaBembly,-!  see  not  where  this  power  to  define  matter  of  impettchmeot 
»  to  be. found  under  this  ConsfcitutioB.  The  Aseemblj  are  here  no  mere  grand 
jury  awaittog  the  trial  of  the  charges  preferred  by  (hem«  In  this  mixed  politica] 
and  judicial  proceeding  they  divide  with  this  Court  the  sovereignty  of  tiie  peo» 
l^e;  and  under  this  Constitution  they  have  the  power  to  say  to  this  Cottrt»  as 
they  do  say  now  by  my  voice:  "  We  ask  your  judgment  upon  these  articles  of 
impeachment ;  are  they  proved  or  are  they  not  proved  ?  We  have  found  tbem, 
and  we  ask  your  judgment,  not  whether  they  are  matter  of  impeachment,  bm 
mrhether  they  are  true  according  to  the  evidence  we  have  submitted  to  you«^ 
And  so  is  the  oath  of  the  Seaato;  and  whatever  else  the  Senate  find,  they  find 
outside  of  their  oath. 

It  is  said  also  that  the  power  of  this  body  to  pronounce  judgment  upon  con- 
▼iction,  carries  with  it  the  power  of  judgment  as  to  what  is  matter  of  impeach- 
ment. I  cannot  aee  the  weight  of  the  argument  In  the  first  place  this  Court 
is  bound  to  find  the  defendant  guilty  or  not  guilty,  (f  two  thirds  of  the  mem- 
bers TOting  find  him  ^ilty,  then  the  Court  proceeds  to  pronounoe  judgment 
The  Court  upon  conviction  must  remove  him  from  office;  in  that  it  has  no  dia- 
oretion.  But  for  further  punishment,  it  exercises  a  sound  discretion.  If  it  dfiems 
that  the  the  matter  charged  and  foiind  against  the  defendant  merits  a  furtlier 
political  punishment,  the  Court  has  the  power  to  pronounce  Oxe  further  and 
graver  punishment  of  disqualificatioa  to  hold  office.  I  see. nothing  in  that  w^ich 
oonflicts  with  my  view,  that  the  judgment  of  what  is  impeachable  is  vested  in 
the  Aisembly.  Cn  the  contrary,  the  great  discretion  of  punishment  given  to 
this  Court,  seems  a  oounterbaUnce  to  the  power  claimed  for  the  Assembly :  that 
nvhile  that  body,  alone  can  detormine  upon  what  acts  impeachment  shall  pro- 
ceed— ^in  tbis  body  is  vested  a  discretion  of  punishment  as  a  check  upon  the 
power  of  the  other.   View  it  as  you  will,  it  seems  a  wise  and  apt  distribution. 

But,  Mr,  President,  while  I  deem  it  my  duty  to  aigue  the  point  because  I 
believe  in  it,  I  do  not  think  it  can  ever  become  a  seripus  question  here  whether 
these  articles  are  matter  of  impeachment.  If  the^  are  not  matter  of  impeach- 
ment, in  the  name  of  God  what  is  ?  The  defendant  calls  them  libelous,  or  his 
counsel  does^  libelous,  if  you  please,  if  uttered  by  an  unauthorized  body; 
libelous  hece,  if  you  please,  as  the  gentleman  called  them,  if  fictitious.  Does 
Bot  that  very  designation  of  them  as  libelous  nsake  them  matter  of  impeach- 
ment? Is  there  anything  which  could  be  said  of  a  Judge,  or  said  of  any  officer 
in  the  State,  which  if  false  would  be  a  libel,  which  if  true  ought  not  to  remove 
him  from  office?  That  is  bis  own  designation  of  them;  but  I  say  that  these 
charges  and  specifications  are  a  monstrous  weight  of  guilt,  if  they  be  true;  and 
ihat  there  is  no  impeachment  on  earth,  no  record  of  impeachment  in  all  our 
books,  which  weighs  with  them.  Take  all  the  American  impeachments,  put 
ihem  all  together  in  one  mass,  and  you  will  find  the  mere  abuse  or  the  mere 
nsuroation  of  power.  Take  the  famous  English  impeachments,  Lord  Macdea- 
fields  and  Lord  Bacon^s;  the  chargef^  against  them  are  all  for  one  aolitwy  vic^ 
foi  yielding  to  one  base  temptation ;  sinning  many  times,  but  only  a  single 
▼ioe,  avance  oonupting  great  minda  But  here  you  have  judicial  oomi]>t]Oii 
pandering  to  every  viqe,  naturalized  in  the  foulest  human  heart  If  these 
chaiges  be  true,  you  have  corruption  purchased  and  paid  for  by  money,  bj 
power,  by  flattoy.    You  have  the  Judge  sitting  upon  the  bench  in  bis  own 
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<cauBes  uvdor  the  shadow  of  another  name, — a  mere  mockery  of  adminLstratioa 
of  justice  upon  eartli.  You  have  him  sitting  in  apparent  deoeocy  and  impar- 
tiality upon  the  bench,  dealing  out  judgments  to  his  own  clients  who  retained 
him  as  their  hired  counsel  to  plead  in  their  names  for  the  judgment  jbe  barters 
in  the  name  of  the  law.  You  have  hjm  tampering  with  female  suitors. — Yon 
have  his  judicial  r^ations  to  women  mixed  up  with  his  personal  passions.  You 
have  him  dealing  out  judginenls  to  reward  his  friends  and  to  punish  his  ene- 
iBies.  You  have. him,  in  Uie  language  of  his  own  counsel^  guilty  of  judicial 
improprieties,  judicial  indiscretions,  to  make  popularity,  to  gam  friends,  to  con- 
ciliate enemies.  I  know  of  no  vice  that  is  not  h^e;  and  although  there  is  a 
greater  weight  of  pecuniary  corruption  in  the  trials  of  Macclesfield  and  Bae9n, 
that  is  but  one  vice;  and  as  Macaulay  says  in  summing  up  the  ,case  of  Loid 
Bacon — *'  A  corrupt  judge  may  have  virtues."  But  I  ask  if  thesO;  Aitic}es  »{ 
Impeachment  be  true^  what  virtue  has  this  defendant  I  Vfhfit  untainted  spot 
in  his  judicial  conscience,  can  tlie  eye  of  pity  rest  upon  a  hope  I  Take  all 
past  judicial  impeachments,  all  that  are  accessible  here  to  you  or  to  ma^  and 
put  them  all  together;  you  will  find,  it  is  true,  a  greater  weight  pf  pecuniary 
corruption  in  Bacon  and  Macclesfield ;  but  all,  all  together,  do  not  show  a  tithe 
of  the  hun^an  vices,  prompting,  governing*  controlling  the  exercise  of  judicial 
power.  In  them,  in  all  of  them,  you  will  find  corruptiOji  the  exception.  Hei^ 
take  these  charges  for  true,  corruption  in  favor  of  every  passion^  every  vic^  is 
not  the  exception  but  tlie  rule ;  a  damning  accumulat^a  of  guilt  beyond  all 
-other  impeachments  of  judicial  officers.  I  said  well,  Mr.  President,  in  opening 
this  case,  when  I  said  that  if  the  proof  sustained  these  article^.and  specifications) 
that  here  was  not  a  case  of  crime,  but  a  system  of  ciii^es;  1  reiterate  it  now. 
God  have  mercy  on  the  liuman  heart  which  cannot  feel  their  weight.  God 
have  mercy  on  the  Judge  who  cannot  feel  them  to  be  matter  of  impeaohment 
And  if  this  defendant  cannot  feel  it,  I  wish  to  reiterate  what  I  said  before^ 
that  if  there  is  no  hope  here  for  the  second  judicial  circuit,  there  is  no  hope  foe 
it  but  in  the  providence  of  God.  I  pray  the  reporters  to  record  ray  **  but,  thia 
time;  some  of  them  did  so  before;  but  it  suited  the  counsel  to  comtXMnt  on  a 
report  of  my  argument  which  omitted  the  essential  monosylable.  My  facetiou9 
and  able  friend,  Mr.  Mills,  once  complained  that  justice  was  defrauded  for  & 

rK>r,  miserable^  contemptible  monosylable.   I  claim  the  benefii;  of  mine.  .Ai^, 
tell  the  counsel  now,  that  all  his  indignation  is  wasted  ujpon  me.    I  telj  ^e 
counsel  that,  failing  redress  from  this  Court^  I  appeal  for  redress,  as  thousandjf. 
will  appeal,  tp  Providence.    Neither  he.  nor  I  can  penetrate  th»  ways  or  the 
wisdom  of  God;  but  I  have  to  learn  that  any  appeal  to  Providence  fbi.the 
redress  of  any  human  evil,  can  be  an  impiety  to  &od  or  inhumanity  to  man« 

Mr.  President,  I  have  now  gone  through  with  all  that  I  propose  to  say  preli- ' 
xninary  to  the  examination  of  testimony  upon  the  chief  ana  meet,  ipateriidt 
Articles  here.  I  have  said  all  I  propose  to  say  upon  these  last  Article  ten  and 
elev^.  '  I  have  said  all  that  I  nave  to  say  upon  the  geijerial  questions  raised  bsre,; 
by  the  defence..,  I  have  spent  more  time,  far  more,  and  far,  far  Idss  to  mjjp! 
own  satisfaction,  and  I  doubt  not  to  the  satisfaction  of  this  Court,,  than  I  |K>pe4{ 
to  di9  and  than  I.  think  I  shojuld'l)ave..done^  if  I  had  felt  phyrically  ablef  (^ , 
make  ilie  effort.  And  if,  before  I  proceed  upon  th^  particular  exaoiination  of  r 
itaevidencei,  the  Court  would  rise  till  to-mprrow  morQing^'  it  would  beafi^yor ' 
to  .m€^  for  which  j  Aouti  be  ivery  thankful,  /  ....         p.  •   ■,    .^ 

'  The  Court  then  adjourned  till  the 'next  day. 
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Saturdat,  J11I7  9: 

MOBNIKO  SKSSIOX. 

Thifi  morbiDg  the  clerk  of  the  Court,  after  having  read  the  Journal  of  yea- 
terday;  remarked  that  the  Journal  as  printed,  read,  that  **  Mr.  Bjan  conraieDcad 
the  argument  for  the  persecution,*^  instead  of  ^  prosecution. "  (Laughter.)  T2id 
cHerk  said  that  he  mentioned  the  mistake  in  order  to  say,  that  it  was  the  mia- 
take  of  the  printer,  and  not  of  the  clerk,  who  had  furnished  it  to  tBe  printer 
correctly  written. 

Mr.  Htan  then  reramed  his  argument 

Mr.  President,  up  to  the  adjournment  last  evening,  I  had  oeeupied  the  Comti 
in  the  consideration  of  the  general  aspects  of  this  case,  and  in  ridding  it  from 
the  difficulties  which  the  defence  had  labored  to  intrude  between  ffuilt  and 
judgment.  And  I  am  met  this  morning  by  a  stale  and  witless  jest,  I  know  not 
and  care  not  whose,  which  seems  to  please  some  persons  here.  I  am  very 
willing  to  abide  all'  such  assaults.  There  may  be  in  some  minds  here  a  willing 
confusion  between  pro^ecution  and  persecution.  There  is  a  class  distin^pnished 
by  the  poet,  which  always  regards  prosecution  as  persecution.  No  doubt;  but, 
Mr.  President,  what  is  prosecutioti  and  what  is  persecution  ?  However  some  here 
may  be  disposed  to  confound  the  two.  I  suppose  that  ail  human  sense  and  ha- 
nan  morality  mark  the  difference  and  mark  it  broadly.  I  can  tell  the  counsel 
who  sits  here,  I  can  tell  all  who  abet  or  enjoy  the  indecent  joke  intruded  here, 
that  if  they  do  not  know  what  persecution  is,  we  of  the  second  judicial  circmt^ 
certainly  we  of  Milwaukee,  kaow  what  it  is,  and  have  long  known  it  We 
know  from  whence  and  why  and  with  what  power  it  comes.  We  know  whom 
it  visits.  We  know  its  effects.  We  have  seen  them  in  men's  businesa  and  in 
men's  homes.  We  have  seen  them  in  every  relation  that  men  bear  to  human 
life,  and  in  every  duty  which  men  owe  to  the  world.  We  know  the  spirit  which 
18  impotent  to  prosecute,  but  potent  to  persecute.  We  know  the  vengeance 
which' dare  not  confront  a  man  st^ding  on  his  defence,  but  stabs  him  in  the 
dark.  We  know  persecution,  what  it  is  and  where  it  is.  But  I  had  supposed, 
Mr.  President,  that  solemn  charges,  judicially  preferred,  sustained  by  evidence^ 
before  a  competent  tribunal,  were  of  too  grave  a  weight  to  be  attacked  by  the 
cry  of  persecution.  I  had  supposed,  sir,  that  when  the  Assembly  of  this  btate^ 
in  the  execution  of  its  high  constitutional  duty,  had  brought  here  this  amy  of 
terrible  accusation  and  suostantiated  it  as  such  charges  were  never  before  sub- 
stantiated, in  all  the  solidity  of  living  proof,  that  neither  the  Assembly  nor  this 
Court  nor  the  spirit  of  public  justice,  would  be  here  insulted,  whether  in  dofl 
jest  or  stupid  blunder,  by  the  sinner^s  cant  of  persecution.  Sir,  if  ever  sad)  pro- 
secution was  just,  this  is  holy.  It  is  prosecution  based  upon  the  eternal  princi- 
ples of  right,  prosecution  challenged  by  the  pollution  of  the  seat  of  justice,,  in- 
Yoked  by  the  majesty  of  justice  upon  the  traitor  who  prostituted  it  in  its  pwit 
temj^es;  prosecution  fbr  the  violated  rights,  the  broken  trusty  the  blaat^l^pes^ 
the  desecrated  hbme^  the  dishonored  fkine,  of  the  second  jndtciai  circun.  Tkey 
have  Invoked  prosecution  of  the  Assembly;  jand  the  Asaembly  is  heife  in  the 
spirit  and  dignity  of  constitutional  prosecution.  If  peibacntion  be  h^,  it  is 
peksecution  prosecuted  at  your  ban 

As  I  was  saying,  Air.  President,  I  felt  obliged  in  tlid  begianvig/io  fiM  Ok 
from  the  tMhnicalities  interposed  hero  by  the  afgonieiiii  for  (ba  dsfifltiod' 
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betwe^  crioM  and  ils  pnnnhmeBt ;  and  I  felt  oUiged  to  do  so  at  snob  length  aa 
to  oopaume  all  of  the  afteraoon  sanion  yesterday ;  for  aflerall,  those  questions  are 
realJj  the  burthen  of  the  defence  here.  I  feel,  Mr.  Preadent,  that,  at  my 
beat)  I  am  illy  able  to  perform  such  a  duty ;  and  in  the  state  of  bodily  prostra* 
tion  I  was  in,  I  am  conscious  of  having  been  very  far  unequal  to  the  due  discus* 
sion  of  the  questions  I  had  to  meet.  I  psesume  that  I  did  not  discharge  that 
duty  to  the  satisfaction  of  this  Court  or  of  these  Managers  for  whom  I  speak;, 
I  certain^  did  not  to  my  own.  But  I  shall  not  go  over  any  of  that  ground 
agaiin.  To  the  sound  judgment  of  this  Court,  to  the  iatelligent  conscience  af 
every  moqiber  of  this  Court,  I  commit  those  questions  and  leave  it  to  supp^ 
whlktever  was  wanting  in  the  force  of  my  words,  or  the  pertinency  of  my  ar- 
guments last  evening.  We  now  leave  that  brandb  of  the  case  and  approach 
the  proof.  I  approach  it  wanting  confidence,  truly  and  unaffectedly  wanting 
confidence,  in  my  own  mental  ability,  in  my  own  bodily  vigor,  to  bring  it  out 
in  its  living  attributes  of  strength  before  this  Court  But  I  approach  it  with 
a  solemn,  abiding  confidence  and  faith  in  its  vitality ;  and  I  am  not  without  the 
hope  that,  like  the  fabled  giant  of  old,  who  recovered  strength  when  he  touched 
his  mother  earth,  my  tongue  will  be  inspired  with  some  vigor,  my  arm  nerved 
to  some  power,  when  I  touch  the  living  body  of  this  proof,  on  which  I  cannot 
only  dwell  as  an  advocate,  but  feel  as  a  man,  feel  with  all  the  power  of  one  who 
has  witnessed  and  felt  the  wrongs  I  discuss,  I  can  feel,  not  with  any  narrow 
feeling  for  self,  I  can  feel  for  the  whole  second  judicial  circuit,  except  the  little 
system  of  venal  satellites,  who  have  revolved  round  our  judiciary,  who  have 
sunned  themselves  in  its  light,  who  have  lived  in  its  smiles,  who  have  fed  upon 
its  favor,  who  have  waxed  fat  and  strong  upon  its  corruption. 

Mr.  President,  last  evening  in  presenting  the  general  aspects  and  character  of 
this  impeachment,  I  said  all  that  I  think  it  necessary  to  say,  all  that  I  propose 
to  sayt  upon  Articles  9,  10  and  11 ;  and  having  thus  for  convenience  reversed 
the  order  of  these  Articles,  I  will  perhaps  avoid  confusion  by  following  them 
throughout  in  the  same  reversed  order,  and  so  come  now  to  Article  8. 

My  amiable  friend  is  astonished,  is  shocked ;  his  moral  sensibilities  are  out* 
raged,  because  we  claim  a  conviction  on  this  eighth  Article.  And  his  learned 
and  able  associate,  who  promised  a  grave  discussion  of  the  whole  case  to  the 
Court)  who  began  his  argument  by  a  vow  that  he  would  not  be  enticed  from 
the  solid  level  of  his  sobriety,  to  indulge  in  any  flights  of  eloquence,  which  we 
all  know  he  can  achieve  at  will)  when  he  came  to  Article  8,  he  could  not  bo 
grave:  his  sobriety  forsook  him:  his  argument  was  a  jest  and  a  broad  one,  It 
was  a  mook  and  a  scoff  to  him,  and  an  indignation  to  his  sensitive  colleague, 
that  we  should  insist  upon  conviction  on  Article  8.  Is  that  charge  a  solemn 
one  in  itself?  Is  it  a  charge  worthy  the  attention  of  this  Court  in  itself,  that  the 
Judge  who  sits  upon  the  Bench  and  is  invested  with  the  power  of  judgment, 
with  that  power  which  of  all  others  can  be  most  abused,  which  of  all  others  can 
reach  human  interest  and  master  human  weakness  and  command  human  pas- 
sion; that  the  Judge  vested  with  that  power  sitting  in  judgment  on  the  righta 
and  interests  of  women,  ^ould  with  aU  the  odor  of  his  place  and  all  the  prse^ 
tige  of  the  law  about  him,  approach  the  female  suitors  of  his  Courts  and  seek 
to  mtify  upon  them«man's  n^ost  brutal  passion  9  la  that  a  charge  for  ridiculef 
Is  that  a  charge  for  indignation  iiom  the  other  side^  even  if  it  is  but  half  proved 
by  tfaerelqatant  testimony  of  ita  victims.'    I  remairked^  Sir,  in  the  opening  of 
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ihis  caso  tbat  some  ladies,  after' bftving  been  sbrred  with  our  subpoMiafi,  IUkI  left 
this  State  with  singular  and  sulpicioas  unanimity :  and  it  fio  appears  in  the 
proof.     It  appears  that  three  ladies  have  left  this  State  in  defiance  of  the  sum* 
inons  of  this  Court,  after  that  summons  had  been  eenred  upon  them.  They  say 
they  wish  that  these  ladies  had  staid.  God  knows  we  echo  that  wish.  And  they 
say  here  triumphantly,  as  if  we  had  the  power  to  stay  the  hand  of  death  or 
disease  or  calamity  upon  our  witnesses,  as  if  we  could  have  reached  our  arms 
out  and  grasped  the  drapeiy  of  these  flying  women  and  detained  them  here  to 
testify  against  their  will, — that  it  was  an  outrage  to  prefer  these  charges^  be- 
cause these  women  have  fled  and  saved  themselves  from  exposure  upon  the  sfcnid 
by  testifying  to  the  defendant's  delicate  attentions  to  them  Sir,  one  of  the  laat 
decisions  which  T  received  before  I  left  home,  made,  I  think,  within  the  last  year 
vby  the  English  Court  of  Chancery,  was  one  somewhat  pertinent  to  the  defend- 
4int's  views  on  this  Article,  and  1  shall  relate  its  main  feautures.     A  benefioed 
clergymen  of  the  Church  of  England,  was  arrested,  prosecuted  and  indicted  for 
a  crime  ao^ainst  nature.     He  was  acquitted.     He  left  the  country  and  was  gone 
for  some  years,  leaving  his  children  in  the  care  of  his  wife.    When  he  returned, 
ehe  refused  all  communication  with  him  and  reftided  him  al)  access  to  his  chil- 
dren.   He  applied  to  the  Court  of  Chancery  for  a  habeas  corpus  that  he  might 
either  be  restored  to  his  paternal  guardianship  over  his  children,  or  at  ieast 
have  access  to  them.    The  wife  and  mother  resisted  his  application,  and  for 
cause  showed  the  indictment  which  charged  that  horrible  crim^  upon  him.  He 
answered  the  indictment  by  producing  the  record  of  his  acquittal.    She  replied 
by  showing  that  he  was  acquitted  in  the  absence  of  all  evidenee  against  him, 
the  prosecuting  witnesses  having  vauished  btfore  the  trial.    Upon  this  case  the 
Court  says,  that  even  under  circumstances  of  collusion — and,  by  the  way,  none 
were  shown  there — but  that  eren  in  a  case  of  collusion  between  the  defendant 
and  the  witnesses,  so  that  the  evidence  upon  which  the  accusation  is  founded, 
is  not  brought  forward  at  the  trial,  the  judgment  of  acquittal  is  a  legal  pre- 
aumption  of  innocence;  but  that  it  is  not  a  moral  presumption  of  innocence: 
that  it  is  conclusive  evidence  in  a  Court  of  Law,  but  not  even  preemnptive 
evidence  in  a  Court  of  Morals;  and  the  Court  holds  that  when  it  appears 
that  the  arrest  took  place  upon  evidence  and  that  the  indictment  was  found  upon 
evidence,  although  the  Court  does  not  know  what  that  evidence  was  and  o^nnot 
judge  of  its  weight  or  truth,  and  that  the  acquittal  took  place  becanee  that  evi- 
dence was  lost  or  absent;  thm  the  acquittal  cai*ries  with  it  no  moral  presump- 
tion of  innocence.    And  the  Court  indignantly  tnrned  away  that  clergyman,  and 
says  that  it  will  not  prostitute  its  power  either  by  giving  the  ensbody  of  the 
children  or  giving  access  to  the  children,  to  a  father  who  bad  8o  eaeaped  from 
gxick  an  accusation. 

The  flight  of  witnesses,  Sir,  is  no  presumption  of  innocence,  and  common 
decency  might  have  restrained  all  this- ihockery  of  indignation.  But  we  hare 
some  proof;  indeed  I  feel  that  we  have  enough  of  proof.  We  haVe  the  cases 
of  Mrs.  Howe  and  Mrs.  Pope.  We  have  some  evidence  of  tlieir  interviews. 
Our  proof,  as  we  believe  and  claim,  has  not  penetrated  the  secret  history  of 
those  interviews;  but  we  have  some  proof  of  their  character.  And  the  grwe 
and  learned  gentleman  who  abjured  ^1  rhetoricki'dtscassibn  of  tfalscauae,  when 
he  came  to  these  cases,  stopped  to.amtise  the  €o)!irt'with  broad  and  loose  l^rhj, 
and  sneeringly  inquired  what  constitutes  an  indecent  interview.    He  acoA  at 
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the  idsft  of  indecency  in  the  interview  between  Mri  Howe  and  the  chaste  Jiidxe 
•of  the  Beoood  judicia]  circuit;  and  asks  of  us  what,  an  indecent  interview  is. 
Aye,  he  challenges  the  judgment  of  this  Court  to  settle  what  makes  an  inter- 
view indecent.  I  will  not  insalt  the  sense  of  decency  of  this  Court  by  pray* 
ing  its  judgment  of  indecency.  I  do  say  that  this  ridicule  calk  loudly  for  judg- 
ment of  guilty  upon  these  Specifications.  A  private  interview ;  a  private  and 
secret  interview ;  no  eye  but  God's  looking^  on ;  in  a  bed-chamber  in  a  public 
house,  a^'oiding  the  parlor  made  decent  by  the  presence  of  the  landlady  and 
her  dkildren;  between  a  Judge,  sitting  in  judgment  on  the  fortune  of  the 
Imeband,  and  the  suitor's  wife,  a  poor,  weak  woman,  who  was  there  to  propi- 
tiate his  judgment,  who  could  not  trust  the  office  to  the  knowledge  or  reason 
of  lier  husband,  but  who  trusted  to  her  own  sex  to  accomplish  what  she 
sought;  sitting  upon  the  side  of  a  bed  in  that  privacy  ;-^that  is  not  a  private 
and  indec  nt  interview  1  I  do  not  know,  Sir,  but  that  when  Joseph  was  a 
Judge  in  Israel,  such  an  interview  might  pass  for  decent ;  I  hardly  think  a  sen- 
sitive husband  would  have  thought  so.  But  it  seems  that,  immaculate  and  oele- 
.  brated  as  Joseph's  virtue  was^  it  was  put  to  its  test  by  an  adventurous  woman ; 
and  I  doubt,  Sir,  and  doubt  mortally,  if  the  test  had  been  put  upon  this  Judge, 
whether  Mrs.  Potiphar  would  have  been  obliged  to  content  herself  with  the 
trofrfiies  of  his  apparel,  the  torn  skirt  of  his  garment.  Bat  that  lady  lived  in 
other  days  and  under  a  different  judiciary.  Mrs.  Howe  is  the  lady  of  our  ia- 
terview.  There  they  were.  Sir,  in  the  old  language  of  the  law,  solna  cum  sola*. 
If  a  husband  and  wife  had  been  separated  for  years,  and  just  that  proof  of 
interview  between  them  could  be  given,  and  a  child  followed  in  the  natural 
course  of  time,  that  proof  would  be  proof  of  access  and  that  interview  would 
legitimate  tlie  child.  Far  leas  suggestive  proof  than  that  would  do  it.  And 
that  interview  is  not  private  and  indecent !  When  Mr..  Finch  had  discoyersd 
these  parties  in  that  attitude,  he  retired,  gracefully  as  the  gentleman  says,  from 
the  room.  Mr.  Finch  did  not  like  to  intrude,  and  we  all  know  that  any  third 
person  is  an  intruder  in  such  cases.  Mr.  Finch,  then,  gracefully  withdrew,  and 
when  he  brinfi^  his  evidence  here  and  proves  the^  facts;  when  he  proves  that 
interview  with  this  lady  sitting  upon  the  side  of  the  bed,  in  that  bed-room, 
avoiding  the  public  parlor,  avoiding  every  room  but  a  bed-room,  avoiding  the 
Judge's  own  bed-room,  in  which  the  members  of  the  bar  might  seek  less  sancti- 
fied judicial  intercourse,  and  taking  another  forbidden  to  be  entered  by  any 
but  the  happy  and  privileged  Judge; — when  Mr.  Finch  has  proved  these  facts^ 
and  proved,  as  we  supposed  pretty  conclusively,  the  private  and  indecent  inter- 
view ;  lo !  the  lady  of  this  tale,  Mrs.  Howe  herself,  is  called  upon  the  stand 
by  the  defence.  There  are  ladies  in  the  world,  I  suppose,  weak  enough  to  fed 
troubled  on  the  stand  under  such  circumstances.  She  comes  upon  the  standi 
oalm,  cool  and  self-possessed,  and  gives  her  testimony  as  a  commonplace  relaticMSu 
Stronr  in  herself,  Mrs.  Howe  faces  Mr.  Finch's  evidence  without  surprise  or 
irritation  or  confusion.  She  coolly  denies  ail  impropriety.  She  swears  in  effect 
that  the  Judgei's  conduct  was  exceeding  chaste,  exceeding  pure.  She  rather 
thinks  she  sat  upon  a  chair ;  it  is  possible  she  may  err  upon  that  little  immate* 
riahty  and  that  she  may  have  sat  upon  the  bed.  Finch  swears  that  he  saw  her 
there.  She  did  not^  pretend  to  refute  or  explain  the  twin  indentations  in  the 
bed,  sworn  to  by  Finch.  She  admitted  the  interview,  but  she  swore  it  was  all 
nhaste,  ail  pare^  all  virtuous.    But  she  says  that^  after  the  sweet  converse  which 


.toiok'  plttee  in  that  roon  had  been  iatarriipidd  bj  the  irrebfant  iatmaion  of 
.Fiwsh,  and  that  gentlemao  had  retraated  *^with'  his  fiagitr  in  bis  month  omuw- 
'Uiingfyf'^'^l  should  have  thought,  iba^pishljr,  but  her  8Ugg;e^v6  mamoij  mj& 
•^^iwiauatiDglyt— ^6  t^ls  us  in  tulMBtaiioe  that,  aa  they  were  enjoying  tkie  chaste 
>intieroaur86,  the  Judge  playfully  threw  his  arm  arouatd  her  a&d  claspad  her  little 
(body,  and  pleasantly  vemarked  *<what  a  little  wonaan  yon  are,  Mn.  Howe/* 
Upo|i  this  endearing  advance,  she  teitified  ithat  she. told  him  she  had  come  thaie 
^pon  business  and  expected  him  to  treat  her  as  a  gendeman.    She  would 
neither  deny  nor  affirin  the  phrase  which  baa  beoome  prorerbial.ia  Waukesha, 
^  Bopioess  first,  Judge,  and  pleasure  after."    I  ssked  the  bdy^-^not  <}uites,  I 
think,  as  recited  by  my  learned  friend — some  quesiioo  ;  the  gentleman  him- 
eelf  I  'believe  it  was,  who  asked  the  first  question,  in  answer  to  whidi  she 
awore  that  Judge  Hubbell  made  no  iramodest  proposition  to  her  there;  ihen 
it  w»B  I  asked  her-^*^  Mrs.  Howe,  didn't  yon  consider  that  private  imposition  of 
hands  in  that  bed-room,  an  immodest  proposition?''    **  Oh  No,"  She  anawerod 
tne.    She  thinks  it  all  eaeceeding  right,  eieeeding.pure  and  chaste.  "  But,  Mn. 
Howe^"  I  pressed  her,  *^  if  the  Judge  waa  so  very  proper  and  so  very  chaste, 
why  make  the  suggestion  that  you  expected  him  to  behave  like  a  gentieman 
towards  youT    ^  As  a  guard,^'  was  the  apt  reply.     ^  But  as  a  guard  agauaft 
what,  Mrs.  Howe;  if  his  conduct  was  so  pure  and  so  good,  you  .needed  no 
gusfd  against  it  f^  I  still  ask.    Her  reply  is  ready— ^'  Against  anythiag  wiuch 
might  happen,  which  he  might  afterwards  do."    **  But  what  put  you  on  your 
guard,  Mrs.  Howe,  against  what  he  might  do  r—Tfae  gentleman  saya she  gave 
me  a  good  aaswer.    I  think  she  did.    I  thmk  she  gave  me  a  moat  aigidficant 
answer,  pregnant  with  the  philosophy  of  that  interview.  I  think  it  the  aoawer 
of  a  woman  who  knows  well  the  nature  and  evidence  of  passion  in  man,  who 
knows  well  how  to  play  upon  man's  passbns  and  to  accomplish  her  ends  by 
playing  upon  them.    I  think  it  the  answer  of  a  woman  well  skilled  to  ezeke 
and  io  balk  passion  until  she  has  subdued  man  to  the  purpose  she  has  played 
upon  his  sex  to  accomplish.    I  think  she  gave  me  the  answer  of  a  woman 
who  does  pursue  ^businees  first  and  pleasare  after."     It  is  an  answer  full 
of  sex,  shrewd  and  disdplined. — *^  Human  nature."    Mrs.  Howe's  knowle^ 
of  humau  nature  led  her  there,  and  put  her  on  her  guard  when  then.     A  less 
demonstrative  approach  would  have  been  sufi^eiently  suggestive  to  her.  Human 
nature !    It  says  all.    It  is  evident,  Mr.  President,  fiiat  the  lady's  aludy  of 
Jiuman  nature  had  not  been  in  the  story  of  Joseph  in  the  Bible.    Human  na- 
ture, in  her  use  of  it,  is  a  very  comprehensive  and  suggestive  term. 

So  of  Mrs.  Pope.  She,  through  her  fKend,  Dr.  Graves,  makes,  a  judicial 
appointment  with  the  Judge  of  tne  Second  Judkial  Circuit.  She  b  an  appli- 
<ant  in  one  of  his  Courts  for  a  divorce.  She  wants  to  have  it  settled,  not  through 
tier  counsel  in  court  by  judgment  from  the  Bench,  but  in  a  private  judicial  in- 
terview with  the  Judge,  what  her  rights  are;  what  her  course  should  be;  and 
ehe,  properly  enough,  perhaps,  makes  an  appointment  te  go  there  with  Dr, 
isrreves.  I  mean  properly,  as  concerns  herself.  It  aeema  that  she  went  without 
the  Doctor,  about  the  time  that  he  appointed  to  ga  The  Doctor  aays  he  went 
to  accompany  her,  but  found  her  gone,  on  aoecnint,  I  suppose,  of  some  difiSsrenoe 
in  time.  In  her  anxiety  for  judicial  light,  it  seems  tnaVshe  suppoaed  heraaif 
aafe  in  going  alone.  So  much  we  know.  What  further  we  know  we  know 
"^nly  from  the  defendant's  own  accounts.   He;  is  aoeuaed  of  indeoenoj  in  that 
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interview.  Apd  here  I  wish  to  aualifj  somethinjg^  which  I  said  yesti^daj.  I 
believe  I  gave  the  impression  inat  the  Hanej'case  was  the  6n]y  one  of  these 
charges  circulated  against  the  Judge  at  the  last  election,  I  wish  td  say  thtit 
this  story^  also  was  a^esed  against  him  at  that  time,  bat  not  in  print.  It  was 
whispered,  but  not  published.  Mrs.  Pope  goes  to  his  room  alone.  An  aiccusa- 
iion  goes  out  against  him  of  improper  conduct  towards  that  female;  and  he 
tells  his  own  storj  to  Mr.  Randall,  in  answer  to  Mr.  Hant^airs  frank  statement 
of  the  imputations  against  him.  He  tells  Mr.  Randall  that  in  his  interview 
with  Mrs.  Pope  he  behaved  lilce  a  priest  f  What  is  the  behavior  which  he  said 
would  become  a  priest?  Why  he  put  his  arm  arotmd  her  too?  The  judicial 
arm  embraced  her  also ;  and  she,  it  seems,  npt  appreciating  the  judicial  caress^ 
eecaped  from  it.  I  do  not  pretend  to  know,  Mr.  President,  what  the  private  com- 
xnu.nion  of  priests  with  females  may  be ;  but  if,  according  to  the  defendant's 
theory,  they  are  in  the  habit  of  imposing  hands  upon  the  persons  of  the  tender 
seX|  I  advise  the  ladies  of  their  congregations  to  avoid  private  sacerdotal  inter- 
views. Between  persons  of  opposite  sex,  standing  in  no  conjugal  relatibn,  pri- 
vate manipulation  is  hardly  orthcylox.  Mr.  President,  it  is  said  that  he  who  Iay& 
his  hand  upon  a  woman,  save  in  the  way  of  kindness  is  a  brute.  I  say  more; 
he  who  puts  his  hand  upon  a  woman,  even  in  kindness,  save  in  that  kindness 
which  is  authorized  by  tne  relations  between  them ;  he  who  lays  his  hand  in  the 
unauthorized  instinct  of  sex  upon  a  woman,  insults  and  wrongs  her.  I. speak 
not  here  of  bestial  assaults  upon  the  sanctity  of  woman's  person.  I  care  not 
whether  man's  arm  be  thrown  gently  around  the  waist,  or  man's  hand  clasp  the 
hand  of  woman ;  I  care  not  what  the  imposition  of  hands  may  be,  if  it  be  the 
imposition  of  sex  unauthorized  by  the  relations  of  the  parties,  or  the  free  con- 
sent of  the  woman  first  given,  it  is  a  brutal  assault.  It  is  the  assault  of  lu^t 
upon  the  outworks  of  chastity.  It  is  an  attempt  to  debaii^hi  Mr.  President, 
God  has  made  man  strong  and  woman  weak  Mr.  President,  the  same  God 
has  yet  made  human  society  dependent  on  the  chastity  of  woman,  and  on 
inan's  faith  in  it.  Take  chastity  from  woman,  and  family,  kindred  and  home 
become  things  unknown  amongst  men,  as  unknown  amongst  the  brutes  of  the 
wilderness.  What  protects  society  ?  What  upholds  the  purity  of  woman,  which 
is  the  life  and  being  of  woman  upon  this  earth?  Ruled  by  the  laws  of  mere 
physical  force,  they  walk  upon  the  earth  subjects  of  man's  passion,  as  a  man 
walking  the  wilderness  of  Africa  is  the  subject  of  the  untamed  appetite  of  the 
wild  beasts  who  roam  there  in  the  supremacy  of  brute  force.  But  God  has 
given  to  woman  a  chastity  of  being  that  men  worship  like  an  idol.  God 
making  woman  weak  in  body,  has  made  her  strong  in  purity ;  and  she  walks 
this  earth,  with  all  the  master  strength  and  undisciplined  passion  of  m^n  libout 
her,  and  yet  walks  and  will  walk  this  earth  for  all  time,  free  and  secure  in  her 
native  modesty,  unapproached,  save  in  honor,  unsullied  even  in  thought  That 
is  God's  charter  to  woman — that  is  her  guard  on  earth.  And  the  man,  I  care 
not  who  or  what,  unlicensed  by  any  relation  of  legitimate  affection,  claiming 
no  father'sy.no  brother's,  no  son's,  no  husband's,  no  recognized  and  aoo^pted 
lover's  right;  the  man  who  in  the  effrontery  of  passion,  or  the  disguised  ap- 

f  roaches  of  passion,  but  raises  his  hand  towards  her,  aye,  but  lookjs  his  lust  to 
er,  is  a  brute  who  outrages  not  merely  her,  but  outrages  all  the  sanctities  of 
human  nature  in  her  person.  Sir,  even  the  worst  men  and  the  worst  women 
are  not  mere  brutes.    They  do  not,  as  I  think  Shaksp^e  has  it,  '^loek  aj^d 
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leapj'    The  most  ae^raded  human  passion  reverences  *in  its  object  somethingr 
of  the  sanctitiee  of  human  nature ;  the  most  degraded  hamao  passion  feels  its 
waj  and  has  its  gradual  approaches  to  consummation.   The  madness  of  passion 
may  indeed  sometimes  violate  all  laws,  human  and  divine;  but  practised  de- 
bauchery is  a  coward,  and  gropes  its  way  with  lustful  word,  and  eye  and  hand. 
J  ask  of  the  common  sense  of  this  Court,  if  Mrs.  Howe,  when  that  judicial  arm 
was  so  fondly  thrown  around  her  little  body,  did  not  repel  him,  whether  that 
scene,  that  private  ooipmnnion  ended  there  ?     Was  there  no  interpretation  in 
the  sensual  eye,  was  there,  indeed,  as  she  tells  us,  no  suggestion  in  the  unli- 
censed embrace  ?     Who  believes  that  if  Mrs.  Pope  had  not  raised  up  those 
supplicating  womau*s  hands,  which  he  ridiculed  in  his  electioneering  tale ;  if 
she  had  not  in  her  agitation,  instinctively  raised  up  those  palpitating  arms  upon 
which  he  threw,  in  his  account  to  Mr.  Randall,  a  brutal  mockery,  which  was 
in  spirit  a  mockery  of  all  female  purity;  if  she  had  not  in  her  frightened  con- 
fusion asserted  the  modesty  of  woman,   imploring  him  to  believe  that  he  had 
mistaken  her,  "  she  was  no  such  woman ;'' — who  believes  that  the  judicial  arra 
would  have  been  contented  with  that  external  embrace  of  her  waist,  that  her 
judicial  host  would  have  been  satisfied  with  that  barren  tax  upon  her  wasted 
person  and  those  broken  features  pleading  for  a  divorce  from  a  brutal  husband! 
Who  believes  that  hii  virtue  would  have  redeemed  that  scene  from  consum- 
znated  pollution  ?  Who  believes  that  rampant  vice,  unopposed,  halts  in  its  career 
or  surrenders  opportunity,  to  virtue?     Away  with  such  effrontery  of  pretence  I 
It  is  an  insult  to  our  intelligence,  to  palliate  the  character  of  those  interviews. 
1  assume  them  to  be,  what  the  common  intelligence  of  mankind  ^ill  assume 
them  to  be.     Those  interviews,  thus  private,  thus  indecent,  were  attempts  of 
debauchery,  i^ot  balked,  if  in  one  case  balked  at  all,  by  any  residuary  virtue  of 
this  defendant.     And  were  they  not  in  the  language  of  this  charge,  attempts 
to  iiee  his  judicial  station  and  influence  for  the  purpose  of  debauchety  ?     Both 
of  those  poor  women  seek  him  as  a  judge.    Mrs.  Howe,  by  her  own  story 
which  I  shall  comment  upon  by  and  by,  but  which  I  may  take  as  true  for  the 
present  specification : — Mrs*  Howe  says,  she  sought  him  for  the  purpose  of  get- 
ting a  judgment  against  her  husband  vacated.   I  know  nothing  about  the  fact) 
and  circumstances  of  that  suit;  and  I  care  nothing  about  them.    It  may  be, 
though  I  know  not,  that  her  husband  was  poor.    It  may  be,  though  I  know 
jDot,  that  he  was  honorable  and  happy  in  an  humble  home.  It  may  be,  that  the 
judgment  given,  as  she  alleges  by  mistake,  was  hanging  like  a  black  cloud,  over 
that  home,  robbing  it  of  its  sunshine  and  likely  to  burst  over  it,  driving  forth 
from  it  husband  and  w  ife,  children  and  household  gods.   And  she,  be  she  good 
or  bad,  sought  him  with  that  strong  feeling  which  binds  woman  to  her  home; 
aye»  binds  the  worst  women  to  their  homes.    The  worst  wife  that  walks  this 
earth  has  a  sentiment  of  home;  iind  even  when  she  betrays  the  honor  of  hec 
liome,  she  continues  to  feel  its  influence  and  to  cling  to  its  remaining  sanctities; 
her  only  safe  refuge  on  earth,  where  her  children  were  born  in  love,  and  nur- 
tured in  innocence,  where  dwells  her  husband,  whose  roof  only,  however  she  may 
have  dishonored  him,  can  shelter  her  in  honor  upon  earth ;  the  home  of  all  her 
affections,  however  sullied  by  her  passions.    Even  when  she  deserts  it  for  hate, 
or  forfeits  it  for  passipn,  the  holy  sentiment  of  home  is  inherent  in  her  woman's 
nature,  and  through  all  infidelities  and  vices,  retains  a  place  in  her  woman's  heart 
^11  she  dies.    And  this  poor  woman,  good  or  bad,  this  Mrs.  Howe^  cherished 
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{hat  setitiment.    This  judgment — ^to  vay  nothing  here  of  the  indictment — 
threatened  to  break  in  storm  over  her  home.    She  does  n«t  ask  her  husband  to 

JO  to  the  judge.  He  had  opposed  the  Judge's  election ;  and  she  knew  the 
udge.  She  knew  that  the  male  sex  who  yotud  on  the  wrong  side,  had  little 
hope  there  for  mercy,  or  for  merciful  judgment.  But  she  knew  that  the  judicial 
beart  was  open  to  the  pleadings  of  female  nature,  and  the  influence  of  female 
charmsy  even  when  cast  in  a  very  small  mould.  She  sought  him  there  to  im- 
plore away  that  cloud  bangmg  over  her  home.  She  says  he  admitted  the  ju8« 
tice  of  her  claim.  She  says  he  told  her,  if  she  got  the  proof,  he  would  do  what 
she  wanted.  And  to  that  poor  woman,  thus  brought  to  his  feet  to  plead  for 
the  botne  of  her  husband,  and  the  bread  of  her  children ;  with  her  hopes  thus 
hanging  on  his  words,  this  Judge  upon  the  bench  feels  and  manifests  his  sex.  In 
that  supplicating  attitude,  the  judicial  arm  embraces  her.  And  is  not  that  using 
bis  judicial  station  for  the  purpose  of  debauchery?     Did  he  not  assent  to  that 

$>rivate  interview,  in  that  private  bed-room,  avoiding  the  parlor  where  Mrs. 
ones  and  her  children  were,  and  where  the  interview  could  not  have  been  in- 
decent ?  Did  he  not  know  that  that  woman  sought  the  inter\*iew  with  him  for 
judicial  favor  ?  Did  he  not  know  the  power  of  his  position  over  her,  did  he  not 
hear  her  complaints  and  prayers  to  him  as  a  Judge,  and  did  he  not  abuse  his 
judicial  power  and  station,  and  influence  over  her,  when  his  prurient  arm 
clasped  her  person,  as  the  first  approach  of  lust  to  its  end  ?  She  is  his  witness, 
Bworn  here  for  his  justification  and  her  own  fame.  What  is  her  excuse  for  the 
indecent  privacy  of  that  meeting  ?  She  says  that  the  parlor  was  occupied  by 
Mrs.  Jones  and  her  children.  She  tells  us  in  her  pert  way,  that  Mrs.  Jones 
made  a  nursery  of  it.  I  tell  this  defendant  and  his  lady  witness,  in  the  name  of 
common  decency,  that  when  they  have  judicial  business  together,  and  have 
none  but  judicial  business,  their  meeting  had  better  take  place  in  a  nursery  with 
the  children  and  the  childrens'  -mother,  had  better  be  in  the  kitchen  with  the 
cook  and  scullion,  had  better  be  in  the  decent  security  of  the  public  highway, 
had  better  be  in  the  common  jail,  with  witnesses  to  protect  them  both,  than 
be  held  by  connivance  in  a  bed-room,  solus  cum  sola.  And  what  was  there  so 
forbidding  in  the  parlor  to  mar  the  communion  of  the  judge  and  the  lady,  if 
this  interview  was  so  honest  and  so  pure  f  The  presence  of  Mrs.  Jones  and 
her  young  children  would  be  no  restraint  to  Mrs.  Howe  and  the  Judge  from  say- 
ing anything  that  might  be  openly,  properly,  honestly,  or  decently  said  between 
them  on  the  subject  of  her  business;  their  presence  would  be  a  restraint  oa 
tenderer  communion.  If  this  woman  was  right  in  making  her  appeal  to  him 
to  set  aside  that  judgment,  what  harm  could  come  of  it  if  Mrs.  Jones  and  her 
children  should  know  it  ?  Was  Mrs.  Howe^s  objection  to  those  spectators  that 
In  an  open  interview  in  (heir  presence  in  the  public  room,  she  could  only  bring" 
her  reason  and  not  her  sex  to  bear,  in  accomplishing  her  purpose  ?  There  is 
no  other  rational  explanation.  And  on  his  side,  when  he  heard  that  Mrs.  Howe 
wanted  to  see  him,  and  was  in  an  adjoining  bed-room  waiting  for  him ;  why,, 
if  he  would  see  her  at  all,  did  not  this  chaste  Judge,  this  second  Joseph,  go 
down  to  the  parlor,  and  say,  *Met  her  come  to  me  here;  I  will  have  no  private 
chambering;  I  will  hear  her  as  a  Judge,  but  I  will  not  be  tempted  by  her  aa 
a  man  P  Was  he  betrayed  by  innocence  or  by  lust  f  The  motive  is  palpable 
in  the  conduct  of  both.  He  expected  his  usual  judicial  entertainment  with 
fhe  lady;  and  she  expected  to  accomplidx  her  end  by  playing  on  his  passions 
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9n4  holding  th^m  in  suspense,  rajbaervie^  to  ber  visbeB.  And  it  does  not 
idt^r  his  position  if  she  cheated  him  of  the  hope  she  excited,  upon  her  toiie  and 
comprehensive  axiom,  of  '*  busineas  first  and  pleasure  after." 

How  was  it  with  Mrs.  Pope,  a  poor  lonely  wooian  in  the  most  melancho]/ 
position  in  which  a  woman  can  be  placed.  We  may  mock  it  with  the  caot  sneer 
of  ''grass  widow;"  but  sneers  prove  nothing,  and  the  woman  who  stands  alone 
imon  eartb,  neither  wife,  roaid,  nor  widow,  is  in  a  condition  to  invoke  all  our 
pity,  J€et  about  it  as  we  will:  Mrs.  Pope  was  seeking  a  divorce  from  a  brutal 
imsband ;  and  with  the  natural  anxiety  of  a  voman  under  such  circumstaDcei^ 
she  readily  and  innocently  listens  to  her  counsel,  who  advises  her,  as  it  appears 
here  in  proof,  that  it  would  be  proper  and  useful  for  her  to  see  the  Jivige  on 
the  subject.  Being  a  stranger  to  him,  she  applies  to  Dr.  Greves  to  accompany 
her.  He  promises  to  go  with  her,  but  tells  her  that  there  would  be  no  baim  ia 
ber  going  alone. 

Judge  HuBBELL.    There  is  no  proof  of  that. 

Mr.  Ryan,  That  is  the  testimony  of  Dr.  Greves.  And  finally  she  does  go 
alone.  I  know  not  who  that  woman  was,  I  know  not  where  she  came  from,  I 
know  not  and  I  care  not,  if  she  was  ever  in  a  Court  of  Justice,  or  ever  saw  the 
saored  judicial  person  before.  But  that  woman  evidently  went  to  that  inter- 
view in  the  faith  which  men  and  women  have,  till  such  trials  as  those  disabuse 
them,  that  if  honor  does  not  sit  upon  the  bench,  what  does  sit  there  will  ape 
integrity  with  a  decent  hypocrisy.  She  went  there  this  poor  woman  in  that 
position,  seeking  for  a  divorce,  seeking  to  be  freed  from  the  brutality  of  a  bua- 
band,  seeking  an  escape  from  the  marriage  which  had  been  to  her  an  oppresaioii, 
sot  a  protection,  standing  alone  on  the  faoe  of  the  earth,  but  seeking  in  her 
loneliness  to  stand  untrammeled  by  the  power  of  a  brute;  she  goes  there  to  him 
who  wears  the  robes  of  Justice,  she  tells  her  sorrows  and  appeals  to  him  to  be 
freed  from  the  wrong  and  insult  of  one  piece  of  manly  brutality,  and  he  answers 
her  woman's  trials  and  tears,  by  throwing  his  lusty  arm  in  passion  around  her 
person.  I  care  not  to  say  it,  it  was  a  brutal  act,  a  cowardly  act.  And  when 
she  was  told  to  continue  the  story  which  her  agitation  broke  short,  when  she 
raised  to  him  those  supplicating  hands,  trembling  in  fear  a^d  insulted  modesty 
and  protested  to  him  that  she  was  no  such  woman  as  his  purposes  inferred;  if 
there  had  been  in  that  heart  one  manly  throb  towards  the  sex  that  bore  bim,  if 
there  had  been  in  that  heart  one  sense  of  delicacy  towards  the  sex  to  which  we 
all  owe  our  being,  without  which  our  lives  would  be  a  waste,  withoat  which  it 
has  been  beautifully  said  the  beginning  of  life  is  without  succor,  the  middle 
without  pleasure,  the  end  without  oonsolation;  if  there  had  been  one  reverence 
fi)r  humanity,  one  spark  of  noble  manhood  in  that  heart,  those  pleading  hands 
bad  never  been  mocked  by  him. — But  there  are  rare  men,  thank  God  nre,  ia 
whose  breasts  passion  is  pure  brute  lust,  little  different  from  that  which  '  looks 
and  leaps.'  There  was  a  man  invested  under  the  Constitution  of  this  State 
with  the  judicial  power,  that  fearful  power  which  I  described  in  my  opening 
ip  this  case^  delegated  to  him  as  the  holy  trust  of  public  justice.  There  was  the 
home  of  one  woman  threatened  by  an  execution.  Thera  was  the  other  womaa 
pleading  for  a  divorce  from  a  brutal  husband.  Both  were  perfectly  in  bb  power. 
Their  welfare,  the  sanctity  of  their  homes,  the  prospects  of  their  lives,  were  a 
living  thought  in  that  man's  breast,  to  give  or  to  refuse.  And  he  lays  unholy 
bands  upon  them,    I  ask  this  Court,  and  I  ask  it  solemnly  b^re;^— we  are  m 
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«M'bj  I  a  liMMB'liAUti'  tfafi  bflflft  cl  118  (otnBftft  idi^ttj"  taeh  ofieo^oi  ioC  our  mx  t^ 
ue  other;  but  drrong^  our  wont  ierity,  there «k  in  our  htarti  » relefBraiDg 
{nioctpW  t>£  fautnaintj,  of  f^anthropy^  which  does  not  mook  sueh  wrong; 
and  if  tbeife  be  here  iq  this  Covrt,  in  every,  heart  id  tUs  Court,  ^  I  know  there 
J0,  ravcDDenoe  fgr  the'  solhezs  who  bore  u%  revereaee  for  the  wiree  who  have 
Iidn  by  usi  reverence  for  the  danghiere  who  have  been  bom  to  us;  Kever^QQe,  if 
we  have  neither  wives  nor  daughters,  for  that  real  or  ideal  pattern  of  female 
exedleiiea  which,  up  mau  ever  lived  to  maturitj  without  cheriafaiug  in  his  h^art 
aad  carrying  there  a  glorious  idol  of  afieotion;  if  there  be  in  every  heart  here 
tiuit  Despeol  for  female  virtue,  for  female  honor,  for  female  puritj  of  character; 
I  aak  thia  judgment. of  ibis  Court  upon  this  Judge,  who  has  prostituted  his  high 
jodiaial  power  to  strumfetlte  the  suitors  of  his  OourAs,  I  say  this ;  that  if  roving 
but^  if  rampant,  indiaorimkiata,  vagabond  lust,  bound  by  no  ties,  limited  withia 
no.  bounds,  quelled  by  ao  oonsideration,  is  to  sit  upon  the  bench,  let  us,  if  we 
oaimat  teach  it  virtue,  at  least  teach  it  that  decent  propriety  which  min^ics  virtue 
witb  a  modest  hypocrisy.  Let  us  teach  such  lust  that,  rove  as  it  will,  at  least 
tlie  judicial  character  must  not  rove  with  it.  Let  us  teach  a  lesson  to  such  noen 
thatt  approach  women  as  they  will,  they  must  not  appfoach  them  at  least  in 
iJieir  judicial  character;  that  if  they  seek  to  seduce  and  defifradeall  of  the 
fiwaalesextbey  meet,  they  must  do  it  at  least  in  their  unofficial  brutality,  and 
tnuat  cot  pollute  their  judicial  robes.  Let  us  in  the  name  of  human  deQen<;yi 
teach  the  world  that  no  man  sitting  on  the  judicial  bench  amongst  us,  will  be 
tolerated  to  exercise  his  judicial  power  ever  poor,  weak,  supplicant  wooien,  to 
fciinibk  thar  bodies  before  him  to  appease  his  insatiate  lust  It  is  cowardly, 
it  is  inhuman;  aye,  for  all  who  believe  that  there  is  a  Gk>d  in  heaven  to  punish 
tha  atmng  or.redjieas  the  weak,  it  is  damnable.  In  the  name  of  the  Assembly, 
I  ask  the  judgment  of  this  Court  upon  it. 

Paaaiag  on  to  Article  7, 1  take  up  Specificatioa  4 ;  the  case  of  Baiker  against 
I^rait  I  may  as  well  take  this  oceasioQ  to  remark,  that  what  I  say  upon  the 
principal  Specification  fmmed  upon  any  of  these  charges,  I  say  once  for  all  upon 
aill  the  Specifieationa  founded  on  the  same  facts.  There  has  been  much  discueson 
upon  this  specification,  as  to  whether  the  judge  ought  to  have  stayed  the  exe- 
Oiilion  ,or  no4.  I  am  not  going  to  follow  this  discussion,  or  much  of  a  similar 
character,  upon  the  details  of  the  evidence.  1  deem  them  irrelevant,  and>i|i* 
tanded  to  distract  us  from  the  main  considerations.  I  ha^re  a  brief  answer  to 
viake  to  all  that  has  been  said  about  the  stay  of  this  execution.  In  the  first 
plaos^  the  Judge  ought  either  to  have  given  no  judgQieot,  or  ought  to  have 
g^en  that  judgment  e&ct.  There  was  no  new  evidence  before  him  when  be 
teyed  the  execution.  If  there  was  such .  a  mistake  or  fraud  upon  the  record 
muL  VermoDt,  that  he  ought  to  have  refused  execution,  then  he  ought  to  have 
Mfhsed  judgment;  but  if  there  was  no  sueh  fraud  or  mistake,  as  warranted  him 
to  refiise  a  judgment,  he  should  have  permitted  the  execution  to  take  its  course. 
It  is  the  settled  Juw  and  practice  of  this  couutry,  ^miliar  to  the  legal  membeis 
of  -this  body,  that  the  judgments  of  every  State  in  this  Union,  are  entitled  to  the 
aaons  weight  in  werj  omer  State,  as  they  have  in  the  Strite  whose  Couits 
tender  them;  and  unless  there  was  something  on  the  face  of  that  Vermont  re- 
Qosd  to  show  that  the  Courts  of  Vermont  would  not  enforce  the  judgment,  the 
Courts  of  Wisconsia  were  bound  to  act  upon  it.  But  I  pass  that,  The  judg- 
aaent  waa  tendered*    Upon  no  motion  noticed  accordiag  fe>  th^  rules  (tf  toe 
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Courts  npon  na  sworn  evidenoe  ipresented  to  t1i«  Court;  but  as  their  own  iirit- 
1)688  tells  yoo,  upon  a  verbal  sugg^Ton  mndt  in  Courts  wlieft  the  plaintift'a 
counsel  had  gone,  the  execution  was  arreBted.  To  be  sure,  Mr.  Dewnar  8ay%  that 
he  expected' it;  he  had  reasou  from  the  known  disposition  of  the  judge,-  and 
from  his  avowals  in  that  case,  to  expect  it.  But  that  is  act  the  gist  of  &iaoa96b 
The  Judge  stayed  the  execution  contrary  to  the  practice  of  the  Court,  and 
against  the  decent  usage  of  all  Courts,  upon  th^  raene  ^tnsuppoited  suggestion 
of  the  party,  to  serve  the  personal  interest  of  the  party,  not  judicially  before  the 
Court.  He  granted  a  judicial  indulgence,  without : a- judicial  proceediDg  to 
obtain  it  And  I  do  not  care  whether  or  not  he  was  right  afterwards,  when  acdng 
upon  judicial  evidence,  he  refused  to  vacate  the  order  staying  the  execution.  I 
do  not  care  whether  the  affidavit  presented  at  a  subse^^uent  term,  was  true  or 
iklse,  was  sufficient  or  insufficient  to  warrant  a  stay  of  execution.  £  do  not  care 
whether  granting  the  jadgment  and  staying  exeoutiott  of  4t,  was  or  waanot 
better  for  the  party,  than  refiasSng  judgment  That  is  not  the  gist  of  this  Spe- 
cification. They  seek  for  a  guilty  motive,  and  here  their  judge  empfaatieally 
gives  one  to  us.  Whether  it  ^as  in  itaelf  and  upon  proper  evidence,  proper  Co 
stay  the  execution  or  not^  be  started  it  without  auy  evidence  and  avows  to 
Downer,  that  he  stayed  it  upon  a  corrupt  motive.  He  admits  to  Downer,  a 
careful  witness,  whose  careful  statements  no  attempt  has  been  made  to  impeaoh, 
that  there  was  no  legal  cause  for  staving  that  execution,  but  he  tells  him  the  real 
cause.  He  tells  him,  that  Pratt  has  other  money  to  raise  which  is  pressing  him 
severely.  He  says,  that  Pratt  is  hard  up;  an<^  that  he  staged  thia  execution,  not 
because  there  was  a  doubt  about  the  Veritiont  record,  nor  of  this  nght  to  b«T6 
execution  upon  the  judgment  hero,  but  because  Pratt  was  liard  up;  Because  it 
was  not  convenient  to  meet  the  execution,  he  stayed  it  for  his  friend  Pratt  1  That 
is  the  testimony ;  that  is  the  fact  Pratt,  I  suppose,  was  his  personal  and  judieiai 
friend,  and  the  Judge  upon  the  seat  of  judgment,  must  serrve  his  friends.  He 
must  keep  his  friends  rewarded.  Tli<e  law,  in  his  pliant  keeping,  must  give 
way  to  the  neoessities  of  his  friends.  It  was  inccAiveuient  to  Pratt  to  pay,  and 
the  process  of  the  Courts  must  yield  to  his  necessities.  That  is  the  gist  of  this 
evidence.    That  is  the  guilt  of  this  Specification.* 

Come  we  now  to  the  celebrated  case  of  VVyraan  against  Wymao.  It  is  true, 
as  the  counsel  has  exiiltingly  said,  that  here  the  memory  of  our  witness  has 
seemed  somewhat  to  fail  him.  It  is  very  true  that  he  told  us  in  efl^  upon 
this  stand,  that  he  had  been  terrified  out  of  his  memory,  and  he  told  us  by 
whom.  The  gentleman  says — I  perhaps  may  forgot  his  precise  language — 
that  Mr.  Ingham  was  a  weak  man  with  a  weak  memory.  I  admit  the  weak 
man,  but  I  doubt  the  weak  memory.  He  tells  us  that  his  memory  was  assailed, 
and  bow :  he  tells  us  that  his  memory  was  shakeb.  It  was  not  his  memory  ^at 
was  shaken,  but  bis  courage.  >  And  they  talk  here  of  the  power  of  this  prose- 
cution, and  of  the  weakness  of  the  defence.  Away  with  such  barefaeea  pre- 
tence! The  power  is  on  the  other  side;  a  fearful  power  and  fearfully  proved. 
There  it  not  a  Senator  in  this  Court  who  does  not  know  it,  who  has  not  seen  it. 
Here  stood  upon  the  stand,  a  living  example  of  its  blighting  force.  If  Inghan 
failed  us  in  all  else,  at  least  he  gave  us  a  living  exhibition  of  the  power  and 
character  of  this  defence.  Of  his  own  motion,  be  had  disclosed  to  the  Asseaa* 
bly,  upon  his  oath,  the  facts  upon  which  this  Specification  wae  fifamed ;  and 
when  called  here  t)o  ]H^ye  them,  he  came— poor,  foolish,  w:eak  young 
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updn- Um^  standi,  afrndto  utter  the  thitb  oat  of  his  memory;  so  assaiM  on 
erery 'aklo,  ao  terrified  out  of  bia  maohood,  that  mtiier  than  speak  oat  the  plain 
nfenoTfof  faia  eOBseience^  laiher  than  enceonter  again  the  tenor  which  bestridea 
bia  memory  like  a  night*tnare,  he  caats  a  Toluntary  blight  upon  the  chaiacto: 
of  bia  whole-life.  He  felt  thi»  shame.  He  felt  it  aomly  here  upon  the  standi 
and  aaMriad  in  palliation  a  coostitntional  treachery  of  memory ;  but  he  dis- 
played in  living  proof  the  true  cause — a  moral  cowardice,  worked  upon  here  to 
aappress  the  trath.  Mr.  President,  Shakspeare  g^ves  great  power  to  the  scene, 
when  Biohard  bares  in  the  council  chamber,  the  arm  blighted  by  the  arts  of  the 
"Widow  Shore.  Mr.  President,  I  want  only  the  power  to  parade  here,  with  far 
more!  emphatic  exbrbitbn^  in  the  cowed  consoience  and  blasted  memory  of  this 
poor,  flighted  witness,  the  terrible  reality  of  the  blighting  force,  the  witchcraft 
of  perverted  jodieial  power.  You  all  saw  it  You  all  saw  in  it  something  of 
the  aatute  of  that  power  which  has  been  a  Ihing  tyranny  ia  our  Circuit  You 
saw  and  beard  this  poor  yoang  man  upon  the  stand ;  vaciUadng  here  between 
liiafenr  of  tile  God  whcm  his  oath  had  invoked,  and  his  fear  of  the  criminal 
his  oath  should  accuse.  He  came  here  upon  this  staiid,  a  full  grown  man,  play> 
iog  a  man's  part  amongst  men  in  the  world ;  and  he  was  here  a  coward,*  afraid 
to  trust  his  own  memoryj  for  the  facts  of  his  evidence.  He  admitted  that  he 
liad  iwotn  to  these  facts  before  the  Committee  last  winter.  He  admitted  that 
then,  belore  he  was  tampered  with,  he  swore  to  them  all  as  the  undoubted  hcto, 
witaesMd  and  remembered.  And  so  when  he  was  here — when  he  consulted 
his  own  memory  alone,  it  was  juit  as  it  always  was;  but  when  he  recalled  what 
had  beeo'said  to  him,  and  by  whom,  not  to  remember,  then  he  could  remember 
nothing.  It' is  not  I  who  interpnt  his  testinaony  thus,  it  is  himself.  He  stood 
here  in  living  manhood,  and  confessed  it  before  this  Court,  his  country  aud  his 
God,  He  admitted  that  when  be  conkl  piit  a  blind  before  him,  and  shut  out 
the  basilisk  eyes  which  charmed  htm  and  made  a  coward  of  his  conscience,  he 
eould  remember  all  still  as  he  had  sworn  to  it  before;  but  when  he  came  under 
that  influence,  he  conld  remember  alraoet  nothing.  He  was  ^aken  in  body 
and'sou),  and  was.sura  of  nothing  be  bad  seen  or  heard,  said  or  done;  he  could 
think  of  nothing. but  what  had  been  said  in  terrorem  to  him.  The  facts  dance 
befbro  his  blteted  sight,  like  the  confused  and  undefined  phantoms  of  a  dream ; 
and  Mr.  Ingham'  dare  not  be  sure  of  anything.  No;  not  for  his  oath,  not  In:  his 
soIqI,  before  Gbd,  could  that  poor,  weak,  blighted  witness  remember  the  truth- 
he  had  witneiaed.  He  dare  not  trust  his  own  sworn  memory. .  His  memoiy 
waaiappaHed  by  fear.    Hisconseienee  was  silenced  by  fear. 

Ihis  was  our  witnee&r  Well,  terror  had  spared  him  something.  Hel  is  aUe, 
Mi  faaat,  to  lemember  something  of  the  truth  in  his  own^aeillaling  way.  He 
laonld  pvefer  tO'  forget  isvery  thing;  but  there  were  some  things  too  palpably 
MBembeied,  to  be  forgotten^  He  remembers  that  night  The  |;entletBab  ummb 
ibaUit'  wns  not  laft.  ■•  fie  seem  to  shrink  from  the  night  I  do  not  knotir,  Sir, 
that  deeda  are  damned  or  sanetified  by  the  hour  at  which  they  are  comoiitted. 
The  AoweiB,  •  nideed,  jf^erally  dose  with  the  day ;  and  the  virtues  are  seldonor 
nigh^walken; '  But  there  are  men  and  women  Uesaad  with  tastes  which  lovh 
the  moon.  There  are  peqpenaitiee  more  contenienlly,.  eracionsly  and  giaeefiilly. 
mdhlged  in  ^Ihelshaiiow  of  .the  night  than  tndar  tho  k^ht  of  the  day.  But  16 
k  not  da^  whkh  makes  iviiine,  nor  night  iwhiehimakea  vice.  Vice  mily  conil* 
^  obeeurily  of  dght  foe  ronannlmont;  and.-  ialhianaa*%  whether  it  waa  llit» 
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ot  eftdj,  w«  have  it  at  least  eonveiiieDtly  dtiik.  Mr.  Inghinii  carnal  ranteoaber 
the  hour;  bat  he  caa  remember  after  dark  a  man  cosmig  lo  Stymbni'a  m 
aeeret  aad  diigniaed  and  eo  conducted  up  Btaink-^-Hu  eariesitj  was  nataiafljr 
aroused  to  ascertain  who  it  was.  Curioua  to  know,  he  stsfed  there  for  some- 
time> — Mi  the  geotlemaa  said  to  him  and  he  said  to  this  Couit,^— nntfl  sltop 
overcame  curiositjr.  He  eaanot  tell  how  long  he  remained  there.  His^wn  ita»« 
pression  is  that  lie  staid  till  11  o^olockv  but  he  ie  frightened  out  of  all  dlstindt 
reeoUectioo,  and  cannot  tell  us  whether  he  remsfined'five  minutei  or  five  hovim. 
The  Court  must  judge  how  long  it  took  in  those  oircumstaaces  of  taniaiiaad 
curiosity,  for  sleep  to  subdue  watchfulness  in  Mr.  Ingham's  peculiar  oigaoiia- 
Itak.  Well,  he  went  home  to  bed,  with  unsatiated  onrioeitj ;  that  he  can  !•• 
member.  Buit  he  cannot  remember  that  he  was  solicited  hj  Sejraour  to  go;. 
DO,  not  a  word  can  his  shaken  memory  recall.  Seymonr  sweisra  that  this  waa 
the  interview  at  which  Atwood  and  his  wife  wen^  preseDt  Seymonr  saya  tbaft 
he  conducted  the  Judge  up  stairs;  that  he  left  the  street  door  open  b4ow  f&t 
JLtwood  and  his  wife  to  come  in ;  that  they  did  come  in ;  that  be  left  the  room 
for  a  moment,  met  them  within  some  six  or  eight  feet  of  the  head  of  the- 
stairs  and  that  then  he  re-entered  the  room  with  them.  But  let  oa  examine  Mr. 
Seymour's  story  fuither.  Mr.  Seymour's  wife  and  Mr.  Seymonr'a  gnest^  Mr» 
Ingham,  were  sitting  in  the  parlor  with  Mr.  Seymour,  whea  he  heard  the- 
knock  or  the  ring  at  the  door.  Ue  knew  who  !t  was.  He  knew,  unseen,  onheanii. 
who  the  judicial  visitor  was,  and  he  knew  for  what  he  cdme.  So  he  ihat  tli» 
door  as  he  left  the  room.  Why  did  he  shut  the  doorf  To  keep  the  eunova 
Ingham  and  Mrs.  Seymour  whose  cariosity  does  not  appear,  from  knowing  wIm> 
it  was  that  came  and  whom  he  eame  to  visit  I  do  not  know  whether  my 
friend,  the  *  old  poKticianer  1'  loves,  honors  and  obeys  his  wife.  I  believe  it  good 
for  him  if  he  does;  but  it  was  conjugally  ua&ir,  it  was  rebellion,  ^r,  a^^iasfc 
the  majesty  of  woman,  for  Mr.  Seynxmr  to  snbuggle  a  visitor  into  his  house,, 
without  the  knowledge  of  his  liege  lady,  unless  indcM^  he  had  some  very  ample 
motive  for  it  Now  if  Seymoor  was  secretly  introducing  a  lady  into  hia  hooae 
at  night,  I  could  conceive  the  ddicacy  of  his  situation  at  onee;  bat  when  h» 
comes  to  introduce  thus  stealthily  a  gentleman  who  could  not  trouble  the  jea- 
lousy of  a  wife;  who  upon  any  legitimate  errand  would  scnsoaiy  exetla  her 
cariosity ;  I  apprehend  there  must  have  been  some  special  and  pressiiig  reason 
for  conoealrog  dial  visit  from  his  wife  aftid  guart.  Wivcis  perhaps  do  w^  to 
watch  the  women  who  come  to  visit  theif  husbands.  I  suppose  ^t  it  sugMfea 
to  them  their  own  marital  r%hts. — But  when  male  friends  call  On  theirlinB- 
bands,  I  apprehend  tiieir  principal  anxiety  is  for  the  eontsnts-'of  their  botflea; 
at  least  there  is  no  fear  of  violated  marriage  vows.  Why  then  eooeeal  thafr 
visit  fW>m  Mrs.  Ssymonr  f  How  as  soon  as  the  knodc  came  at  the  door,  ihvs 
su|jflsstlvely  and  stealthily  coaaoEoas  who  ^be  visitor  wasi  By  what  tafamaia 
could  he  know  that'  it  was  the  judicial  knock  t  By  #hat  fvOnsptiBg/  did  h» 
shut  that  door  to  screen  his  visitor  from  the  comas  eyes  of  Ub  guest  attd  th* 
womaiilr  eyea  of  his  wifef  Why  marshal  himi  up  stairs' in  that  guilty  aiA 
dandertme  way,  uniem  Mt.  Seymour  kavw  and  knew  well^  that  it  waaria  ft 
private  and  iadeoent  interview  f  There  ia  no  ether  eaplanatma  of  It  Yfhmt  to 
his  guest,  w^ct  to  hia  wilH  ^a*  the  idtettiew  between  the  J«toa  iad  tiM 
woman  about  her  divoioe^  if  it  was^itnoeentt  Take  liia  itesy^  aw  it  Waa  not 
tobe^piivstek    idwoodaodhia  irifc.  wara^UrpaitUpatoiiiitheintBamw/  Bfr 
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bb  itory  theiie  wm  no  seeret  to  keep,  Uim  wm  no  attenpt  to  keep  any.  Ttik 
ot  keeping  a  secret  that  wae  within  the  knowledge  of  the  editor  of  a  new»* 
paper  and  at  least  one  full  grown  woman, -^  talk  of  kettNog  that  a  secietl — 
There  was  no  secret  to  be  kept,  relating  to  the  divorce.  If  it  was  a  simple  in- 
ierriew  relatsng  to  the  diroree,  why  oonoeal  it  in  that  way  from  bis  lady  f  Wliy^ 
take  those  precaations  against  the  cariosity  of  Mr.  Ingham  f  J^ecause  it  wte 
a  private  and  indeoent  interview  and  ladies  will  reM  against  snoli  things. 
Even  when  their  own  i^Mcial  marital  rights  are  not  violated,  they  do  not  like 
to  have  their  own  honses  prostituted ;  no  more  in  Madison  than  in  Wankesha, 
where  Mrs.  Jones  was  haray  enough  to  reprimand  Mrs.  Howe  for  her  jndioiat 
interview.  What  next  have  wet  The  Judge  did  not  know  that  sleep  had 
baffled  Ingham's  curiosity,  and  we  have  him  next  day,  soliciting  not  forgetAil- 
ness,  for  he  had  not  then  tried  the  infirmity  of  Ingfaam's  memory,  but  solicit- 
ing aeoresy.  That  weak  memoiy  remembers  that  it  was  so  solicited.  Oh,  di». 
tinotly  I  He  remembera  the  fact.  He  knew,  too,  before  he  was  talked  to,  that 
it  was  Judge  Hubbeti  who  solicited  him;  but  since  he  was  talked  to,  reaNy  he 
would  not  tttklertake  to  say  who  it  was.  He  remembered  too  at  least  a  part  of 
what  was  said  to  him;  he  remembered  who  it  was  who  said  it  and  why  it  waa 
said;  but  when  he  came  to  think  over  idl  that  had  been  said  to  him  by  the  de- 
fendant here  and  his  friends  ai^  what  he  calls  his  own  fiirther  reflection,  he 
tells  us  that  he  cannot  say  who  it  was.  Poor  Mr.  Ingham  has  a  paralysis  of 
the  memory«  But  he  remembers  that  some  one  did  call  at  the  house  to  seo 
Mrs.  Wyman,  and  before  he  was  talked  to  ho  did  remember  that  it  was  Judgo 
Hubbell.  Some  one  told  him  not  to  speak  of  that  interview,  for  he  had 
enemies  and  they  might  make  harm  out  of  it;  that  he  was  only  there  instruct- 
ing this  poor  lady  in  the  principles  of  divorce.  And  before  he  was  talked  to, 
he  knew  that  this  was  Judge  Hubbdl.'  Why  thus  tamper  with  the  witness  then, 
whom  he  bullies  now  f  Why  thus  abet  Seymour's  silly  mystery,  if  that  inter- 
view was  inno(ient?  Because  it  was  a  private  and  indeoent  ioterview.  Seymour 
concealed  it  fronv  his  wife,  beoadse  he  knew  it  woukl  be  one.  The  defendant 
sought  both  to  disguise  its  character  from  Ingham  who  had  disclosed  hia 
knowledge  of  it  at  l^ymonr's  breakfast  table,  and  to  secure  hissecresy,  because 
he  knew  it  had  been  a  private  and  indecent  interview. 

I  do  not  know  whether  Mr.  Seymour's  memory  has  undergone  the  same 
paralytic  afibction  visible  in  Mr.  Ingham's.  He  may  have  overcome  the  exter- 
nal symptoms  of  the  disease^  so  that  it  cannot  be  detected  as  apparently  in  him. 
But  take  his  story  as  It  is.  He  tells  you  that  ho  was  gone  out  of  that  room  a 
minute  or  half  a  minute,  but  that  he  could  see  into  the  room  all  the  tinac.  Now, 
if  Seymour  went  to  the  head  of  the  stairs,  as  be  tells  us  that  he  did,  he  conld 
sot  see  into  Mrs.  Wyman's  room,  unless  his  eyes  were  endowed  with  the  mira- 
culous obHqui^  of  the  Irishman's  gun,  which  shot  round  the  comer.  Mr.  At* 
wood  tells  yon  that  the  door  was  at  the  side  of  the  hall,  some  six  or  eiarhl  frat 
from  the  head  of  dM  staks:  and  Seymour  tells  ygn  thai  he  walked  to  the  heAd 
of  the  stairs  to  meet  lAr.  and  Mrs.  Atwood,  amd  yet  that  he  saw  faito  tfte  room^. 
aliw  its  Mr  tenant  and  her  visitor  all  die  tine.  Mr.  Seymoor  is  e^denUy  m- 
man  of  great  penetration.  I  hope  dwt  tlie  wonderiiil  squint  of  hia  vision  ha» 
not  been  commumeated  to  his  testimony.  Assnminff  positive  and  minute  fce- 
eodection  in  trifles,  Mi.  QsynM^ur  ia  grossly  and  aaspidimsiy  inBceurate  im  theoti 
loannot^rtgeeltetheLniinMakidteiopoof  Ife  Snjroimrki»MdeMdieyei;iM. 
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I  pcotest  agaioat  the  inqxMBibilities  wbich  .b»  ieadmony.  presenfts  la  out  cmdn- 
lit  J.    His  Bight  may  traverse  the  adgle  of  the  vrM  at  will,  bat  his  evidecice 
cannot  bo  rei^ilv  doubU  the  oornere  of  reaaon  in  jottr  oooaeieQcea.     Mr.  Sey- 
moulds  reoolleciion  ia  at  &alt»  or  his  evidence  i«  false.    We  cannot  believe  in 
inapossibiUtj,  simply  because  it  suits  Mr.  Seymour  to  swear  to  it.   A  grea(  deal 
hangs  upon  the  accuracy  of  Mr.  Seymour's  memory,  of  which  this  ia  a  test;  a 
great  deal  depends  upon  the  aecoracy  of  his  statements  in  this  very  particalar 
itself.    How  and  why  is  Mr.  Seymour  able  to  remember  with  such  dogpoEiatic 
precision,  after  the  lapae  of  years,  that  he  left  the  street  door  open,  and  jet 
could  give  no  reason  for  leaving  it  open,  except  that  he  did  not  shut  it!    How 
and  why  remember  the  predse  diBtanee  he  walked  when  he  left  that  room? 
How  and  why  remember  so  positively  the  shortness  of  his  absence  ?  How  and 
why  remember  that  he  was  able  to  see  into  that'  room,  and  did  in  fact  see 
those  who  were  in  it,  the  whole  time  he  was  out  of  it?  How  and  why,  at  the 
end  of  years,  all  that  precision  and  aasuranoe  of  memory,  and  then  all  that  loss 
and  concealment  of  memory  of  the  attempt  made  by  hiua  at  the  time,  to  make 
a  secret  of  that  inter\uew  ?  1  will  not  conjecture  upon  it.  I  will  not  argue  what 
happened  there.    Other  proofe  in  this  cause  give  significance  to  that  interview, 
and  interpret  ite  suspicious  peculiarities.    It  was  a  private  and  iadeoent  int«- 
view.    The  circumstances  proved  make  it  thcUj  however  long,  however  short,  it 
may  have  been.    And  against  the  presumption  raised  by  tM  character  o(  that 
interview,  against  the  reluctant  and  trembMng  recoUedion  of  Inghaqi,  that  it  did 
kst  long  enough  for  all  the  purposed  of  indecency,  you  have  only  the  dogpmVio 
and  suspicious  assurance  of  Seymour,  whose  memory  is  certain  only  in  what 
makes  for  the  defence^— whose  memory  ^  of  the  length  of  bis  absence  from  the 
bedroom  honored  by  the  judicial  presence,  is  coupled  and  identified  with  the 
twin  assertion  of  his  seeing  the  parties  all  the  while  through  the  solid  wall  of 
the  room.  Wrong  in  the  one,  he  is  not  likely  to  be  right  in  the  other.   Incred- 
ible in'  the  one,  ne  cannot  be  credited  in  the  other.    But  for  whatever  time 
the  privacy  of  that  interview  between  the  couchant  lady  and  her  Judge  may 
have  lasted,  it  was  indecent.    Take  Seymour's  and  Ingham's  testimony  as  it 
stands.  Let  that  interview  so  proved  between  this  Jud^  and  his  tsar  client,  be 
an  interview  between  husband  and  wife  separated  before  and  after:  let  issue 
follow  from  the  womb  of  the  wife:  in  such  a  case^  Mr.  President,  go  with  this 
testimony,  as  it  stands,  before  any  court,  and  it  ia  sufiSci^t  proof  of  accen  to 
legitimate  the  issue.    It  is  not  essential  here  to  prove  criminal  intercourae.    If 
criminal  intercourse  were  intended  but  not  consummated,  the  interview  is  not 
the  less  indecent.    But  an  interview  may  well  be  indecent  without  a  pttip9se 
of  ultimata  pollution.    Many  interviews  are  notoriously  so.    Enough  lor  me 
that  this  interview  between  the  Judge  and  the  lady  Hk  her  bed-room,  where 
she  lay  nude  ia  bed,  and  where  Seymonr,  on  his  ow^  showings  left  them  Moltu 
cum  ioloj  was  pivate  and  indecent. 

They  undertake  to  account  for  the  peGuliarities  of  that  interview.  They  aay 
that  the  kdy  waa  sick.  They  say  that  she  took  no  past  whatever  in  that  inter- 
view. Why,  then,  go  there  to  her  sick  bed-room  1  Thefysay  that  it  was  lo  be 
a  consultation  of  Seymour,  Atwood  and  Us  wife^  frith  JudgCiHubbell,  not  of 
Judge  Hubbell  with  Mrs.  Wyman.  Vfhfjfi  then,  in  the  name  o{  deoeno/i  in- 
trade  into  the  sick  room,  where  that  sick  Udy  waa  Ifing  in<h|9r  bed ! .  Why 
conld:  not  tihat  Jadiaial  oeiSttltiitiiNi  take  plaee^  iq  dsA^cyi  elsewhere/  -  Ahj. 
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£Oiild  sot  that  judicial  eonsultadon  take  place  in  Seymour's  parlor,  aje,  even  in 
the  preaeDce  of  jealous  Mrs.  Seymour,  whose  eyes  were  blinded,  whoee  ears  were 
decoivedi  to  the  honor  to  her  house  of  the  judicial  visit  ?    Why  should  it  take 
place  in  his  house  at  all/    Why  not  anywhero  but  in  that  sick  bed-room ? 
They  tell  us,  because  they  wanted  her  to  hear  from  Judge  Hubbeirs  own  mouthy 
that  proceedings  for  divorce  in  his  Courts  could  be  managed  very  delicately 
indeed;  that  there  was  there  no  need  of  the  indelicate  publicity  of  other 
Courts  under  less  delicately  minded  judges.  I  asked  Mr.  Seymour  whether  this 
ladj  would  not  have  believed  him,  if  he  had  consulted  Judge  Hubbell  some- 
where  else  and  then  reported  the  result  to  her.     I  asked  him,  why  he  had  not 
4uscertAined  the  judicial  views  elsewhere,  in  an  interview  not  private  or  indeoenti 
^nd  told  the  result  to  the  lady.    Really,  Mr.  Seymour  could  not  tell.    No,  Mr. 
President;  the  presence  of  the  judge  with  the  lady  was  essential  to  the  purpose. 
There  was  to  be  some  mesmeric  influence,  some  mysterious  current  of  the  Odic 
force,  pui  in  play  by  the  presence  of  the  Judge  in  the  lady's  bed-room.  There 
the  interview  could  accomplish  its  end ;  elsewhere  it  could  not.  I  do  not  know 
or  care  what  may  have  been  consummated  in  the  interview.    For  any  decent 
purpose,  it  was  a  useless,  unseasonable,  and  indelicate  interview.  In  any  other 
man  it  would  be  more  than  equivocal,  in  him  it  is  pregnant  with  indecency. 
His  counsel  says  for  him,  that  he  is  constitutionally  civil  to  all  whom  he  en- 
counters, that  he  is  constitutionally  unable  to  resist  approach.    The  proofs  here 
affirm  that  character;  and  though  his  counsel  did  not  distinguish  between  his 
politeness  to  the  sexes,  the  proofs  here  do  him  more  justice.   He  may  be  unable 
to  repel  the  approaches  of  men ;  but  the  evidence  shows  that  he  is  too  gallant 
to  await  the  approaches  of  women.    With  them,  he  descends  from  his  moral 
elevation  and  graciously  assumes  the  initiative.   This  is  to  be  suficiently  seen  in 
the  little  that  we  know  of  the  interview  with  Mrs.  Pope ;  this  is  to  be  seen  in 
the  considerate  alacrity  with  which  he  so  delicately  testified  his  admiration,  in 
word  and  deed,  for  Mrs.  Howe's  pretty  little  body.     These  are  the  logical  an- 
tecedents of  his  private  presence  by  the  bed-side  of  Mrs.  Wyman ;  these  are  the 
evidences  of  the  chaste  spirit  in  which  he  enters  that  lady's  sleeping  room,  where 
she  lay  in  night's  snowy  drapery,  in  bed.   And  this  is  the  same  judge  who  was 
shocked  in  his  senfiibilities,  whose  modesty  was  indignant — such  is  Seymour's 
unsophisticated  version  to  you — ^because  he  was  led  to  that  bed-side,  guarded 
.against  all  mesmeric  afflatus  by  the  protecting  presence  of  two  men  and  one 
woman.    He  rebuked  Mr.  Seymour,  but  withheld  the  rebuke  with  great  self- 
possession,  until  the  advent  of  Atwood  and  his  wife  furnished  ample  proof  of 
its  adminbtration.    He  sat  by  the  lady's  bed-side  with  Seymour,  Seymour  de- 
aerted  his  post  and  he  sat  there  alone,  passive  and  uncomplaining.  Atwood  and 
his  wife  came ;  and  then,  sir,  his  pent  modesty  broke  forth,  and  he  rebuked 
Seymour  in  good  set  phrase  in  the  presence  of  witnesses.    Mr.  President,  how 
ahall  we  divide  our  admiration,  in  these  trying  circumstances,  between  the  child- 
like faith  of  Mr.  Seymour  in  our  credulity  and  the  fastidious  delicacy  of  the  de- 
fendant's modesty  ?    Aye,  Mr.  President,  he  decidedly  rebuked  Mr.  Seymour, 
he  reprimanded  that  dangerous  gentleman  with  severity,  for  having  betrayed 
him  into  a  lady's  chamber  when  the  presence  of  others  had  taken  tne  edge  off 
temptation !    That  cunning,  overreaching  profound  old  fox,  Seymour,  had  dug 
a  pit  for  the  Judge,  and  the  poor,  innocent  Judge  had  fallen  into  it;  he  caught 
his  personal  and  judicial  friend  in  a  traa  baited  with  a  woman,  and  the  bait 
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was  not  at  all  to  the  Judge's  liking — perhaps  it  was  the  person,  not  the  sex,  at 
which  his  taste  rebelled — and  the  Judge  reprimanded  Seymour !  Credat  Itideiu  I 
How  does  this  tally  with  Seymour's  subsequent  eQbrts  at  concealment?  How 
does  it  tally  with  the  defendant's  own  subsequent  efforts  at  concealment,  defend- 
ing  the  innocence  of  the  interview,  but  not  denying  his  own  willingness  to  hold 
it,  nor  laying  the  blame  upon  the  subtle  temptations  of  that  sly  serpent,  Sey- 
mour ?  Sir,  if  the  Assemoly  had  not  rebuked  that  interview  in  this  Specifica- 
tion, the  world  would  never  have  been  edified  by  the  chaste  severity  of  this 
judicial  rebuke  to  Mr.  Seymour. 

I  have  not  considered  the  testimony  of  Atwood  and  his  wife.  I  do  not  deem 
it  essential  to  spend  time  upon  it.  Certain  it  is,  that  Atwood  and  his  wife 
were  not  present  during  the  whole  interview.  I  cannot  assume  to  say  whether 
it  is  the  same  occasion,  the  same  interview,  to  which  Ingham  and  the  Atwood's 
testify.  It  may  be  the  same,  and  the  Atwoods  may  have  been  present  only  at 
the  afterpiece.  It  may  have  been  another.  Such  recollection  as  fear  spares  to 
Ingham,  tends  to  give  us  that  impression.  There  is  something  suspicions  enongh 
in  the  fact  that  the  visit  of  the  Atwoods  was  without  Mrs,  Seymour's  knowledge; 
hut  I  forbear  to  inquire  into  it.  But  the  testimony  of  Atwood  and  his  wife 
does  not  cover  the  whole  interview;  and  if  it  did,  it  could  not  tike  from  it  the 
odor  of  indecency  given  to  it,  by  all  the  circumstances  of  it  which  we  have  been 
able  to  draw  out.  I  put  it  to  the  conscience  of  every  father,  brother,  husband, 
in  this  Court,  if  that  interview  was  decent — if  he  would  take  Mr,  Seymour's 
testimony,  Mr.  Seymour's  reprimand,  to  save  tliat  interview  with  this  defendant 
from  damning  indecency,  in  the  case  of  his  own  wife,  sister,  daughter!  Sir,  it 
is  an  insult  to  the  honorable  faith  of  man  in  woman,  to  expect  so  thin  a  veil  to 
hide  the  suggestions  of  that  interview. 

Enough,  then,  of  this.  Enough  for  me,  in  another  aspect  of  this  case,  that 
the  interview  took  place  at  all.  It  is  admitt<^d  that  it  took  place  in  contempla- 
tion of  the  divorce.  It  is  admitted  that  the  divorce  was  the  sole  subject  of  the 
conversation  there.  ]t  was  a  judicitd  interview  preparatory  to  the  contem- 
plated divorce.     That  is  enough,  in  one  aspect  of  this  specification. 

Proceed  we  now  to  the  evidence  of  Wynian :  to  the  poor,  duped,  pitiable 
husband  of  this  divorce;  the  timid,  abashed,  lank,  ungainly  witness,  whose 
peculiarities  the  gentleman  has  as.<ailed  and  baited  here  so  ungraciously  and 
unmercifully,  but  whose  truth  and  ititegrity  are  abov6  all  the  assaults  of  ridicule: 
to  this  poor  husband,  whose  family  was  broken  up,  and  whose  wife  was  di- 
vorced from  her  duty  to  him  and  them,  in  mockery  of  all  rules  of  evidence^ 
upon  her  own  complaints,  proved  as  uttered  out  of  her  owh  mouth,  and  taken 
as  grounds  of  divorce  in  the  Circuit  Court  of  Milwaukee  County,  Bead  that 
proof — I  cm  not  stop  to  read  it  to  you — and  you  will  find  the  body  of  it  to 
consist  of  the  declarations  of  Mrs.  Wymau  hei-self,  her  own  complaints  of  her 
husband's  wrongs  to  her,  physical  and  moral.  They  make  nine-tenths  of  the 
body  and  weight  of  that  evidence  against  him.  In  addition  to  the  proof  of 
these  scolding  complaints  of  the  wife  against  her  husband,  there  is,  I  believe, 
some  vague  evidence,  that  shortly  previous,  when  Wyman  went, up  on  a  yisit 
to  Minnesota,  he  leH  his  wife  so  illy  provided  with  the  necessaries  oT  health  and 
sickness,  that  her  friends  had  to  lend  her  some  potatoes  and  tea,  sotne  castor  oil 
and  other  medicaments !  And  that  is  about  the  sum  and  substance  of  the  tes- 
timony on  which  a  divorce  was  solemnly  decreed,  on'  the  grounds  of  desertion 
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and  exitr0ine  cruelty,  by  the  Circuit  Court  of  .Milwaukee  county.    Our  statute 
was  then  substantially  the  law  of  Scotland  in  this  respect     Subsequently  the 
legislature  in  view  of  the  decisions  on  extreme  cruelty  as  a  ground  of  divorce,- 
saw  fit  to  incorporate  a  provision  to  make  moral  cruelty  a  ground  of  divorce. 
But  a8«the  law  then  stood,  nothing  short  of  actual  physical  violence  constituted 
the  extreme  cruelty  of  the  law  of  divorce,  as  it  was  recently  re-affirmed  in  a 
Scotch  case,  upon  very  full  argument  and  upon  the  unanimous  opinion  of  the 
law  Lords,  in  the  English  House  of  Lords.    Well,  in  view  of  this  extraordinary 
proceeding,  Wyman,  too,  consults  the  Judge  about  a  divorce.  Wyman,  it  seems, 
himself  seeking  a  divorce,  had  learned  in  some  way  or  other — from  his  counsel 
perhaps,  or  from  the  public  understanding  of  the  practice  of  the  courts  in  the 
second  judicial  circuit — that  he  should  first  consult  the  judge  upon  the  subject; 
and  so  he  sought  out  the  Judge  with  his  complaints.     Fatally,  however,  for' 
Mr.  Wyman's  hopes,  the  Judge  appears  in  the  mean  time  to  have  seen  the  lady* 
And  notwithstandiqg  his  disgust  at  the  pit-fall  into  which  Seymour  bad  be- 
trayed his  chaste  dignity;  notwithstanding  the  cautious  reserve  with  which  we 
are. told  he  refused  to  listen  to  all  discussion  of  divorce;  having  repelled,  as  we 
are  assured  here,  all  ordinary  modes  of  instruction  in  the  matrimonial  grievances 
of  Mrs.  Wyman;  he  appears  to  have  acquired,  by  God  knows  what  inscrutable 
judicial  mesmerism,  a  familiar  acquaintance  with  the  wife's  complaints,  and  an 
abiding  sympathy  with  her  wrongs,  which  the  artful  and  cruel  husband  cuuld 
nowise  mitigate.    He  tells  Wyman  in  effect:  **  You  have  been  a  naughty  hus- 
band, Mr.  Wyman;  you  can't  have  a  divorce;  but  your  wife  and  her  friends 
tell  me  such  and  such  stories  about  you;  sJie  can  have  a  divorce,  Mr.  Wyman." 
He  rejected  the  evidences  of  Wyman's  affilavits  in  favor  of  he  tell-tale  sorrows 
of  the  wife.     But  while  true  to  his  interest  in  Mi-s.  Wyman,  he  was  not  false 
to  the  polite  facility  of  which  his  counsel  tells  us;  and  though  he  repelled 
poor  Wyman's  complaints,  he  took  care  not  to  dash  all  his  hopes  to  the  ground..   * 
It  is  true  that  the  law  prohibits  divorces  by  collusion.     It  is  tnie  that  Judge 
Stow  appears,  somewhere  in  this  case,  to  have  adhere  1  with  un<vracious  integrity 
to  that  unaccommodating  rule  of  the  law.    But  not  so  here:  Wyman  must  not 
quit  the  judicial  presence  hopeless.     '*  You  cannot  have  a  divorce,  but  your 
"wife  can ;  that  will  serve  your  purposes  as  well,  Mr.  Wyman."    The  counsel 
ridicules  poor  Wyman  as  being  anxious  about  two  things:  he  liked  a  divorce, 
the  counselsays,  but  did  not  like  to  pay  too  dearly  for  it;  and,  again,  he  liked 
a  divorce  from  his  wife  in  esse,  but  had  one  eye  npDu  another  wife  in  posse. 
His  two  great  causes  of  distress  then,  urges  the  counsel,  were  money  and  another 
marriage,     I  have  very  little  experience  in  the  law  of  divorce;  but  I  appre- 
hend that  money  and  marriage  are  at  the  bottom  of  all  divorces,  and  that  Mr, 
Wyman  was  neither  better  nor  worse  than  other  suitors  for  divorce,  in  that 
respect    The  learned  gentleman  may  be  better  instructed ;  but  for  myself, '  the 
first  case  of  divorce  I  ever  had,  some  fourteen  years  ago,  cost  me  the  confidence 
of  my  client,  and  all  desire  of  practice  in  the  law  of  divorce.    I  had  no  expe- 
rience in  it  then,  and  was  proceeding  as  rapidly  as  I  deemed  necessary  with 
the  ca'^e,  but  my  client  understood  her  case  and  its  exigencies  fsr  better  than 
L     She,  It  appeared  afterwards,  intended,  as  the  gentleman  accuses  Wyman, 
to  get  divorced  first,  and  re  married  after.    Well,  I  tpld  her,  that  at  a  certain" 
term  of  the  Court  I  would  obtain  a.decr'ee  for"  her.   She  took  me  at  my  word; 
and  though  I  failed  to  get  ttie  -decree  at  that  t^rtn.  jshe-did  not  fy\\  to geta  • 
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new  haaband  immediatelj  after.  Mj  loefficiency  reversed  her  purpose,  and  she 
was  re-married  first)  and  divorced  after;  and  her  reproaches  of  my  failure  to 
<x>nipreheDd  the  uses  of  divorce,  somewhat  damped  my  liking  for  the  practice^ 
«nd  I  have  had  little  to  do  with  it  since.  But  it  seems  to  me,  small  as  my  ex- 
perience has  been,  that  this  assault  on  Mr.  Wyman  would  reach  moet  or  all  ap- 
plicants for  divorce.  And  it  seems  to  me  no  sin  in  him  to  look  forward  to 
another  head  of  his  household,  another  mother  for  his  children  thus  a  second 
time  orphaned. 

Well,  it  seems  that  Wyman  was  desirous  of  having  liberty  to  marry  again. 
Hi  seems,  too,  that  he  became  satisfied  in  that  interview,  that  Uie  Courts  of  the 
'second  judicial  circuit  held  the  principles  of  divorce  too  sacred,  to  restrain  dtber 
party  from  another  marriage  or,  if  necessary,  from  another  divorce.     It  seems 
thai  thus  advised,  he  assented  to  submit  to  the  divorce  he  could  not  himself 
obtain.    An  admirable  conclusion  from  a  consultation  with  the  Judge,  whose 
4uty  it  was,  not  to  prompt,  but  to  punish  collusion ;  not  to  smooth  the  way 
to  divorce  by  collusion,  but  to  refuse  divorce  upon  collusion.  The  Judge  assnred 
him  that  a  divorce  in  favor  of  his  wife  against  him,  would  leave  him  free  to 
marry ;  that  all  his  ends  would  be  as  well  served  by  a  divorce  in  her  favor,  as 
by  a  divorce  in  his  favor. — A  direct  suggestion  of  collusion.     A  suggestion 
admitted  here  by  the  defendant  to  havebeen  made  by  him  jestingly,     A 
pretty  judicial  jest,  the  suggestion  of  collusion  where  collusion  is  abhorred  by 
the  law.    A  suggestion  understood  and  acted  on  by  Wyman ;  it  was  no  y&si 
with  him. — It  is  impossible  to  resist  the  conclusion  that  collusion  sprang  from 
that  suggestion  and  followed  throughout  this  suit.    This  is  the  effect  of  Wy- 
man's  testimony,  and  Wyman  is  a  respectable  man  and  a  respectable  witness; 
whose  testimony  is  uuimpeached;  whose  very  timidity  and  simplicity,  so  ridi- 
culed by  the  counsel,  give  us  faith  in  his  truth ;  whose  weight  as  a  witness  is 
undisturbed  by  the  unseemly  insults  of  the  defendant.    This  is  Wyman's  testi- 
mony ;  and  as  far  as  it  goes^  it  is  a  faithful  history  of  the  cause,  and  it  afibrds  a 
due  to  much  of  the  subsequent  history  of  the  divorce.   The  marks  of  collusion 
follow  it  throughout  from  that  interview,  in  which  collusion  was  thus  suggested 
to  the  husband.     All  this  happened  here  in  Madison  during  the.  term  of  the 
Dane  Circuit  Court.    Up  to  that  time  Mrs.  Wyman  had  not  determined  upon 
applying  for  a  divorce.     Their  own  testimony  shows  that,  for  whatever  reason, 
she  would  not  and  did  not  determine  to  apply  for  a  divorce,  until  she  was  en- 
lightened by  the  judicial  interview,  though  they  deny  that  it-  enlightened  her 
at  all.     Up  to  that  time,  then,  the  wife  was  doubtful  of  applving.    The  hus- 
band had  taken  no  steps  in  Court,  but  did  then  apply  to  the  Judge  in  private, 
bad  been  baffled  of  his  hopes  of  obtaining  a  divorce  himself,  and  bad  sub- 
mitted to  the  suggestion  of  gaining  his  ends  by  suffering  his  wife  to  obtain  one. 
AU  this  was  in  Madison.    AH  this  was  during  the  session  of  the  Dane  Circuit 
Court.     And  mark  this,  Mr.  President    The  defendant  has  accused  Wyman 
of  lying  on  his  oath.    Let  us  see  who  the  liar  is,  who  speaks  the  truth  here. 
Hark  this,  Sir.    The  answer  of  the  defendant  to  the  new  specification  on  this 
case,  indiscreetly  departs  from  the  general  denial  of  his  old  plea.    It  tells  us 
that  his  conversation  with  Wyman  was  after  Mrs.  Wyman  had  commenced  her 
suit — Thaty  if  true,  might  mitigate  its  character.     But  what  is  the  fact! 
Wyman's  ^nversation  was  in  Madison,  during  the  Dane  term  of  Court:  that 
is  not  denied  and  is  evident  by  all  the  circumstances.    Now,  Mrsi  Wyman^s 


petUioQ  WM  not  presented  or  filed,  no  steps  taken  to  oommenoe  ber  suit,  nntO 
e/ier  the  defendant  had  left  Madison  for  Jefferson,  the  next  Court  in  his  Circuit  I 
J^at  in  hot  haste  a  petition  of  the  ladj  follows  him  there.  Mr.  Collins — and 
it  is  natoral  enough  that  bis  memory  should  be  very  indistinct  on  the  circum* 
stances  of  that  case,  be  can  hardlj  remember  any  thing  except  that  he  obtained 
Ike  divoroe, — Mr.  Collins  cannot  tell  us  where  he  drew  that  petition.  But  I  think 
I  can  find  the  place  for  him,^'— The  negotiations  which  I  have  dwelt  upon  cama 
to  a  conclusion  about  the  end  of  the  term  in  Dane  County.  The  Judge  followed 
on  to  Jefierson  county,  and  I  suppose  Mr.  Collins  followed  the  Judge.  Examine 
this  record  and  you  will  find  that  that  petition  was  not  signed  by  the  petitioner* 
It  is  signe^l  by  Mr.  Collins  for  her.  If  it  had  been  drawn  in  Madison,  the 
woman  wpuld  unquestbnably  have  signed  it ;  but  it  was  undoubtedly  drawn  ixk 
Jefierson  and  signed  by  Collins  because  the  woman  was  in  Madison.  An  order 
was  there  immediately  made  to  take  proo&  Was  that  petition  addressed  to  the 
Circuit  Court  of  Dane  County^  where  both  these  parties  lived  ?  Did  that  order 
purport  to  be  made  by  the  Circnit  Court  of  Dane  County,  which  I  contend 
alone  had  jurisdiction  of  the  case?  Was  that  order  sent  back  here  to  Madiaon^ 
where  the  proofs  were  to  be  taken  ?  No  such  thing.  The  domicile  of  the  par* 
ties  w|^  avoided ;  the  venue  of  their  disputes  was  avoided ;  the  locus  of  those 
interviewa  was  avoided ;  and  the  eause  and  the  order  were  sent  away  out  of  the 
scope  of  scrutiny,  out  of  the  reach  of  the  gossip  of  Madison,  out  of  the  reach 
even  of  Mr.  Ingham's  curiosity.  It  was  sent  to  the  extremity  of  the  Circuit. 
It  waa^sent  where  it  had  leaat  business  and  would  attract  least  notice  It  ia 
sent  to  Milwaukee,  where  neither  of  these  parties  were  known.  The  gentlemaa 
read  the  statutory  Jurisdiction  of  the  old  Territorial  Courts.  I  apprehend  that 
the  general  provision  is  restrained  by  the  particular  provision  of  the  same  statutes^ 
that  no  defendant  shall  be  prosecuted  in  any  county  where  he  does  not  live. 
But  if  that  WAS  the  practice,  I  would  not  urge  it  as  a  violation  of  law.  I  only 
urge  it  aa  teodiog  to  establish  the  charge,  that  the  collusion  suggested  by  the 
Judge  was  adopted,  and  colors  the  cause  throughout  in  glaring  evidence  of  col« 
lusion  between  these  parties  inter  se,  and  between  them  and  the  Judge.  That 
old  statute!  as  I  interpret  it,  for  I  never  practised  under  it,  and  know  no  judi* 
cial  interpretation  of  it,  required  a  notice  of  thirty  days  to  be  given  to  the  defen« 
dant,  whe&  both  parties  resided  in  the  Territory.  Here  no  notice  was  ever  given> 
no  process  waa  ever  issued.     The  order  to  take  proofs  was  made;  the  petition 

,  was  then  filed;  service  of  a  copy  of  the  order  waa  admitted  by  the  defendant; 
proo&  were  taken  by  Collins,  Mrs.  Wyman's  lawyer,  were  hurried  on  in  hot 
liast^i  and  wl^n  completed  were  sent  to  the  Judge  under  an  envelope  directed 
to  him  personally*  And  upon  them,  such  as  I  have  described  them,  a  divorce 
waa  granted,  signed,  sealed  and  delivered  by  the  Judge  at  Chambers,  without 
c^poaition;  ]with  the  assent  of  the  defendant  Wyman;  witliout  ever  beine  ex- 
posed to  the  light  of  Court,  or  the  aerutiny  of  a  Bar.  I  tell  you,  Mr.  President, 
that  there  are  marks  of  collusion  a)l  about  it,  from  the  beginning  to  the  end  of 
tUs  judicial  c<)medy,  in  which  the  parts  were  dramatically  distributed  in  ad- 
vance, but  were  not  so  aKfuUy  played  that  we  do  not  see  the  juggleu  And  I  say 
to  you,  sir,  that  there  ia  not  in  all  the  evidence  in  that  case  here  in  my  hand| 
one  scintUbi  of  evidence,  one  mote  of  fact,  on  which  by  the  law  of  the  land,  a 
divOioe  coul  i  be  founded.    Look  at  Wyman  telling  bis  lawyer  to  resist  just 

,  what  would  beirrelevant-^tODasigt  anything  offered  outside  of  the  petition,  but 


16  mftkis  no  objipcticm  to  'any  "proof  -wfllia  the  jtoHtion.  Jfo  objecUoo  ir«  in 
fact  matle  to  all  the  irrelevant  aud  incotqpetent  evidence  gltcn;  there  wieno 
cross  exartitiBiion;  and  yet  that  lawyer  cannot  fbr  his  soul  see  any  «videiioe  of 
collusion !  George  B.  Sniith  tells  you,  and  telJR  you  the  honest  trnth,  tliat  no- 
body could  tell  where  that  petition  was  filed.  We  naturally  tuppoe^  that  ii 
must  be  in  Dane  bonnty,.and  we  looked  for  it  there,  but  it  whs  not  tfcereu  We 
were  then  told  by  evterybody  of  whom  we  intuited  that  it  mnst  hare  gone  to 
Jefferson  county;  but  when  we  finally  sent  to 'Jefferson  county,  the  clerk  wrotfi 
that  there  ne\^er  had  been  any  such  cause  there.  '  This  accounts  for  the  mistake 
of  the  Court  in  the  original  Specification.  Mr.Coffiiis  could  not  then  remem- 
ber the  course  of  that  cause  as  he  does  now.  Long  after  I  saw  him  in  Mvlwira- 
kee,  T  told  him  our  trouble,  that  the  record  could  not  be  found,  and  asked  bin, 
whether  Wy man  and  his  wife  were  divorced  by  word  of  mouiUi.  He  asked  if 
we  had  tried  Dane  ?  I  replied  we  had.  He  then  asked  if  we  had  tried  Jeffisr- 
son?  I  answered  that  we  had.  Then  he  inquired  if  we  had  tried  Milwaukee! 
I  tried  Milwaukee  and  found  the  record.  But  I  did  half  suspect  for  one  while, 
that  the  divorce  was  a  divorce  by  word  of  mouth. 

'  Such,  Mr.  President,  are  the  daiqning  evidencca  of  colhision  l^rongliom. 
And,  Sir,  I  claim  that  notwithstanding  the  paralepsis  of  Mr.  Ingham^s  nemoTj. 
whoE^  testimony  on  the  stand  is  a  n^egative  pregnant;  notwithstendin^  anj 
doubts  which  may  be  cast  upon  ihe  ca(S0  by  the  dogmatic  confidence  of  Mr. 
Seymour's  memory  in  what  makes  fljr  the  defence  with  all  thedoubts  that  rest 
upon  its  accuracy ;  the  charge  here  is  established  beyond  any  reasonable  donbt, 
that  there  was  an  interview — I  do  not  care  for  the  main  purposes  of  thin  speci- 
fication, whether  indecent  or  not ;  that  is  mere  adjective  description ;  thai  thoe 
was  an  interview  between  the  Judge  and  the  wife  and  another  between  the 
Judge  and  the  husband;  that  he  aid  give  them  bis  judicial  advice;  Ibal  he 
did  suggest  collusion  and  that  the  divorce  did  follow  upon  that  enggertien, 
by  collusion,  without  any  reasonable  cause,  and  as  I  believe  without  any  juris- 
diction whatever  in  the  Court  in  which  this  shamefblly  oolliraive  and  mdecect 
proceeding  was  consummated. 

We  come  now  to  the  next  specifik^ation,  nun^ber  2  of  this  Artide;  the  inter- 
view between  the  Judge  and  Mrs,  Howe  in  relation  to  the  indictment  lor  per- 
jury against  her  husband.  The  geatleman  says  that  Mrs.  Hdwe  contrediots  Mr. 
Finch,  ^nd  that  Mr.  Finch's  memory  is  exceedingly  astray. — Finch  teaifies  to 
you  that  the  Judge  told  him  that  the  interview  had  relation  both  to  the  new 
trial  of  the  civil  suit,  and  to  the  indictment  which  had'  been  just  fonnd  against 
Howe.  Mrs.  Howe  tells  you  that  she  did  not  know  of  the  indictment  then, 
and  that  she  and  her  husband  did  not  know  of  it  till  a  day  or  two  after.  And 
therefore  the  gentleman  jumps  at  the  conclasion  ihgi  Mrs.  Howe  knows  bnman 
\  nature  so  much  better  than  Finch,  that  we  dioald  trust  to  her  memory  and 
not  to  his.  The  Judge  himself  is  Finch's  anthority.  It  was  ne  possible  o4>ject 
to  Finch,  it  was  no  possible  olject  to  us,  to  «ay  that  the  interview  related  to 
the  indictment,  any  more  than  to  the  neW trial.  The  gtiilt  cf  tbe  interview  is 
not  charged  by  the  reference  to  either  suit,  in  pre/erenee  to  the  other.  I  have 
inspected  the  record  of  the  ease  in  whicb  the  new  trial  was  granted,  and  if  I 
bad  the  opportunity  of  going  into  that  case,  I  wenld  prefer  to  have^his  ^>eci- 
'fication  fotmded  nppn  it  In  that  case,  a  motion  A>r  a  new  trial  was  tied  fonr 
da|y^  after  ^e  verdict,  two  days  too  late,  and  ndt  broagbt  ap  at  thai  term  of 
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tbe  Court;  judgment  was  then  entered  up;  and  some  term  or  terms  after  judg- 
ment, that  stale  motion  for  a  new  (rial,  never  properly . within,  the  power  Af  the 
Court,  was  calied  up,  prevailed  and  vaoated  the  jiidgmeot;  the  fint  time  I  erer 
heard  of  a  motion  for  a  new  trial  prerailing  against  a  judgmeat  regvlariy  ell^ 
tered  up.  When  the  motion  did  eome  up^  it  was  founded  upon  an  affidavit  made 
by  Mr.  Bjron  long  after  the  judgment  was  entered  up  and  founded  on  that 
alone.  Mr.  President^  I  am  wrong;  it  was  founded  in  form  on  Bjrob^a  affidavit, 
suggested  by  the  Judge  to  Mrs.  Howe,  but  founded  in  reality  on  this  interview 
with  Mrs.  Howe,  as  her  testimony  shows.  And,  Sir^  I  would  rather  for  the  . 
purposes  of  this  argument,  that  this  specification  had  been  founded  on  that  new 
trial  than  upon  the  indictment,  so  that  if  we  had  a  choice  in  framing  Uiis  speai- 
iBeation,  it  would  be  in  favor  of  the  new  trial  in  preforsnce  to  the  indktm^ti 
because  the  new  trial  presents  a  mu^  cfearer  case  than  the  indictment  of  judi- 
cial departure  from  the  law,  in  tenderness  to  Mrs.  Howe's  solioitatioos.  And 
it  was  no  possible  object  to  us,  it  could  be  no  possible  object  to  Mr.  Finch  testi- 
fying before  this  specificatioa  was  framed,  to  prefer  the  indictment  to  the  new 
trial.  Not  so  with  Mrs.  Howe,  testifying  here  for  an  acquittal  deeply  interesting 
to  her,  after  the.  specification  is  framed  and  mu«t  stand  or  611  as  laid*  It  was 
faer  cne  to  avow  the  new  trial  and  ignore  the  indictment  But  what  brought 
Mrs.  Howe  in  such  hot  haste  to  Waukesha,  to  solicit  an  interview  with  the 
Judge  solely  about  a  verdict  which  had  been  rendered  and  standing  for 
months? 

Judge  HuBBBLL.    Not  for  months. 

Mr.  RvAir.  I  beg  your  pardon — ^it  had  been  for  months,  as  the  record 
shows;  and  Mrs.  Howe  herself  tells  you,  she  knew  about  it  for  some  time. 
What  brought  her  then  in  such  a  hurry  to  see  you,  if  not  the  indictment 
ajninst  her  husband  then  just  found  f  She  poeted  with), her  husband  to 
Waukesha  at  the  beginning  of  the  term,  when  they  must  have  known  that  the 
Grand  Jury  were  to  act  on  the  charge  against  Howe.  No  doubt  they  heard 
then  of  the  indictment  No  doubt  she  sought  to  £ucinate  him  on  both  subjects; 
but  which  really  was  the  exciting  cause  of  her  visit,  the  old  verdict  or  the  fresh, 
indictment  f  And  why  should  the  defendant  tell  Finch  that  the  woman  was 
pestering  him  both  abont  that  new  trial,  and  about  that  indletment,  if  such  was 
not  the  lact,  if  the  indictment  had  not  then  been  found  ?  I  oppose  the  account 
given  by  the  Judge,  against  the  account  given  by  the  lady.  I  oppose  the 
oath  and  accuracy  of  Mr.  Finch  against  the  oath  and  knowledge  of  human  na- 
ture of  Mrs.  Howe.  I  oppose  the  more  rational  and  probable  account^  against 
ihe  lees.  I  oppose  the  lees  suspicious  testimony,  against  the  more  suspicious. 
I  oppose  Mr.  Finch,  a  lawyer  of  repute,  with  character  at  stake,  and  without 
inducement  to  mislead  U9,  against  Mrs.  Howe  with  all  her  concomitants  in  this 
cause.  And,  I  say,  that  we  are  warranted  in  believing,  that  we  are  driven  to 
bdieve  by  the  force  of  the  testimony,  that  the  interview  did  relate  as  well  to  the 
indictment  as  to  the  new  trial.  And  we  have  proved,  though  the  gentleman 
cannot  concede  it,  we  have  proved  the  ruling  out  of  testimony  in  the  trial  of 
that  indictment  which,  admitted,  would  probably  have  convicted  the  accused  of 
the  crime.  The  Court  will  recollect  the  testimony^  It  seeois  that  two  partiea 
had  made  a  contract  Their  contract  was  executed  in  duplii^ate^  each  party  t^ 
taiofDg  one  patt,  and  attaching  to  the  part  held  by  the  other  a  not^  it  favof 
of  the  other,  by  way  of  penalty  for  breach  of  the  oontraat  A.  agreoa  with;B.  0, 
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bttj  B.'b  hone,  and  to  pay  for  him  within  a  roonth  flOOi  and  executoa  as  |>art 
of  that  coBtniet,  and  appended  to  it  a  $2$  note  in  &vor  of  B^  as  a  forfeiture* 
B.  agreea  with  A.  to  sell  hie  hone  for  that  price  within  that  time,  and  execntea 
ai  a  part  of  hia  contract,  and  attached  to  it,  a  note  fof  $25  in  £Avor  of  A^  aa 
a  forfeiture.    One  of  theae  notea  is  torn  off  from  the  contract  to  which  it  was. 
attached,  and  is  sued  upon.    It  becomes  a  question  whether  that  note  had  not 
thus  formed  a  part  of  the  contract  as  a  mere  penalty  for  the  breach  of  iL    It 
appears  that  Howe  held  one  part  of  such  a  contract, — I  forget  whether  ha 
owned  it  or  not    It  appears  here  that,  in  the  action  on  the  note,  he  swore  that 
to  his  knowledge  the  note  was  never  pait  of  such  a  contract.  The  note  appears 
to  have  been  torn  off,  and  was  produced  arparate  from  the  contract    It  ia  ia 
evidence  that  he  stated  on  oath,  that  to  his  knowledge  that  note  had  nevo-  been 
attached  to  such  a  contract   He  ia  indicted  for  perjury  assigned  upon  that  oath. 
What  proof  is  offered  on  his  trial  ?    As  I  understand  the  evidence  here,  firsts 
proof  of  the  oath  which  had  been  take;n ;  secondly,  the  prosecution  offered  to 
prove  that  the  note  had  been  part  of  the  contract  as  I  have  explained,  that  it 
had  been  torn  off,  and  that  Howe  knew  that  it  had  been  so  a  part  of  the  con- 
tract, and  had  been  torn  from  the  contract.    The  prosecution  then,  in  order 
to  establish  the  nature  of  the  nots  and  the  contract  of  which  it  had  been  apart, 
atad  of  course  not  having  access  to  the  part  which  had  been  torn  from  the  aete, 
offered  in  evidence  the  counterpart,  an  exact  duplicate  of  it :  but  that  evidence 
was  ruled  out  by  the  defendant.    It  was  good  evidence,  pertinent  and  compe- 
tent evidence,  to  prove  the  contract;  and  what  the  contract  was  of  which  the  note 
had  formed  a  part    It  was  ruled  out,  and  Howe^s  acquittal  followed  of  oourscL 
The  prosecution  could  not  make  a  case  without  proving  the  contract,  and  they 
had  no  other  means  of  proving  it    The  rejection  of  the.  evidence  settled  the 
acqu^I  of  Howe.    This  specification  is  pro\'ed  as  laid,  and  we  claim  the  judg- 
ment of  this  Court  upon  it. 

I  do  not  propose  to  dwell  much  upon  the  first  Specification.     The  oounaet 
and  I  take  very  widely  different  views  of  that  Specification,  and  of  the  evidence 
uponMt  It  18  the  case  where  the  Jndce  agreed  to  hold  a  tipecigl  term  of  Court 
for  his  friend,  after  having  refused  to  hold.it  for  one  he  deemed  his  enemy. 
The  gentleman  says,  that  it  is  mere  matter  of  Judicial  fi|v0r  to  hold  a  special 
term  at  all.    He  says  it  was  the  Judge's  right  to  refuae  to  hokl  it  for  one  who 
had  been  his  enemy,  and  to  agree  to  hold  it  for  one  who  had  been  his  friend.  I 
admit  that  the  holding  of  a  special  term  is  a  ^tkxii  favor;  but  I  deny,  I  repudiate 
— ^I  ask  this  Court  to  repudiate — ^I  ask  it  to  be  given  forth  to  the  people  of 
this  State^  to  the  whole  world,  that  the  heart  of  this  Court  beat  with  indigna- 
tion, when  it  was  announced  here-*-the  claim  here  gravely  and  solemnly  set  up 
— that  judicial  favor,  the  favor  of  our  Courts  organized  for  the  administration 
of  equal  and  impartial  justice  to  all,  is  to  bedistnbuted  by  the  Judge^  to  reward 
his  friends  and  to  punish  his  enemies.     God  forbid  that  we  should  4ccept  the 
morality  of  one  of  the  counsel,  when  he  exchums  **  if  that  be  corruptioB^  give 
me  a  corrupt  judge."    If  that  be  the  morality  of  our  judiciary,  if  that  be  the 
spirit  of  our  judicial  system,  for  God's  sake  destroy  it  from-  off  the  face  of  the 
earth.     Let  it  not  live.    Strike  it  ctown  by  the  strong  arm  of  legislation  b^ 
Irhteh  it  lives.    Suffer  it  not  to  go  forth  to  the  world,  that  our  Judges  sit  upon 
the  judgment  seat  to  grant  or  to  withhokl  judicial  aid,  as  peiaonal  favor  or  re- 
*ge.   Granting  it  to  be  a  matter  of  mere  discretion  resting  in  his  own  breast, 
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I       ^whether  a  Judge  will  or  will  not  hold  a  fipecial  tend,  it  rests  in  judicial  not  \n 
I      perMonal  discretion.    Judicial  discretion  is  not  a  tyrannj  to  be  exercised  in  ar- 


bitrary will ;  but  a  public  trust  to  be  exercised,  under  ciK^umstances  where  th» 
1  law  can  prescribe  no  fixed  duty,  in  sound  judgment  of  right.  And  what  ia 
\  that  judge,  who  silting  on  the  bench,  to  know  there  no  fear,  favor  or  affecdoBy 
I  aaya  to  one,  *^  You  are  my  friend,  I  will  do  it  in  favor  of  our  friendship  ;'*  but 
I  turns  to  another  and  says,  "  You  are  my  enemy,  and  because  you  are  mj  eaemy, 
I. will  not  do  itr    Who  says  to  him  in  Canning^s  doggerel, 

"I  give  thee  sixpence?  ' 

I'd  see  theed--^--d  first" 

Such  in  substance  was  the  defendant's  answer  to  Eilbonm,  when  asked  to  eon- 
firm  the  sale  in  Kilbourn^s  favor.  But  when  it  turned  out  that  Kilboum  had 
no  interest  in  the  time  of  the  confirmation,  as  it  made  no  difiRerenee  to  him  frOm 
which  tenant  his  rent  accrued;'  when  it  turned  round  that  it  was  Sawyer  who 
was  interested  in  having  the  confirmation  at  once;  when  it  turned  out  that  un- 
der the  wing  of  the  enemy  Kilbonrn,  fluttered  Sawyer,  the  friend,  and  that  the 
shot  of  judicial  vengeance  hit  the  wrong  man :  **  Ah,"  exclaims  justice,  **  that 
alters  the  case."  Sir,  he  might  quote  in  hfs  behalf  the  oldest  case  in  the  books, 
certainly  the  first  I  ever  read  of  law  or  judgment,  reported  in  every"  diild's 
primer ;  the  familiar  case  of  Ox  vs.  Bull,  in  which  it  is  laid  down  that  it  makes 
a  great  difference  whether  the  lay  ox  gores  the  judicial  Bull,  or  the  judicial  Bull 
gores  the  lay  ox.  Sir,  I  confess  to  that  authority,  but  I  deny  all  other  authority 
for  the  defendant's  distinction.  **  That  makes  a  difiference,"  reasons  the  judge; 
"  Sir,  I  have  refused  this  favor  to  my  enemy ;  but,  sir,  come  to  me  as  a  friend, 
be  my  friend,  and  to  reward  your  friendship,  the  machinery  of  my  Court  is  at 
your  service."  Is  that  the  philosophy  of  the  elective  judiciary*,  shadowed  forth 
here  by  the  defendant's  counsel?  Are  judicial  favors  which  rest  in  judicral 
discretion,  are  the  terms  and  machinery  of  the  Courts  is  the  judicial  discretioof 
of  the  time  and  order  of  judicial  business,  is  the  judicia]  discretion  to  give  or 
to  withhold  which  enters  into  Ihe  whole  administration  of  justice, — are  these 
the  personal  privileges  of  the  man  who  happens  to  be  Judge? — Weapons  held 
in  his  hands  at  the  bidding  of  his  personal  impulses,  to  punish  them  that  hate 
him,  to  protect  them  that  serve  him  and  do  his  will,  to  chastise  or  conquer 
enmity,  to  reward  or  purchase  friendship,  to  play  upon  the  hopes  and  fears  of 
all?    Is  it  the  Judge  or  the  man- who  sits  upon  the  bench?     If  passion  may 

Slide  such  discretion,  why  may  not  money  reward  its  exercise  ?  Is  this  indeed 
e  spirit  of  your  elective  judiciary  ?  Is  this  what  the  gentleman  meant  when 
he  said  his  client  rightfully  sought  popularity  among  his  constituents,  that  the 
system  drove  him  to  it  for  re-election  ?  Shame  on  such  popularity !  Bhame' 
on  such  means!  Shame  upon  such  a  principle!  I  ask  this  Court  to  tell  the 
people  of  this  State  that  the  elective  judiciary  is  not  that  shameful  thing;  that 
it  was  not  founded  to  exterminate  the  human  sense  of  justice;  that  it  was  or- 
dained for  the  administration  of  justice,  and  not  as  the  machinerv  of  personal- 
ambition  or  personal  passion.  To  tell  me — for  that  is  in  prindple  what  I  anr 
told — that  if  hereafter  I  go  to  the  Judge  and  ask  him  to  do  for  my  client  ^ 
judicial  act,  whether  within  his  discretion  or  not,  he  is  to  t^  me;  **8ir,  no;* 
jou  prosecuted  me  before  the  Court  of  Impeachment;  I  will  do  no  fkvor 
for  you  or  your  client" — And  when  I  send  the  client  I  cannot  serve,  to  Mr. 
Arnold,  and  he  applies  for  what  I  failed  to  obtain — ^he  forsooth  is  to  be  an- 
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BWei;e4:  "I  refused  .my  .0I4  .^clrewary,  .ap4  mj  revenge  is.  fed;.jou,  Sir,  de- 
lended  me  before  that  Court  abdt  >*iU  grant  wliat  you  aak' that  my  del^  of 
gratitude  may  be  paid."  Mr.,  Preaident,  Senator?,  is  that  your  staudard  of  Uw 
and  juatice  in  the  aeoond  judicial  circuit  ?  That  is,  the  standard  sist  up  here 
by  the  argument  of  the  defence.  I  am  not  astoDish^d  at  its  spirit ;  I  have  lived 
tpo  long  )n  the  second  circuit  J  am  astonished  only  at  the  efirontry  of  the 
avowal.  It  resolves  itself  into  a  simple  proposition,  a  monster  id  morali^, 
that  judicial  discretion  may  of  right  be  governed  by  the  personal  paaaiooa  or 
interest  of  the  Judge.  This  principle  is  sent  forth  from  here  by  the  dcfenee, 
to  bhock  the  moral  sense  of  qiaaktiid;  and  I  have  no  doubt  is  the  linoere 
CQUviction,  of  this  defendant^  felt  and  avowed  by  hiix^  without  shame,  in  ih* 
4octripe  thus  announced  in  has  behalf. 

t^XLt,  let  us  gio  a  litde  further  into  the  proot  ^ilbourn  was  as  much  entitled 
to  ^hst  confirmation  of  that  sale,  as  Sawyer  wi^^.  What  had  Kilbourn  done  to 
forfe^  his  judicial  rights;  to  fbrfei^y  if  you  please,  his  claims  on  judicial  favor! 
Is  he  an  iufany^us  man  ?  Is  he  a  man  so  disreputable  that  the  Judge  maj 
i^urn-  him  from  him  and  refuse  all  favor  and  oountenance  to  him?  la  he,  to 
boiroxr  language  which  is  begijaing  to  immortalize  our  bar,  Mike  a  shark  that 
g9t8  up  .in  t,he  morning,  sits  down  to  his  breakfas^^  mouses  around  all  day, 
aad  lies  down  at  night  Uke  a  dogf^  I  am  no  peculiar  friend  of  Byron  Kil- 
bourn. I  am  no  advocate  of  his.  We  have  stood  at  arm^s  length  all  our  hVea. 
!^ut  Pyron  Kilbourn  is  an  honorable  gentleman  and  a  man  of  great  usefulneas 
in  the  community  in  which  he  lives.  His  ink^rity  and  ability  command  there 
^  high  position  and  would  command  it  anywhere.  What  then  had  Byroa 
folborn  done  ?  Qh,  he  has  denounced  the  Jenny  Lind  Club  I  Sacied  Heaven  I 
la  it  possible  that  so  feapectable,  so  di^reet  a  man  as  Byron  Kilbora,  a  man 
who  holda  iu  such  esteem  all  the  established  respectabilities  of  lifoy  has  been  so 
insane  aa  to  raise  his  sacrilegious,  blaspheming  voice  against  the  sanctities  of 
the  Jenny  Lind  Cli|b  f  Is  it  true,  does  it  leak  out  at  last,  what  has  been 
whispered  for  yearsy  that  the  name  of  the  Milwaukee  Circuit  Court  is  a  lie, — 
that  it  is  the  Ciixmit  Court  of  Jenny  Lind?  I  am  not  goinff  to  descant  here 
upop  that  Clnb.  I  will  say  one  thing  however.  It  is  no  harmless  singing 
acbool — I  believe  t]iat  waf  the  defendant's  term^  These  are  other  lessons  than 
aingipg,  I  believe,  taught  and  learned  in  that  school.  But  this  is  not  the  place 
to  dwell  upon  the  mysteriea  of  that  sanctuary,  which  it  seeins  that  Kilbourn 
eouM  not  cb|im. 

Judge  Hu^B9i*L*    Czive  us  a  speech  upon  it*  Mr.  Byan. 

Mr.  Ry^m.  I  could,  make  a  speech  upon  it^  if  speech  I  chose  to  make.  I 
could  make  a  speech  upon  it  that  would  arouse  the  universal  heart  of  this  peo- 
ple. I  could  show  it  up  as  a  political  harlot,  which  seeks  to  destroy  those  who 
^pf  oae.  it,  which  inflicts  a  deep^er  destruction  upon  those  who  trust  to  its  em- 
WAces.  It  is  an  incubus  in  Milwaukee,  a  dreaded  influence  pervading  it,  like 
i|  secret  police,  feared  every  where,  felt  every  where,  seen  no  where,  li  is  in 
the  pourtB  and  the  churches,  in  the  highways  and  the  homes,  in  the  marts  and 
^  the  polls,  in  the  private  pursuits  and  public  concerns  of  Milwaukee;  and  in 
the  main  it  rules  Milwaukee*  See  that  it  does  not  rule  the  State.  Woe  to 
them  who  tamper  lyith  it,  for  its  name  contaminates.  Woe  to  them  who  fight 
it,  fr>c  it  has  pow^r  to  ^b  in  thjs  dark.  Woe  to. those  who  bargain  with  it,  for 
it  betrays  all  who  trust  it.    It  i^  li^ethe  ^yrea  wh9se  music  enticed  to  ruin, 
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WhOflfilkiiie^  wow  tnnflon,  wfaoaembMcas'^vlsrQ  moie  btal  tbaA  tbcf  lMirlai% 
btiMing  gik  of  corraptiDii.  Tfa^  Jetiojr  Lind  Ghib  has  fowmi  and  can. confer 
j^<>w«r ;  but  poirer  w  not  life.     What  is  power  that  a  man  should  barter  for  it 

•  bis  independent  manhood^  and  nMi^e  in  a  meretrietous  eombinatioDf  all  heaJlbhy 
dignity  •of  life!  Make  a  ^>eech  upon  it !  80  I  could,  8in.  It  may  be  that  fe4r 
care  to  speak  so  plainly ;  but  I  have  long  heard  a  quiet  echo  of  the  judgnetvt 
of  llilwaufcee*  the  voices  of  many  who  bate  it  bnt  fbar  oY,  the  roices  of  aomo 
Who  hate  it  and  do  its  work:  and  what  I  have  been  hero  provoked  io  tky^ 
I  brieve  to  be  the  judgment  of  Milwaukee;  hat  becoming  the  judgment  of 
the  State.  And  Byron  EHbbum,  bold,  tmmannered,  irasverant  man,  bnd  pointed 
his  sacriiegHyus  finger  at  its  shrine,  had  raised  its  rude  voice  in  eensute  MW<Mt 
its  mysteries!     80  the  Oircuit  Court  of  Jenny  Land  told  him  that  he  £onld 

'  have  no  favor  there;  but  Amos  Sawyer,  who  was  the  Judge's  friend,  came 
ifortli  and  claimed  an  interest;  and  though  he  might  think  just  as  much  of  the 
Jenny  Lind  Olob,  yet  he  had  not  said  it  quite  so  ioud.  To  him  tlien  the  Judge 
responde — ^  Oh  I  certainly,  if  you  are  interested,  I  will  hoM  the  special  teite.*' 
A  x>oor  young  lawyer,  who  acted  for  them  both,  goes  to  the  Judge,  and  aa^^s 
that  it  would  be  a  personal  favor  to  him,  to  be  sure,  but  that  he  felt  modest 
nlXmt  teking  it  He  was  diffident  about  troubling  the  Judge's  Honor:  it  ^as, 
be  felt,  a  mera  matter  of  professional  courtesy  and  favor.  But  the  Judge  extin- 
guishes that  little  man's  Umid  advances  in  this  trenchant  style:  ^  Mr.  Mariner, 
you  must  not  work  for  aneh  men  as  Byron  Kilboum."  He  tells  the  bar,  hf 
the  God  of  Heaven  1  whom  they  shall  take.f  r  clients!  He  telb  the  world  thi|t 
no  lawyer  at  his  bar  shall  hoM  his  favor  if  he  dare  to  advocate  tihe  cause. of 
these  in  his  displeasure.  I  tell  you,  Sir,  (tumii^  to  the  defendant,)  that  when 
you  dictate  to  the  bar,  you  do  not  know  the  bar.  I  am  proud  to  f«ji  it  to  yon, 

'  Iko  to  Ikce,  before  this  solemn  Court,  that  yon  do  not  know  the  spirit  of  the 
legal  profession.  You  may  have  been  of  it  longer  than  I  wh'  my  it,  but 
you  nave  not  belonged  to  it  long  enough  to  learn  the  high  and  honorable 
«pirit  of  the  professbn.    To  dictate  to  an  honorable  young  lawyer,  whom  he 

«  ahall  take  for  his  client,  whose  legal  rights  he  ah^l  assume  to  advocate  I  The 
legal  nrofeasion  has  done  inaoy  bad  things  aind  has  produoed  many  bad  men; 
but  it »  a  glorious  old  profession,  and  I  love  it  and  am  proud  of  it  It  may 
do  in  these  dnys  fbr  denuigogues  to  denounce  it;  but  I  say  now  lind  alws(yB, 
here  and  elsewljeve,  what  all  iSstory  proves,  that  there  was  seldom  a  great  stride 
made  in  human  progress,  in  which  the  bar  was  not  a  moving  power.  It  is  an 
honorable  piofenon,  an  independent  profession.  No  judge  has  ever  yet  cofred 
it  ev  broken:  its  independeneb.  Touch  Us  independence  and  it  rebels  to  a  mnn, 
ehoulder  to  shoulder,  standing  up  against  the  invaaipn  ^  its  rights*  A  oot rapt 

;^urt  may  disorgaaixe  it;  but  a  tyrannical  court  dm  neither  fc^nd  ii  dor  bseak 
it.  The  relation  of  a  lawyer  to  his  client  is  a  pecnlilir  and  impoctant  one. 
life,  charactei^  liberty,  property,  all  that  is  denr  ta^i  sacred  in  life^  are.the  tvust 
of  the  client  to  his  lawyer.  The  work!  may  asdail,  the:Worid  may  peraecutai 
death  and  ruin  may  overhang^  all  men  mby  desert ;  biU  the  unfortunate  is  ever 
aeeure  in  the  md  and  k>yalty  of  his  advocate./  And  tfai?  ia  the  rekition  the 
defendant  tampers  with;  this  is  the  profession  be  seeks  tOKbeiid  to  his  caprice 
or  his  ambition;  this  is  the  professional  spinit  b^  insdlta  in  the  person  e£  my 

'iHend,  Mr:  Mariner.    Mr.  President,  this  defendant  diee^  ttot  know  his  profel- 

:  ri(M) ;  does  not  know  the  bar  of  hie  eiroaii  Be  ^  tnlstaken  the  temper  of  0» 


bar,  IB  he  nmtook  the  honor  of  Mb  Mitim&f^  ufaeix  h«  nwinimd  to  dieUite  what 
tights,  what  oliestB,  the  meniben  of  the  bar  practiaiog  before  hioi  were  to  raprw* 
seat  I  do  not  know  my  brethreDy  or,  kt  this  proaecntion  end  m  U  may,  he 
will  not  find  them  all  syoophaoto  or  all  paradtea.  The  epirifc  of  the  profeniaD, 
itB  inhereDt  loyalty  and  iadependence,  are  aUe  to  endure  a  longer  and  severer 
trial. 

Mr.  President,  Mir.  Manner  waa  judicialiy  told  that  he  iianst  toot  hate  for 
•clients  saeh  men  as  Kilboiirn.  It  is  net  in  proof  here  thht  clients  ar^  lold  the 
converse  of  the  preporition,  what  lawyers  they  most  liot'  eoriploy. .  But  it  ia  in 
proof  that  lawyers  are  told.thar  clients  must  be  the  JM^'s  frieadsj  and  it  » 
argued  for  the  Judge  that  this  is  all  right,  the  proper  esercise.of  his  jadidal 
'prtTilege^  the  legitimate  distribution  of  his  judicial  favor!  Thatie  the  avowed 
spirit  of  the  administration  of  justice  in  the  State  of  Wiscoasio,  i:^  the  livii^ 
heart  of  these  United  Btatea,  past  the  middle  of  tibe  niaet^oth  century  1  If 
^iat  is  your  judgment  of  it,  acquit  this  defendant  If  your  heart  tae^  with 
ittdlgnation  at  it,  disavow  tibe  infamous  dodriae  and  ^puni^  its  judicial  apee^ie. 
But  if  you  will  not  conyiet,  if  yon  will  affitai  the  principle  here  datmed  by  a 
member  of  your  judicial  body  in  his  own  behalf^  thaib-Hwhether  ia  those  things 
which  are  of  right,  or  in  those  things  which  rest  in  aoond  discr^on — your 
judges,  so  long  as  they  etop  short  of  abedlute  violaMoa  of  law,  have  the  right 
to  consult  their  own  private  passions  and  interest;  thatjudieiai  discretion  may 
be  exercised  in  personal  feeling  or  for  personal  viewa;  if  you  will  justify  i&at 
judicial  morifility  as  Uieatandard  itiorality  of  your  judiciary.;  do  not  shrink  wboii 
you  hear  It  said  hereafter  of  Wiaconain,  as  it'#afa  ^d  of  old  in  Scothmd,  aye 
as  it  has  beea  already  said  of  one  circuit,  in  Wiscdnsin,  ^  Show  nue  die  man, 
and  I  wilt  tell  you  the  Uw/*  . 

Proceeding  to  Artide  €,  I  Ivqg  leate  again  to  call  the  attention  of  the  Court 
to  th^  Statute: 

^  No  Judge  or  commissioner  shall  be  allowed  to  demand  or  laoeive  any  fees 
or  compensation  >  for  services  as  such  jtldge,  commissbner  or  judicial  officer, 
ekcepb  where  foes  or  other  cocvpensatiain  are  espresaly  given  by  law;  and  no 
judge,'  commisstoner,  or  other  judicial  officer,'  shall  be  allowed  4o  give  advice  to 
parties  litigant,  in  any  matter  or  suit  pending  before  such  judge  or  officer,  or 
which  he  has  reasoit  to  believe  will  he  brought  before  him  for  decision;  or 
draft  or  prepare  any  papers  or  proceedings  rekUtog  to  m^bj.  aoeh  smttisr  or  suit^ 
except  when  expressly  authori^  by  law." 

I  apprehend,  Mr;  P^ideut,  4hat  this  provision  of  the  Statute  la  but  a  deda- 
rataon  of  a  principle  of  theCottfaaon  Law;  older  by  oeatifries  .than  any  Statute 
-we  have.  I  ^ead  to  you  the  other  day  the  Oomibon  Law  doctrine  ably  pro- 
pounded hi  the  case  of  Oakl^  and  Aapinwall.  I  take  that  doeHrine  to  be  ua- 
questionably  true#  I  suppose  that  back  of  aU  constitutions  aad  back  of  all 
Statutes,  is  the  univenally  pervading  morel  principle  of /the  laiw,  that  judf^ 
^lue  to  be  impartial;  and  that  all  tbtUgs  which  tend  to. render  them  partial  ia 
particular  cases,  disqualify  them; 'that:  the  scales  of  Justice  are  to  be  held  by 
an  unbiassed  hand;  that  the  frjendehip^  or  relatioasfaq),  or  luteraBt,  or  eennee- 
tion  of  the  judge  with  the  parties  or  the  aubject  matter  of  the  snit^  is  not  to 
be  thrown,  like  the  old  conquerov^s  sword,  into  the  acales  iotura  the  balaooeof 
justice.  In  view  of  that  principle,  this  Statute  is  framed. .  Upoh'  th«  Statute, 
^npj^y  th^ae  moral  prineij^  cC  the  law  older  than  any  fitathto  in  thb  books; 
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by  them,  it  fa  to  be  nterpreted.-    Upon  this  Statale,  bo  mterpreted,  the  nxHh 
Article  is  foutided. 

The  s^ond  Bpecification  alleges — and  it  w&t  proved  in  substance  as  alleged-** 
that  after  a  judgment  had  beon  obtained  in  the  circttit  court  of  Milwaukee 
county  against  Dr.  Graves  and  another,  Greves  made  complaints  to  the  defea- 
dant  about  the  injustice  of  the  judgment;  that  the  defendant  listened  to  Greries' 
fiiatements,  toll  him  that  the  judgment  had  been  scandalously  obtained  and 
advised  Greves  to  make  a  motion  before  the  defendant  himself,  to  vacate  the 
Judgment;  and  that  Oreves  accordingty  did  so.     This  was  during  the  judieiid 
canvass,  just  previous  to  the  defendant's  )ast  eledion.— Dr.  Oreves  seems  to 
have  been  one  of  Hubbell^  lupportets.    He  went  upon  an  electioneering  viaifr 
to  the  Judge's  room.    There  the  Doctor  toki  his  story  to  Hubbell  aafi-  his 
^ends^  there  with  him  conversing  the  chances  and  gossip  of  the  election.  The 
Doctor  probably  meant  no  harm.    Though  he  is  reputed  to  be  in  spiritual 
communication  with  the  other  world,  you  can  see  that  the  Doctor  is  no  witohi 
He  told  his  gnevances  as  an  electioneeriag  story  against  Mr.  Finch.     He  to2d 
it,  I  presume,  in  the  same  honest,  good  natnred,  prosy  way  he  told  it  here  in 
Court.    He  says  he  told  it  to  explain  his  reasons  for  opposing  Finch  and  sup^ 
porting  Hubbell.    It  appears  that  he  had  advised  with  Gen.  See,  and  See 
had  told  him  that  he  could  not  move  against  the  judgment,  and  so  he  had 
dismissed  it  from  his  mind.     They  ^ere  all  there  telling  stories  against  Finch, 
and  he  added  to  them  his  account  of  the  wrongs  that  Finch  had  inflicted  upon 
him»  in  the  recovery  of  that  judgment.*— Well,  what  does  the  Judge  say  ? 
Why,  the  Jn  )ge  says  to  Greves  that  it  was  scandalous  in  Finch,  and  that  the 
Doctor  ought  not  to  submit  to  it.    Well^  this  was  a  new  turn  to  the  Doctor 
who  had  been  talking,  not  for  himself,  but  for  his  friend,  the  Judge;  and  he 
I  suppose  did  very  much  as  he  did  here — he  scratohed  his  head  and  spoke. 
He  said  he  had  tried  that  already,  but  that  Finch  was  a  very  popular  man 
among  the  members  of  the  bar  and  he  did  not  know  who  to  employ  to  prose- 
cute it.     ^Oh  P  suggests  the  Judge,  *<that  will  occasion  no  difficulty;  sill  the 
lawyers  are  not  Mr.  Fhich's  friends;  Mr.  Watkins  or  Mr.  Ryan  will  do;  that 
objection  will  not  lie  to  them !''    Well,  Greves  took  the  hint;  he  would  like  to 
be  rid  of  that  judgment,  he  had  no  objection  to  employing  the  lawyers  named 
to  him  and  acted  on  the  suggestion.     Mr.  Arnold  tells  you  that  the  affidavit 
appeared  as  an  electioneering  document  against  Mr.  Finch.    It  did  so;  but  I 
can  say  for  myself  that  I  drew  it  for  no  such  purpose  and  that  I  had  no  part, 
consent  or  privity  in  its  being  published.    I  even  went,  at  Dr.  Greves*  request^ 
to  some  other  gentlemen  to  request  that  it  might  not  be  publislied,  after  some 
steps  had  been  taken  to  do  it    While  the  Doctor  tells  his  story  in  the  Judge's 
room,  comments  are  made  upon  it  by  the  persons  present;  and  Judge  Hubbsll, 
in  this  electioneering  conversation,  calmly  and  coolly  sends  the  Doctor  forth - 
io  a  hiwyer  to  make  a  motion  to  vacate  the  judgment ;  which  motion  was  to 
be  heard — by  whom  think  you?— That  solemn  proceeding  of  setting  aside  a 
judgment  was  suggested  by  him — ^te  be  taken  and  decided  before  whom? 
Before  Judge  Whiton  t  Before  some  Judge  not  engaged  in  that  election  ?  Before 
some  Judge  having  no  interest  in  that  efection  f    Before  some  nsan  whose  pas- 
sions had  not  been  iiroused,  and  whose  selfishness  was  not  interested  in  that 
electioneering  story?    No  such  thing!   ^Go  and  employ  a  lawyer,  aad  ap- 
proach me  for  redress  of  your  grievances  vk  that  scandalotts  proceeding  of  Ifr. 
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Fincfa,  which  onght  xtoot  to  itood ;  8)>t>I  v  to  me  to  set  that  iniqukioiu  jadgioent 
aside  f  that  was  the  judicial  suggestion  to  his  electioneering  friend.    He  made 
no  prooiiaeii  tbeyciay.    Oh  do^  not  a  promiael    And  the  genUemaa  thinks  it  ia 
eztraonlinaiy  that  we  proTe  no  pronpiie  here.  I  never  J^e^d  of  a  corrupt  judge 
-^I  have  read  Bacoii\  MaocieMd'a  and  other  trials — ^but  I  naver  heard  of  a 
jadge  ^  who  signed,  Maled  add  delivered  his  bond,  that  ha  would  absolutalf 
deoide  so  aoid  so.    I  never  h^ard  of  another  judge  who  positivelj  promised  to 
make  such  or  such  a  decision^  Men  like  to  wear,  even  with  their  aocompUceSy  a 
decent  disguise,  i  They  shrink  from  the  odor  of!  su^  promises^  offensive  even  in 
their  own  luistrik}.    Such  promises  are  given  tacitly,  silently.    They  belong  to 
the  ^leas  of  presumptive  nssurmpsita.   They  are  implied,  not  erpreased.  See  aa 
exampb  for  all  ulen,  of  the  deliQa:cy  of  corruption  in  Lord  Bacon^s  trial ;  see 
with  what  dainty  delicacy  Bacon  8uiSei?ed  a  bribe.    "  My  lady  Wharton  took  a 
hundred  pound.     Then  she  goes  to  York  House  and  ddiivered  it  to  my  Lord 
Chancellor.     Shexoarried  it  in  a  purse.     My  Lord  asked  her  *  what  she  had  in 
her  lia&d  ?'  She  replied,  *  a  purse  of  my  own  making,'  and  presented  it  to  hinv 
who  took  it  and  said,  ^  what  Lord  could  refuse  a  purse  of  so  fair  a  lady's  work- 
ing?' ''     He  protested  that  he  did  n^ot  know  what  was  in  the  purse;  but,  s^ 
he^  ^^  Madam»  1  can  refuse  nothing  at  the  hands  of  so  fair  a  lady."   He  too  loved 
the  ladies^   But  he  made  no  pi-ointse — oh  no.  Nor  did  thii|  defendant  make  an 
express  promise  to  Greyes.   Promises  are  never  mad^  in  auch  cases.   BiaU  are 
given,  and  hints  are  aa  goodl   When  a  man  is  told  by  a  judge  to  take  proceed- 
inga  in  his  own  court,  dones  the  man  thii^k  that  the  judge  is  so  advinng  him, 
for  the  purpose  of  thwarting  his  wishes^  of  denyii^g  the  expected  decision^ 
Does«a  judge  advise  speclfio  proceedinga  for  specific  redress,  for  the  pur])ose  of 
refusing  that  redress?    Is  that  the  object  of  judicial  advice  to  entrap  the  person 
advised  and  to  make  him  an  enemy  ?     No,  sir;  that  is  not  the  philosophy  of 
judk^inl  advice.     Such  advice  seldom  misleads.     He  (^ vised  Greves,  and  that 
is  a -direct,  positive,  corrupt  violation  of  the  statute.     And  if  the  gentleman  is 
curious  to  see  a  corrupt  motive  proved,  there  it  is  sticking  plainiy  out,  the  art  of 
his  client  could  not  koep  it  in.  It  wa^  to  promote  his  own  perscmaj  interest,  his 
own  peraonal  advaotage,  by  giving  that  advioe.  He  sought  to  give  publicity  and 
solemnity  to  Greves'  charges  against  Finch.      Caniaed  to  Graves'  careJese^ 
accidental,  perhaps  blundering  accounts,  those  charges  were  of .  little  conse- 
quence in  the  cOection.     l{iedueed  to  form  on  paper»  put  upon  ther^oprdsof 
the  Court  in  the  sworn  solemnity  of  a  judioial  paper)  they  iicquired  new  and 
jerious  weight.  They  would  thus  tend  to  the  defeat  of  Finch,  and  to  the  elec- 
tion of  HiU>bell.     Grevess  too,  became  identified  with  him,  with  intenser  zeal, 
'in  the  caiivasB.     And  lie  who  doubts  that  the  Judge  would  have  repaid  the 
servica  by  the  fulfilment  of  his  hintSj  does  injustice  to  the  defendant's  gratitude^ 
)and  violence  to  the  spirit  of  the  whole  body  of  evidence  in  this  cause.   The 
case  never  came  to  a  hearing.    But  the  advice  is  prov^.    The  corrupt  motive 
•is  here.    It  stands  out  apparent  in  unvarnished  conruption. 

Next,  I  shall,  take  up  the  first  Specification,  the  case  of  Mr.  Mitchell.  We 
find  the  Attoraey-Geaeral  of-  the  State  pf  Wisconsin  proceeding  against  th^ 
Mammoth  oorporation  of  the  North-West,  o^e  of  the  greatest  corporations  in 
the  United  States;  aye,  sir,  I  do  not  know  bjut  the  very. greatest;  which  with 
ita  iBBurmoe/charter,  and  U»  capital  of  half  m  millioq^  1^  oyers^dowed  th^ 
.llbrtlirVett^  Uie  whole  valley  of /|he  Uftper  Mi^^i^ip^i  and  thf^^Lake^  and 


lias'finandftny  raledand  edniroUed  kfat'jiat%  ifrdeflttioe  cil  M  ftHtbdrilyy  a 
moQflter  bank.    No  mere  wild-cat,  air;  tbift  torm  would  be  an  iDJaatice  to  ita  ^ 
founders.    Witb  all  tbe  unchartered  hcense  of  •  the  wild^eat,  it;  l^as  ^  a  pow«r<ef 
Btiide,  a  reach  and  vigor  of  spntig,  a  ponderous  de^^opoient  of  size,  b^HNJL 
a  forest  of  wild-cats.    Masterly  management,  and  in  all,  save  itff  legal  reiationa 
to  the  State — masterly  integrity,  have  made  the  WisooiNiii  Marine  <ir  Firvl'o- 
Burance  Company  grow  up  out  of  its  charter  as  an  Insurance  Company,  to  be 
to  the  North-Western  States  what  the  Bank  of  the  United  States  was  to  the 
Union.    A  fearfUl  financial  and  political  power — outside  of  the  law  and 
stronger  than  the  law.    Legislatures  have  assailed  it — Attorney  Q<oneralt  havta 
been  invoked  against  it    But  there  it  had  stood  in  solid  and  magnifloent  out- 
lawry, a  monument  of  the  power  of  money  over  the  law.    They  say  here,  on 
the  other  side,  that  it  was  of  tremendous  benefit  to  the  ooantry.     Mr.  Preri- 
dent,  it  had  become  in  a  measure,  a  tremeadously  neeeasary  isvil.    It  is  libe 
many  things  in  our  social  system,  a  monstrous  wrong,  so  embodied  in  the  system 
as  to  be  a  self-created  tfnd  monstrous  necessity.    The  fisilnre  of  this  Inatitution 
would  be  a  terrible  calamity.     It  had  so  foisted  itself  into  the  currency  of  the 
country,  that  its  solvency  was  a  large  measure  of  the  public  prbspei'ity.    fio 
far  I  concede  its  benefit  to  the  country.    But  be  that  as  it  may,  thette  it  had 
abided,  overshadowing  and  overriding  the'  law.  At  last  it  was  proceeded  against. 
A  bill  in  the  nature  of  an  Information  by  tbe  Attorney  General  was  fii«med 
under  the  statute  of  this  State,  giving  to  our  Courts  of  Chancery  jurisdiction, 
equivalent  to  proceeding  by  quo  warranto  at  law,  against  corporations  in  cer- 
tain cases.    This  bill  called  the  Insurance  Company  to  aoeount  for  having  ex- 
ercised the  banking  power  of  issue,  contrary  to  their  charter;  and  sought  to 
oust  the  charter,  and,  pending  tbe  suit,  to  restrain  the  corporAtion  from  pur- 
suing business  as  a  bank.    The  bill  was  originally  flamed  by  the  Attoreey- 
Oeneral  to  be  filed  and  proceeded  on  in  the  Milwaukee  Circuit  Court-  before 
Judge  Hubbell,  and  was  submitted  by  the  Attorney-General  to  the  Judge  for 
the  allowance  of  the  Injunction  prayed  for.     He  refhsed  to  allow  it,  because 
notice  of  the  application  had  not  been,  given  ander  oOr  rules  of  court.     Mr. 
President,  I  am  not  here  to  condemn  what  I  believe  to  be  right.    1  avow  here 
that  I  have  no  doubt  that  the  refusal  to  allow  the  injunction  ex  parte  was 
Tight,  was  the  duty  of  the  Judge.    Whatever  motive  may  have  governed  him, 
the  refusal  itself  was  proper  and  just    But,  Mr.  President,  his  own  conseieoee 
and  the  public  appreciation  of  a  just  dischar<ire  of  duty  ^should  have  been  his 
reward.  Duty  discharged  because  it  is  duty,  is  its  own-  reward :  aad  this  defend- 
ant should  not  have  gone  to  the  secretary  of  that  gij antic  baak :  he  ehould  not 
have  gone  to  the  potent  dispenser  of  *"  Current  Funds"  to  boast  of  what  he  had 
done.    It  betrays  a  motive  outside  of  the  fair  and  upright  discharge  of  his 
judicial  duty. 

Failing  in  the  circuit  court  of  Milwankee  county,  and  so  failing  that  hes^ems 

to  have  abandoned  all  hope  of  success  in  it — ^how  and  why,  it  does  not 'appear*^ 

the  Attorney  General  goes  to  the  circuit  oourt  of  Washington  oounty.    Judge 

'  Larrabee  pursues  preci^y  the  same  course  as  Judge  Hubbell  had  done,  but  so 

^  does  it  that  the  Attorney  General  seems  not  to  have  been  discouraged  fnou 

proceeding  in  his  eourt  He  requires  the  Attorney  General  to  give  notice  of  the 

application  for  an  injunction,  and  the  Attorney  General  nocordin^y  -ffivesit. 

'  Notice  is  served  on  Mr.  Mitchell  Mr. Mitchell f oes to  hiscetnsel  He t^^you, 
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whaft  Im  told  Uilm  t}raa-^tb4t  ^  beli«ve4  tbe  iDJuactioB  mnM  bring  ruin  upon 
*  the  inatitutioti  Aod  ruiA  upon  the  publia    I  too  b^ieved  ao  then  and  I  bebere 
iM>  now.  .  I  believe  the  sudden  tioppi^^  of  the  Bank  would  have  been  a  very 
^reat  puUio  calamity.  Mitchell  ooaaults  bis  oounseL    What  do  his  counsel  aaj 
4o  him?    The/  eay  to  him  this,  and  I  saj  it  to  him  now,  over  agaia.    If  a 
iMiisjF  and  vut^r  i^peal  ia  to  be  made  here  against  the  professional  advice  and 
eounse  of  counsel,  hi  it  conqa    But  let  me  advise  the  sentleman  making  it*  to 
be  sure  of  his  law. — If  mountains  are  invoked  to  &11  and  bury  us,  Jet  the 
mountains  eoQoe ;  though  when  the  gentleman  was  launching  out  that  part  of 
bis  terrific  prophecy,  I  wondered  where  the  mountains  were  coming  from.     I 
Jmow  of  hardly  a  hill  in  this  State,  that  I  should  care  particularly  for  falliog 
en  nM|.  or  under  whi^h  I  should  feel  myself  everlastingLy  buried.    I  said  this 
io  Mitchell ;  I  say  that  /  said  it,  but  we  all  joined  in  saying  it — Finch  and 
Lynde^  Brown  and  Ogden,  Ryan  and  Lord.    We  told  him  that  the  Statate 
.•eoiild  not  reach  his  Institution.    We  told  him,  and  we  produced  the  authorities 
to  sustain  our  position,  that  the  Statute  giving  the  Ooart  of  Chancery  juris- 
<liction  to  proceed  by  way  of  gtto  toarratUOj  could  not  be  held  to  reach  an  an- 
tacedenily  chartered  coiporation,  by  that  means  depriving  it  of  its  common  law 
and  chartered  right  of  trial  by  jury.     We  told  him  that  therefore  the  Circuit 
Court  of  Washington  county,  as  a  court  of  chancery,  had  no  jurisdiction  to 
entertain  the  proceeding.    We  told  him  further  that  under  the  Statutes  of  this 
State,  the  Circuit  Court  of  Washington  county  had  no  jurisdiction  over  peraona 
or  corporations  in  this  State  but  out  of  Washington  county,  and  could  not 
reach  them  by  its  mesne  process,  except  in  certain  cases  of  which  that  was  not 
one;  and  that  it  could  not  reach  him  or  his  bank  in  Milwaukee  county.    And 
when  Mr.  Mitchell  told  us  that  he  was  in  fear  that,  if  his  Institution  should  be 
shut  up  even  for  a  short  time  while  we  were  getting  an  illegal  injunction  dis- 
solved, great  public  and  private  loss  would  accrue ;  we  told  him  that  the  injonc- 
tioui  if  allowed,  would  be  coram  nonjudics^  that  he  was  not  bound  to  obey  it, 
and  that  to  avoid  the  irreparable  mischief  he  anticipated  from  obeying  it,  we 
.  advised  him  to  disobey  iL    And  I  say  now  in  the  face  of  my  friend  here,  and 
he  as  a  lawyer  will  not  venture  to  contradict  me,  that  no  man  is  bound  by  an 
injunction  issued  coram  non  judk^^  and  that  he  would  be  weak  to  obey  it  to 
his  own  irreparable  injury ;  and  that  MitchelPs  true  course,  if  an  injunction  had 
gone  out  against  him,  was  to  diuregard  it  and  treat  it  as  a  nullity.    If  that 
injunction  had  beeti  issued  from  that  Court  it  would  have  had  just  the  force 
and  power  of  a  sheet  of  blank  fools-cap  paper.    And  the  advice  of  Mitchell^s 
counsel  to  him  to  disobey  it,  was  as  good  morality,  better  law,  better  advice 
and  more  becomingly  given  within  the  line  of  duty,  than  the  Judge's  advice 
to  obey  it,  given  out  of  the  line  of  duty ;  aye,  in  violation  of  duty.    So  much 
for  the  comparison  the  gentleman  saw  fit  to  draw. 

The  nootion  was  heard  by  Judge  Larrabee.  Denying  his  jurisdiction,  we  de- 
clined to  appear  before  him  for  the  Corporation;  but  we  offered  Bnamideurutj 
to  adviser  him,  he  courteously  and  properly  permitted  us,  but  finally  overruled 
our  objections  to  his  jurisdiction.  He,  however,  refused  to  allow  the  injunction 
on  that  application,  upon  a  technical  ground  which  we  made  to  his  power  to  act 
in  Chambers.  The  Attorney  General  then  noticed  another  motion  for  the  in- 
junction, for  the  approaching  term  of  the  Washington  Circuit  Court 

Judge  Hubbell  was  going  off  to  Madiaon  to  hold  Court,    He  had  been  to 
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Alick  MitchfiU  and  told  him  that  he  had  been  applied  to  for  the  ipjunctioD,  but 
had  refused Jt.  That  itself  was  indecent  in  a  judge.  But  he  told  Mitchell  more. 
He  said  that  great  ofiers  bad  been  made  to  him  to  allow  the  bj  unction,  but 
that  he  had  refused  them.  That  remark  was  wonderfully  suggestive,  was  preg- 
nant with  inuendo.  What  did  it  mean?  It  said  this  to  Mitehell;  *^ Mr.  Mitchell, 
jou  are  the  head  of  a  very  great  and  wealthy  corporation.  I  have  the  power 
to  shut  up  your  bank.  I  was  applied  to,  to  do  it,  but  I  would  not  do  it.  I  had 
great  offers  to  do  it ;  but  I  would  not  do  it  I  did  bravely  for  you,  but  at  great 
loM  to  myself.  Your  doors  might  now  be  closed,  you  stripped  of  all  your 
wealth  and  power ;  /  rich  by  the  act.  You  still  sit  upon  your  financial  throne, 
^nd  I  stand  outside,  the  poor  judge  who  has  wasted  life  and  fortune  in  the  pub- 
lic service.  This  is  my  act,  you  the  gainer  by  millions,  I  the  loser  by  thousapds. 
I  might  have  done  otherwise.  Remember  the  poor  judge,  Mr.  Mitchell!*'  Here 
was  suggestion  to  a  man  wonderfully  apt  to  take  suggestion.  It  is  true  that 
Mitchell  testifies — and  we  are  bound  to  believe  it  here — that  he  never  gave  the 
judge  a  red  cent  for  the  service  or  the  advice.  Mitchell  is  a  shrewd  man.  I 
suspect  that  if  this  be  so,  he  flayed  Mrs.  Howe^s  game  upon  the  defendant — 
kept  his  hopes  skilfully  in  expectation  until  he  had  used  him  and  then  whistled 
him  off.    That  may  be  a  credit  to  Mitchell,  but  hardly  to  the  defendant. 

It  seems  that  as  soon  as  Judge  Larrabee  had  claimed  jurisdiction,  Mitchell  felt 
a  certain  fear  that  the  injunction  would  come  as  a  matter  of  coui-se.  That  was 
natural  for  Mitchell.    He  must  have  known — none  better — how  weak  his  insfi-   ' 
tution  would  prove,  once  fairly  written  the  grapple  of  the  law.     But  it  seem'a 
that  Judge  Hubbell,  too,  bad  a  want  of  confidence  in  his  brother  Larrabee. 
How  or  whence  came  that?     Why  should  the  Judge  look  with  fear  upon  the 
probable  course  of  his  judicial  brother?     So  far  Judge  Larrabee's  course  had 
tallied  with  his  own.     He  had  refused  to  act  without  notice,  Larrabee  had 
done  the  same  both  were  right.  Why  then  his  distrust  of  Larrabee  ?     Remem- 
ber, that  under  the  judicial  system  then,  both  were  judges  of  the  Supreme 
Court,  where  every  order  made  in  that  cause  might  come  up  or  appeal.     Why 
the  indecent  spectacle  of  one  of  the  judges  of  that  Court,  privately  debating 
with  a  suitor  in  the  Court  of  another  of  the  judges,  upon  the  probable  judicial 
course  of  thatother  ?     Aye,  speaking  with  implied  distrust  of  the  action  of  the 
Court,  with  implied  sympathy  to  the  suitor  who  feared  its  action.^     Oh!  what 
an  edifying  spectacle  it  would  have  been — had  that  cause  gone  up  to  the  Sn- 
peroe  Court  on  appeal  from'  an  order  allowing  the  injunction--rto  have  seen 
Mitchells  personal  and  judicial  friend  after  all  this  private  cogging  behind  the 
scenes,  step  forth  as  the  curtain  rose«  to  take  his  seat  beside  his  brother  Larrabee, 
ID  solemn  show  of  judicial  impartiality,  to  pass  upon  that  order,  to  hear  and  de- 
cide the  case,  as  he  told  Mitchell,  according  to  the  law !     Ah !  Mitchell  knew 
well  what  that  meant.   His  keen  intelligence  miu>t  have  giggled  within  him,  at 
the  ridicule  pf  that  grave  affectation  of  duty. 

Well,  the  Judge  is  going  to  Madison,  and  Mitchell  comes  to  him  again  to 
consult  with  him,  as  \\q  woiud  have  advised  with  any  other  chamber  counsel, 
upon  the  advice  given  to  him  by  his  active  counsel,  passing  private  judgment 
upon  the  course  recommended  to  him  by  his  ]egitii;nate  counsel,  with  his  illegi- 
timate counsel.  And  Mitchell  having  told  him  what  advice  he  had  received, 
his  judicial  counsel  passes  upon  it  and  repels  it.  He  tells  Mitchell  that  he  agrees 
vitb  the  other  counael,  that  Judge  Larrabee  has  no  jurisdiction  to  entertain  the 
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case  or  iGBoe  the  ixnunction.  But  he  tells  Mitchell,  too,  that  he  most  not  ^Kso 
bej.theinjuDctioD,  that  he  must  obey  it  until  it  shall  be  dissolved,  aBd'come  to 
him,  the  judicial  counsel,  to  dissolve  it.  But  Mitchell  knows  that  the  judge  is 
going  away,  and  no  slow  and  easy  process  of  dissolution  will  answer  hia  ptrr- 
pose.  So  he  says  to  the  judge  in  effect,  ^  That  would  all  be  very  sattafoctorr. 
Judge,  while  you  are  on  tne  spot ;  but  you  are  going  away  to  Madison  to  hold 
Court  Now,  if  an  injunction  should  issue  while  you  are  gone,  and  I  should 
follow  your  advice  instead  of  the  advice  of  my  other  counsel,  where  shall  I  be,. 
Jud^e,  in  the  mean  while?*'  But  resolute  to  be  the  keeper  of  his  fortunes,  the^ 
Judffe  has  a  ready  suggestion.  **  My  absence  will  malse  no  difference,  Mr. 
Mitchell.  Telegraph  to  me  and  I  will  come  back.  The  law  of  the  land  and 
my  sworn  duty  oblige  me  to  be  elsewhere  holding  Courts  in  my  own  circuit, 
instead  of  being  here  plotting  against  the  judicial  process  of  another  cirrait. 
But  give  yourself  no  uneasiness,  telegraph  to  me,  Mr.  Mitchell,  and  I  will  oome 
to  you  by  night  and  by  day.  My  eyes  will  know  no  sleep,  my  stomach  will  know 
no  lefreshment,  my  body  will  know  no  pleasure,  till  I  see  you.  By  night  «id 
by  day  will  I  come  to  your  rescue.**  Wonderful  ^re  the  ways  of  self  sacrificing 
xeal!  ^ 

And  the  learned  gentleman,  wincing  under  these  facts,  contents  himself  with 
the  feeble  consolation  that  there  was  no  express  promise  to  Mitchell  in  that  in- 
terview, to  dissolve  the  injunction.  Simple  Mr.  Mitchell ;  he  must  have  all  the 
simplicity  of  the  dove,  without  a  taint  of  the  amning  of  the  serpent,  not  to 
have  appreciated  the  suggestions  of  that  conversation.  What  does  he  tell  you 
here  upon  the  stand  ?  He  says  that  he  had  no  doubt  the  Judge*s  assomnee  im- 
plied a  promise;  and  lie  did  not  know  but  the  promise  was  given  in  express 
terms;  at  all  events  there  was  a  promise  understood.  A  judge  upon  the  bench, 
hurrying  from  his  place  of  duty,  hurrying  by  night  and  by  day,  hurrying  to  the 
rescue  of  his  illegitimate  client;  illegitimate,  because  his  client  in  violation  of 
law.  There  is  the  proof — **  Obey  that  injunction.  I  believe  with  your  counsd 
that  it  will  be  void.  I  believe  with  them  that  it  will  be  coram  nan  judice,  I 
know,  as  a  lawyer,  that  it  will  have  no  obligatory  force.  I  know  that  you  need 
not  obey  it  But  then  yon  would  owe  nothing  to  me.  That  is  essential  to  me,, 
though  not  to  you.  Obey  the  process.  Send  me  word  of  your  trouble  on  the 
wings  of  lightning,  and  I  wilk  come  to  yon  on  the  wings  of  the  wind* 
'  Whistle  and  1*11  come  to  you,  my  lad.*  And  mark  me,  Mr.  Alexander  Mitch- 
ell— trust  to  ftone  but  me ;  apply  to  none  but  me ;  do  not  stray  after  other 
helps.  Owe  all  the  obligations  to  me;  owe  nothing  to  your  legitimate  counsel, 
but  all  to  me,  your  friend,  your  judge,  your  saviour!" 

Suggestion,  Mr. President;  suggestion,  palpably  big  with  corruption!  If, 
indeed,  there  was  no  express  promise,  what  could  ex}>ress  promise  say  more  f 
This  defendant  knew,  none  better,  that  Mitchell's  true  course  was  to  dinregard 
the  injunction.  No  doubt,  as  a  practising  lawyer,  he  would  have  so  advised 
Mitch^.  But  aa  a  judge  upon  the  bench,  that  course  would  give  him  no  hold 
OB  Mitchell.  The  Autocrat  of  Current  Funds  would  owe  nothing  to  him. 
And  he  gives  to  Mitchell  the  choice  of  offending  him,  with  his  pow^  of  jndi- 
did  vengeance  in  hii  own  or  the  Supreme  Courts  or  of  owing  the  salvation  of 
the  bank  from  ruin  to  him  and  to  him  alone.  And  think  you,  that  when 
Mitchell  heard  that  pregnant  language,  he  did  not  know  toBo  used  itf  llunk 
you  when  this  defendant  made  i^  he  did  not  know  to  wh&mhe  used  itf  Did 
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ttot  kaow  that  tent  of  thousMidi  woukt  be  aB  aothiiig  Co  that  bank,  ta  sustaui 
itMlf  in  udinpaired  akrenathafMi  crftlk.befove  the  world  ?  From  wch  a  xilfl» 
to  Baeh  «  nmfr,  every  word  was  soggestive,  mgg^vie  then  and  fidggedtiTe  now^ 
Witfalfi  tbe  boQikdft  of  deeeot  salbty)  Boggeation  oouHflay  no  more. 

Mr.  Praadent,  if  judg^  can  thus  st^  down  from  the  beach^  thas  pdayi  the 
part  df  chamber  eoaniei,'  ftbna  taittper  in  eeeret  wilh  suiton  ia  courta,  say  it  at 
oBoe,  kg«iiae<  eonroptiob.  Let  it  be  no  close  fmnehise  of  sseret  oombiealions 
skilled  lo  piaoUoe  it.  Let  it  be  open,  oommon  rigbt  to  aU.  If  «one  ara  Id 
haVB  jaabicQ^  let  all  have  a  fmr  chance  of  iajostiee.  If  jadgies  are  the  minisIM 
of  privale  power^  let  all  have  aa  eqaal  chaoce  of  getting  theiit  own;toob  tipo» 
the  bench*  IF  oar  system  is  inearably  corrupt,  let  it  be  boldly  corrupt  Lea 
as  throw  all  motraiity  at  once  behind  ns.  Away  with  tbe  comedy  played  in  oar 
courts  to  mock  the  world,  where  retained  counsel  play  the  part  of  advocac]r-  be^ 
fbre  tbe  real  couasei^  by  whose  adi^oe  behind  the  scenes,  the  whole  plot  is  east* 
Let  ns  sead  the  cheat  of  employing  counsel  in  oDr  Courts^  to  the  Disvil-— ant 
go  at  once  for  oar  jastioe  to  the  Dei^iL  Proclaim  it  to  tbe  people  of  theStat*; 
proobom  it  abroad.  Let  this  Courts  theCoart  of  the  last  poHtieal  reeort,  whidi 
lettlai  the  political  morality  of  the  State,  say  openly  to  ail  mankind^  ^  ihh 
is  the  administmdon  of  law  here  sustained;  this  is  the  political  morality  of 
Wisconsin."  If  you  will  not  convict,  at  least  be  open  in  the  reason.  Proclaiaa 
openly  and  boldly  that  within  our  borders  judieial  corraption  reigns,,  comijptjkaa 
is  tbe  ordained  judicial'  law.  Let  thoso  who  do  not  love  corruption,  have  at 
least  that  warning  to  avoid  our  borders. 

It  ooeors  to  me  to  say  here,  in  relation  to  this  and  other  specifications,  thtt 
the  case  is  nothing  better  or  worse,  whether  the  defendant's  purpose  was  acooni* 
plished  or  not.  It  is  of  no  moment^  whether  or  not  he  got  h»  reward.  The 
proposition  that  he  did  not,  has  been  set  up  here  against  some  of  these  spedh 
Bcationa  His  gailt  is  perfect  without  reward.  What,  whit  of  difference  does 
it  make  whether  or  not  Mrs.  HoWe  Jjited  him  ?  Or  whether  Mitchell  doped 
his  avarice,  or  rewarded  his  servRe  with  sach  shrewd  indirectness  that  we  can* 
not  find  the  traces  of  it  9  Suppose  that  Mitoheli  keenly  played  upon  his  want 
ef  money  until  the  danger  had  passed,  and  then  told  him,  as  he  tells  othor 
people  who  apply  more  legitimately  to  him,  tirat  <'the  times  are  very  hard;  h« 
must  curtail  his  circulation;  he  would  be  Tsry  glad,  but  just  now  he  really  can't 
doit.'*  I  have  seen  very  hard  times^  and  I  have  aeen  times  that  every  body  ad- 
mitted to  be  good ;  but  Inever  saw  the  day  that  Mitofaeii  could  not  say  in  Ua 
dry,  deoisiTe  way,  to  an  unwelcoitie  cicstomer,  that  the  times  were  hard,  tod 
OMmey  very  scarce  with  him,  poor  man  I         .    /  \ 

We  oomei  to  another  divorce  case,  Craft  and  Craft.  It  is  singular  that  theiB 
seems  to  be  something  sexuil  ia  this  Impeachinent.  I  never  thought  of  it  tiB 
the  whole  string  of  charges  was  in  print,  amd  then  it  ooenred  to  me.  Wher» 
does  it  come  fVom  ?  Does  it  come  from  that'  Asasmbly  I  From  the  Investiatlr 
ingCorotanttcfe of  last  winter}  Fr«^m  those  Mamq^ersf  Hardly.  Where^ea 
it  come  ftom  then  I  It  seeme  to  me  to  come  from  the  mherent  character  of:  ilm 
d^endaal.    You  cannot  deal  with  himv  irithoal  dealiag  in  sex. 

Wi  Qtift  wsa  troubled  witii  ae  tmrnly  wife  aadwanted  t6  be  rid  of  her.  .H(# 
wetft  «o  Ja(%e  8tow^  ih  whose  dircuit  thejf  ilppeat  to  haive  been  living,  and  ap<» 
pHed  t6t  a  divoroSb  That  Judge  law*  or  thonght  he  saw  coUasbn  and  hii  would 
giant  ao  diVom.~H4  had  ilo^  aioN  rap«it  than  the  bilw,  fcr  the  hat*r^ieiMC 
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of  ceUttsire  diroree.  Poor  Graft  liioaglil.  it  JWBs.ior  bim  rb  far  otiMra-^^HiiToiQa 
or  Gatifornia.  Failing  hk  ilivonce,  hepackcei  Up  bag  and  baggag»loF  OtdHor- 
nia.  fiat  he  bad  an  inflaaatial  frie&d,  a  Baan.wbam  ire  all  kQ&r-««evered  and 
potent  in  bis  own  couiitry*^a  man  of  no  oieati  infliMiiee  in  tiia  State— King 
in  Mequaaago  and  Grand 'Seignior  4>f  the  '  Tbousand  akid  One.'  SaoatDia  an  J 
others  here  may  iaugh.  But  I  tell  theni  that  whoever  thinks  Aadoaw  S.  £11- 
mora*--who  perh^  doos  not  himself  always  assume  to  he  ailthai  he  really  i»— 
an  insigoifieant  peisonage,  a  mere  talker,  a  man  who  dbes  not  undefstaocl  the 
Odks  force  of  Wisconsin  poUiics  ^ell,  i^  deoelved.'  Ellmbre  is  a  really  ini}u 
ential  man;  through  all  his  somewhat  noisy,  njid  not.  always  unaffiarted  vapor- 
ing and  gasconade,  a  really  able  maik.  Ellmore  vaa  Craft'a  foend^  had  Craft's 
property  in  his  bands  aad  name*    Ellmore  told  Judge  Uidibiell  that  Ciait  was 

fffng  to  California.  Always  interested,  never  paasiye,  the  Jvtdge  asked  why  I 
llmore  told  him  over  Craft's  matrimonial  .tnoublea;  told  how  he  had  applied 
to  Judge  Stow  for  a  divorec  and  how  the  Judge  suspected  eoliuaion  and  wonki 
not  grant  it.  Still  restlesss  Btill  inquisitive,  the  defendant  inquiree  what  gronnda 
Craft,  had  for  a  divorce.  Ellmore  went  on  and  told  him  sUch  and  such  groands. 
•Always  meddlesome,  always  suggestive,  the  tlefendant  comforted  Ellmoie  for 
Ills  friend  Ctafi.  "'  Cb  1  Mr.  Ellmore^  that  is  ataple  grounds  ibr  a  divorce.  Let 
Mr.  Craft  file  a  petition  before  me  amd  employ. my  friend, '  personal  and  judkaai,^ 
Mr.  Arnold;  let  bim  come  to.m«  and  he  will  have  probably  no  difiicultj  in 
getting  a  divorce."  Ellmore  t6ok  the  hint.  He  has  UtUe  faith  in  the  legal 
profession ;  but,  like  others,  he  has  faith  in  the^potency  of  judicial  advice.  The 
abandoned  hope  of  divorce  is  renewed;  the  coanael  indicated  is  employed;  the 
petitioo  suggested  is  filed ;  e'tidence  is  taken ;  the  whole  is  brought  before  the 
Judge  who  prompted  it  behind  tbo  curtain;  aod  the  play  ends,  contrary  to  the 
dramatic  rule,  in  a  divorce  instead  of  a  marriage. 

But  that  is  not  all;  tiie.  plot  of  the^.^udicial  comedy  does  not- come  to  an  end 
so  summarily.  Ellmore  goes  to  get  ttie  promised  proofe — to  Appleton,  I  be- 
lieve. His  principal  witness  he  finds  gone.  He  gets  such  evidence  as  be  can : 
and  the  story  not  coming  up  to  the  promised  mark,  he  does  not  know  whether 
the  divorce  will  be  granted  upori  isuch  testimony  as  he  has  or  noL  He  goes 
to  the  clerk,  and  wants  hitn  to/o^ien  the.  depoaitions.  The.  clerk  declines,  bat 
tells  him  to  go  to  the  judge.  EDmore  takto  the  sealed  testimony  to  the  Jud^, 
Let  me  say  her^,  that  the  power  ioo^en  depositions  is  given  to  the  couK  or  the 
elerk,  and  not  to  the  judge  in  vacationL>  It  hae,been  assumed  bore  that  the  judge 
had  a  right  to  open  theae  depositbna;  thab  bd  waa  the  court.  I  deny,  in  the 
face  of  God  and  man,  that  I/evi  HubbeU  off  the  beach,  is  the  court.  I  deny 
that  Levi  Hubbell  wandering'  fhnough  the  wovid,  whedier  in  Ladies',  bed- 
chambers or  in  bankers'  closets,  is -the  cokirl.     3od  forbid  1 

Well)  Ellmore  takes  the.daposilaons  to  Judge  Hubbell,  and  wants  to  know 
whether  there  is  proof  enough  in  tfaato.-  He  lusew,  and  the  Judge  knew,  that 
there  would  be  no  opposition  on  thafartof  Craft's  wife.  Therefore  the  deci* 
■ion  upon  the  sufficiency  of  those  proofs,  in  that  |>rivate  int^rvievr,  waa  the  real 
decision  of  the  cause.  That  *waa  tho.feal  hoariag  of  the  cause.  .Ellaao^e  aiks 
hltti  in  efiect,  whether  there  is  excuse/ enough  there  for  th^  divorce.  The  Judge 
submits  the  queatioh  to  a  lady.  I  foi^n  I  will  not  pemroeat  mpoo  that 
submission.  That  iady's  namd  oaaie  into  tbisteiititnony  by  tbe.def^endaBfa  own 
^anddaed.  That  ladjp^  baa  oome  here  into.  tUaCqurfihodily.aad^iivti^ 
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by  no  actfr  of  Qurs.  I  will  revereoc^.  ber  name  with  more  resp^t  than  har 
husband  or  her  husband's  counsel.  I  will  not  name  it. 
, '.  The  Jud^  tolls  Ellmore  that  the  testimosy  is  AU-aufficient  if  ther^  should  be 
nooppoaitioQ ;  thus  paasing  in  private,  under  his  o\Yu  roof,  amidst  his  own  family, 
in.hia  owh  roafn,  pn  a  case  about  to  come  bi&fore  him  ia  court:  adjudging 
those  proofs  to  be  auffieient,  .with  aqualifiiSaition.  which  virtually  admits  their 
insufficienoy.  The  g^tleman  saystba^  thf^re  was  no  impropriety,  because  theie 
vas  nb  opposition),  and  becauae  his  plient  only  gave  his  opinion  upon  the  suffi- 
cienoy  of  the  proofs  if  unopposed.  But  suppose,  Mr*  President,  thai  Mrs.  Cruft 
liad  oome  (o  the  Circuit  Couti  of  Waukesha  coimty  with  Iter  defence.  Suppose 
she  had  able  counsel  ^o  eonduQt  her  defenoe.  Suppose  she  had  employed  my 
learned  and  venerable  friend  whom  I  see  sitting  b^f^Hre  me,  pr  tqy  other  )earned 
friend  sitting  yondearr  They  are  surpassed  by  none  in  ability;  and  sappose  they 
had  gone  with  a  unapimous  voi^:^  for  Mrs*  Gnvft,  before  that  court,  and  had 
brought  all  the  aulhorides  of  aU  the  books  to  demonstrate  that  tho^  proofs 
werd  not  sufficient  Where  ihon  would  have  been  the  impartiality  of  the  Judge  t 
What)  then^  would  haye  tarned  the  loaded  balance  of  the  scales  of  justice  against 
all  their  learning,  agninst.all  their  eloquence^  against  all  the  right?  That  private 
decision.  That  private  hearing  here  proved,  an  example  of  the  infernal,  damn- 
able habit,  which  is  felt  in  almost  all  cases,  in  all  the  courts  of  our  Circuit,  per- 
verting the  soul  of  justice. 

The  divorce  is  granted.  There  is,  I  believe,  hardly  a  particle  of  evidence  in 
the  case^  although  I  confess  I  was  too  much  disjcrusted  tq  read  it  with  much 
p^ience.  Well,  the  divorce  is  through  with.  The  play  is  pUyed  out.  The* 
counsel  who  played  a  subordinate  part  is  paid  off;  half  pay,  ElUnore  tells  us. 
What  next  ?  The  manager  looks  round  him  for  his  reward.  He  accosts  the 
G  rand  Signer  pretty  frankly.  **  Mr.  Ktlmai^e,  have  you  heard  frqm  Craft  latdy  f 
When  you. write  to  him'  again,  tdl  him  to  send  my  wife  a  gold  ring."  They 
try  to  cry  down  tliat  begging  corruption,  tp  an  empty  jest.  A  grave  and  vicious 
jdst,  Mr.  President.  California  rings  are  no  trifled.  They  figure  up  to  five 
hundred,  a  thousand  dollars,  and  I  believe  sometimes  far  more.  Quite  a  little 
compliment  may  be  disguised  in  a  Calafornia  ring— r<]uite  as  pretty  a  thing,  as 
the  nice  little  p^trse  which  Lord  Bacon  could  not  refMse  from  a  lady's  hands, 
though  he  did  not  know  what  was  in  it.  I  wonder  if  Lord  Bacon,  in  his  ad« 
miration  of  the  prettiness  of  the  purse,  andof  the  hand  which  presented  it,  had 
lemre  to  feel  its  golden  weight!  As. he  received,  our  Judge  suggested,  an  un« 
known  value.  A  California  ring:  quite  a  nice  little  present,  hopefully  indefi- 
nite.   A  perfect  cap  to  the  climax  of  Craft  (S?  Craft. 

And  is  that  the  administration  of  justice  which  you  are  to  sanction  by  an  ao- 
quittld  here  f  Is  this  woman  deprived  in  this  way  o{  her  marital  rights,  I  do 
not  care  whether  with  or  without  her  assept — if  with  her  assent,  illegally  and 
horribly ;  if  without  hor  assent,  wrongfully  and  damnably — is  this  woman  thna 
deprived  of  her  marital  rights-^no  such  sufi'erer  as  they  ask  for  here  ?  And 
is  such  secret  juggle  going  on  behind  tlie  curtain,  to  control  j\)sti(!ie  ?  Are  the 
scales  of  justice  held  aloft  in  ilxe  sight  of  our  people,  to  be  turned  thus  by  an 
unseen  current  of  mesmerie  power,  which  nolaw,  no  justice,  no  right  can  guard 
against?  Away  with  it  all)  There  is  one  aspect,  and  but  one  to  this  whole 
cause.  The  <|ueistion.is  not  so  much :  is  this  man  at  your  bar  corrupt  or  incor- 
rupt}   It  is:  is  this  Court  to  try  bim  corrupt  or  incorrupt?     Is  this  people 
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«onnipt  6p  in^^omipt.^  Will  tbi&  peoj>k  or  tMs  Cctivt  dbidt  flHcb  pnoofii  ef  cor- 
ruption? 

In  dpening  tli«  bluiBe^  wb«Q  I  «pokd  of  tile'  ilfth '  Artide,  M  wfakih  I  now 
etme^  1  liad  occaelon  to  speMr  pitr|iciQl9r]3r  of  a  c)iflrga  similnr  k  fovm  Mid  iden- 
Iktti  in  principle;  in  the  case  of  Lord  Macclesfield.  He  was  obarged -with  bor- 
ffowhrg  the  monies  deposited  in  his  Ooqrt  We'do  not  ekargo  the  borroviog  of 
^em,  so  much  as  the  taking  of  them  Of'  his -own  mere  ^ifftt,  by  the  defendant 
here.  I  will  tery  briefly  adrertr  to  tbelaw  goretning^this  Article,  and  v«ry 
briefly  to  the  &cts  proved  under  it,  The  sfttachftfe^t  act  oentains  tbia  prorjaioo : 

"Upon  such  order  fbi  a  sale  being  made,  the  officer  having  aach  property, 
ahalt  advertise  and  sell  the  wa^  in  Uie  same  manner  that  personal  property  it 
requh'ed  to  be  {Advertised  and  sold  on  exeoat?on,  and  shall  depoeite  toe  prooeeda 
thereof  with  the  derk  to  whose  office  the  attadhmenfc  is  required  to  be  retamed.** 

So  that  you  have  a  positive  enaetment  if  a  positive  enactment  were  needed, 
tiiat  the  probeeds  of  the  properly  sold  shall  be  depoeited  with  the  clerk.  We 
.  have  here  two  caa^s.  We  have  the  case  of  the  attachment  at  the  mit  oi 
MeBride  agahist  Comstock.  The  gentleman  says  of  'this  case,  that  it  was  by 
consent  and  for  the  accommodation  of  the  parties,  that  the  money  was  taken. 
It  was  no  such  thing.  It  was  by  the  consent  of  neither  one  party  nor  the  other. 
It  was  upon  the  mere  will  of  the  Judge.  He  said  lie  was  the  Court  and  he 
could  take  the  money.  It  appears  he  was  going  east  aboqt  that  time;  but  he 
claimed  to  be  the  Qourt  evetY  where.  It  reminds  me  of  a  story  told  by  a 
Minnesota  Judge,  Who  teld  the  boy  waiting  at  the  dinner  table,  to  hand  Ibe 
salt'  to  the  Court.  Is  he  the  Court  and  his  pocket  the  vault  of  the  CouTt!  He 
iii  not  -fhe  Court  off  the  B^^li.  It  would  be  an  amurfng  subject  of  conjeokare. 
fo^  any  one  who- has  the  leisure,  or  the  disposition  to  follow  up  the  intiniBtion 
to  imagine  him  the  Court  off' the-  Bench,  and  to  imagine  all  the  queer  things 
4one  in  Cotirt.  Bat  thei'e  was  no  assent  given  in  this  case.  Mr.  M^Arthor 
wanted  to  get  the  money  ioto  Court  The  Judge  tells  him,  *  I  am  tha  Court; 
I  witt'tfike  the  money .^  -Mr.  MeArtbur,  who  could  not  aflTord  to  offend  htm, 
aubraits;  <  yes,  I  only  wanted  it  in  Court  if  your  breeches  pooket  ia  thelroasnry 
of  the  Court — why,  in  Heaven^s  name,  put  it  there.'  But  suppose  that  extorted 
aubmission  waa  an  assent  What  then  f  What  adthority  bad  Mc  Arthur  to  con- 
eentf  Whose  properll^  was  that  money!  •  K'wa^  the  Comstocks.  Up  to 
judgment,  ft  was  the  Comstocka    The  Sheriff  acquired  a  lien  on  it,  but  it 


the  Comstocks'  property.  Mc  Arthur  bad  no  power  to  consent  for  them.  Asd 
it  was  a  pretty  thing  toget'thb  atta<$hing  cr<!iditor,  who  might  never  get  jndg* 
ment,  might  never  acquire  an  interest  in  the  money,  to  gire  his  ooosent;  cod 
by  the  virtual  loan  of  so  ittnoh  money,  to  aoqui^e  an  inducement  fo  protract  the 
eauae,  and  in  the  end  to  render  judgment  in  the  cause,  f6r  so  accommodating  a 
plaintiff.  The  Judge  was  going  east  and  wsfnted  the  money,  I  auppose — aa 
others  going  east  want  money — ^to  spend  it  Well,  MoArthur  seems*  to  hare 
been  obliged  to  take  him  at  his  word,  that  he  wa^tbe  Court  and  his  waHet  waa 
the  safe  of  the  Court;  there  the  money  went  The  Judge  went  east  mm!  the 
money  went.  It  would  be  but  natural  gratitude,'  some  six  months  after  or  so, 
when  MeArtbur*s  olient  might  want  to  go«ea8t  in  turn,  to  give  him  jadgment 
on  the  attachment,  Kke  a  Judge,  and  repay  the  loan^  like  a  man.  It  is  all  a  dan- 
gerous tampering  with  money,  It  is  all  indeecfnt,  consent  or  no  consent. 
in  the  bext  specification,  the  case  of  Vitas  vs.  Lansings  the  money  waa  do- 
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positdd  in  court  The  €lerk  btd  it.   Some  question  ooeorred  as  to  the  paymeDt 
-of  interest  on  the  note^  while  the  money  remained  in  oourt.     Judge  Hubbell 
•aakdd  the  derk  ^'Qo  jou  pay  interest  on  money  d^oeited  in  court f**    ''No, 
Sir:  I  do  no  such  thing/'  replied  Mr.  Burdick.    Burdick  knew  his  duty  better 
than  the  Judge ;  he  knew  that  he  was  bound  to  keep  that  money  and  to  have 
it  in  }n8  safe,  at  any  moment  it  was  called  for.     He  knew  he  was  indictable, 
if  he  used  that  money  for  a  day  or  even  for  an  hour. .  Aye,  Sir :  if  in  sympathy 
or  charity,  he  had  taken  that  money  and  given  it  away  or  lost  it,  he  would  be 
indictable. — But  not  so  the  Judge.    He  was  not  the  legal  depository  of  the 
money ;  he  was  not  thus  acoonntable,  if  he  never  paid  it.    He  was  willing, 
f^enerous  man,  to  take  it  and  to  use  it.     He  said  to  Burdick,  ^  I  will  pay  in- 
terest on  it  and  I  will  take  it."     He  did  take  it;  and  the  gentleman  laughed 
«t  the  entry  pencilled  by  the  clerk  in  the  book — ^  Judge  has  money."  I  rather 
think  the  Judge  has  money,  many  other  sums  in  very  much  the  same  way. 
Judge  Hubbell,  argues  his  counsel,  speeded  the  cause  after  he  had  the  money, 
against  his  interest  in  keeping  the  money.    A  fiiir  admission  of  fte  danger  of 
the  practice.    But  I  do  not  understand  the  facts  so.    Judge  Hubbell  told  the 
defendant's  counsel  in  that  case,  that  there  was  nothing  in  the  Bill,  no  ease 
made  for  the  oomplainaQt;  and  yet  the  demurrer  hung  Uiere  some  two  terms, 
vegalar  and  special.  Why  so  ?   Because  the  Judge  of  the  court  could  defer  the 
pament  of  his  debt,  by  deferring  the  judgment  of  the  court.     Well,  the  time 
^comes  at  last  to  pay  the  money.    One  of  the  gentlemen  says  that  the  Judge 
bad  it  on  hand  aU  the  time,  ready  to  pay  it  any  moment     Why  then  did  he 
volunteer  to  pay  interest,  if  he  did  not  mean  to  use  the  money  ?    But  what  is 
the. fact}    What  did  he  tell  Collins,  when  he  gave  a  check  on  his  banker  to 
pay  it? — "  If  you  do  not  want  to  remit,  I  would  rather  that  you  would  not  send 
Ihai  check  for  three  or  four  days.    I  suppose  Mitchell  would  pay  it;  but  I 
don't  want  it  presented,  if  my  account  is  overdrawn." 

It  is  claimed  here  for  him,  that  the  Judge's  conduct  was  very  praiseworthy 
and  disinterested.  The  note  was  drawing  interest;  the  amount  was  paid  into 
4MUTtj  to  abide  the  dispute  between  the  parties.  The  clerk  would  not  pay  interest 
Collins  required  interest  for  his  client  and  was  right.  Mr.  Vilas  who  paid  the 
money  into  court,  was  naturally  and  Yanlceely  desirous  not  to  pay  it  Mr. 
Vilas  seems  to  be  a  witne^  in  great  favor  with  the  defence  here ;  I  do  not 
know,  but  I  venture  to  guess,  rich  as  he  is,  that  his  conscience  is  quite  as  near 
to  his  breeches  pocket  as  poor  old  Wyman's,  whom  the  counsel  has  so  berated 
for  his  disposition  to  save  money  in  his  poverty. — Well,  Collins  wanted  interest 
paid ;  Burdick  would  not  pay  it;  Vilas  did  not  wi^it  to  pay  it  What  was  to  be 
done?  This  poor,  benevolent  and  disinterested  Judge  was  terribly  anxious  for 
them  all.  He  was  dreadfully  troubled  how  to  settle  it  amongst  them.  Finally 
inepired  by  the  vacuum  in  his  inexpressibles,  he  solves  the  difficulty.  He  say% 
<^  Gentlemen,  I  am  above  all  these  things.  I  will  sacrifice  myself  to  you.  Give 
me  the  money  and  I  will  pay  the  interest" — The  Judge  assumed  the  responai* 
bility.  He  put  himself  out  of  his  way  to  accommodate  these  parties,  to  save 
CoIUds  his  interest  and  to  save  the  scruples  of  Mr.  Vihis  about  pajring  it  But 
when  he  oomes  to  pay  back  the  money,  the  interest  escapee  utterly  from  our 
Judge's  brain.  It  takes  a  jog  to  remind  him  of  the  principal,  but  the  interesi 
totally  escapes  his  memodry ;  and  finally  he  don't  think  he  promised  to  pay  it  at 
aL    If  he  paid  at  all,  hie  would  pay  no  more  than  seven  per  cent   The  note 
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was  for  twelve  per  cent;  he  would  pay  but  seven,  and  be  must  really  call  npon 
bis  friend  Judge  Vilas  for  the  othdr  five  per  cent  That  »  the  proof.  It  is  all 
a  shameless  pretence  to  disguise  the  vicious  itching  of  his  palm  for  all  th» 
moneys  about  his  courts. 

The  Court  here  adjourned  to  3  o'clock  P.  M. 

AFTERNOON   SESSION. 

Mr,  Ryan  resumed  his  argmmenL 

Mr.  President,  at  the  adjournment  of  the  Court  this  noon,  I  hrid  proceeded 
as  far  in  the  order  which  I  have  marked  out,  as  Article  4.  I  will  now  proceed 
with  the  four  remaining  Articles  and  if  my  strength  should  not  absolutely  fiul 
me,  I  hope  to  dispose  of  them  within  the  present  session  of  the  Court 

Mr.  President,  Article  four  charges  several  violations  of  a  positive  Statiite- 
Bome  question  has  been  raised  here  upon  the  construction  of  the  Statute.    Z 
read,  in  my  opening,  section  eleven  of  the  Statute  under  which  Judge  HnbbeH 
was  elected  and  which  took  effect  some  time  in  1 848.     The  other  side  refer  to 
a  Statute  which  took  effect  with  the  general  Revised  Statutes  in  January  1850; 
and  argue  that  the  provision  of  the  latter  Statute  is  different  from  the  section 
which  1  quoted,  and  operates  as  a  repeal  of  it  In  regard  to  that,  I  liave  to  asy 
iirst  that  at  the  time  of  the  case  of  Hart  and  Hart,  one  of  the  specifications,  the 
Statute  they  rely  on  was  not  in  force  at  all.     The  section  which  I  quoted  was 
the  only  provision  then  in  force  on  the  subject     I  believe  all  the  other  speci- 
fications occurred  after  the  second  Statute  came  in  force.    1  apprehend  that  the 
provision  of  the  Revised  Statutes  which  they  quote,  nowise  operates  as  a  repeal 
of  the  11th  section  of  the  Judiciary  Act  of  1848.    Without  a  plain  and  mani^ 
feet  signification  of  the  intention  of  the  Legislature,  the  former  cannot  work  a 
repeal  of  the  latter.    There  is  no  inconsistency  between  the  two.    It  is  a  part 
of  the  history  of  the  country,  of  the  political  history  of  our  State,  that  thooe 
Revised  Statutes  were  gotten  up  in  a  very  great  hurry,  and  that  the  term 
Revised  Statutes  is  in  a  great  measure  a  misnomer.     There  are  in  those  Stat- 
utes many  double  provisions,  some  contradictory  provisions  and  many  evident 
marks  of  haste  and  oversight      Without  pausing  now  to  point  them  out  ia 
detail,  I  say  to  the  Members  of  this  Court,  that  if  they  will  take  the  pains  to 
look  through  the  act  of  1 848,  providing  for  the  election  of  judges,  they  wiH 
find  in  it  many  provisions  essential  to  our  judicial  system  |ind  not  enacted  elae- 
where;  and,  for  that  reason,  I  assume,  when  the  Revised  Statutes  were  pub- 
lished, that  Act  was  printed  with  them,  not  as  a  part  of  the  Revision  but  as  a 
supplement  to  it ;  as  an  Act  without  which  our  Statutes,  as  a  Code,  would  be 
utterly  defective.    The  eleventh  section  of  the  Act  of  1848,  requires  a  consent 
in  writing; — ^the  twentieth  Section  of  the  Act  of  1849,  which  took  effect  in 
January  1 850,  provides  for  a  consent,  but  does  not  provide  whether  or  not  that 
consent  shall  be  in  writing.    The  sections  are  substantially  alike  in  their  provi- 
sions, with  that  exception.    Now,  Mr.  President,  as  there  is  no  repeal  in  terms^ 
the  other  side  can  only  claim  a  constructive  repeal.    The  rule  of  law,  Sir,  on 
that  subject  is  well  settled.    It  is  this.    The  law  does  not  favor  constructive  re- 
peals; and  unless  the  provisions  of  the  subsequent  act  are  irreconcilably  inora- 
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sisteiit  with  the  provisions  of  the  prior  aet,  a  repeal  will  not  be  inferred.  Here 
then  ia  no  incoBsistencj  between  the  two  provisions;  both  require  a  consent; 
the  later  provision  stops  there,  the  prior  goes  on  to  require  the  consctit  to  be 
written.  Both  have  effect  together,  and  require  a  consent  in  writing.  Bat  that 
is  not  all.  If  the  Statute  they  rely  on  contained  the  only  provision  on  the  sab- 
ject,  I  apprehend  it  would  amount  in  practice  to  the  same  thing.  Our  raljM 
of  Courts  cited  here  and  properly  cited  by  the  gentleman  on  the  other  sidey 
judiciously  require  all  consents,  even  between  counsel,  to  ^  in  writing.  Gentle- 
men practising  at  the  bar,  cannot  consent  so  as  to  bind  themselves  or  their 
clients  in  the  simplest  matters  of  practice — to  extend  the  time  of  a  rule,  to  waive 
a  default,  to  postpone  a  trial,  to  vary  any.  other  common  course  of  practice, 
without  consent  in  writing.  Verbal  consents  will  not  bind  them.  And  is  it  to 
be  supposed  that  the  legislative  wisdom  of  this  State  designed  to  found  a  juris- 
diction, to  give  to  a  court  jurisdiction  prohibited  without  consent,  by  a  great 
moral  rule  ef  law,  decided  to  be  back  of  and  superior  to  our  statutes,  and  even  our 
constitution;  a  rule  prohibiting  Judges  from  sitting  when  they  have  any  bias 
or  interest,  personal,  professional,  or  by  kindred ;  can  it  be  supposed,  I  ask,  that 
the  legislature  intended  to  found  such  a  jurisdiction  upon  consent  le&s  solemnly 
attested,  than  consents  in  the  pettiest  matters  of  practice  ?  But  again,  ooth  par- 
ties must  consent.  The  consent  of  one  party  cannot  confer  the  jurisdiction.  The 
argument  here  has  been  that  you  might  infer  a  consent;  and  not  only  infer 
it,  but  infer  it  from  one  of  (he  parties  only :  infer  a  consent  not  made  in  writing, 
aot  made  verbally,  not  made  expressly  at  all,  but  inferentialiy  drawn  from  the 
acts  of  the  party  to  found  a  jurisdiction  against  the  moral  rule  and  against  the 
positive  provision  of  law.  First,  you  are  to  infer  a  repeal  of  the  statute  requir- 
ing a  consent  in  writing;  and  secondly,  to  infer  a  consent  never  actually  given. 
This  very  argument  goes  to  show  the  mischief  of  inferring  a  repeal  of  the 
wholesome  provision,  that  the  consent  should  be  written ;  that  it  should  be  a 
writing  and  become  a  part  of  the  records  of  the  court.  And  I  urge  it,  to  show 
that  it  could  not  have  been  the  purpose  of  legislative  wisdom  to  destroy  that 
'Wholesome  provision ;  and  to  leave  the  foundation  of  jurisdiction  to  a  verbal  con- 
sent, resting  in  mere  personal  memory,  liable  to  be  forgotten  the  next  hour, 
not  entering  upon  the  record,  and  to  be  inferred,  years  after,  from  the  silence  of 
counsel  on  one  side. 

Another  question  has  been  made  upon  this  statute.  It  is  said  that  the 
prohibition  of  sitting  as  a  judge,  extends  only  to  the  particukr  cause;  not  to 
the  subject  noatter  of  the  cause,  not  to  the  parties  as  connected  with'  the  subject 
matter,  but  only  to  the  identical  cause  in  which  the  Judge  was  of  counsel; 
and  that  if  the  same  subject  matter  come  before  the  Court,  between  dilferwt 
parties,  or  between  the  same  parties  in  a  new  suit,  then  the  judge  is  qualified  to 
sit  I  read  you  the  rule  from  Oakley  and  Aspinwall,  at  the  bi^nning  of  this 
trial.  I  read  it  there  as  settled  by  the  Court  of  Appeals  in  New  York,  as  a 
high  rule  of  legal  morals,  antecedent  to  all  written  law,  superior  to  all  written 
law,  standing  back  of  the  constitution  itself,  and  controlling  constitutional  enact- 
ments. The  constitution  of  that  state  providing  for  the  sitting  of  eight  judges 
in  that  court,  was  urged  in  that  case  as  imposing  a  duty  on  the  judges  to  sit; 
but  the  court,  illustriously  true  to  a  great  principle  of  judicial  morality,  held 
that  behind  the  constitution  was  the  just  rule  of  morals,  that  no  judge  ^onld 
sit  in  an^  cause  where  he  was  innterested  by  any  of  the  relations  by  which  dia* 
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qui&fying  intareat  attaches;  and  that  \hn  Fule  ifas  ao  eioeption  iioplMd  in 
eTiory  gmat  of  judicial  pow«r»  I  ham  not  the  book  hero  nov.  Aad  I  have 
BO  kngvage  of  my  own  to  replace  the  tone  of  dignified  integritj,  with  which 
that  decision  presented  the  high  impartialitj,  the  pure  and  perfect  indiffsieiioe, 
the  intact  judicial  <^astity  of  mind,  which  the  law  requires  of  him  who  aits  in 
judgmeni  on  the  bench.  And  am  I  to  be  told  here  in  Wisconsin,  where  this 
high  rule  of  morals  has  been  incorporated  in  a  positive  statutoiy  provision,  that 
if  A.  sues  B.,  and  employs  counsel,  and  this  counsel  subseqaently  goes  upon  the 
bench,  the  judge  indeed  cannot  sit  in  judgment  in  that  suit;  but  that  all  A.  has 
io  do  to  have  judgment  from  his  own  retained  oouasel,  is  to  discontinue  hia  aoit 
and  commence  a  new  one,  and  then  hia  counsel  can  sit  in  judgment  on  the 
aame  matter  ?  Or,  that  if  a  suit  is  commenced,  say  against  the  maker  of  a 
promissory  note  by  the  second  endorsee,  and  oouasel  is  employed  to  defend  that 
auit;  when  that  counsel  gees  upon  the  Bench,  he  cannot  decide  upon  the  de- 
fence in  that  identical  suit;  but  if  a  new  suit  is  commenced  on  the  aame  note, 
aay  by  the  first  endorsee  against  the  same  defendant,  that  then  the  retaiaed 
jndge  may  sit,  and  decide  upon  the  defence  ?  Is  that  solemn,  h%h  and  noble 
rule  of  morals,  engrafted  into  our  law,  to  be  thus  qn^bled  away  ?  Thus  to 
-be  cut  down,  mutilated  and  crippled  ?  Thus  to  be  assassinated,  by  creeping 
verbal  emiciam?  Whence  comes  this  rule?  What  is  the  i*eason  of  this  mle! 
Why  apply  it  to  any  ease  f  Why  shookL  not  a  lawyer,  when  he  leaves  the  Bar 
for  the  Bench,  when  he  is  to  administer  and  not  to  practice  the  law,  fofgefc  hia 
•retainers?  Why  not  abandon  his  interest  in  hia  client's  cause^  with  the  cause  it- 
aelf  /  Why  n<rt  divest  his  mind  of  all  bias  arising  from  his  profesnonal  rdatknia, 
when  the  professional  relations  themselves  have  ceased  9  Why  should  public 
policy  thus  guard  against  the  survival  of  this  vicarious  interest)  The  reason  it 
founded  in  truth  and  a  proud  truth  for  our  profession.  It  is  common  to  find 
jmen  false  to, almost  every  relation  in  life.  It  is  omimon  to  find  lawyers  whoars 
nnfaithful  to  unprofessional  relations*  They  may,  outside  of  their  profeasion, 
betray  the  deareat  trusts  and  break  the  dearest  obligations.  But  how  rare,  how 
beautifully,  gbriotisly,  poudiy  rare,  is  the  instance  of  a  lawyer  felae  to  his 
alient  I  No^  Mr.  President,  your  true  lawyer  enters  into  hie  client's  interests^ 
with  as  great  zeal,  aye,  often  with  greater  zeal  Uian  the  client  himself.  Assam- 
ing  his  client's  cause  as  if  it  irere  his  own,  he  enters  more  deeply  into  it,  he 
studies  its  questions  and  its  chances  more,  he  comes  toeomprehend  it  fer  belter, 
and  often  fsds  it  with  intenser  interest.  It  is  in  him  a  delegated  interest,  to  be 
sure,  but  professional  aeal  oombines  with  professional  pride  of  opinion,  nntil  he 
foTfpets  it  as  a  delegated,  and  feds  it  in  him  as  a  personal  intereat  Nor  doea  it 
end  with  his  retaiaer.  A  true  lawyer  assumes  the  controversy  in  his  mind,  and 
his  interest  abides  while  the  controversy  lasts.  And  the  law,  roeognizing  dus 
bonomble  and  useful  bias  of  the  professional  mind,  says  that  the  man  thns  en- 
listed in  his  client's  cause,  shall  not,  if  an  iionorable  man,  be  aaked-*-dudl  not 
if  a  dishonorable  one  be  suffered  to  sit  in  judgment  upon  the  controversy  with 
which  he  has  thus  identified  himself.  Justice  is  represented  blindibkl.  Jostiea 
should  sit  upon  the  Bench  blinded,  knowing  no  friend,  knowing  no  easmy, 
knowing  no  bias,  knowing  no  prejudice,  knowing  nothing  of  the  caoae  but  the 
proofs,  knowing  nothing  to  control  the  eanse  Imt  the  law,  and  knowing  the 
law  with  faculties  unclonded  by  piepossessbn,  unwarped  by  prejodioe.  Aad 
it  would  be  idle;  worse  than  idle^  it  would  be  ahuttiag  oar  eyes  to  ail  experieneo 


of  bmxiM  bajtui-e,  %t  cot^t  a  lawyer,  ik^s  "bigoiUd  'i6'  his  client  aad'bis<iii€bt*t 
imxm^  io  g^  upon  the  Bench  aed  sit  impartifiiy^  between  that  dieat  and  bift  ad- 
Mraaiy;  io  ait  impAiiidly  on  tbeir  cotitiyveny  between*  iiiD|r  paiFties.  He  baft 
Ifiatoied  to  bis  eMebt,  bettered  hk  st^ry,  ad<^ted  bk  Tsews,  fek  bSe  ffrievaiioea, 
beeeme  a  f eeond  party  to*  the  coiitroTerey,>*-hk  whole  son]  in  it  I  have  aeen» 
€VBry  kiwryev  has  eeen^  the  warld  bae  witnessed,  many  and  mbny  a  case  where 
the'  client  in  *  all  bia  selfishness  knew  that  he  was-  in  the  wnon^  h«t  the  fawyer 
iia  ills  piofe88il>oal  oealbad  wpanffbt  btmself  into  a  conviction  that  be  wa^  i»  ftfaa 
ri^fat;  where  judfoient  nAigbt  be  entrusted  to  the  integrrity  of  the  client,  but 
tooii  net  Ibe  tnisM  to  the  pvofesli6nal  bias  of  the  Ihwyer.  And  (be  law  reliiaes 
to  trust  jndji^nieTJt  to  him. 

*  Tbas  k  the  policy  of  the  Statute.  What » the  language  of  the  Statute  9  I 
vil)  read  the  Section  tbey  rely  on.  The  prorisioin  are  identical  with  the  excep- 
tion aheady  conadved. 

•  '^  In  ease  the  Judge  of  .the  Circnit  Court  eball  be  interested  in  any  caase  or 
onuses  pending  in  saeb  Gonrt,  or  ehall  have  acted  as  attorney,  solicitor  or  coon* 
sel  for  sither  of  the  parties  thereto,  the  said  jndge  shall  not  have  power  to  bear 
iukI  determine  such  caoseor  causes,  except  by  consent  of  the  parties  thereto; 
add  ^poD*  motion,  the  saidjadge  shaU  order  a  change  of  venue  to  an  adjoining 
eircaii  and  the  judge  of  &^id  circuit  shall  hear  and  determine  such  cause  or 
causea/'  Tkutf  contend  for  a  Hteral  construction,  and  say  that  here  is  a  Hterai 
Qxoeption  of  tne  identicnl  cause  only.  Statutes  are  not  to  be  crippled  by  a  nar* 
roW)  Utetsd!,  verba),  grammatical  oonstruction.  They  are  to  be  liberally  construed; 
seith  Ik  view  to  tbejr  purpose  and  policy.  But  let  us  see  where  tb«r  liteital  con^* 
fitruction  would  leave  them.  It  would  prohibit  a  jndge,  not  ouly  from  sittH^ 
ia  any  cause  growing  octt  of  the  controveisy  in  which  be  had  been  retained,  and 
m  which  bk  dient  is  a  party,  but  also  from  sitting  in  any  cause  in  which  bk 
iM  clients  are  parties,  whether  be  was  or  was  not  ever  retained  on  the  subject  of 
the  suit  tim  k  the  literal  constrnotion  of  the  phrase,  '^or  shall  have  acted  vs 
attorney,  &&,  Ibr  either  of  the  parties  thereto."  They  a^  here  for  literal  con- 
atroctio'n  and  tbat  is  literal  construction.  It  does  not  help  their  case,  but  ex- 
tends the  Statute  beyond  the  construction  we  give  to  it.  And  having  invoked 
Hteral  conetmction,  they  can  only  escape  from  it  by  appealing  te  the  policy  of 
the  Statute.  That  brings  them  to  our  construction.  I  do  not  ask  this  Court  to 
give  it,  I  know  that  the  Court  will  not  give  it  a  mere,  narrow,  verbal  construe- 
tion.  But  this  Court  will  give  to  the  Statute  the  construction  which  the  Assem- 
bly have  giv^n  to  it,  which  their  Managers  insist  upon,  and  which  I  have  here 
dontended  for — t^  liberal  construction,  fouxided  on  the  intention  of  die  framers, 
ahd  the  policy  of  the  provision — a  oonstitictioii  which  prcdiibsts  the  judge  from 
aitthig  in  any  cause  where  be  bad  been  of  ecnnsel  for  either  of  the  parties,  on 
the  subject  matter  of  the  suit,  or  where  his  has  acted  as  counsel  on  the  subject 
inatter  of  the  suit  There'  is  no  other  rational  construction  to  be  given  to  it. 
And  the  policy  of  the  Legislature,  the  principle  on  which  the  law  is  framed, 
force  US  to  that  eohstruction,  not  repelled  by  the  language  6f  the  Statute,  bnt 
arising  directly  i&om  a  lawyer-like  view  of  it 

I  will  consider  together  Specifications  1,  5  and  H,  all  kindred  matter.  In 
1^16,  in  March,  I  beKeve,  George  Cogswell  mad«  sale  of  a  stock  of  goods  in 
Milwaukee,  to  Charles  I.  Kane.  They  bad  been  together  before,  and  tbey  re« 
niained  together  after  the  sale.    GcgsweU  came  to  )fi;lwaukee  and  did  bunaesa 
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in  bis  own  nante,  up  to  ibis  sale.    Up  to  that  time,  Kane  kad  acted  oateosibly 
as  Cogswell's  clerk.     Kane  then  became  tbe  oatezuiibie  merchant  aa^  owiMr  of 
the  goods,  and  Cogswell  ostensibly  t^«  «lerk  of  Kane.  I  ana  .not  going  to  figbt 
tbe  battles  (^.Cogswell  and  Kane,  ia  this  Court*  I  take  tip  here  no  immaterial^ 
no  collateral  ifisue.    jKeither  of  them,  is  my  client  here,  aad  for  the  parpoaea  of 
this  argument,  1  do  not  care  ^whether  Oogswdi  and  Kane  had  been  partners 
befoin^  or.TeBaaainod  partners  after  that  sale.  •  I  do  sot  dare  whetb^r  that  sale  was 
a  fraud  or  not    This  much  I  will  say^  as  an  act  of  sheer  justice  to  one  of  the 
witnesses  who  has  been  greatly  assailed  here.    I  ask  the  attentSoa  of  this  Court 
to  the  record  of  Parsons  &  Lawrence,  against; Kane  and  Cogswells    Thiooghoat 
the  whole  of  that  cause,  which  was  instituted  to  have  the  sale  of  Cogswell  to 
Kane  set  aside  as  fraudulent,  Qeorge  Ca^swdl  neter  took  an  oath  to  the  rafidity 
of  that  sale;  never  once  swora  to  the  bona  fides  of  that  aale.    It  is  true,  that 
for  three  years  he  professed  to  the  public  that  it  was  a  true  and  valid  sale.    But 
if  Geoi^e  Cogswell,  for  his  own  purposes,  was  willing  to  li^'  as  the  oonosel  reite- 
rates so  often,  his  conscience  never  stooped  to  perjury. '  When  he  was  persmp* 
torily  ordered  to.  answer  the! -exceptions  or  to  be  subjected  to  attaohment;  when 
he  was  taken  before  the  Master,  and  gave  tho^  twelve  extraordinary  answen, 
containing  such  infinitesimal  information' — ^those  bomeopatbio  rmponses — ibe 
counsel  for  tbe  eomplaitiant.  oould  nbt  draw  from  him.  any  answer  affirmii^  or 
denying  tbe  bo9ia  fides  of  the  sale,  could  not  draw  from  ihim  an  anaifrer  contrary 
to  what  he  says  now  his  conscience  toJd  hinri  to  be  right.  And  when  'it  carae  to 
the  crisis,  which  gave  him  a  choice  of  three  thidga,  a  disdoeure  of  what  he  con-^ 
sidered'  a  fraud,  a  peijnry  to  conceal  i  it,,  cr  an  attachment  to.  punish  him  for  not 
answering,  George  Cogswell  took  *  discretion  to  be  the  better,  part  of  vak>r,' 
and  took  himself  out  of  tbe  reach: and  jurisdiction  of  Judge  Miller.    The  penal 
powers  of  the  Court  were  brought  to  bedr  upon  him,  his  stubborn  demurrers 
could  not  serve  Mm  further,  be  would  not  confato  and  he  could  not  deny,  and 
he  fairly  iled  to  the  pif. .  He  took  refuge^  like  many  iinotfaer  simierf  in  Michigan. 
Here  is  evidence  of  consistency.    Here  is  a  matk  of  his  present  truth.     You 
nowhim  find,  throughout  all  this  litigafckn),  with  so  osany  teoaptiltioDs  to  him 
to  take  it,  an  oath  Contradicting  his- present  story.     I  say  this  in  aimple  justice 
to  the  man.    I  do  not  care,  for  this  case,  whether  Kane's  story  or  Cc^welFs 
stofy  be  the  truth. 

1  say  another  thing,  as  another  act  of  jtistice.  .During  some  three  yeais, 
I  believe,  of  litigation  of  which  I  was  cognizant,  growing  out  of  this  controversy, 
no  evidence  was  ever  produced,  tending,  in  my  mind,  to  establish  a  partoeeship 
between  Kane  and  Cogswell,  or  any  fraud  or  peijury  dn  the  part  of  Kane.  I 
will  not  here  assume  a  part  in  the  controversy  bel^een  these  witnesses.  I  wish 
simply  to  do  them  both  justi<ie,  iD<the  peculiar  position  in  which  they  relatively 
stand  here. 

Well,  in  March  '4i&,  I  think,  tbe  sale  was  made.  On  the  10th  of  June,  1847, 
a  creditor's  bill  was  filed  by  Parsons  6s  Lawrence,  judgment  creditors  of  Cog^ 
well,  impeaching  that  sale.  I  have  niore  t|ian  once  r^  in  the  bearing  of  thk 
Court,  that  part  of  tbe  bill  which  impeaehies  the  sale.  It-sets  up  that  no  vahta^ 
ble  consideration  passed,  and  that  the  sale  was  a  fraud  upon  the  creditors  of 
Cogswell.  That  suit  was  contested  on  the  part  of  the  defehdstots,  Kane  and 
Cogswell,  with  great  interest  and  energy.  It  was  >  fought  nfter  a  peculiar  and 
atgatfioant  mode  of  warfare     The-^efenoe  avi^idsd  the  niAin  question..    They 
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tvoiikd  ft^oiM  Vattl^  Imt  diirmiBbed  vitli  ArahJQ  fievcdtie^^  9n»i<ls^  a  clou4 
of  dust  A  sort  of  Guerilla  warfare,  such  as  I  never  saw  in  a  jcha&eerj  ptO" 
efifiHiiBg  it  itij  Jife  belorei  yJudgo  Cbitodler.put  i<  «i^  An0w«r  for  Cqgssvell, 
%voidiMg»all  tbe disputed  sDatefnentaof  thd  bill;  coDtaiiiiiQg,:I.thin]i:,"no  6tate*>. 
xiMnt  €kf  f4tt  tbfougjboat,  4ac^pt  ao  aKin)is$ioa  of  the  rqco\^y  of  the  j^dgn^^ut, 
9Bd  pechapB  one  or  tmo  lOtW  lit  da  faecd  of  fio  nullf^al.ooM^^^Qj^Qce,  io^  io, 
an  in&oitude^f  bad  ia^^ .  itigeojottslj  introduced,^  iterated  and  reiterated  to. 
QQtetf  tho  poverty  of 'tbeaB$wer  itt  facts..  Kane,  charged  by  the  bill  with  beings 
«  part'j.  to  the  fraud  and  U>  tim  «ale,  evadad  that  whole  question,  aqd  answered, 
aiinply  thaft  be  had  no  asa^U  of  CogaveU  in  his  hands.  But  the  Guerilla,  war 
began  even  before  that,.  Two  aeyeval  deDiurrers  vnare  put  iu.  Here  was  a  com- 
^lOncreditor'a  bill.fikd  under  the  Statute,  aettiog  forth  the  jiidgm^nt,  the  re- 
turn oV  an  €0(ecttti^  unaalisfiedt  setting  «p  the  fraudulent  sale,  and  averring 
thai  all  the  defendllDts  had  sisoeta  of  Cc^well's  in  their  hands,  out  of  the  reachr 
of  egc^utioQi  but  which  ought  /^quitbbiy  to  go  towards  paying  the  judgiuent. 
Oae  might  think  that  bill  safe  frqm  a  geneml  demurrer.  iNot  sp  thought  the 
counsel  who  defended.  .  He. boldly. d^biurred  .^  tlie  bill,  rjlo >decisionjs  bound 
his  ardent  zeal.  He  held  that  common  bill,  as  well  adjudicated  in  all  its  baar- 
ings,  as  tlub  rn<H^ey  counts  in  a  deisAaration  to  be  bad  oa  demurrer.  Guerilla 
^rarfare^  Mr;  President.  Ai^  a  curioua  reiiiiitiscence  of  the  case,  I  take  leave  to 
)ook  iatQ  these  demurrers.  Let  me  jead  the  causes  of  demurrer  assigned.  I 
ask  the  attention  of  the  legal  membef^  of  the  Court  Though  I  am  well  aware 
tb^t  no  comments  of  mine  can  enlighten  them,  let  roe  teU  them  .that  these  de- 
murrers will  open  their  eyes.  There  are  things  here  uadriBamt  of  in  their  phil* 
eeophy.  (Mr.  Kyan  here  read  from  the  first  demurrer.)  There  they  are:  first, 
a  ^neral  wanA  of  equHy  in  the  bill  Bu^  perhaps  that  is  thrown  in  pro  forma, 
as  mere  make-weight  to  specific  objections.  Well,  what  are  the  objections? 
Xhat  the  biV.la  an  information  land  belief;  a  novel  ground  of  demurrer,  ''hitherto 
unsuDg  in  prc^  or  veneJ^  G uef ilia,  Mr..  President.  What  next  ?  That  the  jurat 
is  imperfect;  a  deiBurrefli  to  the  jurat  I  Guerilla  again,  Mr.  President.  What 
else?  That  the  bill  is  filed  andawor^  by  an  agent  who  does  not  produce  his 
authority.  A  derounrer  for  want  of  a  wiirratit  of  attorney  I  Guerilla  always, 
Mr.  Preaidetit.  1  have  a  notion  of  what  was  eddied  Guerilla  warfare  in  Spain 
and  Mexico. :  If  I  am  able  to  understand  what  can  be  Guerilla  practice  of  the 
law,  this  is  Guerilla.  The  counsel  who  drew  that  demurrer  should  have  a 
patent  for  the  invention. 

That  demurrer  is  the  demurrer  of  all  th^  defendants  in  4he  suit.  W^ho  drew 
it?  It  ia  in  the  handwriting  of  Judge  Bubbell;  drawn  and  signed  by  him. 
Now,  counsel  are  not  to  be  held  responsible,  and  I  do; pot  seek  to  hold  the  de* 
ifojpidatit  har<)  reap^nalbl^  for  tihe.  desperate  ciriBunistaaees/of  hia  clienit&  It  m^y 
be  that  thid  cotirpe  was  j4dkioua*  It  may  he.  tJiat  hia  Goc^illa  attacks  were  tha 
enly  mode  of  'a$9an]t  he  oouldjnake^  thejwdy  available  defence.  It  may  be 
Ibat  it  H«as  judicious  to  try  to  blind  the  e^  4i  my  old  Ju^gfii  Miller,  with  thia 
rery  oue^te  ^nd  invisible  diMC.  It  af4)i^i9:that  judge.  MiHer  was  able  to  see 
the. cause  plainly,  through  it  all.  But  I  will  say  that  counsel  who  isdrir^a 
to  drair  avi^,  a  demutrer^^.who  ia  abUgod  .to  putrOQ  «[^9g9ifying  glasses  jbO'te^ 
defjSQts  i^fij^tUeftoth^  stroj^vRnd4taked  ^ye^.tbe  la^^  W^e  is  obliged  ite  esoape 
fa>tfidefi3iieeiiilpquibU«iv'in  vhich.be  ean  feel  bo  faith,  mnet  no^only  b^ 
^tM/uabLjiixUAtrntei  iQ^6.4iibjeol»butma$t  b«  ndvised  aufitoi^ntly  9f  tha 


703 

ftuste  to  know  that  they  AuniBh  bo  bettar  defeine.   S«<^  defeaeat  ara  pregont 
with  conftmoDi 

That  deibur^er  wm  iled  by  thk  d€ifeada&t  in  Augndt,  1847.  In  Deeember 
after  an  amanded  demnrrar  was  filed.  The  gromda  of  daamrrer  seem  to  ba 
identical  in  enbstance ;  after  months  of  delibenrtiony  the  Judge  aaonnda  the  form, 
but  relieB  with  abiding  fttth  on  the  matter  of  his  patent  demurrer.  The  amended 
demurrer  is  not  in  m  handwriting,  but  is  admitted  to  hare  been  drawn  by 
him,  copied  by  his  derk  and  filed  from  his  oflSce.  These  demurtera,  put  in  ibr 
all  the  defendants  in  the  suit,  Cogswell,  Kane  and  the  nst,  and  ooveriiag  th^ 
whole  defence  of  the  cause  for  some  ait  months  after  the  bill  waa  filed,  are 
both  aigned  by  Levi  Hubbeli,  Solicitor  for  the  defendanta. 

We  then  eome  to  Kane's  aoawer.  That  is  in  the  same  handwriting  as  the 
second  demurrer,  and  is  proved  and  admitted  to  have  been  drawn  by  the  de- 
fendant, and  is  signed  by  him  in  his  own  handwriting,  as  Solioitor  for  diedefen* 
diants.  It  is  also  signed  by  Judge  Chandler,  as  counsel  for  the  defendants.  It 
is  the  joint  and  several  answer  of  Chartes  I.  Kane,  Alonao  Kane,  Philander 
Kane  and  Samud  Church.  It  was  filed  on  the  27th  of  Deeeaober,  184T, 
upwards  of  six  months  after  the  bilL 

Next  we  come  to  the  queerest  document  in  the  oanse;  the  answer  of  the 
defendant,  Cogswell.  It  admits  the  recovery  of  the  judgment^  the  retam  of 
the  execution  unsatisfied  and  states  that  at  the  time  of  the  execntion  he  had 
property  in  his  hands  on  which  the  Ji.'fcu  might  have  been  lavled;  and  then 
goes  on  to  state  what  he  is  advised  by  his  counsel,  goes  on  through  some  fl:ve 
well  written  pages  of  admirably  bad  law,  to  excuse  himsdf  from  answering 
the  balance  of  the  bill.  This  was  drawn  by  Chandler  under  droamstances  to 
which  I  will  presently  allude.  Exceptions  were  of  oourae'  taken  to  it^  and  of 
course  sustained. 

Cogswell,  as  I  bad  occasion  to  say  before,  was  bfought  bafore  a  Master  of  the 
Court  and  interrogated  touching  the  sale,  and  his  means  of  paying  the  judg- 
ment Here  is  his  examination  which  the  counael  read  to  you.  i  will  not  read 
it  again.  His  answer  to  the  first  question  in  suUtaiice  was,  "I  won't  answer^ 
because  I  am  advised  I  need  not."  His  answer  to  the  sseond  question  wai^ 
«  My  answer  to  the  second  question  is  oontataed  in  my  answer  to  the  first  ques- 
tion." And  so  on  through  all  the  remaining  questions  to  the  12th.  ft  is  to 
proof  that  he  was  then  acting  under  this  defendanVs  advice. 

The  cause  remained  in  that  status, — Cogswell  having  taken  satietuary  la 
Detroit^  Irom  Judge  HilWs  attachmwt, — untsil  Judge  Hubbeli  vrent  on  the 
bench.  Then  it  was  sent  by  him  to  Walworth  county,  on  the  groand  that  he 
had  been  of  counsel  in  it 

Cogswell  swears  to  you  positively  that  Kane  and' himself  both  empkfyed  Jndga 
Hnbbell  as  tbdr  eounsel  in  that  eanse;  that  Kane  and  himself  both  e6a8dtei 
Judge  Hubbeli  on  the  subject  of  that  cause;  that  JudceHubhett  drew  the  answer 
for  Kane,  but  that  he  would  not  let  Hubbeli  draw  his  answer,  beeause^lie  waa 
g^g  to  swear  to  no  such  answer  as  Kane's.  When*  that  eaute  win  eoMManeed, 
aadwhfle  the  inttiaiary  steps  were  taken  in  the  defonee  of  il»  my  veniarablei 
ftiend,  Judge  Ohandter,  adorned  the  Bar  in  the  DCatanf-  New  York,  In  that 
summer  he  made  a  viM  of  exnloratioo,  as  he  letlsycM,  to  tiba^sMhf  of^  MShralDrkaa.' 
Hecame^  in  his  t>wti  phrasMogyi  firom'thfesame  ^vfefesaga'  a»Ooga»BB  hail 
aeme;  atid  h»  readily  consented,  for  the  aake  of  old  i^iiainUaio^^  oai€og>wiiJI% 
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reqiiesi,  to  act  as  TX>luiiteer  coansel  ft>r  hnn  and  for  bim  only  along  ^ith  EMh 
bell,  "while  he  retnained  at  Milwaukee.  But  from  the  commeocement  of  thai 
suit  up  to  the  fall  of  that  year,  when  Jadge  Chaodler  removed  to  Milwavkee, 
the  defeiklaDto  in  that  saitf  Kane,  Cogswell  and  all,  had  no  eovnsel  in  that  aaft, 
no  legal  representative  in  the  court  where  that  suit  was  in  Iftigation,  exoefrt 
Judge  Hubbell. 

When  Judge  Chandler  oame  to  reside  in  Milwaukee  that  fhll,  he  teHs  yoti 
that  he  had  no  dealings  with  Mr.  Kane;  that  he  never  represented  Kane  in  that 
suit;  that  the  relation  of  attorney  and  client  never  q^isted  between  him  and 
Kane  in  that  suit;  that  he  had  never  any  conversation  or  intercourse  with  Kane 
on  the  subject  of  the  suit;  that  he  had  nothing  whatever  to  do  with  Kane  in 
that  suit.  Judge  Chandler  tells  you  that  Cogswell  eame  to  him  and  asked  him 
to  draw  his  answer.  He  tells  you  more.— He  tells  you  that  Judge  Hubbell 
came  to  him  and  asked  him  to  draw  Oc^w^Fs  answer.  He  says  that  Judge 
Hubbell  told  him  that  he,  Hubbell,  had  already  drawn  Kane's  answer,  fearad 
there  was  peijury  in  it,  and  did  not  choose  to  draw  a  second  answer  in  the  same 
caee,  containing  perjury.  It  seems  that  there  was  a  natural  suspicion  beti^een 
Cogswell  and  Sis  counsel.  Cogswell  seems  to  have  suspected  that  HubbeH 
would  lead  him  into  perjury,  and  Hubbell  feared  that  one  client  had  plunged 
into  peijuTT,  and  the  other  would  plunge  in  after.  But  Chandler  tells  you, 
and  the  whole  proof  is,  that  neither  before  or  after  his  advent  to  Milwaokeei 
did  he  or  any  other  person,  except  Judge  Hubbell,  act  as  solicitor  or  counsel  for 
Kane  in  that  suit 

Well,  Mr.  Kane  is  brought  upon  the  stand  by  the  defence,  and  he  tells  you 
that  he  never  retained  Judge  Hubbell  in  that  suit;*  that  he  regarded  it  as  pecu- 
liarly Cogswell's  suit;  that  he  considered  he  had  nothing  whatever  to  do  but 
to  answer  one  question ;  that  he  consulted  his  regular  counsel,  Tweedy  ^  Crocker, 
and  that  they  told  him  that  he  must  simply  answer  the  bill,  and  had  no  further 
interest  in  the  case;  that  ibr  the  purpose  of  making  Cogswell  foot  the  bill,  he 
had  Cogswell,  whose  suit  he  regarded  it,  go  to  Judge  Hubbell  to  draw  his, 
Kane's,  answer;  that  the  answer  was  drawn  on  the  responsibility  of  Cogswell; 
that  Cogswell  paid  for  it,  and  he  never  paid  or  receivea  any  bill  for  the  service. 
When  I  came  to  cross-examine  Kane,  I  read  to  htm  that  part  of  the  bill  whrah 
impeached  his  title  to  property  to  the  value  of  some  $8500,  and  which,  if  it 
had  prevailed,  would  hare  stripped  him  of  that  amount  of  property;  and  asked 
him  if  he  considered  that  he  had  no  interest  in  that  suit  f  I  do  not  remember 
precisely  the  language  of  his  answer,  I  do  remember  that  I  asked  the  ques^ 
tion  just  before  the  evening  adjournment,  and  that  the  Presidentfs  hammer 
came  down  between  the  question  and  the  answer.  Mr.  Kane  had  a  night'a 
reflection  on  the  question,  and  answered  the  next  morning.  His  answer  was 
substantially  this — that  he  wished  Cogswell  to  be  at  the  w£)le  expense  of  de- 
fending the  suit;  that  he  knew  Judge  Hubbell  was  able  counsel;  that  he  was 
willing  to  trust  his  interests  to  him ;  and  that  if  Hubbell  had  refbsed  or  ceased 
to  act,  and  Cogswdl  had  retained  no  one  else,  in  whom  he,  Kane,  had  confix 
dence^  he  would  have  employed  counsel  f<>r  himself.  He  knew  his  interest  waa^ 
deeply  at  stake  in  that  cause;  he  knew  he  had  an  interest  of  over  $S000  in 
defending  it ;  he  watched  to  see  it  defended  ably  by  able  couns^ ;  he  knew  that 
counsel  were  actmg  iat  him  and  in  his  name;  he  relied  on  that  ccmasel's  M»l 
and  abiOty  in  bis  behalf;  he  stood  ready  to  leplaoe  that  eounael  m'caae  of  tlM 
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fuhire  or  neglect  of  that  oounsel;  be  allowed  thai  counsel  to  act  for  bim  upon 
the  retainer  of  Cogswell  in  his- behalf,  merelj,  to  subject  Cogswell  to  the  whole 
expense  of  defending  the  suit;  his  whole  plan  auoceeded ;  the  suit  was  defended 
for  him  by  Plubb^l,  but  Cogswell  had  U>  (.ay- the  bill.  And  Hubbell  has  never 
acted  as  Kane's  counsel  1 

The  idea  seems  to  prevail  on  the  other  side  here,  that  the  payment  of  a  fee, 
or  at  nooo^  the  mere  liability  to  pay  a  fee,  is  the  only  way  in  which  the  relatioo 
of  attorney  and  client  arises.  And  that  in  order  to  establish  the  relation  of 
couBPel  and  client,  >we  must  give  proof  of  the  payment  of  money,  or  at  least  of 
a  liability  to  pay  it.  J  deny  that  doctrine  in  toto.  The  relation  of  attorney  and 
client  arises  between  every  man  whose  legal  iuteresti,  whether  in  litigation  or  not^ 
are  put  into  the  professional  charge  of  a  lawyer,  and  every  lawypr  who  takes 
the  professional  charge  of  them.  It  is  immaterial  whether  the  ser^'ice  of  the 
lawyer  is  to  be  paid  for,  or  by  whom  it  is  to  be  paid  for.  It  is  immaterial  who 
employs  the  lawyer,  whether  the  client,  his  agea^  his  friend,  or  one  having  a 
common  interest,  if  the  client  and  lawyer  both  assent  It  is  immaterial  whe- 
ther the  client  is  liable  for  the  service,  or  some  one  else.  It  often  happens  in 
practice,  that  the  lawyer  never  sees  his  client,  afi^  that  he  charges  his  aerviee 
to  another.  One  lawyer  often  employs  another  and  pays  him;  but  the  relation 
of  attorney  and  client  attaches  to  both.  The  professional  relation,  not  the  pecu- 
niary relation,  is  the  test.  Whatever  man  has  his  legal  business  tzansacteci,  his 
suit :  prosecuted  or  defended,  by  a  lawyer — no  matter  how  it  came  into  the 
lawyer^s  hands — is  that  lawyer's  client.  Whatever  lawyer  has  in  his  bands  the 
transaction  of  another^s  legal  business,  the  defence  or  prosecution  of  another's 
sujt,  no  matter  how  he  came  to  have  it,  is  that  other's  attorney  or  counsel  as 
the  case  may  be.  Compensation,  or  the  right  to  compensation,  is  not  the  test. 
In  England,  counsel  have  only  ap  honorary  fee;  they  have  no  legal  claim  to 
compensation.  The  relation  arises  from  the  professional  trust,  and  not  from  the 
reward.  And  here  I  care  nothing,  whether  Kane  paid  or  was  liable  to  paj  the 
defendant*  The  defendant  was  Kane's  solicitor  and  counsel.  He  was  Kane*s 
sole  solicitor  and  counsel.  The  suit  involved  Kane's  fortunes,  was  defendetl  foT 
him,  as  the  record  and  the  witnesses  prove,  and  by  no  other  human  being  ex- 
cept this  defendant  And  I  say  here,  that  this  whole  record  confirms  the  state- 
ments of  Chandler  and  Cogswell  upon  this  point,  and  confirms  our  whole  proof 
of  Hubbeirs  professional  relations  to  Kane.  I  will  show  you  by  and  by,  in  the 
further  relations  of. this  case,  evidence  bringing  the  conviction  right  home  to 
every  human  heart;  but  I  choose  to  take  the  case  in  the  order  of  time. 

Years  after.  Judge  Hubbell  being  upon  the  Bench,  the  bill  of  Howe  against 
Kane  &  Cogswell,  waa  filed  by  Chandler  in  the  Circuit  Court  of  Milwaukee 
county.  That  bill  involves  in  part  t^e  same  identical  matter  as  the  bill  of  Par- 
sons &  Lawrence.  It  has  been  read  here.  It  impeaches  that  same  identical  sale 
of  March  1846  of  Cogswell  to  Kane,  impeached  before  by  the  Parsons  <&  Law- 
rence bill.  It  chaises  that  Kane  is  the  trustee  and  depository  of  Cogsweirs 
piopeity,  .liable  for  Cogswell's  debts^  precisely  as  did  the  Parsons  <fe  Lawrence 
hilL'  It  has  so  far  precisely  the  same  identical  subject  matter.  They  attempt 
on  the  other  side  to  draw  this  distinction ;  that  the  Howe  hill  sets  up  what  the 
PaiAODs  4b  Lawrence  bill  did  not  set  up — a  partnership  between  Cogswell  and 
Kane,  and  asks  a  decree  enforcing  the  liability  against  Kane,,  as  a  dormant  part- 
il^'of  Cog««f|^ll  in  eootcacting  t£e  debts,    The  Howe  bill  was  demurred  to. 
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i.  The  demurrer  was  overruled  by  the  Washington  Circuit  Court  and  came  by  ap- 
peal into  the  late  Supreme  Court  The  decision  of  the  case  is  very  long  and 
I  shall  not  read  it  here.  It  is  to  be  found  ia  2  Chandler's  E.  222.  The  deci- 
sion substantially  is,  that  so  mnch  pf  the  bill  as  relates  to  the  liability  of  Kane 
as  a  partner  is  bad,  but  that  the  rest  of  the  bill  is  good  as  a  creditor's  bill,  to 
charge  Kane  in  favor  of  the  creditors  of  Cogswell  tor  the  proceeds  of  the  sale 
of  Cogswell  to  him.  So  that,  though  the  bill  was  framed  as  something  more,  the 
Supreine  Court  held  it  to  foe  no  more  and  no  less  than  a  creditor's  bill,  with 
precisely  the  same  scope  as  the  bill  of  Parsons  <fc  Lawrence.  It  would  have 
made  no  diiference  here,  had  tlie  Supreme  Court  sustained  the  whole  of  the 
Howe  bill.  It  would  have  answered  all  our  purposes  to  show  that  it  covered 
the  subject  matter  of  the  suit  of  Parsons  &  Lawrence;  it  would  not  have  af- 
fected our  purposes,  that  it  should  have  covered  more  ground  than  the  Parsom 
^  Lawrence  bill. 

It  is  in  testimony  before  you,  that  upon  the  removal  of  the  suit  of  Howe 
against  Kane  and  Cogswell  from  the  circuit  court  of  Milwaukee  county,  Judge 
Hubbell  assigned  as  a  reason  for  not  silting  in  that  case  and  for  removing  it 
to  another  circuit,  that  he  had  been  counsel  for  the  defendant,  Kane,  in  a  former 
'    suit,  meaning  the  case  of  Parsons  and  Lawrence,  involving  the  same  mattere. 
'  I  do  not  recollect  whether  or  not  Chandler  stated  that  the  Judge  then  assigned 
his  retainer  for  both  of  the  defendants;  he  certainly  did  the  retainer  for  Kane. 
"  Tlie  cause,  Howe  vs.  Kane  and  Cogswell,  was  sent  to  the  circuit  court  of  Wash- 
ington county  and  came  into  the  Supreme  Court,  from  time  to  time  afterwards, 
]  upon  several  interlocutory  appeals.     It  finally  came  up  on  an  appeal  involving 
*  the  final  disposition  of  the  cause.    Throughout  all  those  appeals,  Judge  Hubbell 
declined  to  sit  upon  them  and  vacated  the  bench,  until  the  last  appeal.    The 
'   records  and  the  testimony  show,  that  every  one  of  those  appeals  was  taken  by 
"  Kane ;  that  Cogswell  never  joined  in  one  of  those  appeals ;  that  the  appeals 
'  were  Kane's  and  Kane's  alone ;  that  they  involved  no  rights  of  Cogswell  Indeed 
it  is  in  proof  here,  that  in  that  suit  Cogswell's  and  Kane's  interests  were  antago- 
'  nistic,  that  it  was  a  struggle  between  them ;  that  the  creditors  of  Cogswell,  the 
complainants  in  that  suit,  acting  upon  his  information  of  the  fraud  alleged  to 
'  liave  been  committed,  were  pursuing  Kane  for  the  payment  of  their  judgments 
'  against  Cogswell ;  that  Cogswell  made  no  defence  to  that  suit,  but  that  Kane 
^  alone  defended  against  it.    And,  except  one  appeal  of  the  complainant's  which 
'  never  came  before  the  court,  every  appeal  in  that  cause  to  the  Supreme  Court 
vras  the  appeal  of  Kane  only.     Cogswell  was  never  in  the  Supreme  Court  in 
that  cause.     Cogswell's  rights  were  never  before  the  Supreme  Court  in  that 
^  cause.    Those  appeals  were  all  questions  between  the  complainants  and  Kane^ 
!'  involving  Cogswell  in  no  way.  Cogswell  was  not  a  party  to  any  one  of  them. — 
''  Throughout  all  these  appeals,  except  the  last  one  taken,  as  you  wilj  recollect  is 
''testified  by  Judge  Whiton,  Chandler  and  others,  Judge  Hubbell  declined  sittingp 
■^on  the  ground  that  he  had  been  counsel  for  some  of  the  defendants;  though  it  • 
^'does  not  appear  that  he  said  for  which  of  them.    He  told  Mr.  Orton  that  ;he 
^did  not  sit  because  he  bad  been  of  counsel  on  the  nubject  matter.    Kow  I  will 
^show  you  that  his  statement,  npon  that  la£it  appeal,  that  he  then  sat  in  the  Cfise, 
^because  he  had  been  co4nee)for  Cogswell  only  and  not  for  Kane,  is  contra^ 
^dieted  not  only  by  the  Parsons  and  Lawrence  record,  but  is,virtually  contradie- . 
'^ted  also  by  the  record  of  Howe  against  Kane.  I  ha\te  h^re  a  stetenent  /of.the . 
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reeord  in  print,  made  in  the  case  in  the  Supreme  Court  and  admitted  to  be 
correct;  and  I  ask  the  attention  of  the  Court  to  the  dates.     On  the  18th  daj 
of  April,  1851,  the  Washington  Circuit  Court  made  an  order  dismissing  the 
blU  in  that  cause  as  to  the  defendant  Kane.    On  the  21st  day  of  the  same 
month,  the  circuit  court  made  an  other  order  in  the  cause,  vacating  and  set« 
ting  aside  the  order  of  the  18th.     On  the  28th  day  of  the  same  month,  the 
drcuit  court  made  a  final  decree  in  the  cause,  as  to  the  defendant  Cosgwel] ; 
wliieh  decree,  2&  the  Supreme  Court  afterward  virtnally  decided,  diapoeed  of 
the  whole  cause.   All  these  orders  were  made  within  the  same  term ;  the  regular 
April  term  1851,  of  the  Washington  Circuit  Cc  urt.    Mark  that  last  date,  the 
28th  of  April,  1851.     On  that  day  the  final  decree  as  to  Cogswell  was  made 
and  took  effect  That  was  the  disposition  of  the  cause  which  the  defendant  here 
alleges^  put  Cogswell  out  of  the  cause.  So  that  on  the  28th  day  of  April,  1651, 
Cogswell  was  as  much  out  of  the  cause  as  he  was  ever  after.     Nothing  was 
ever  done  to  bring  him  into  it  again.  His  position  has  remained  the  same  from 
that  day  to  this. — Yet  some  two  months  afterwards,  at  the  June  term  1851  of 
the  Supreme  Court,  Judge  Hubbell  still  declined  to  sit  on  appeal  taken  by 
Kane  from  the  order  of  the  21st  day  of  April  prcNious,  on  the  same  old  ground 
that  he  had  been  of  counsel  for  some  of  the  defendants.     Then  the  cause  was 
in  precisely  the  same  status,  the  parties  all  of  them  were  in  the  same  relation  to 
it,  and  the  suhject  of  the  appeal  was  precisely  the  same,  as  afterwards  in  De- 
cember 1851  and  June  1852,  when  Judge  Hubbell  claimed  to  sit  and  did  ftit  on 
the  ground  that  he  has  been  of  counsel  for  Cogswell  only  aud  that  Co^well 
Was  out  of  the  cause. 

Judge  Hubbell.    The  final  decree  disposing  of  the  case  as  to  Cogswell,  was 
sot  known  to  the  Supreme  Court  at  the  June  term  '51. 

Mr.  RtAN.  1  cannot  assume  to  say  of  my  own  memory,  at  this  late  day,  that 
the  record  was  before  the  Court  formally  at  that  time.     I  have  sent  for  the 
record  and  we  shall  see.    I  can  only  say  now  that  it  was  notoriously  known  to 
aH  vi  connection  with  the  cause,  and,  if  1  am  not  wofully  mistaken  in  my  reool- 
ledion,  was  discussed  in  fact  before  the  Court    On  the  28th  of  April,  1851,  the 
final*  decree,  as  to  Cogswell,  was  madei     At  the  June  term,^  1851,  the  case  was 
here  on  Kane's  appeal  from  the  order  of  the  previous  April,  restoring  the  cause 
as  to  him.    The  suit  was  then  disposed  of  as  to  Cogswell,  and  at  an  end  as  to 
him,  as  much  as  it  is  now.   On  that  appeal,  Judge  Whiton  testifies  that  the  de- 
fendant declined  to  sit,  because  he  had  been  of  counsel  for  the  parlies^  or  on  tbe 
subject  matter,     l^ow,  if  Judge  Hubbell  had  only  been  counsel  for  Cogswell, 
if  that  were  a  true  assignment  of  his  teason  for  sitting  afterwards;  if  that  were 
tnie \ft  fact;  if  it  were  not  disproved  by  the  whole  record;  he  had  the  same 
license  to  sit  at  the  June  term,  1851,  as  at  the  December  term,  1851,  or  the 
Jane  term,  1852;  for  the  cause  was  in  the  same  status.    I  have  one  more 
comment  to  make  upon  that  and  but  one.    The  defendant  says  here  that  it  did 
net  appear  in  the  June  term,  1851,  that  the  final  decree  as  to  Cogswell  had  been 
nlade.    I  sent  for  the  record  to  see  how  it  Was,  but  I  am  not  able  to  find  tbe 
decree  or  to.  say  when  it  was  filed  in  the  Supreme  Court,  but  I  said  before  tbat 
it- was  then  a  matter  notorious  with-everv  body  in  thAt  suit,  and  t^at  I  was  rery 
nrach  mistaken  if  in  the  argument  of  the  appeal  io  June,  1851,  the  whole  sub- 
ject of  that  decree  was  not  coilpimented  u]X)n.    1  cannot  pretend  to  saf  when 
thb  deereewitd  IM  here,  but  here  I  fitid  the  printed' brief  u^ed  by  the  Court 
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tiid  comujel  on  ihe  a,^»ent  of  tbe  appeal  in  Juqfiad;';«,\°o^?oS*  wi!f  J 
in  It  for  the  defendaD'Kane,  that  the  final  deor  a>  •  ^<^,^?gf^f !;, ^«s  « 
final  disposition  of  fr^  whole  cause  and  o^  -^  ^  *  dismissal  of  the  bill  as  to 
Kane.     I  thought  'could  not  be  mistj^'"':,  , ,, 

Judge  HuBBEL-  The  records^  •'*  "^^^  ^^*  ^°^ 
before  the  SnpTf'®  Oot«<  mrffl  December,  1851. 

mtw  "RvAv    vu  must  be  mistaken.   For  I  areu 


Kane.     I  thought 'could  not  be  mist^' -';,,,,    .    ,,  ,.1.       i,* 

Judge  HuBBEL'  The  recorda-p'-*  *°?^  that  the  final  decree  was  not  brought 

fore  th 

Mr.  Ryan.  '^^  ™^^^  ^®  mistaken.  For  I  argued  the  effect  of  that  decree  to 
the  Cburt  in  t*^  room,  in  your  presence,  from  this  printed  brief,  in  Jane,  1851. 
The  decree  '*^'  ^^^^  ^'^  ^^^®-  ^"'  whether  the  decree  was  here  or  hot, 
certain  it  is  ^^  ^^^  ^^^^  ^^^  decree  had  been  made,  was  here  notorious  to  all  in 
the  Conrt,"^^  discussed  at  length  in  this  very  room. 

Jud^e  ^UBBELL.    Well,  it  is  immaterial.    If  I  was  over  delicate  then,  it  is 

no  matt^  _ 

j^Y^  TTAN.    I  am  not  arguing  questions  of  delicacy.     But  as  the  word  deli- 

caey  h^  ^^'^  dropped,  let  us  see  a  little  how  the  delicacy  appears.    Involved 

as  th^  ^^^  vaen^  Cogswell  and  Kane,  were,  taking  their  two  stories  about  their 

dif^alties,  whichever  is  true;  by  the  one,  Cogswell  was  cheating  his  creditors 

au/try ing  to  pay  them  by  a  cheat  upon  Kane ;  by  the  other,  they  had  set  their' 

}^ds  together  to  cheat  their  creditors,  while  Kane  so  managed  as  to  cheat  the 

^editors  and  Cogswell  too ;  taking  either  of  the  stories  for  true,  should  not  he 

who  had  been  counsel  for  both  of  them — one  of  them,  either  of  them,  as  you 

will — have  been  a  little,  a  very  little  prompted  by  delicacy,  not  to  sit  in  the 

cause  at  any  time,  or  in  any  status  ? 

Mr.  Arnold.    It  was  for  your  interest  that  he  should  sit,  was  it  not  f 

Mr.  Ryan.     I  do  not  know,  sir;  that  is  a  question  of  opinion  altogether. 

We  say,  then,  that  there  is  distinct  proof  by  the  record,  as  well  as  by  testi- 
mony of  the  witnesses,  of  the  violation  of  the  Statute,  and  of  the  morality  on 
which  the  Statute  is  founded.  You  have  not  only  the  oaths  of  Cogswell  and 
Chandler,  not  materially  disturbed  by  Kane,  that  the  defendant  had  been  of 
counsel  for  Kane  in  the  subject  matter  of  the  Howe  cause,  on  which  the  de- 
fendant sat  and  adjudicated  as  judge.  You  have  their  oaths  confirmed  by  the 
whole  record  of  the  Parsons  &  Lawrence  suit,  confirmed  by  the  record  of  the ' 
very  Howe  suit  itself.  The  whole  history  of  these  causes,  record  and  oral, 
e^blishee  beyond  a  doubt,  that  when  Judge  Hubbell  adjudicated  in  the  appetd 
in  Howe  vs,  Kane,  he  violated  his  moral  duty  as  a  judge,  violated  the  positive' 
provision  of  the  Statute.    Proof  can  go  no  farther. 

After  the  suit  of  Howe  against  Kane  had  been  commenced,  an  indictment ' 
was  found  in  the  Circuit  Court  of  Milwaukee  county  against  Kane,  for  peijury ' 
alleged  to  have  been  committed  in  his  answer  to  the  Howe  bill.    There,  again, 
if  my  positions  are  true.  Judge  Hubbell  had  been  of  counsel  for  the  party  on  ' 
the  subject  matter.  He  sat  as  judge  and  gave  judgment  in  the  cause.  He  sns-  - 
tained  a  Demurrer  to  that  indictment     After  that  indictment  was  disposed  of^ 
another  indictment  was  found  by  the  Gk*and  Jury  of  Milwaukee  county  against 
Kane^  for  perjury  assigned  as  having  been  committed — in  what  f    In  the  very 
identical  answer  drawn  for  him  by  Judge  Hubbell,  and  signed  by  Judge  Hub- 
bell as  his  Mlicitor.    It  seems  to  me,  apart  from  questions  of  hiw,  Mr.  President^' 
that  a  little  delicacy^  aeensitive  judical  delicacy,  would  have  dictated  to  ant^ 
lawyer  so  fiitnated  towards  the  case;  not  to  sit  in  judgment  on  an  indietm^^ 
BO  Iranded,  -even  if  not  legally  diaquaKfi^d;   X  thhikdeiieacy^wouM  telK*^  ^^T' 
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judge  not  to  Bit  npwi  f^^       ^  ^^  periiny  aaigne<^pon  a  pt^^er  lie  hiui 

jnthheld  Judge  Hub^eU  from  8,t81"<J^  c^g^eut  upoiv  aa^ndictmeot  agaiiuit 
hi8  own  client,  assigning  pegury  on'HJf^^  ^^^^^  tie  Iwlf  had  drawn, 
and  which  he  himself  had  told  Judge  CBW*^;^  ^^^  f^^ed,  dTI^ntain  periuij. 
I  think  that  specification  is  as  strong  as  any  ttaa^  «mi  be  fo>ded  under  the 
statute.  If  the  statute  is  erer  to  apply,  if  the  statute  is  ever  t^  vindicated 
it  is  in  this  instance,  where  the  counsel  was  not  only  the  counse^f  ^^  party 
in  the  subject  matter,  but  had  drafted,  framed,  signed,  and  w^  P^'^^ionalJy  re- 
sponsible for  the  very  document  on  which  perjury  was  assigned,  an  ^^  gg^  j^ 
judgment  on  the  indictment.  If  that  monstrous  indecency,  that  aggi'«g|^  vio- 
lation of  the  law,  is  to  be  sanctioned  by  an  acquittal  here,  the  statu tt^Q^i  the 
principle  of  morality  back  of  the  statute,  are  idle,  are  senseless,  worthle^^o^i. 
■uBmeaning  phrases,  paraded  in  the  statute  book  to  dupe  the  world. 

Here  |  apply  all  that  I  said  oh  the  relation  of  attorney  and  client;  atbat 
I  said  on  the  morality  and  object  of  the  statute.  They  apply  with  solemn  ^^^ 
to  these  cases,  and  to  this  defendant.  I  will  not  repeat  here  what  I  said  of  ILq. 
I  hope  that  it  is  yet  in  your  minds.    But  before  I  proceed  to  the  next  specifiv 
tioH,  another  thing  growing  out  of  these  cases  suggests  itself  to  my  nrund,  and' 
'heg  leave  here  to  make  a  personal  explanation.    The  counsel  says  I  was  one 
of  Kane^s  counsel,  and  argued  the  appeal  before  Judge  Hubbell.    It  is  very 
true  that  I  did.  I  have  already  stated  it.   I  did  not  know,  Mr.  President,  that 
I  was  responsible  for  the  character  or  the  action  of  the  judges  before  whom  I 
appear  in  my  profession.   I  beg  leave  to  decline  any  such  responsibility.   I  have 
no  spiritual  intuition ;  I  have  no  spiritual  foreknowledge.    It  is  possible  that  I 
have  appeared  before  as  bad  judges  before ;  it  may  be  that  I  shall  appear  here- 
after before  courts  as  corrupt  as  those  of  the  Second  Circuit,    I  appear  for  my 
clients,  and  advocate  their  interests  before  what  courts  they  and  I  please;  but 
the  judges  who  preside  there,  not  I,  are  responsible  for  their  character  and  acts. 
I  am  no  more  responsible  for  the  corruption  of  the  court  in  which  I  practice, 
than  I  am  responsible  for  the  acts  of  the  felon  I  may  happen  to  defend.    It  is 
true  that  I  appeared  before  the  Supreme  Court,  and  argued  my  client's  appeal 
before  the  court,  this  defendant  sitting  on  the  bench.     I  would  do  it  rgain  in 
the  same  circumstances.  I  am  not  the  keeper  of  the  Judge^s  conscience.   Upon 
his  own  conscience  and  his  own  responsibility,  he  sat  or  declined  to  sit  I  had 
no  power  over  it     I  am  not  answerable  foe  it    It  is  true,  too,  that  I  aigued 
the  demurrers  to  the  indictments  before  him;  on  the  last  indictment  very  re- 
luctantly, as  the  gentleman  very  well  knows.   I  was  urged  to  do  it,  and  I  did  it. 
But  there,  again^  I  neither  knew  the  Judge's  conscience,  nor  was  I  the  keeper 
of  the  Judge'd  conscience.     But  that  is  not  all.    Kane  tells  you,  that  through 
all  this  litigation  of  Howe  against  Kane,  he  has  no  recollection  of  communi- 
cating to  mo  anything  about  the  Parsons  and  Lawrence  suit,  except  bringing 
to  me  the  stating  part  of  his  answer  in  the  Parsons  and  Lawrence  case.  I  had 
no  connection  whatever  with  the  Parsons  and  Lawrence  suit,  and  did  not  know 
there  was  such  a  suit  at  all,  until  I  had  been  long  (engaged  in  the  Howe  auit 
When  Cogswell  was  examined  before  Judge  Larrabee,.  Kane  told  me  that  Coga- 
^ell  had  answered  very  differently  in  the  Parsons  and  Lawrence  suit;  and  that, 
I  tiijnk,  was  vaj  first  knowrledge  th^  there  ba^d  ever  been  such  a  suit     At 
all  evants,  when  I  was  drawing  Kane'sanswer  to  the  Howe  bill,  I  had.xu^Ter 
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Been  his  ^ntwep  to  the  Paraons  and  Lawrence  bill,  and  was  anxious  to  know 
what  it  was,  for  fear  of  any  conflict  between  the  two  answerb.   He  brought  me^ 
as  he  told  you,  a  oopy  of  the  stating  part  of  his  answer,  a  mere  memorandum 
for  bis  own  use  which  he  had,  without  any  name  or  signature  to  it,  of  party  or 
counsel.    It  was  just  what  I  wanted,  the  stating  part  of  the  answer.  1  did  no€ 
aAf  and  he  did  not  tell  me  who  drew  it     I  did  not  think  or  care  who  drew 
it,    I  only  wanted  to  know  what  he  had  sworn  in  it. 
Judge  HcBBRLL.    You  talked  it  over  on  the  argument  of  the  demurrer. 
Mr.  Rl'Aif.  I  talked  over  the  bill  and  answer  recited  in  the  indictment.  I  did 
not  talk  over  who  drew  them,    I  did  not  know,  then,  who  drew  the  answer. 
If  I  had  known  it,  it  would  have  been  utterly  immaterial  to  the  questions  I 
had  to  argue.    I  had  never  heard  or  thought  of  Kane^s  answer  to  the  Parsona 
and  Lawrence  bill,  from  the  time  I  drew  his  answer  to  the  Howe  bill  till 
the  indictment  was  found  upon  it.     And  then  I  had  no  thought  or  care  wha 
drew  it.    I  had  beared  of  it  for  the  first  and  last  time  before,  I  think,  when  I 
drew  hia  answer  in  the  Howe  cause. 

Judge  HuBBELL.  It  was  long  after  that,  that  you  argued  the  demurrer  be* 
fore  me. 

Mr.  Rtan.  Why  do  von  say  it  was  long  after  ?  Of  what  consequence  is  it, 
that  it  was  Jong  after,  when  Kane  himself,  your  own  witness,  tells  you  here  that 
he  brought  me  a  mere  memorandum  copy  of  the  stating  part  of  that  answer, 
with  DO  name  whatever  upon  Ity  to  guide  me  in  drawing  his  other  answer!  I 
was  never  told,  I  never  knew,  and  I  did  not  care  who  had  defended  the  Parsons 
and  Lawrence  suit  fot  him.  If  I  ever  heard  of  your  connection  with  it,  it  di^ 
noi  interest  me  or  dwell  on  my  mind.  If  jou  want  to  know,  I  will  tell  you 
what  I  believe ;  what  I  have  reason  to  think  some  of  the  Supreme  Court  sup- 
posed; and  was  generally  supposed;  that  you  had  been  of  counsel  in  the  ori- 
ginal transaction  between  Kane  and  Cogswell,  out  of  which  the  whole  liti- 
gation aroee.  But  I  did  not  then  nor  till  after,  know  that  you  had  drawn  the 
answer. 

Judge  HiTBBBLL.  I  say  you  knew  it,  and  spoke  of  it  on  the  argument  of  the 
domnrrer. 

Mr.  Rtak.  I  did  not  know  it  and  did  not  speak  of  it. 
Judge  HuBBELL.  I  say  you  did  and  Judge  Chandler  too. 
Mr.  Rtan.  I  suppose  Judge  Chandler  knew  it.  I  did  not  I  abide  by  what 
I  say.  Kane  says  further — and  the  gentleman  commented  in  this  connection 
upon  part  of  it,  but  did  not  quote  all  that  Kane  said— that  he  thinks  I  said  to 
him,  in  relation  to  one  appeal  in  that  cause,  that  Judge  Hubbeil  ought  to  sit 
upon  it  in  the  Supreme  Court;  but  Kane  tells  you  that  this  was  upon  an  inter- 
locutory appeal,  not  involving  the  merits  of  the  case,  but  involving  a  mere  ques- 
tion of  practice.  I  have  no  recollection  of  having  said  so.  It  is  very  possible 
I  did.  I  think  it  very  possible  that  in  the  intense  struggle  we  had  for  two  or 
three  yeara  in  that  cause,  with  all  the  excitement  of  the  counsel  on  both  skiea 
of  it,  with  appeals  almost  every  term  of  the  Supreme  Court,  that  if  Kane  had 
told  me  that  we  could  reverse  sohi^  of  the  decisions  before  the  Old  Gentleman 
in  Black  himself,  I  might  have  advised  an  appeal  to  him.  If  in  fact  I  did  tell 
Kane  what  he  states,  I  may  have  said  wrong.  If  said  at  all,  it  was  said  in  ig- 
norance of  the  precise  relations  of  the  defendant  to  him,  which  he  does  not 
pretend  I  knew  enren  according  to  his  own  version  of  them.  And  applying  only 
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to  a  mero;qu€8tk)ii  of  practice,  waa  a  v^ry  di£foreDt  Avag  from  deiiii|ig  Hbai  he 
.abouJd  sit  on  the  actual  diapoeition  of  the  whole  eau^e. 

Mr.  AnKOLD.  I  wish  to  ask  you  this  questkxi;  wbethei  you  did  not  aay  to 
•JUr.  Kane,  that  in  your  judgment  Judge  litrrabee  had  been  bought  up  Mid  was 
.a  iDtre  tool  in  the  hands  of  Judge  Chandler? 

Mr.  Ky jlv.   I  never  told  him  so  and  Kane  did  not  testify  so. 

llr.  Arnold.    He  said  so  to  me. 

Mr.  Byak.  I  eannot  say  what  he  said  to  you.  But  whatever  he  may  have 
;aaid  to  you  and  you  repeat  from  him  to  this  Court,  is  very  poor  evidence  in  the 
fwise  The  gentleman  volunteers  to  bring  in  the  name  of  another  Judge,  not 
.at  all  in  question  in  this  case.  The  gentleman  volunteers  questions  bere,  to 
bring  before  this  Court  the  private  opinions  which  counsel  might  haverepeitod 
>  Ao  iheip  clients  of  the  judicial  conduct  of  other  Judges  in  their  eases.  The  gen- 

•  tiemanvolunteers  to  mix  into  this  ca»e,  the  controversy  between  Kane's  cooosel 
■and  Judge  I^rrabee.  I  thank  the  gentlen^an.  I  thank  and  admire  the  gentle- 
man for  the  courtesy  and  kindness.     But  he  can  make  no  controversy  betwecii 

•  me*  and  Judge  Larnbee,  or  Judge  Larrabee's  friends. 

Mr.  Arnold.  I  do  not  say  anything;  I  only  repeat  what  Mr.  Kane  told  me. 

Mr.  Rr  AN.  Well,  if  it  was  essential  to  your  views  of  this  case  aid  consistent 

with  your  views  of  propriety,  you  should  have  SRamined  Kane  upon  his  oath 

on  the  stand.  You  ask  him  in  private  and  repeat  in  Court,  what  is  utterly  irre< 

I  levant,  not  to  say  more.    But  as  Judge  Larrabee's  name  has  been  intioduoed 

in  this  manner,  I  owe  to  him  and  to  myself  the  contradiction  6f  the  .gentle- 

-man's  information  thus  intruded  into  this  cause*    I  never  told  Kane ao.    I 

•  did) tell  Idrn  that  I  believed  Judge  Lairabee  to  be  prejudiced  against  him.  I 
'  thought  so.  I  thought  him  prejudiced  by  the  statemeots  of  the  bill.  I  Ihouj^t 

ihey  had  made  an  undue  impnession  on  him.    And  I  moved  him  to  lismove 

•  the  cause  to  another  dreuit,  under  the  Statute,  on  the  gpround  of  his  prejadioe. 
I  also  moved  the  Supreme  Court  for  a  Mandamus  to  compel  him  to  oonect^ 
judicial  act  of  his  in  that  cause.  The  Judge  was  excited  and  I  was  excited.  I 
was  excited  because  I  thought  him  strongly  prejudiced ;  because  I  thought,  in 
my  zeal  for  my  client,  he  had  done  my  client  injustice.  He  was  excited  because 
he  thought  that  his  judicial  character  was  assaulted.  I  felt  that  the  motion  for 
a  Mandamus  woukl  break  our  personal  relations,  and  it  did. — They  remaioed 

.  broken  for  a  long  time.    But  the  excitement  psfiSed.    I  could  do  justfee  to  his 
••motives,  though  I  still  thought  him  judicially  wrong  in  some  of  hisdecisioBS  m 
that  cause.    He,  I  think;  could  appreciate  my  zeal  tot  my  client.    And  I  can 
say  in  justice  to  him  and  to  mysdf  that  our  personal  relaUona  are  restored, 
.after  a  controversy  in  which  neither  of  us,  I  think,  lost  confidence  in. the  inte- 
grity of  the  other.    I  certainly  have  the  highest  respect  for  his. 

I  had  no  intention  of  going  this  length  in  my 'explanation  in  my  own  behalf. 
The  interruptions  I  have  met  with  have  drawn  me  along.  I  see  the  object 
They  try  to  make  me  responsible  for  the  conduct  of  the  defendant  in  theae 
apecifieations,  as  they  have  attempted  to  hold  Mr.  Finch  and  Mr.  Downer  nea- 

•  ponsibJe,  in  cases  in  which^he  sat  against  ^  statute,  and  in  wjliph  they  hap- 
pened to  be  counsel.  They  have  no  responsibility,  I  have  no  responsibility,  fyt 
the  defendant's  conduct  They  and  I  took  him  as  we  found  him.  >We  aj« 
none  of  us  keepers  of  his  conacience.  God-  forbid.  But  the  whole  argument  is 
utterly  wrong  laAd  inrel^ent  If  it  were  so,  if  we<  were  «w«0Qg  in  not  thiowii^ 
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up  oar  causes,  if  we  were  wrong  in  Appearing  before  him-^waa  he  rigfatia  a 
positive  violation  of  his  duty?    In  positive  <)i^bedience  of  the  ataiute?     In. 
positive  disregard  of  judicial  impariiality  ?    The  truth  is,  they. have grasp^dL 
throughput  at  every  possible  collateral  issue,  and  collateral  question.    Strong 
signs  of  the  weakness  of  cause  in  the  minds  of  counsel. 

I  will  pass  from  these  matters  now,  reiterating  what  I  said  before,  that  theriQ 
is  the  statute  and  there  is  the  proof.  And  unless  the  statute  ia  a  dead  letter,  a 
•conviction  must  follow  such  conolusive  proof  of  violation  in  letter  and  spirit. 

Proceeding  on^  we  come  next  to  the  case  of  Hungerford  and  Cusbiog.  And 
before  enteiing  upon  the  discussion  of  this  specification,  although  the  respon- 
dent and  oQe  of  his  counsel  have  disavowed  what  was  said  by  the  other,  I  deem 
it  due  to  the  Assembly  for  whom  I  speak,  I  deem  it  due  to  the  Stete  itaelf,  to 
say  that  the  personal  attack  made  in  the  discussion  of  this  matter,  upon  an  ab- 
sent and  eminent  person,  was  most  unwarrantably  nuule  and  moet  improperly 
thrust  into  this  case.  I  know  little  personally  of  General  Gushing;  I  have  seen 
him  but  a  very  few  times;  but  I  know  enough  of  the  publie  history  of  this 
country,  to  kdow  that  he  is  a  man  of  distinguished  talents  and  distinguished 
attainments;  that  he  has  honorably  occupied  many  eminent  poeitions,  civil  sad 
military ;  and  that  he  is  now  in  the  very  high  office  of  Attorney  General  of  the 
United  States,  the  head  of  the  bar  of  the  United  States.  These  may  be  no 
reasons  for  spaHng,  upon  a  proper  occasion,  proper  animadversions  on  his  con- 
duct or  character.  But  lis  conduct  or  character  bad  no  more  to  do  with  these 
specifications,  had  no  more  place  in  this  cause,  than  the  conduct  or  character 
of  any  other  gentleman  in  the  President's  Cabinet  These  specifications  are 
founded  on  a  cause,  to  which  he  is  a  party ;  but  his  character  and  conduct  have 
nothing  to  do  with  them ;  are  not  involved  in  this  cause,  directly  or  indirectly. 
If  the  gentleman  has  a  quarrel  with  him,  this  is  not  the  place  to  fbllow  it  It 
was  bad  taste,  bad  feeling,  bad  judgment,  to  assail  his  name  hei'e  in  his  absenoe. 
I  did  not  expect,  in  this  Court,  to  hear  the  Assembly  of  this  State  insulted,  to 
see  this  Coart  itself  insulted,  by  the  repetition  of  a  scandalous  story,  which  I 
should  have  deemed  beneath  notice,  if  I  had  only  heard  it,  with  others  like  it, 
out  of  doors; — that  Caleb  Cushing*s  money  was  the  lever  which  moved  this 
prosecution !  Mr.  President,  I  ought  to  know  something  of  that.  They  say 
that  I  am  the  life  and  soul  of  this  prosecution.  Without  daiming  that,  I  think 
I  ought  to  understand  what  levers  put  it  in  nootion.  Caleb  Cushing's  money 
had  nothing  to  do  with  it;  no  man*s  money  had. — No  money  was  in  it  or  went 
to  it  I  have  told  you  what  moved  it.  And  as  to  General  Cushing,  I  know 
of  nothing  said  or  done  by  him  to  forward  or  favor  this  prosecution.  I  do  net 
believe  that  he  has  said  or  done  anything  to  help.it  It  has  not  sought  his  help 
and  does  not  need  it  I  can  say  for  myself,  that  since  this  proaecution  was  first 
contemplated,  I  have  received  from  him  no  letter^  na  message,  no  word,  on  the 
aubject,  I  have  not  seen  him  in  that  time,  and  have  Jiadjnst. one  letter  from 
him ;  a  mere  note,  right  curt  and  official,  relating  to  the  appointment  of  m^ 
friend,  Mr.  Sharpstein,  to  the  office  of  District  Attorney.  As  to  bis  money,  if 
it  were  here,  who  has  received  it, — the  Assembly,  their  Managers,  who!  I 
must  be  sadly  cheated,  in  that  case ;  I  think  I  shouki  have  been  entitled  to  • 
share  of  it  and  I  certainly  hare  known  nodiing  of  it  .Mr.  Presidene,  tftis  slan- 
.der  upon  General  Coshing  and  upon  this  cause,  repeated  bere^  isian  iosalt  to 
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tbe  State,  which  I  repel.    As  a  mere  street  elander,  I  took  no  more  notioe  of 
it  than  of  any  otlier  vagabond  lie. 

I  aball  consider  together  Specification  2  of  Article  4,  Specification  8  of 
Article  7,  and  Specification  4  of  Article  9.   They  all  relate  to  the  Hungerford 
and  Gushing  case.     It  seems  that  prior  to  filing  the  bill  in  that  case,  Uunger- 
ford  together  with  one  Gl-cen  and  one  Purrinbon,  had  made  convejance  of 
certain  lands  on  or  near  the  river  St.  Oroix,  of  which  the  tifle  was  then  in  the 
United  States,  to  General  Gushing.    Two  deeds  were  executed;  one  absolute 
upon  itB  face,  containing  no  declaration  of  trust,  although  I  think  it  doea  por- 
port  to  be  made  to  Gushing  as  a  trustee;  in  the  other,  certain  trusts  are  declared. 
The  effect  was  that  Hungerford  al^d  the  others  conveyed  the  land  to  Gaahing^ 
upon  trust  that  within  a  given  time  thereafter,  Gushing  should  do  certain  acts 
and  hold  the  land  upon  the  trusts  of  the  deed ;  and  that  upon  his  failure  to  do 
the  acts  within  the  time,  then  the  estate  conveyed  to  Gushing  should  cease. 
After  the  lapse  of  the  period  povided  for  the  doiorg  of  the  acts  bj  Cuahiog, 
upon  which  the  trust  estate  was  to  depend,  Hungerford  filed  his  bill  in  one  of 
the  Gircuit  Gourts  of  this  State,  stating  the  conveyance;  stating  the  lapse  of 
the  time  limited  for  the  performance  by  Gushing  of  the  acts,  on  which  the 
trust  estate  was  conditioned ;  stating  Gushing^s  failure  to  perform  the  acts;  charg- 
ing that  the  trust  estate  had  thereby  lapsed,  and  praying  reconveyance  and 
account — ^That  bill  found  its  way,  by  changes  of  venue,  into  the  Circuit  Court 
of  Dane  county.     A  final  decree  was  there  made  upon  it,  in  favor  of  Hanger- 
ford,  declaring  in  effect  that  the  trust  estate  had  lapsed  as  claimed  in  tbe  bill, 
declaring  the  estate  of  Gushing  in  the  lands  determined,  revesting  in  Hunger- 
ford the  estate  conveyed  by  the  trust  deed,  and  ordering  an  account  From  this 
decree  an  appeal  was  taken  by  Gushing  to  the  Supreme  Gourt.    Pending  the 
bill  and  before  the  decree,  the  lands  were  coming  into  market;  and  Hungerford 
applied  for  and  obtained  a  pre-emption  to  some  or  all  of  the  lands.     In  order 
to  procure  a  patent  on  his  pre-emption,  he  was  obliged  by  law  to  take  an  oath, 
that  at  the  time  of  taking  that  oath,  he  had  made  no  agreement  or  contract, 
whereby  the  title  he  should  acquire  from  the  United  States  would  inure  to  any 
other  person  or  persons.   That  is  the  substance  of  the  oath  required  by  the  lawb 
of  the  United  States,  so  far  as  it  affects  this  question.    Hungerford  took  the 
oath,  after  having  executed  tbe  deed  to  Gushing  and  while  that  deed  was  stiii 
outstanding,  uncancelled,  and  undisturbed  by  the  judgment  of  any  court   He 
made  oath  that  he  had  not  made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  or  persons  whatever,  by  which  the  title  he  might  ac^ 
quire  from  the  Cfovemment  of  the  United  States,  to  the  lauds  covered  by  the 
pre-emption,  should  inure  to  the  use  or  benefit  of  any  one  except  himaeSf,  or 
to  convey  or  transfer  the  said  land  or  the  title  he  might  aoquire  to  the  same,  to 
any  other  person  or  persons  whatever,  at  any  subsequent  time.    Tliat  ia  Hun- 
gerford's  oath.    Before  he  Hook  it,  he  had  conveyed  to  Gushing.    He  had  con- 
Teyed  to  Gushing  with  covenants  of  Waritanty.     He  had  executei)  the  trust 
deed,  declaring  trusts  for  the  benefit  of  persons  other  than  himself.   Upon  thai 
oath  he  obtained  a  patent  for  the  land. 

He  had  filed  his  bill  to  avoid  those  conveyances  and  trusts.  He  had  aet  ap 
in  it  that  the  condition  upon  which  the  title  conveyed  was  to  rest,  had  never 
been  complied  with  by  Gushing.  The  question  in  the  civil  suit  was  this* — had 
Gushing,  or  thoee  who  claimed  under  him,  so  done  those  acts  required  bj  tho 
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'  deed  to  be  done,  that  the  oonTeyance  remained  of  subeiBting  validity ;  or  had 
they  80  omitted  to  do  those  acts,  th^it  the  conveyance  had  ceased  to  be  of  sub- 
sisting validity,  had  ceased  to  be  of  force  to  vest  the  title. in  Gushing^  for  the 
use  or  benefit  of  any  one  except  Hangerford  himself. 

What  was  the  question  on  the  indictment?  The  question  was,  whether  Hun- 
gerford  at  the  tiipe  he  took  the  oath,,  had  made  any  contract  or  agreement  hy 
which  the  title  he  acquired  bv  the  patent  from  the  United  States,  inured  to  the 
use  of  any  one  but  himself.  The  question  in  the  two  suits  were  identical.  The 
question  in  both  suiti  was  the  subsisting  validity  of  Hungerford's  conveyance  to 
Cashing.  That  question  depended  entirely  upon  Cushing's  compliance  or  non- 
compliance with  the  conditions  of  the  trust.  If  Cushiug  had  so  performed  the 
conditions  of  the  trust,  that  the  conveyance  continued  a  subsisting  conveyance 
to  him  upon  the  trusts  declared,  then  Hungerford  could  not  have  the  relief  he 
sought  by  his  bill,  aq.d  the  oath  he  had  taken  was  false  in  fact.  On  the  other 
hand,  if  Gushing  had  so  failed  in  the  conditions  of  the  deed  to  him,  that  it  had 
ceased  to  vest  a  title  in  him  for  the  benefit  of  any  one  except  Hungerford,  then 
Hungerford  was  entitled  to  his  decree,  and  the  oath  he  had  taken  was  true  in 
fact.  The  proof  which  would  make  a  case  for  Hungerford  in  the  civil  suit,  wou^ 
•  acqnH  him  upon  the  indictment.  The  proof  which  would  defeat  Hungerford 
upon  his  bill,  would  convict  him  upon  the  indictment.  They  were  the  same 
identical  questions  of  fact  and  law.  The  very  pre-emption  is  set  up  in  Gushing's 
answer  as  a  material  allegation  against  the  complainant's  right  to  maintain  the 
bill.  The  two  records  are  here.  I  have  given  the  questions  whicli  appear  to 
.me  to  arise,  beyond  doubt  upon  them.  I  ask  the  members  of  this  Court  to  read 
'these  records,  to  study  them.  I  know  there  is  one  Senator  here  who  must  be 
far  more  familiar  with  this  chancery  suit,  than  I  can  possibly  pretend  to  be 
from  the  examination  I  have  given  to  it  here.  He  undoubtedly  saw  at  a  glance, 
the  identity  of  the  questions.     No  lawyer  of  his  pretensions,  looking  at  these 

Suestions  with  the  fmpartiiality  of  a  judge,  could  fail  to  see  the  identity  of 
le  questions  in  the  two  records,  with  far  greater  force  than  I  am  able  to  point 
it  out. 

In  the  summer  of  1851,  I  think  on  the  25th  of  July,  'a  final  decree  was 
made  by  Judge  Hubbell  in  the  Circuit  Court  of  Dane  county,  in  the  civil  suit 
of  Hungerford  against  Gushing.  In  the  same  month  of  July,  upon  the  9th  day 
I  believe,  a  motion  to  quash  the  indictment  against  Hungerford  was  filed  and 
argued  by  Hungerford's  counsel,  in  the  United  States  District  Court.  I  am  not 
able  to  state  precisely  when,  but  that  very  summer  it  appears,  probably  that 
Tery  July,  Judge  Hubbell  was  consulted  by  Hungerford  upon  the  indictment, 
and  gave  his  professional  advice  and  counsel  to  Hungerford  upon  it.  I  cannot 
say  whether  that  was  before  or  after  the  decree  in  the  civil  suit ;  and  I  do  not 
care.  If  it  was  before  he  signed  the  decree,  he  must  have  made  the  decreee 
with  his  mind  fresh  from  his  consultation  with  Hungerford  or  Hungerford'a 
eounael.  If  it  was  after  the  decree,  the  ink  could  scarcely  have  been  dry  upon 
•thejlBn  with  which  he  signed  the  decree,  when  he^^as  cogging  iil  private  widi 
Hungerford  or  his  counsel,  on  the  kindred  questions  of  the  indictment.  At  the 
Tery  time  he  made  the  decree,  he  must  bare  been  tampering  about  a  retainer 
for  the  party^  in  whose  favor  he  made  the  decree,  involving,  as  the  gentleman 
tells  Qs,  $100,000  or  |1 50,000.  He  is  tampering  with  one  of  the  parties  upon 
Ihe  very  mibject  matter  of  a  suit  of  that  magnitude^  wl^n  it  is  in  proof  here  thkt 
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it  /was  knows  to  erery  body,  that  let  tbe  decree  be  what  it  would,  it  waa  to  go 
by  appeal  to  the  Supreme  Court,  wliere  hie  would  again  have  to  pass  upon.  it. 
I  stop  to  make  no  comment  upon  this.  There  is  the  fact^  with,  its  anteceJoots. 
'There  was  this  Judge  deciding  a  cause  of  $100,000  or  $150,000,  oomjnani- 
catiog  and  consulting  on  the  same  subjec^  matter  with  one  of  the  pa^tie^  witli 
the  party  in  whose  favor  he  decided. 

And  let  me  here,  while  it  is  in  my  mind,  state  this  most  ^nifieant  fact.  In 
every  one  of  these  cases  where  he  is  charged  with  having  sat  when  be  bad  been 
of  counsel  for  parties,  the  proof  is,  that  he  deeided  always  for  tbe  intereat  of  his 
client,  never  against  it,  not  once.  In  the  Howe  and  Kane  case,  bis  vote  aod 
influence  in  the  Supreme  Court  were  for  Kane;  on  the  indiotments,  bis  dedaioa 
was  for  Kane.  In  the  Hungerford  and  Cashing  case,  his  vote  and  in&aence  in 
■  the  Supreme  Court,  as  well  as  his  decree  before,  were  for  Hungerford.  la  the 
Hart  case,  his  decree  was  for  bis  client  If  false  to  bis  duty  aa  a  judge,  he  was 
:true  to  his  retainer  for  his  clients.  A  commentary,  Mr.  Pcesident,  more  foicibJa 
than  any  I  can  make  upon  the  consequencei  to  the  pure  administration  of  jus- 
tice, of  enforcing  the  prohilitory  statute. 

I  was  relating  the  facts  in  the  Hungerford  and.Cuabing  eaM,  as  tbej  appear 
fn  proof.   Let  us  follow  them  a  little  farther.  You  have,  upon  that  same  matter, 
bis  refusal  of  more  than  an  hour  to  Mr.  Hyatt  Smith,  Cusbing's  counsel,  to  ar- 
gue the  cause  upon  its  final  hearing.    Perhaps  immediately  before  tbe  tiJKia 
when  he  was  consulted  upon  the  indictment,  perhaps  at  that  Yery  time — ^be  gave 
'^ Mr,  Smith  the  magnificent  opportunity  of  one  hour,  to  argue  a  cause  wnidi 
is  contained  and  pretty  concisely  contained  in  this  book.  (Mr.  Ryan  held  up  to 
tbe  Court  the  volume  which  contained  the  :printed  proceedings  in  Hungerford 
vs.  Cu&hing,  and  in  the.  Supreme  Court)     It  is  said,  in  extenuation  of  this  re- 
fusal of  time,  that  the  merits  of  the  case  had  been  argued  upon  tbe  exceptions 
'to  Cushing's  answer — the  merits  of  tbe  cause  upon  tbe  pleadings  and  piooA, 
ar^ed  upon  exceptions  to  the  answer;  that  notion  is  amongst  the  noveKiea  of 
this  defence !    But  since  they  have  introduced  here  the  argument  of  tbe  exc^ 
tions,  look  at  his  reply  to  Smith  upon  that  occasion.  I  believe  he  made  ift  and 
I  feel  that  every  member  of  this  Court  believes  it  We  implicitly  believe  it,  in 
spite  of  the  zealous  testimony  of  their  witness,  Mr.  Knapp,  who  oertoialy  exhi- 
bited a  greater  disposition  to  testify  on  one  side  of  this  cause,  than  any  other 
witness  upon  the  stand.    Mr.  Knapp  naay  be  honest,  but  I  think  bim  a  very 
stiff-necked  and  prejudiced  man,  more  confident  than  intelligent    He  assented 
on  the  stand  to  almost  qyqtj  suggestion  which  Mr.  Knowlton  put  to  bim;  but 
when  we  came  to  croevexamioe  him,  hardly  a  direct  answer  conld  be  got  from 
'bim.    I  cross-examined  him  for  some  time,  and  I  was  hardly  able  to  obtwn 
any  intelligible  answer  from  him.  At  most,  he  can  only  deny  bearing  tbe  reply 
to  which  Smith  testified.    And  his  mere  negative  of  hearing  it,  cannot  a&cft 
Smith's  positive  testimony.   Smith  swears  pcfsitively  to -a  remark  indicating  the 
grossest  prejudice,  to  say  no  more,  on  tbe  part  of  Uie  Judge.  And  that  remark 
was  made  in  the  same  cause,  in  which  he  waa  tamf>eriog'  with  tbe:otber.^|ai!ty, 
just  about  the  time  be  made  the  decree. 

Mr.  Knowlton.   Mr.  Smith  modified  bis  vemembranoe  of  thai  lemark  veiy 
tnucb,  the  second  time  he  was  upon  the  atand, 

Mr.  Ktak.    I  do  not  see  very  well  bow  be  modified  4t    I  think  when  be 
was  first  upon  the  stand,  be  said  substantially  that  Juftgeflubbell  staled  to  him 
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that  CtiaUikg  bad  not  Atiawaiied  the  bill  ttvid  eouM  not  answer  it;  audi  when  be 
<!)aiiie  baek  upop  the  ^nd,  beaddjed  tJiat  the  Jadge,  after  aayifig.tbat  Ouekiiig 
bad  not  anaw'Cired  tbe;bill^  and  ooatd  not  ans^rer  .it,r8aid  abo  in  aabifcaQce^' tbat 
be  believeid  Cushing-a  conduct  a  fraud  from  begianiiig  to  end,    Now  if  that  ia 
•  modifioaiaoD,  I  ahould  like  to  kiow  what  exaggeration  is  ?   But  to  leave  aU  tbat, 
and  to  return  to  the  hour  to  wbifib  the  defendant  limited  Mr.  8initb'a  argmttent. 
I  aaaert  now  what  I  have  aaeerted  beretofote,  wbat  waa  my  doctiine  kifig.  btfore 
I  dreamed  of  this  case, — ^tbat  no  court  has  the  power  to  refuse  to  counail  ne- 
cessary and  ample  time  to  atgue  their  causes.    The  Snpreme  Court  of  the 
United  States  have,  I  believe,  a  one  boar  rule,  held  up  as  a  kind  of  terror  to 
tlopg  'Speakers,  but  I  am  told  that  they  never  enfbrce  it  in  practice.    I  have 
beard  that  Judge  Story,  listening  in  despair  to  one  of  those  arguments  iwbidi 
( bave  a  begianin^,  but- seem  to  have  no  end,  said — ^  My  dear  ^r,  if  you  talk  the 
tevm  out,  I  suppose  we  must  stay  here  and  bear  you;  but  if  you  would  take 
-  it  for  granted  that  the  court  knows  something,  it  would  save  you  some  bbor  of 
-apeaking, .  and  us  some  labor  of  listening."    The  right  to  be  heard  by  counsel 
« is  a  constitutional  right,  which — while  it  is  exerctaed  within  reason — the  ooufts 
rbeve  bare  no  power  to  cripple  or  abridge.    One  excuse  set  up  here,  is  that  the 
-Klifosal  was  not  in  court;  that  it  was  given  out  of  doors.    I  cannot  recall  bow 
'the  fact  was;  but  that  is  immaterial.   The  refusal  was  the  refilsai  of  .the  Judge, 
'as  judffe,  and  on  it  the  counsel  acted.    When- the  argument  was  about  totidEe 
.  place,  be  set  that  limit  to  it.    And  be  cannot  nor  be  suffered  to  turn  round-  and 
Bay,  that  because  be  said  it  out  of  court,  counsel  should  not  bave  believed  him. 

Remenber  that  Mr.  Bantoul,  an  eminent  lawyer,  had  come  here  from  Boston 
to  argue  the  cause,  and  had  gone  away ;  that  Smith  had  been  here  and  bad 
•returned  to  Janesville,  under  the  impression  derived  from  the  Judge,  tbat  tJke 
'•eause  would  not  then  come  on.    Judge  Uubbell-^not  Hungerford^s  counsel — 
but  Judge  Hubbell  himself,  telegraphed  to  Smith  to  return  aad.argae  the  case. 
^  Smith  tells  you  that  under  these  circumstances,  he  was  anxious  to  have  the  cause 
deferred  till  the  next  r^ulap  term.  He  urged  that  it  would  make  no  difierenee 
U>  defer  it  till  the  next  regular  term.    He  urged  tbat  it  ■  would  make  no  differ- 
ence to  defer  it  till  the  regular  term,  as  it  would  go  to  the  Supreme  Court  on 
appeal'  in  any  case,  and  as  the  regular  term  would  be  within  time  for  the  next 
<term  6f  the  Sapteme  Court;  but  be  could  not  delaj  the  hearing.  Judge  Hub- 
.bell  forced  the  case  on  to  a  hearing  at  a  special  term,  and  refused  Smith  mote 
:  than  an  hour  to  argue  the  cause.   It  would  bave  been  very  different  if  this  bad 
ibeen  at  a  regular  term.    If  the  cause  bad  been  ready  for  hearing,  bad  been 
treaobed  in  its  order,  aod  the  complainant  were  urging  on  the  hearmg,  at  a  re  * 
gular  term,  when  tbe  time  of  Uie  court  was  limited ;  if  the  Judge  had  sail  i  ^ 
.that  case — *^  If  you  insist  upon  a  hearing  of  this  Case  now,  it  is  my  duty  ^ 
.bear  it,  but  I  cannot  bear  you  at  lengtb-r-I  must  limit  youJa  your  argument  > 
that  wouid  preaent  tbe  case  in  a  far  different  aspect    &it<io  force  it  on  out  <^* 
list  order,  to  force  it  on  at  a  special  term,  to  inskt  without  txense  tbafe  the  eeitfn- 
sel  should  have  but  one  hour  to  argue  acauee,  whicdi  I  believe  iook  several  days 
:when  it  finally*  came  to  be  argued  in  tbe  Supreme  Court ;  was  not  only :aa 
'arbitrary  refusal  of  tbe  eonstitutioBal  right,  but  was  a  cireumstance  strong  in 
rBUppicion,  even  if  uninterpreted  by  itB>aaleoedentB  in  this  ,ekttaordinary  caae. 

Welly  it  is.  said  t^n  that  Oie  argamenC  in  which .  the  Judge  refused  but  an 
.boar  to  Mr,  Sknilh,  wadonly.Upeti  a  q)ueation:df  padies.  .Ihat.is?ery  easily 
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disposed  of.  In  the  first  place,  Smith  tells  you  he  did  not  then  know  that  the 
bill  was  diMiiiseed  as  to  the  other  parlies.  Id  the  second  place,  the  qaestioa  of 
parties  was  onlj  one  question ;  there  remained  for  argument  the  merits  of  the 
cause.  In  the  third  places  it  was  precisely  in  the  satne  status^  as  when  it  con* 
Bumed  several  days  in  the  Supreme  Court.  I  do  not  know  how  znany.  The 
gentleman  on  the  other  side  cbn  tell,  as  he  Was  one  bf  Counsel  who  ai^ed  iL 

Mr.  Knowltok.  It  took  us  a  ^eek  to  firgue  it,  it  travetled  nearly  all  over  the 
world.  .. 

Mr.  Ryan.  Well,  if  it  was  expected  by  Judge  Hubbell  to  travel  orer  the 
world  in  an  hoiir,  it  was  a  case  for  Puck,  who  I  believe  remains  to  these  days 
of  steam  and  electricity,  the  only  gentleman  who  has  put  a  girdle  round  tbo 
world  in  an  hour. 

But  to  proceed  with  the  cause.    An  appeal  was  taken  from  the  final  decree  to 
the  Supreme  Court.     That  appeal  came  on  to  be  heard  in  the  old  Supreme 
Court;  and  upon  that  appeal;  involving  the  questions  I  have  stated — the  amount 
I  have  stated,  Judge  Hiibbell,  the  feed  counsel  of  Hungerford  on  those  ques- 
tions, sat  as  a  Judge.     Aye,  Mr.  President,  he  sat  as  a  Judge  between  those 
parties,  towards  one  of  whom  he  had  evinced  such  bittemees  of  prejudice,  with 
the  fee — big  or  Utile,  I  care  not-^of  the  other  in  his  pocketT  he  sat  in  that 
Court  and  urged  his  client's  case  in  the  consultation  room,  as  any  other  oouosel 
would  represent  his  client  at  the  bar.     But  to  pass  from  that  for  the  present,  let 
hb  pursue  the'  history  of  the  case.    The  Supreme  Court  reversed  the  final  de- 
cree and  remanded  the  cause  io  the  D»ne  Circuit  Court.     The  Dane  Circuit 
Court  immediately  made  an  order  to  vest  the  posession  of  the  disputed  premi- 
ses in  Hungerford,  pending  the  litigation.     From  that  order.  Gushing  seeks  to 
appeal.     One  of  his  counsel  here  in  Madison  telegraphs  to  Mariner  in  Milwau- 
kee, to  have  the  amount  of  bail  on  the  appeal  fixed  by  the  Judge*     Mariner 
goes  to  see  Judge  Hubbell,  and  inquires  tbe  amount  he  should  put  in  an  ap- 
peal bond.     Kemember  that  this  order,  as  appears  by  the  record,  was  made 
without  any  notice  to  the  other  side,  as  required  by  the  rules.    It  was  made 
behind  the  back  of  Cushing^s  counsel,  and  when  he  discovers  it  he  seeks  to  ap- 
peal from  it.     Remember  also  that  it  was  the  only  order  made  by  the  Circuit 
Court  smce  the  reversal  of  the  final  decree  by  the  Supreme  Court    And  yet 
Judge  Hnbbell  asks  Mariner,  ♦*  What  order  ?"     How  could  Judge  Hubbell  be 
in  the  dark  about  the  order  Mariner  wanted  to  appeal  from,  when  he  himself 
had  made  the  order,  and  knew  that  it  was  the  only  order  in  the  cause  from 
which  an  appeal  lay  ?     He  knew  what  order,  knew  it  well.     His  questwu  was 
a  quibbling  evasion  of  the  young  man's  request.    I  hkve  no  time  to  comment 
on  his  evasive  insincerity,  though  it  itf  fhll  of  meaning  in  the  case.  .  Finally,  he 
fixed  the  amouiU  at  ten  thousand  dollars.    I  do  not  undertake  to  say,  but  it 
looks  to  me  like  a  monstrous  amount — But  what  else  does  he  say  to  Mariner  f — 
''Judge  Ciishing  has  oomn^enced  a  suit  in  the  United  States  Court.    Judge 
Cushing  m^nst  either  fish  or  cUt  bait/'  What  the  precise  meaning  of  that  term 
with  the  defendant  is,  I  do  not  know.    I  only  remember  that  the  coroplaiikt 
WW  made  by  him  of  Hart's  wife^  that  she  would  neither  fish  nor  cut  bait    At 
ithe  bar  and  on  the  bench,  the  defbndant  seems  to  have  a  common  imputation 
on  those  who  stand  in  opposition  to  his  clienli'pnrposes— they  will  neither  fish 
inor  cht  bait.     Poor  Mrs.  Hart  in  Ireland,  Cusfiiog  on  the  Supeme  Bench  in 
Mnaachuaetts,  come  alifco  within  the  Judge'a  ^r^t,  they  mustft^  or  cut  bait 
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I  suppose  ii^  Inean^  here^,  that  Cusbing  must  BtAod  out  of  Hung^vford^s  way. 
But  there,  is  more  in  this  iuterview.    He  seems  angry  at  the  appeal    He  seems 
angry  at  the  actio^  brought  by  Gushing  in  the  United  States  Court.  That  was 
taking  the  case  beyond  the  reach  of  bis  retainer  for  Hungerford.    He  tells 
Mariner  that  this  will  not  do;. I  do  not,  remember  the  precise  langw^ge — *'Mr. 
Mariner,  this  thing  won't  do. .  Ju^ge  Gushing  is  a  man  of  eminence  and  learn- 
ing,    I  have  been  his  friend  more  than  Hungerford's,  but  now  he  mu3t  either 
fish  or  cut  baiL'-    That  is  his  idea  of  judicial  impartiality.   He  cannot  conipre- 
hend  impaitiality.    Sitting  as  Jiidge  in  a  cause  of  ,1150,000,  and  wishing  to 
disabuse  one  of  the  parties  of  a  suspicion  that  he  favors  the  other  pai'ty,  it  never  . 
occurs  to  him  to  assert  impartiality ;  he  asserts  partiality  the  other  way.     He 
was  more  Cushing's  friend  than  Hungerfoi-d's.    He  di^^closes  the  true  character 
of  his  mind,  his  incapacity  to  stand  erect  between  the  pailies,  bis  necessity  to 
lean  to  one  or  the  other.   To  show  that  he  does  not  lean  one  way,  he  boasts  that 
he  has  leaned  the  other.    More  Gushiog's  friend  than  Hungerford's!     Is  that 
Judge  Hubbell's  i43a  of  judicial  duty  f     He  says  in  effect  that  because  be  has 
been  more  friendly  to  Gashing  than  to  Hungerford  heretofore,  he  is  going  to 
balance  the  account  of  judicial  impartiality,  by  being  more  friendly  hereafter  to 
Hungerford.     He  does  not  wait  for  the  action  of  the  party  he  suggests  it  him- 
selC    "He  will  enjoin  Judge  Miller  and  Judge  Millers  Court.''     He  has  been 
Cushing's  friend  in  this  ^uit  and  Gushing  must  not  resort  to  that  Court*     He 
must  fish  or  cut  bait    And  those  are  his  notions  of  judicial  duty.     And  such 
is  the  administration  of  pure  and  uncontaminated  justice,  in  the  second  judicial 
circuit !     We  have  borne  it  long.    How  lonji^  must  we  bear  it  ? 

Wo  come  now  to  the  case  of  Hart  and  Hart,  a  very  simple  and  conclusive 
case.  They  urge  here  too,  that  we  have  not  proved  the  payment  of  a  fee  by 
Hart  to  his  counsel,  Judge  HubbelL  It  is  immaterial,  as  1  have  already  shown, 
whether  he  was  paid  or  not.  The  weight  of  the  proof,  however,  is  that  he  was 
paid.  Mr.  Albert  Smith  says  that  Judge  Hubbell  told  him,  in  reference  to  his 
employment  in  that  suit,  that  Hart  was  a  good  pay-master,  had  paid  him  and 
would  pay  Smith  well  The  only  evidence  offered  to  rebut  this,  is  that  of  the 
brother  and  administrator  of  Hart  Hart^a  brother  testifies  that  he  came  into 
possession  of  Hart's  papers  some  six  months  after  his  death,  and  that  he  found 
amongst  them  no  receipt  from  Judge  Hubbell.  That  is  a  singularly  remote  and 
weak  negative,  as  little  pregnant  as  any  negative,  I  ever  met.  Hart  may  have 
paid  and  takea  no  receipt  He  may  have  taken  a  receipt  which  never  reached 
his  administrator's  bauds.  But  that  as  I  hare  said  is  really  immaterial.  The 
history  of  that  cause  is  proved  by  Mr.  Smith  and  proved  by  the  records,  and 
what  is  it?  You  find  Judge  Hubbell  on  the  5th  of  December,  1846,  writing 
a  letter,  as  Hart's  counsel,  to  Judge  Irvin,  urging  Hart's  claim  to  a  divorce  and 
enclosing  to  him  Hart'a  petition  for  a  divorce  from  his  wife.  You  have  here  the 
original  letter  and  the  original  petition.  .You  find  the  petition  drawn  up  bj 
Judge' Hubbell,  here. before  you  jn  his  own  hand  writing,  -as  presented  by  him 
to  Judge  Irvin,  setting,  up  the  same  identical  ground  of  divorce  and  no  other  or , 
different,  as  the  one  subsequently  filed  by  -Albert  Smith.  There  is  one  differ- 
ence in  the  statement, .  bat  no  difference  in  the  grouncls  of  the  application. 
The  petition  drawn  up  by  Judge  Hubbell,  states  that  Hart*8  wife  never  had  ^ 
replied  to  his  letters,. when  the  fact  was,  she,  bad.  Smith  in  .copying  the  petitioy^ ', 
left  Gi^  tlia(  aiyerment,  because  he  knew  iifo  be  untrue,  and  had  indeed  ,b<^i7L[ 
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advided  by  Robbell  tbat  he  sbonld  bare  to  use  the  letters  as  proofs  in  the 
With  that  difTerence  the  two  petitions  are  substantial! j  alike  and  the  ground  of 
divorce  set  up  in  them  is  identieal.    The  ground  in  both  is^'  fhit  the  wife  had 
refused  to  accompany  the  husband  in  his  migration  to  America.  Both  petitions 
set  forth  Hart's  emigration  to  this  country,  Mrs.  Hiirt's  refusal  to  aooompanj 
him,  his  offer  since  his  arrira!  to  bring  her  over  and  her  refusiJ  to  oome.    Both 
set  up  these  facts  as  such  a  desertion  on  the  part  of  the  wife  as  warrants  a  di* 
Yorce — the  same  identical  ground.    All  this  is  hardly  denied  here.    Bat  it  is 
said — ^in  keeping  with  the  quibbling  technicality  of  most  of  this  dtfence— that 
the  Specification  is  badly  framed,  and  that  the  proofs  do  not  fill  it   Let  as  tee. 
The  Specification  is,  that  the  defendant  had  ^  made  application  for  such  divorce 
to  the  Hon.  David  Irvin,  Judge  of  the  second  jadicial  district^  of  the  territory 
of  Wisconsin,  in  the  district  court  for  the  county  of  Rock  in  said  territoryy 
which  application  had  been  refused  by  the  said  David  Irvin,  for  want  of  juris- 
diction of  tlite  courts  of  said  territory,  to  entertain  the  same."    Now,  it  is  in 
proof  that  Judge  Hubbell  presented  the  petition  he  had  drawn  to  Judge  Irvin 
accompanied  by  a  letter  urging  the  Judge  to  entertain  and  act  on  it     That 
petition  is  directed  ^  To  the  Hon.  David  Irvin,  Judge  of  the  seoond  judidai 
district  of  the  territory  of  Wisconsin,  and  presiding  Judge  of  the  district  court 
of  the  county  of  Rock,  in  said  territory."    It  seems  to  me  that  the  prooh  are 
precisely  the  same  as  the  averment  We  do  Tiot  aver  that  he  had  made  the  ap- 
plication to  the  district  court  of  Rock  county,  or  that  'it  had  been  refused  by 
that  court    Judge  Irvin  was  not  the  court    I  believe  the  territorial  judges  did 
not  claim  to  be  vagabond  courts,  going  about  the  worid  carrying  peripatetic  tri- 
bunals on  their  backs,  as  the  snail  carries  its  shell.    That  ambition  was  h^d  in 
abeyance  for  judicial  dignitaries  of  the  State  government  Was  thk  application 
made  by  the  defendant  to  Judge  Inrin  f    So  the  proof  shows.    Was  it  made  to 
Judge  Irvin  as  judge  of  the  second  judicial  district  of  the  territory  of  Wiscon- 
un  f  You  have  the  proof  that  it  was.    Was  it  made  to  Judge  Irvin,  as  such 
judge,  in  the  district  court  of  Rock  county  ?    That  is  the  proof.  Was  it  refused 
by  Judge  Irvin  as  averred  f    Such  is  the  fact  in  proof.     We  do  not  aver  that 
the  application  was  made  to  the  court    We  do  not  aver  that  it  was  refused  by 
the  court  The  papers  are  addressd  to  the  judge  of  the  court,  and  enitled  in  the 
court    But  in  fact  they  never  got  into  the  court,  simply  because  Judge  Inris 
refused  to  entertain  them,  and  returned  them  to  this  defendant    Judge  Irvin 
acting  thus  out  of  court,  was  not  the  court ;  and  his  refusal  wias  not  the  refusal 
of  the  court   But  the  application  ivas  made  to  him  as  judge  in  that  court,  and 
refused  by  him  precisely  as  averred. 

I  desire  to  call  your  attention  once  more  to  this  letter.  (Mr.  Ryan  here  read 
the  letter  of  Judge  Hubbell  to  Judge  Irvin:)  Here  the  defendant  disposes  his 
fall  knowledge  that  that  this  woman  was  absent,  was  in.  Ireland,  and  had  never 
been  in  this  country.  Waiving  the  question  of  jurisdiction  here, — I  pray  you 
to  mark  this;  that  this  defendant,  >vhen  he  was  soliciting  Judge  Irvin  and  felt 
bound  by  some  rule  of  propriety  in  such  a  case,  admits  that  the  *<  wife  afaould 
Lave  personal  notice,"  in  order  thai  /*  she  might  suflfor  no  vrnmgP  Acting  as 
Hart^s  retained  and  avowed  counsel,  he  is  oompelled  to  make  that  conoesaion 
to  the  rights  of;  this  absent  wife.  But  when  he  is  Judge  upon  the  bench,  actm^ 
oH  the. same  jnibject  with  the  same  person,  decreeing  the  divoree- as  Judge  which 
hie  had  failed  to  x>btaln  as  oouiisel---4ie  forgeta  bis  own  decent  aBdfldutaiy  id* 
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mission  of  nght;  forgets  wliat  he  felt  compelled  to  stipulale  for  with  Judge 
Irvioy  tkat'thi»  poor  wife  ought  to  have  peraoDal  notice  to  secure  her  agahvftt^ 
judicial  wrong;  fogets  as  Judge  the  morality  which  he  felt  compelled  to  obaeivo 
as  counsel ;  and  gives  this  wife  in  Ireland  notice  of  the  proceedipg  to  unwif^o 
her,  in  a  Madison  weekly  paper.     He  hands  his  client  and  his  client^a  papers 
over  to  Smith.    He  tells  Smith  what  he  had  done  on  his  retainer  for  Hart;  l:^^ 
tells  Smith  that  he  himself,  as  Hart's  couilsel,  had  written  to  Mrs.  Hart  to  como 
to  her  husband  and  had  received  no  answer;  he  tells  Smith  what  Hart's  ev^l- 
dence  will  be;  he  substitutes  Smith  in  his  stead  as  Hart's  counsel,  and  iotro* 
duoes  Hart  to  him.    He  employs  Smith  to  renew  before  himself^  the  applica? 
tion  which  Judge  Irvin  had  properly  refused  to  entertain  for  want  of  juriadio* 
tion ;  tells  Smith  that  there  will  be  no  difficulty  in  getting  the  divorce.    And 
well  he  might  tell  Smith  so,  when  he  was  to  be  the  Judge  in  his  own  client'a 
case,  and  his  client's  wife  was  not  to  have  the  personal  notice  he  admitted  to 
Judge  Irvin  to  be  essential  to  justice;  when  she  was  viitually  to  have  no  notice. 
I  presume  the  poor  woman  never  knew  of  the  proceeding.    Certain  it  is  that 
it  was  morally  impossible  she  could  have  received  notice  of  the  proceeding  to 
divorce  her,  in  time  to  oppose  it.    I  presume  that  she  thinks  herself  Hart's 
wife  to  this  day«     Ah  I  Mr.  President,  I  tell  you  that  the  law  of  divorce,  as 
administered  in  the  second  judicial  circuit  in  this  State,  is  a  terror  to  tboee 
who  hold  fast  to  their  matrimonial  ties;  a  terror  to  all  women  who— as  this 
Judge's  letter  says  of  this  Mrs.  Hart — "  will  neither  fish  nor  cut  bait."    I  leave 
you  to  interpret  that  phrase  from  the  testimony  in  this  cause. 

But  that  is  not  all.    The  measure  of  this  wrong  is  not  yet  full.    Hart  had 
lived  for  years  with  his  wife;     He  had  left  the  country  of  their  birth,  of  their 
marriage,  of  the  graves  of  their  children,  where  all  her  relations  and  associa- 
tions  were.    She  had  not  aocompanied  him.     She  had  failed  to  follow  him. 
This  was  the  extent  of  her  offence.     Hart  sought  to  be  free  from  his  marital 
ties  to  her.    He  retained  this  defendant  as  his  counsel,  to  dissolve  by  law  the . 
ties  which  bound  him  to  his  wife.    The  defendant  acted  as  his  lawyer,  and 
failed — righteously  failed — as  a  lawyer  to  obtain  the  Divorce.    He  went  as  a 
judge  upon  the  bench  and  entertained  the  husband's  suit,  in  violation  of  his. 
duty  as  a  judge,  and  of  the  statute  law  of  the  laiid.  But  be  did  not  stop  there. 
Se  had  been  counsel  against  this  poor  woman;  he  was  now  judge;  adjudicat- 
ing upon  her  marital  rights;  he  at  last  became  a  witness  against  her  in  the  suit. 
A  comprehensive  combination  of  duties — counsel,  judge  and  witness  in  tbe 
same  suit !     Let  us  see  what  the  rule  of  legal  ethics  is.    One  of  the  learned  . 
gentlemen,  wincing  under  the  proofs  against  this  defendant,  underi(>ok  to  ob* 
viate  the  rule  as  laid  down  in  the  standard  American  work  on  Evidence.  The 
gentleman  said  he  had  examined  the  decisions,  upon  which  the  text  was  baaed, 
and  found  that  they  did  not  sustain  it.     I  can  only  say  that  Mr.  Greenleaf  ia 
generally  a  very  accurate  writer,  ami  that  his  texi  ia  g^erally  well  austained  by 
the  decisions  which  he  quotes.    I  have  not  had  time  to  trace  them  in  thie 
instance. 

Mr.  EInowlton.  The  decision  whieh  he  quotes  is  under  the  Spanish  W,> 
inv  which  there  is  a  positive  inhibition. 

Mr.  Rtan,  He  quotes  several  English  cases«  and  Engliih  elementary  writora. 
besides.  And  the  reason  he  ffives  in  the  text  is  a  oogeat  onei  thlit  it  cooldnot 
be  expected  that  a  judge  could  decide  impartially  on  the  weight  or  admissibility 
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'    ^     * 

of  bis  own  testimony.  It  is  a  iDixtnre  of  functions  which  ought.never  to 
Without  Ume  to  recur  now  to  the  authorities  quoted  by  Professor  Greenlea^  I 
think  I  may*  take  it  for  granted,  that  the  tuie  he  states  is  the  well  settled  law ; 
and  in  the  absence  of  all  authority  to  the  contrary,  I  take  it  the  Court  will  re- 
gard it  so.    I  will  read  the  whole  section :   • 

"  Before  we  dismiss  the  subject  cff  ps^rties,  it  may  be  proper  to  take  notice  of 
the  case,  where  the  facts  are  personally  known  by  the  judge,  before  whom  the 
cause  Is  tried.     And  whatever  difference  of  opinion  may  once  have  existed  on 
this  point,  it  seems  now  to  be  agreed,  that  the  same  person  cannot  be  both 
witness  and  judge,  in  a  cause  which  is  on  trial  before  him.    If  he  is  the  sole 
judge  he  cannot  be  sworn;  and  if  he  sits  with  others,  he  still  can  hardly  be 
deemed  capable  of  impartially  deciding  on  the  admissibility  of  his  own  testi- 
mony, or  of  weighing  it  against  that  of  another.    Whether  his  knowledge  of 
common  notoriety  is  admissible  proof  of  that  fact,  is  not  so  clearly  agreed.   On 
grounds  of  public  interest,  and  convenience,  a  judge  cannot  be  called  as  a  wit- 
ness to  testify  to  what  took  place  before  him  in  the  trial  of  another  caoBe; 
though  he  may  testify  to  foreign  and  Collateral  matters,  which  happened  in  hk 
presence  while  the  trial  was  pending,  or  after  it  was  ended.  In  regard  to  cUior- 
neySj  it  has  in  England  been  held  a  very  objectionable  .proceeding  on  the  part 
of  an  attorney,  to  giv^  e^ndence  when  acting  as  advocate  in  the  cause ;  and  a 
sufficient  ground  for  a  new  trial.     But  in  the  United  States  no  case  has  been 
found  to  pnxieed  to  that  ej^tent ;  and  the  fact  is  hardly  ever  known  to  occur." 

Here  you  see  that  in  England  the  relation  of  attorney  and  client  has  been 
sometimes  held  to  disqualify  the  attorney  as  a  witness  for  his  client    A  sound 
rule,  fast  gaining  way  in  our  courts,  and  in  the  opinion  of  the  profession.     It 
will  soon  be  the  settled  law  in  this  country,  and  I  would  to  God  it  was  so  to- 
day.   No  attorney,  no  counsel,  should  ever  permit  himself  to  be  witness  for  his 
client,  to  give  evidence  in  his  own  cause.    The  evidence  of  an  attorney  for  his 
client  is  always  suspicious,  is  always  suspected.    The  reason  is  the  same  for 
which  the  statute  disquahfies  a  judge.     Mr.  Greenleaf  says  that  there  are  no 
American  decisions  on  the  subjuct  of  attornies  being  witnesses  in  their  own 
cases,  because  the  practice  is  here  unknown.     I  would^  for  .the  honor  of  the 
profession,  t^at  it  were  unknown.   But  with  what  far  greater  force  does  the  rule 
of  disqualification  apply  to  a  judge.  How  can  he  be  expected  to  weigh  his  own. 
evidence  impartially,  to  act  with  judicial  impartiality  upon  it  ?     Here  you  see 
that  the  rule  is  settled,  and  has  long  been  so.    That  rule  was  violated  by  the 
defendant  wilfully.  I  say  wilfully,  because  I  am  sure  in  assuming  that  he  knew 
the  rule.    If  every  ignorant  layman  is  assumed  to  know  the  law  at  his  peril, 
surely  the  judge  who  voluntarily  assumes  to  administer  the. law,  must  be  pre- 
sumed to  know  it     And  here  it  was  violated  doubly;  violated  as  counsel,  vio- 
lated as  judge.     Counsel,  judge  and  witness,  in  one  and  the  same  cause !    A 
monstrous  concentration  of  iniquity ! 

Having  acted  as  counsel,  having  entertained  jurisdiction  as  Judge,  having  tes- 
tified aa  witness,  against  this  poor  woman,*  who  did  not  follow  her  husband,  and 
who,  as  far  as  the  proofs  seem  to  go,  was  deserted  rather  than  desertixig,  the 
defendant  d^oree^  divorce  against  her.  When  the.  decree  drawn  tip  by  Smith, 
is  brought  to  him,  he  does  not  think  it. strong  enough;  he  alters  it  to  make  H 
mora  emp.hatic;  And  by  the  way^  he  not  only  altered  the  decree  as  Judges 
bat  he  altered  the  petition  drawn  by  Smith  aa  counsel.  Tou  wiQ  fecoBect  that 
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Smith  submitted  the  petition  to  bim  before  it  was  filed,  and  tbat  he  suggested 
an  alteration  in  it  which  Smith  accordingly  made.  He  signed  the  decree.  He 
signed  it  knowing  that  he  had  violated  his  duty  as  a  Jud^e  in  entertaining  the 
proceedings  and  in  testifying  in  the  cause  to  be  heard  before  himself.  He 
signed  it  without  any  open  hearing  in  open  Court.  He  signed  it  knowing  that 
the  Statute  deprived  him  of  the  power  or  right  to  do  so.  The  petition  was- 
on  the  ground  of  desertion.  The  Statute  favored  in  such  a  case  a  divorce  a 
mensa  et  a  thoro  only,  though  it  permits  a  divor  e  a  vinculo  mutrimonii  in 
the  discretion  of  the  court.  He  decreed  to  bis  client,  in  a  case  certainly  far 
from  aggravated,  a  full  divorce,  unmarrying  this  unfortunate  woman.  He  de-  • 
creed  that  she  had  been  guilty  of  wilful  desertion  of  her  husbaud.  Let  us  look- 
into  the  proofs  against  her  and  see  how  she  bad  deserted  him.  Let  us  look- 
into  them  to  see  living  evidence  of  the  monstrous  impropriety  of  one  man  being' 
judge,  counsel  and  witness  in  one  cause. 

Hart's  brother  testifies  that  the  parties  had  cohabited  as  man  and  wife  in 
Ireland  and  lived  together  till  Hart  came  to  the  United  States.    He  says  that 
about  a  year  before,  he  wrote  to  his  brother's  wife,  soliciting  her  to  come  to  her 
husband  and  that  he  received  no  answer  from  her.     That  is  all  the  substance 
of  his  evidence.    Judge  Hubbell  testifies  that  he  wrote  a  letter  to  Mrs.  Hart, 
asking  her,  on  her  husband's  behalf,  to  meet  Hart  in  New  York  from  whence 
be  would  bring  her  home  to  Janesville,  saying  that  Hart  would  advance  money 
for  the  expenses  of  her  journey,  if  she  should  need  it;  that  he  requested  an 
answer  and  obtained  none.    That  is  all  the  substance  of  his  testimony.     What 
else  is  there?     Garbled  extracts  from  what  purported  to  be  this  poor  woman's 
letters  to  her  husband.    Extracts  selected  for  the  purpose  from  letters,  the  letters 
themselves  not  being  read  or  produced  to  the  court.     That  is  the  evidence 
which  the  Judge  receives,  when  he  has  been  retained  as  counsel  and  used  as 
witness.    Garbled  extracts  from  letters !    What  were  the  rules  of  evidence  there  I 
What  did  they  avail  to  that  poor  woman  ?     Her  correspondence — which,  hj 
the  way,  this  defendant  had  made  her  husband  deny  in  toto  in  the  petition 
•which  he  drew — her  correspondence  for  years  was  ransacked  for  passages  to 
commit  her — detached  disconnected,  unqualified,  unexplained.    And  what  are 
they  f     It  would  not  be  wonderful  if  some  were  found  to  commit  her.    What    ^ 
are  they  ?     Such  of  them  as  have  dates,  appear  to  be  written  the  same  year 
as  the  divorce.    I  will  read  them : 

"  You  who  have  no  ties  of  affection,  don't  forget  that  you  are  now  happily 
relieved  of  the  heavy  log  that  has  been  around  your  neck  these  sixteen  years- 
believe  me,  those  who  have  not  aff*ection  enough  to  enjoy  each  other's  society 
are  much  better  asunder. 

**  I  received  a  parcel  and  letter  per  Mr.  Gray,  the  beginning  of  this  month. 
The  letter  being  of  a  more  civil  character  than  any  before  received,  I  think  it 
best  to  conclude  our  correspondence  in  as  amiable  a  manner  as  possible. 

"  I  think  the  cost  of  coming  for  me  and  taking  your  Robert  and  me  out> 
would  be  upwards  of  two  hundred  pounds;  it  would  be  much  better  to  send  me 
that  small  sum,  and  let  a  stop  be  put  to  this  correspondence. 

**  I  have  now  given  orders  no  more  American  letters  shall  be  received  for  me^ 
and  again  request  an  end  to  this  most  distressing  correspondence. 

•*  Before  saying  farewell  (most  likely  forever)  (fee" 

What  else!    What  else  beyond  these  complaints  of  a  disappointed  and  de* 
91 
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certecl  woman !  Wbat  other  proofs  of  that  petition  ?  What  other  evidence  of 
desertion  by  that  wife  f  Will  you  believe  it  ?  Not  a  thing.  Not  a  proof  more. 
Nothing  else;  except  some  vague  evidence  of  the  prosperity  of  the  parties^  al>- 
solutely  nothing  else.  This  was  the  whole  proof  of  desertion  to  support  the 
defendant's  decree.  This  was  the  desertion,  the  wilful  desertion  of  her  husband 
for  two  years  by  that  wife,  which  this  decree  recites  to  have  been  proved ;  upo& 
which  this  decree  passed,  dissolving  the  marriage  rights  of  that  wretched  womaOy 
turning  her  forth  upon  the  world,  neither  maid,  wife,  nor  widow.  That  is  the 
philosophy  of  uniting  in  one  man,  the  functions  of  counsel,  witness  and  judge! 

But  the  iniquities  of  this  case  do  not  stop  there.  This  decree,  which  Judge 
Hubbell  did  not  sign  in  any  reliance  on  the  counsel  who  drew  it,  which  he  reai 
-and  altered  himself— recites  that  satisfactory  proof  was  made  to  the  Court  of 
the  due  publication  in  a  newspaper  of  notice  of  the  application  for  a  diroroa. 
False,  Mr.  President,  false  in  fact  1  No  such  proof  was  made  to  the  Court,  and 
the  Judge  knew  it.  Aye,  sir,  he  signed  that  decree,  reciting  a  ^Isehood,  which 
'he  knew  to  be  a  falsehood.  In  signing  that  decree,  he  signed  a  false  statenzent 
■of '«  £sict,  essentia]  to  the  validity  of  the  decree,  essential  to  the  jurisdiction  of  the 
V30urt  to  make  the  decree. 

We  all  know  what  the  satisfactory  proof  required  by  the  Statute,  is;  the  affi- 
davit of  the  printer.  When  that  deciee  was  made,  no  such  affidavit  was  od  SJe 
in  the  county ;  no  such  affidavit  appears  to  have  been  made.  Smith  testifies  (hat 
the  absence  of  the  affidavit  of  publication  was  known  to  Judge  Hubbell,  when 
he  signed  the  decree,  and  that  by  an  understanding  with  the  judge,  he  was  to 
file  the  affidavit  when  he  should  procure  it.  The  defendant,  therefore,  not  only 
signed  the  decree  in  the  absence  of  material  proof,  but  knew  that  he  was  signing 
it  without  such  proof.  He  not  only  signed  the  decree  with  a  lie  upon  ita  face, 
but  he  wilfully  did  it  knowing  the  lie  to  be  upon  it  Is  this  credible  f  There 
is  the  record. 

The  decree  was  made,  signed  and  filed  on  the  29th  of  December,  1 848.  There 
was  then  on  the  files  of  the  Court,  no  paper  whatever  purporting  to  prove  the 
publication.  On  the  2d  of  January  1849,  four  days  after  the  decKe  was  in 
force,  a  paper  was  put  upon  the  files.  Here  it  is.  It  purports  to  be  an 
affidavit  of  the  publication  by  the  printer  of  the  Wisconsin  Argus;  it  has  a 
jurat  dated  the  30th  day  of  December,  1848,  the  day  after  the  decree;  but  it 
is  not  sworn.  This  affidavit  of  publication  omits  the  oath ;  a  very  useless  cere- 
mony, an  oath,  in  such  a  cause  and  such  a  Court  And  to  this  day,  that 
unsworn  certificate  is  the  only  proof  of  publication  in  that  cause  on  the  files  of 
the  Court.  That  notice  may  have  been  published ;  it  may  not  Who  can  tell 
by  this  record  ?  But  to  this  day,  no  proof  of  publication  has  ever  been  made 
in  that  cause  to  the  Circuit  Court  of  Milwaukee  Co.,  as  this  decree  falselj  re- 
cites. False  then,  it  remains  false  now.  The  gentleman  on  the  other  side 
asked  me  once  in  the  progress  of  this  trial,  if  we  contended  in  the  language  of 
this  Specification,  that  this  decree  was  improperly  and  improvidently  made.  I 
ask  him  now  in  turn,  if  it  was  not  improvidently  and  improperly  madef 
If  not,  in  the  name  of  decency,  what  decree  ever  was?  Wnat  decree  could 
bet  Had  the  paper,  filed  on  the  2d  of  January,  been  sworn,  it  would 
have  been  loo  late  to  support  this  decree  or  to  redeem  it  from  fklsehood. 
But  it  was  not  sworn,  and  has  never  been  sworn.  Hart,  I  have  seen,  bnt  did 
not  know.    His  wife^  I  have  never  heard  of  except  in  thia  record.  Hart  is  now 
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AmA.  Whedier  he  iDarried  again  in  his  life  time,  I  do  not  know.  Inhere  she 
iSf  whether  she  is  in  life,  whether  she  has  heard  of  this  divoroe,  whether  sl^e 
married  again  in  his  life  time,  I  know  not.  But  I  do  know  that  this  mou.* 
stroas  dirorce  was  coram  fwn  jttdice  and  invalid,  from  beginning  to  en<l  ; 
and  that  any  other  marriage  of  either,  in  the  life  time  of  the  other,  would 
have  been  bigamy.  One  marriage,  following  a  fut  less  doubtful  divoroe  in 
Wisconsin,  has  been  held  adultery  by  the  Court  of  Chancery  in  New  York. 

A  more  iniquitous  proceeding,  for  a  mere  civil  proceeding,  never  disgraeed 
the  administration  of  justice.  It  shocks  our  sense  of  justice  even  idore  than 
the  infamous  case  of  the  Earl  and  Countess  of  Essex.  Suppose  that  by  some 
-chance,  this  unfortunate  Mrs.  Hart,  thus  stripped  of  her  matrimonial  relations 
in  her  absence  by  this  scandalous  mockery  of  justice,  has  found  her  way  to 
Milwaukee  pending  the  divorce.  Suppose  that  she  had  retained  counsel  t^ 
resist  this  divorce.  In  the  name  of  the  living  Qod  who  created  in  us  the 
sense  of  justice — ^aye,  Sir,  who  administers  justice  in  the  end^what  chance^ 
what  possible  chance,  what  possible  power  or  capacity  would  she  have  had, 
to  rsfist  this  divorce !  To  protect  ber  marriage  right  and  name,  before  her 
husband's  counsel,  her  husband's  witness  aeainst  her  ?  How  could  she^  a  stran- 
ger and  a  woman,  hope  for  the  pure,  chaste  impartiality  of  justice  between 
herself  and  her  husband — her  husband's  counsel  who  advised,  her  husband^t 
witness  who  proved  the  case  against  her,  the  judge  between  themf 

That  is  the  case  proved.  That  is  the  case  proved  clearly,  without  doubt  or 
•contradiction  ;  proved  by  the  witness  without  the  record  ;  proved  by  the 
record  without  the  witness.  That  is  the  case  proved  under  the  Statute  of 
1848,  prohibiting  the  jurisdiction  without  consent  in  writing.  That  is  the 
•case  beyond  explanation  or  palliation.  A  more  monstrous  case  was  never 
bared  to  the  gaze  of  the  world. 

And  here,  although  I  am  warned  by  the  length  of  this  discussion  to  avoid 
sll  irrelevant  discussion  and  choose  to  avoid  it,  I  ought  to  say  in  my  own 
behalf,  and  in  behalf  of  the  Milwaukee  bar,  whose  opinion  I  think  I  know, 
there  is  no  gentleman  in  this  State  more  entitled  to  credit  for  unblemished 
integrity  and  truth  of  character,  than  Mr.  Albert  Smith.  He  has  been  as- 
sailed here,  because  he  said  that  he  was  not  friendly  to  the  defendant  The 
counsel  asked  him  why?  The  witness  desired  to  answer;  but  I  objected  to 
the  question,  because  I  wished  to  shut  out  all  collateral  and  irrelevant  issues. 
And  from  what  I  since  hear,  it  was  a  mercy  to  the  defendant  that  I  did  object. 
But  Mr.  Smith's  feelings  did  not  color  his  testimony.  He  avowed  them  openly, 
honestly  and  broadly.  He  is  a  gentleman  whose  unsullied  and  high  charac- 
ter makes  such  feelings  harmless  in  a  witness.  He  is  incapable  of  coloring  bis 
testimony  to  gratify  his  feelings.  And  for  myself  and  our  bar,  I  repel  with 
indignation  the  comments  which  the  counsel  saw  fie  to  indulge  in  towards  htm. 
They  seemed  the  more  out  of  place,  because  Mr.  Smith's  whole  testimony  is 
confirmed,  item  by  item,  by  these  papers  in  the  hand-writing  of  the  defendant, 
and  by  the  record  of  Hart  and  Hart. 

This  disposes  of  Article  4.  You  have  four  Speoffications  Mvtm  home  by 
the  proofe  on  the  defendant  You  have  in  proof  before  you,  four  several  casea 
in  which,  having  been  of  counsel,  he  sat  as  judge  in  violation  of  the  statute 
under  whkh  he  held  his  office,  and  in  disregard  of  aU  pretence  or  show  of  jodf- 
ciat  impartiaKty.  If  these  proofr  do  not  work  aeonvktion,  I  cannot  oonjedura 
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what  would.  There  is  the  fitatute  and  there  are  the  facts.  "  Where  the  prohi- 
bition is,  and  the  violation  appears,  the  law  assumes  the  intent"  The  intent 
18  palpable  here.  I  will  not  now  dwell  upon  the  enormity  of  these  facta,  I  will 
not  now  repeat  the  moral  policy  of  the  statute.  I  will  only  say  that  if  any 
lawyer  is  to  be  exempted  from  the  prohibition  of  this  statute,  for  the  peculiar 
structure  of  his  mind,  for  the  peculiar  integrity  of  his  character,  this  defendant 
is  not  the  man. 

Article  3,  is  a  single  chaise,  without  Specifications.  It  charges  the  defendant 
with  having  violated  his  duty  in  the  sentence  of  a  criminal  convicted  before 
bixn,  by  imposing  a  different  punishment  from  that  fixed  hy  the  statute.  It 
alleges  that  upon  the  conviction  before  him  of  one  Haney,  upon  an  indictment 
for  an  assault  with  a  dangerous  weapon,  with  intent  to  murder,  he  imposed  a 
fine  as  the  punishment  of  the  offence,  instead  of  impriaonment  in  the  peniten- 
tiary, as  required  by  law. 

The  discussion  on  this  case  has  turned  mainly  upon  the  construction  of  the 
statute  and  the  frame  of  the  indictment.  The  indictment  is  framed,  as  we  un- 
derstand it,  and  the  able  gentleman  who  drew  it,  intended,  as  under  the  S5th 
section,  of  chapter  133,  of  the  Revised  Statutes.  This  the  other  side  deny. 
Several  sections  of  the  statute  have  been  read  and  commented  upon  bj  the 
gentlemen,  in  support  of  their  views.  I  do  not  thinic  it  necessary  to  follow  them 
through  the  whole  of  their  discussion.  I  shall  confine  my  examinatioQ  to 
three  sections  of  the  act    And  first  I  shall  read  section  32. 

^  If  any  person  shall  assault  another,  with  intent  to  murder,  or  to  maim  or 
disfigure  his  person,  in  any  of  the  ways  mentioned  in  the  next  preceding  section, 
he  shall  be  punished  by  imprisonment  in  the  state  prison,  not  more  than  five 
years  nor  less  than  one  year,  or  by  fine,  not  exceeding  one  thousand  dollars, 
nor  less  than  one  hundred  dollars." 

This  is  the  section  on  which  Mr.  Know! ton  commented  at  conaiderabie 
length.  His  views  in  relation  to  the  assault  with  intent  to  maim,  seem  to  me 
immaterial  to  this  question,  and  I  do  not  propose  to  examine  them.  That  part 
of  the  section  which  covers  an  assault  with  intent  to  murder,  only  enters  pro- 
perly into  the  question  here.  Section  31  relates  exclusively  to  maiming.  Before 
examining  this  section,  let  me  read  section  35: 

*'  If  any  person,  being  armed  with  a  dangerous  weapon,  shall  assault  another 
with  intent  to  rob  or  murder,  he  shall  be  punished  by  imprisonment  in  the  slate 
prison,  not  more  than  five  nor  less  than  one  year." 

Mark  the  simple  and  obvious  distinction.  The  8 2d  section  provides  for  a 
mmple  assault  with  intent  to  murder,  leaving  the  punishment  discretionary  be- 
tween fine  and  imprisonment  The  35th  section  provides  for  a  higher  grade  of 
crime,  an  assault  with  intent  to  murder  with  a  dangerous  weapon ;  and  as  the 
punishment  for  the  graver  offence,  imposes  imprisonment  without  any  discretion 
to  fine.  The  statute  di\ides  assaults  with  intent  to  murder,  into  two  distinct 
ofiences:  the  one,  where  it  is  committed  without  a  dangerous  weapon;  the 
other,  where  it  is  committed  with  a  dangerous  weapon.  In  the  one  case,  the 
assault  is  committed  without  any  weapon  dangerous  to  human  life;  it  may  be 
oommitted  without  other  arms  than  those  which  nature  gives  us.  In  the  other 
ease,  the  assault  is  committed  with  some  weapon  dangerous  to  human  life.  The 
crime  in  the  latter  case  is  not  only  more  deadly,  but  is.  more  likely  to  be  deli- 
btnto.    In  every  view  of  morals  and  law,  an  assault  with  a  deadly  weapon  is 
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a  more  henious  offence  than  an  assault  with  a  casual  instrument,  not  deadly  in 
its  ordinary  use,  or  with  mere  bodily  force.  The  employment  of  a  weapon 
dangerous  to  human  life  in  its  ordinary  use,  is  always  a  distinctive  and  aggra- 
vating feature  of  violence.  And  the  distinction  of  our  statute,  no  novel  one,  ia 
a  righteous  and  judicious  distinction.  Thus  dividing  assaults  with  intent  to 
murder,  the  statute  does  it  for  a  practical  end — the  due  distribution  of  punish- 
ment. The  32d  section  provides  a  wide  margin  of  punishment,  to  meet  the 
peculiar  circumstances  of  aggravation  or  extenuation  in  eachcasc.  It  gives  the 
court  a  discretion  ranging  from  five  years'  imprisonment  down  to  a  fine  of  a 
hundred  dollars.  The  35th  section  gives  a  margin  of  discretion  in  the  punish- 
ment of  from  five  years  down  to  one  year  of  imprisonment.  But  while  the  d2d 
section  gives  a  discretion  to  punish  either  by  imprisonment  or  by  fine  for  the 
less  offence;  the  35th  section  gives  a  discretion  only  in  the  length  of  the  im- 
prisonment; fixes  imprisonment  in  the  penitentiary  as  the  only  punishment  of 
the  greater  offence,  and  allows  no  discretion  to  punish  by  fine.  The  distinction 
is  a  sound  and  marked  one.  Whenever,  therefore,  a  conviction  is  had  upon 
an  indictment  charging  simply  an  assault  with  intent  to  murder,  the  court  has 
a  discretion  to  punish  by  imprisonment  ranging  from  one  to  five  years,  or-^ 
not  imprisoning  at  all — to  punish  by  fine  only,  ranging  from  one  hundred  to 
one  thousand  dollars.  But  whenever  a  conviction  is  had  upon  an  indictment 
charging  an  assault,  ^  being  armed  with  a  dangerous  weapon,"  with  intent  to 
murder,  the  court  must  punish  by  imprisonment  ranging  from  one  to  five  years; 
it  cannot  punish  by  fine.  The  statute  withholds  the  discretion  to  fine  in  that 
case,  and  the  offender  must  go  to  the  penitentiary.  It  seems  to  me  that  this 
plain  statement  relieves  us  from  all  necessity  of  following  the  learned  gentle- 
man's speculations  on  these  and  some  other  sections  of  the  act. 

It  has  been  suggested — I  think  I  may  say  facetiously  suggested — ^that  the 
45th  section  might  apply  to  this  indictment — Gentlemen  can  hardly  be  serious. 
Still  I  will  seriously  examine  it  I  will  read  section  45,  which  I  believe  none 
of  the  gentlemen  who  wish  to  apply  it  to  this  indictment  have  ventured  to  do. 
It  is  this: 

^  If  any  person  shall  assault  another  with  intent  to  commit  any  burglary^ 
robbery,  rape,  manslaughter,  mayhem,  or  any  felony,  the  punishment  of  which 
assault  is  not  herein  prescribed,  he  shall  be  punished  by  imprisonment  in  the 
state  prison  not  more  than  three  years,  nor  less  than  six  months,  or  by  fine^ 
not  exceeding  one  thousand  dollars,  nor  less  than  one  hundred  dollars.*' 

This  is  a  section  providing  punishment  for  assaults  with  intent  to  commit 
several  enumerated  felonies  of  which  murder  is  not  one,  or  any  felony,  the  pun- 
ishment for  which  is  not  elsewhere  provided  by  the  statute.  Now,  assaults  with 
intent  to  commit  murder  are  divided  into  two  classes,  those  made  with  a  dan- 
gerous weapon,  and  those  made  without  a  dangerous  weapon.  Those  two  clas- 
ses cover  all  possible  assaults  with  intent  to  murder.  If  they  are  not  committed 
with  a  dangerous  weapon,  they  must  be  committed  without  one^  Is  the  learned 
gentleman  satisfied  that  these  two  classes  embrace  all  possible  assaults  with  in- 
tent to  murder,  or  is  any  other  kind  visible  to  his  discriminating  perception/ 
Well,  the  punishment  for  these  two  classes  is  specifically  prescnribed  in  eeetiomi 
82  and  85  of  the  same  act  How,  then,  can  it  be  gravely  pretended  that  sec- 
tion 45  providing  for  assaults  with  intent  to  commit  any  felony,  the  pnnishmeftt 
for  which  is  not  elsewhere  prescribed  in  that  statute^  can  possibly  apply  to  aa- 
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Banks  fipecifically  covered  by  other  seetiona  of  the  same  statute  f    This  utdict- 
inent  ia  certainly  one  or  other  of  two  thmge.    It  is  either  an  indictment  for  a 
common  assault  only,  or  it  is  an  indictment  for  an  assault  with  intent  to  oommit 
murder.    In  neither  view  of  it,  can  the  45th  section  possibly  apply.     One  of 
the  defendant's  witnesses  came  to  the  aid  of  his  counsel  here.  Mr.  Collios  gave 
his  opinion  on  the  stand,  that  the  45th  section  might  or  could  or  would  or 
should  apply  to  this  indictment.  I  cannot  help  that  Mr,  Collins  is,  what  tbsy 
have  called  him,  an  able  lawyer;  I  have  better  evidences  than  this  opinion  of 
hifl^  that  he  is  an  able  Uwyer;  but  ^neque  semper  arcum  tendU  Ap^Bo^ 
When  Mr.  Collins  said  that  the  45th  section  could  apply  to  thb  indictment,  he 
said  what  involved  the  proposition,  tjbat  the  indictment  charges  an  assault  with 
intent  to  murder,  commited  neither  with  nor  without  a  dangerous  weapon;  and 
perpetrated  as  good  a  Bull  as  any  out  of  Ireland,  as  good  a  Bull  as  his  favmte 
4dth  section,  in  punishing  an  assault  with  vnUfnX  to  commit  manslcaigkier. 

If  this  paper  is  an  indictment  at  all,  it  is  beyond  all  question  an  indictment 
for  one  or  other  of  three  offenses;  either  first,  for  a  common  assault  only;  or 
secondly,  for  an  assault  with  intent  to  commit  murder,  without  a  dangerous 
weapon,  under  section  32;  or  thirdly,  for  an  assault  with  intent  to  commit 
murder,  with  a  dangerous  weapon,  under  section  35. 

Mr.  Knowlton.  Mr.  Ryan,  suppose  an  indictment  framed  under  sectioo  32, 
and  it  turned  out  in  proof,  that  the  assault  was  committed  with  a  deadly  vea- 
pon,  could  there  be  a  conviction  on  that  indictment  ? 

Mr.  Ryan.  That  is  asking  me  a  question  which  I  am  not  prepared  to  an- 
swer with  certainty,  and  which  cannot  be  material  here.  It  is  substantially, 
whether  one  indicted  for  a  less  crime,  can  be  convicted  on  proof  of  a  bigber 
crime,  which  involves  in  it  the  less  crime  for  which  he  is  indicted.  I  apprehend 
that  he  can.  I  remember  now  no  case  in  which  that  has  been  specifically  ruled. 
But  the  converse  of  the  proposition  is  generally  held ;  one  indicted  for  a  greater 
offence,  may  be  convicted  on  the  indictment  of  the  less  offence,  induded  in  that 
finr  which  he  is  indicted.  I  recollect  being  lately  asked  the  same  question  in 
effect,  by  one  of  the  prosecuting  Attorneys  of  our  county,  now  Speaker  of  the 
Assembly.  He,  asked  it  in  relation  to  an  indictment  for  manslaughter,  now 
pending  in  our  county,  where  he  apprehended  the  proof  would  establish  mur- 
der. I  answered  him,  as  I  answer  you,  that  I  thought  he  could  convict  We 
all  know  that  at  common  law  on  an  indictment  for  murder,  conviction  may  be 
had  for  manslaughter.  And  looking  at  the  question  without  any  guide  of 
authority,  I  can  see  no  good  reason  why,  if  the  State  sees  fit  to  prosecute  for 
the  less  offence^  a  conviction  cannot  be  had,  which  would  certainly  operate  as  a 
bar«  All  the  higher  grades  of  violent  crime  embrace  in  them  lower  grades  of 
oriine.  The  genUeman  of  whom  I  speak,  however,  seemed  to  lean  to  a  different 
opinion.  And  as  he  is  an  able  lawyer,  I  speak  with  some  hesitation,  in  the  ab- 
aenoe  of  all  authority,  on  the  point  But  I  cannot  see  how  the  question  can  pos- 
sibly arise  here. 

8o  much  for  the  statute.  Let  us  now  see  what  the  difficulty  with  the  in- 
4ictmentis.  I  will  read  it  (Mr.  Ryan  then  read  the  indictment  agamst  Haney.) 
This  indictment  charges  ^Uiat  Haney,  with  force  and  arms,  in  and  upon  Arlud 
4id  make  an  assault,  and  being  then  and  there  armed  with  a  dangerona  wea- 
pent  to  wit,  a .  pistiol  loaded  with  gunpowder  and  a  leaden  bulleti  which  he» 
Haney,  in  Iiis  right  hand  t)Mn  and  ihem  had^  held  and  pointed  at  Arland»  then 
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And  there  unlawfully  and  malicioualy  did  shoot,  with  intent  then  and  thereby* 
AeJ^  What  is  the  objection  urged  against  this  indictment?  We  are  told  heie 
that  the  indictment  does  not  aver  that  the  defendant  was  armed  with  the  dan^ 
geroua  weapon  at  the*time  he  made  the  ajssault.  We  are  told  here  that  it  firat 
chaises  a  common  assault,  and  then  charges  an  assault  with  the  pistol  with  in- 
tent to  murder,  or  in  other  words,  that  the  indictment  is  double.  That  is  the 
same  objection  urged  and  orerruled  on  the  motion  in  arrest  of  judgment,  as  tho 
tounsel  in  the  case  testify,  and  the  motion  itself  discloses. 

This  is  a  question  of  pleading  to  be  settled  by  authority.  I  admit  that  the  in- 
dictment might  have  been  drawn  in  the  form  in  which  they  contend  on  the 
other  side,  it  should  have  been,  and  have  been  good.  But  that  does  not  show 
that  this  form  is  bad.  Both  forms  may  be  good.  I  can  readily  imagine  that 
the  first,  casual  view  of  this  indictment  might  lead  a  lawyer  not  familiar  in 
piaetice  with  criminal  pleadings,  to  think  it  bad  for  duplicity.  I  confess  it 
struck  me  so,  when  I  first  looked  at  it.  But  a  little  reflection,  and  a  very  brief 
examination,  led  me  to  believe  it  a  good  indictment.  In  the  first  place,  apart 
from  all  authority,  the  whole  is  charged  as  one  act.  The  count  is  that  the  dfr< 
fendant  made  an  assault  and  then  and  there — that  b  at  the  same  identical  place 
and  time,  as  part  of  one  and  the  same  act — used  the  pistol  with  intent  to  mur- 
der. Aside  from  all  authority,  I  should  therefore  consider  the  indictment  good. 
But  the  books  of  precedent  seem  to  me  to  settle  the  question.  I  have  not  had 
time  to  look  for  express  adjudications,  nor  do  I  think  it  necessary.  I  have  here 
Archbold,  whom  I  take  to  be  as  good  an  author  on  criminal  pleading  as  we 
have.  Most  of  his  forms  have  been  adjudicated  upon;  and  in  the  absence  of 
all  authority  on  the  other  side,  I  apprehend  his  precedents  will  be  held  good^ 
I  beg  the  indulgence  of  the  Court,  while  I  refer  them  to  a  number  of  prece- 
dents to  be  found  in  his  excellent  work,  framed  precisely  like  this  indictment. 

And  firsts  I  shall  look  at  indictments  for  murder.  All  degrees  of  assault 
with  intent  to  kill,  are  embraced  in  murder  by  violence.  And,  therefore,  the 
form  of  an  indictment  for  murder  by  violence,  will  be  a  good  precedent  for  the 
form  of  an  indictment  for  an  assault  with  intent  to  murder,  substituting  the 
intent  to  kill  for  the  actual  killing.  The  first  form  in  Archbold  is  for  murder  by 
stabbing.  His  indictment  first  avers,  in  the  same  manner  as  this,  that  J.  S.  at 
a  certain  time  and  place,  in  and  upon  J.  N.  did  make  an  assault;  and  then  in 
a  new  member  of  the  sentence,  proceeds  precisely  like  this  indictment :  "  and 
that  the  said  J.  S.  with  a  certain  knife  of  the  value,  <Scc.,  which  he  the  said 
J.  S.  in  his  right  hand  then  and  there  had  and  held,  the  said  J.  N.  in  and  upon 
the  left  side,  (Isc,  wilfully  and  of  his  malice  aforethought,  did  strike  and  thrust, 
giving  to  the  said  J.  N.  then  and  there,  with  the  knife  aforesaid,  in  and  upon 
the  left  side,  d^.,  one  mortal  wound  of  the  breadth,  <Src."  You  will  see  that 
the  construction  of  this  form  of  indictment  for  murder,  is  precisely  the  same  aa 
the  construction  of  the  indictment  against  Haney ;  that  the  subdivision  of  the 
id  is  the  same^  and  that  the  phraseology  as  far  as  applicable  is  the  same. 

Senator  Alban.  Does  the  indictooent  in  this  case  allege  the  act  to  be  done 
feloniously  ? 

Mr.  Btav.  It  does  not.  Nor  would  it  be  proper.  This  is  not  an  indict- 
ment for  a  felony,  but  for  an  assault  with  intent  to  commit  a  felony.  If  it  w«6 
an  indictment  for  actual  murder,  it  should  charge  the  act  as  done  ^  feloniously 
and  of  malice  aforethought."  But  murder  is  not  alleged  to  have  been  eommit- 
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ted,  it  is  only  alleged  to  have  been  intended.  In  otber  words,  the  i!]dictni«&t 
charges  a  misdemeanor  only.  Our  statute  does  not  make  it  felony.  The  8tatat« 
does  not  make  pienitentiary  offences  fulony.  We  have  no  felony  properly,  though 
we  use  the  word ;  and  the  statute  only  declares  what  offences  shall  be  under- 
stood by  the  word,  when  used.  The  indictment  in  this  respect  follows  the  lan- 
guage of  the  statute  on  which  it  is  framed,  and  that  has  been  sufficient.*  I  mmj 
as  well  remark  here,  that  the  objection  was  taken  on  the  motion  in  arrest,  tfast 
neither  the  assault  nor  the  shooting  was  laid  "feloniously,"  but  it  was  ovemiled 
by  the  defendant,  and  I  conceive  properly  overruled. 

But  to  return  to  Arcfabold.  The  construction  of  the  form  which  I  have  read 
is  precisely  the  construction  of  the  indictment  here.  Both  first  allege  the  asBanlt 
in  one  member  of  the  sentence;  then  both  go  on  in  another  member  of  the 
sentence,  the  one  to  allege  the  murder  then  and  tkere,  the  other  to  allege  the 
vse  of  the  dangerous  weapon  with  intent  then  and  there;  both,  and  both 
alike,  averring  it  as  part  and  parcel  of  the  same  action.  Now  if  one  of  these 
indictments  be  double,  the  other  is;  if  one  is  bad,  both  are  bad.  And  that  is 
the  common  form  of  indictment  for  murder  with  a  weapon;  and  if  it  be  bad, 
all  the  indictments  for  murder  in  our  courts  are  bad. 

And  this  is  no  isolated,  peculiar  form. — Here  is  again  the  form  of  indictment 
for  murder  by  shooting,  using  the  same  commencement ;  *<  the  jurors  <&c.,  pre- 
sent  that  J.  S.,  late  of,  &c.,  not  having  the  fear  of  God  before  his  ejw,  but  betng- 
moved  and  seduced  by  the  instigation  of  the  Devil^  on  &c^  with  force  and  anna, 
at  <fec.,  in  and  upon  one  J.  N  ^  in  the  peace  of  God  dbc.,  feloniously,  wUfally 
and  of  his  malice  aforethought  did  make  an  assault;  and  that  the  said  J.  S.,  a 
certain  pistol  of  the  value  of  &c,  then  and  there  loaded  and  charged  with  gun- 
powder and  one  leaden  bullet,  (which  pistol  he' the  said  J.  8.,  in  his  right  hand 
then  and  there  had  and  held,)  to,  against  and  upon  the  said  J.  N.  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  shoot  and  dis- 
charge," and  so  goes  on  to  aver  the  consummation  of  the  murder.     There  is  a 
form  identical  with  this  indictment,  mutatis  mutandis^  substituting  the  assault 
with  intent  for  the  actual  murder.     We  might  well  suppose  that  this  indiet- 
ment  was  drawn  from  that  form.     So  follow  the  forms  of  indictment  for  mur- 
der by  throwing  a  stone,  by  beating,  by  riding  over,  by  strangling,  by  drown- 
ing, all  on  the  same  construction  and  all  liable  to  the  same  objection.   So  even 
an  indictment  for  starving,  where  a  literal  assault  is  not  necessarily  embraced  in 
the  crime,  the  same  form  is  used ;"  in  and  upon  the  said  J.  N.  Scc^  did  make 
divers  aesaults;  and  that  the  said  J.  S.,  on  &c.,  at  <fec.,  him  the  said  J.  N.  in  a 
certain  room  dbc,  feloniously,  wilfully  and  of  his  malice  aforethoifght,  did  secretij 
confine  and  imprison,  and  that  the  said  J.  S.  from  &c.,  at  &c^  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  neglect,  omit  and  refuse  to  give  and 
administer  and  to  permit  and  suffer  to  be  administered,  to  him  the  said  J.  N., 
sufficient  meat  and  drink,"  and  so  goes  on  to  describe  the  murder.     So  also'in 
an  indictment  against  a  woman  for  the  murder  of  her  infant  child,  here  is  the 
same  form.    And  so  in  every  precedent  in  this  book  of  indictment  for  mrnder, 
except  by  poison,  and  for  manslaughter,  the  same  construction  is  used.     It  m 
not  true  that  these  are  all  statutory  indictments.  Most  of  them  are  for  mere  com- 
mon law  offences,  and  all  of  them  are  good  at  common  law. 

*  See  People  vs.  Pettit^  3  Johnson's  Repi  511. 
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So  in  indictments  for  assaults  with  intent  to  commit  felony.  The  author  gives 
one  general  form,  <*in  and  upon  one  J.  N.  in  the  peace  <fec.,  unlawfully  did 
make  and  assault ;  and  him  the  said  J.  N.  did  beat,  wound  and  ill  treat  with 
intent  (here  state  the  felony  intended  &c.)  and  other  wrongs  to  the  said  J.  N. 
then  and  there  did,  to  the  great  damage  of  the  said  J.  N.;  against  the  form  of 
the  Statute  in  such  case  made  and  provided  and  against  the  peace,  &c."  That 
is  upon  the  English  statute  to  punish  *'any  assault  with  intent  to  commit  felony .'' 
The  same  construction  is  used  here  in  forms  of  indictment  for  an  assault  upon 
a  woman  quick  with  child,  for  an  assault  with  intent  to  prevent  arrest,  for  an 
assault  on  peace  officers  in  the*execution  of  their  duty,  for  an  assault  on  magis- 
trates in  preserving  wrecks,  for  an  assault  and  false  imprisonment,  for  an  aggra- 
vated assault  and  for  a  common  assault  and  battery.  (Mr.  Ryan  here  read  at 
large  from  these  forms.) 

If  this  indictment  be  bad  because  the  use  of  the  dangerous  weapon  is  not 
averred  in  the  same  member  of  the  sentorce  with  the  assault,  then  are  most  of 
these  forms  bad.  If  this  indictment  be  double,  then  all  these  forms  are  bad 
for  duplicity.  If  they  are  good,  then  this  indictment  is  good.  We  have  had 
no  authority  whatever  against  this  indictment;  I  presume  because  none  could 
be  found.  And  all  the  counseFs  sneers  at  the  gentleman  who  framed  the  in- 
dictment, apply  to  Mr.  Archbold  as  well.«-If  the  prosecuting  attorney  of  Dane 
county  and  expectant  Attorney  General,  did  not  know  how  to  draw  an  indict- 
ment for  this  offence,  he  erred  in  excellent  company,  with  the  standard  author- 
ity on  criminal  pleading.  Mr.  President,  this  indictment  is  sustained  before  you 
by  all  the  precedents  read,  and  is  a  good  indictment  in  substance  and  form. 

But  there  is  another  view  to  be  here  taken  of  this  indictment.  The  circuit 
courts  have  no  jurisdiction  of  indictments  for  common  assaults  only.  If  the 
Judge  had  construed  it  as  an  indictment  for  a  common  assault  only,  it  would 
have  been  his  duty  to  discontinue  all  action  upon  it»  to  have  dismissed  the 
whole  proceeding  for  want  of  jurisdiction.  He  could  only  entertain  jurisdic- 
tion of  this  indictment,  by  holding  it  to  chai^  an  aiisault  with  intent,  under 
some  section  of  the  Statute.  That  he  did  so  is  evident  from  his  overruling  the 
motion  in  arrest  and  from  his  pronouncing  judgment  on  the  verdict  If  he 
believed  the  indictment  open  to  the  criticisms  here  made  upon  it,  he  must  have 
rejected  that  part  which  avers  the  assault,  as  surplusage,  and  held  the  rest  good 
as  charging  an  assault  with  intent.  And  I  am  of  opinion  that  the  part  which 
avers  au  assault  in  terms,  might  be  rejected  and  leave  a  good  count  for  an 
assault  with  intent  Leave  out  that  part  of  the  first  clause  of  the  sentence  and 
you  have  the  indictment  charging  the  shooting.  The  shooting  described,  is  a 
legal  description  of  an  assault  without  the  u'^e  of  the  word,  and  the  intent  is 
averred.  And  that  view  of  the  indictment  brings  ub  back  to  the  question, 
under  what  section  does  it  come  ? 

Now  the  averment  of  the  intent  to  murder,  as  I  have  shown,  dearly  takes  it 
out  of  the  45th  section.  And  the  averment  of  the  dangerous  weapon,  as  clearly 
takes  it  out  of  the  32nd  section.  It  cannot,  in  any  possible  view,  or  by  any 
poeiible  constntction,  be  a  good  indictment  under  any  section  save  the  35th. 
And  the  Judge  held  it  to  be  a  good  indictment ;  and  in  holding  it  to  be  a 
good  indk^tment,  most — ^independent  of  the  testimony  that  he  did  so— have  held 
it  good  under  the  35th,  and  no  other  section.  It  is  ridiculous  to  apply  it  to 
any  other. 
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Th«  crikieiBis  hera,  the  real  objection  b^ra,  k  daplidty.  But  if  it  w€re  d<Mible» 
it  would  be  equally  double  and  equally  bad  under  every  aectioa.   If  tha  Jadg« 
iuid  held  it  double  and  Lad  held  that  that  was  a  good  objection  after  Terdk^  it 
would  ha?e  been  his  duty  to  arreet  the  judgment,  and  to  dischaige  the  jiriaoiker* 
He  had  in  that  case^  no  other  duty,  no  odier  authority.    A  conviction  on  an 
indictment  bad  for  cause  after  verdict,  ia  no  conviction.  And  the  defendiuit  here 
can  only  escape  from  our  charge,  by  charging  himself  with  having  wiifolly, 
arbitrarily,  without  any  authority  of  law,  sentenced  a  man  as  a  criminal,  who 
had  been  legally  found  guilty  of  no  crime  whatever.   That  is  the  only  eaeape. 
Whatever  objeotions  could  be  taken  to  that  indictment,  after  verdict,  oonld  only 
be  taken  by  motion  in  arrest    Such  a  motion  was  in  fiict  made^  raising  adl 
these  and  more  than  all  these  objections.    That  motion  was  fully  discoaaed  be- 
fore the  defendant    That  is  the  testimony.    If  he  then  held  these  objectioiM^ 
now  urged  on  his  behalf,  to  be  well  taken,  it  was  his  solemn  duty  to  amat  the 
judgment.    He  overruled  the  motion.    He  refused  to  arrest  the  judgment.    He 
held  all  these  objections,  now  urged  with  so  bad  a  grace  in  his  behalf,  noi  to  be 
well  taken  to  that  indictment    I  quote  his  judgment  against  the  argnment  of 
his  counsel.    I  cite  the  authority  df  Levi  Hubbell  against  the  counsel  of  Levi 
Hubbell.     He  solemnly  passed  on  all  these  arguments  and  aolemnlj  dedded 
them  to  be  wrong.    On  that  modon  he  had  a  choice  of  but  two  things.     To 
hold  the  objections  good  and  arrest  the  judgment;  or  to  hold  the  indiotment 
good  and  give  judgment  and  sentence  under  the  35th  section.  One  or  otho*  of 
those  two  things  was  his  solemn  judicial  duty.    Having  refused  to  aneifc  the 
judgment,  did  he  uad^stand  his  only  remaining  duty  f   Or  did  he  mistake,  did 
he  blunder/    You  have  the  testimony  of  Geo,  B.  3mith,  the  proaccnting  At- 
torney.    He  tells  you  that  after  the  motion  in  arrest  had  been  argued,  he  and 
Judge  Hubbell  conversed  together.   He  t^ls  you  that  the  question  of  the  power 
to  fiae  only  was  diKUssed,  and  that  they  both  agreed  that  the  prisoner  could 
not  be  fined,  but  must  be  sentenced  to  the  peniteatiary.   He  tells  you  that  they 
both  agreed  that  the  court  had  no  other  power,  no  other  discretion,  no  odier 
duty.     Mistake  or  blunder  is  out  of  the  question.    When  the  motion  in  arrest 
was  overruled,  there  remained  nothing  but  the  penitentiary  for  that  unfortunate 
man.   And  this  defendant  in  sentencing  him  to  a  fine  instead  of  imprisonment, 
did  it  deliberately,  did  it  wilfully.    All  the  circumstances  surrounding  it  shew 
that  He  fined  Haney,  knowing  that  he  was  doing  what  was  not  his  duty.  He 
omitted  to  imprison  him,  knowing  that  he  was  omitting  to  do  his  dut^.     He 
did  that  thing  he  should  not  have  dona,  and  did  not  the  thing  he  shoiud  have 
done,  wilfully,  deliberately,  purposely. 

And  what  excuse,  what  palliation  is  set  up  for  this  deliberate  vidatioB  of 
judicial  duty,  this  exerdse  of  a  discretion  against  the  law  of  the  land?  Why, 
that  Thompson;  that  Haney's  neighbors  generally;  that  Smith  himself  the 
prosecating  officer->-who  is  not  proved  to  have  said  so,  who  deniea  it  nnequi* 
vocaify,  but  who  says  now,  and  may  have  said  then,  that  he  thought  Haney 
mofe  gnilty  of  indiscretion  than  of  malice,  and  who  ^erefore  doubted  whether 
Haney  would  be  found  guilty  by  the  jury— that  these  persons  wished  to  hare 
the  unfortunate  man  fined  only. 

Mr.  President,  above  us  all,  judges,  jurors,  witnesses,  counsel,  iriends,  ne^- 
bonr— stands  the  law.  To  esercifie  a  discrotioa  out  of  the  law,  is  to  usarp  a 
power  above  the  law.    Judges  receive  their  powers  to  enforce  the  laW)  not  to 
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ovefride  the  law.  If  Thompson  felt  ifc  a  hard  case  fer  his  unfortunate  friend ; 
if  the  man's  neighbors  generally  felt  it  so;  if  Judge  Hnbbell  and  Smith  him- 
self, If  all  the  State  felt  it  so;  they  had  their  remedy.  It  was  no  excuse  Ibr 
usurping  a  power  abore  the  law.  The  constitution  of  the  State  provides  for 
mercy  to  the  victims  of  the  law.  It  vests  the  discretion  of  mercy  in  the  Gover- 
nor;  delegates  to  him  the  power  of  pardon  and  commutation.  This  conviction 
took  place,  this  sentence  passed,  here  in  the  Capitol,  where  the  Governor's  office 
is  established.  And  those  who  felt  for  Haney  should  have  appealed  to  the  exe- 
cutive clemency.  But  the  power  of  mercy  given  to  the  Governor  is  expressly 
withheld  from  the  Judge.  And  when  Judge  Hubbell  assumed  to  mitigate  the 
punishment  fixed  by  law,  he  usurped  the  functions  of  the  Governor  of  the 
State.  He  assumed  a  constitutional  power,  expressly  withheld  from  his  own 
office.  He  usurped  to  the  Circuit  Judge  of  Dane  county,  a  power  vested  ex- 
pressly in  the  constiutional  distribution  of  the  sovereign  power,  in  the  chief 
«xeontive  magistrate. 

Let  me  read  what  a  great  man  and  a  great  judge,  a  good  man  and  a  good 
judge,  says  upon  this  subject  When  a  pressure  oi  public  opinion,  of  public  ex- 
citement, of  public  anger,  fearful  in  extent  and  power,  such  as,  thank  God  I  is 
unknown  in  this  country  and  will  remain  unknown  as  long  as  our  people  have 
hdih  in  the  integrity  of  their  Courts — surrounded  his  Court  and  threatened  it; 
he  gave  such  an  utterance  to  his  duty,  as  became  a  great  magktrate  on  a  great 
occasion: 

**  Give  me  leave  to  take  the  opportunity  of  this  great  and  respectable  audi* 
enoe,  to  let  the  whole  world  know,  all  auch  attempts  are  vain.  Unless  we  have 
been  able  to  find  an  error  which  which  will  bear  us  out,  to  reverse  the  out- 
lawry; it  must  be  affirmed.  The  constitution  does  not  allow  reasons  of  state 
to  influence  our  judgments:  God  forbid  it  should  1  We  must  not  regard  poli- 
tical consequences;  how  formidable  soever  they  might  be;  if  rebellion  was  the 
certain  consequenoe,  we  are  bound  to  say  ^  Fiat  jusHHct,  mat  calum."  The 
oonstitudou  trusts  the  King  with  reasons  of  state  and  policy ;  he  may  stop 
prosecutions;  he  may  pardon  offences;  it  is  his,  to  judge  whether  the  law  or 
the  crimioal  should  yield.  We  have  no  election.  None  of  us  encouraged  or 
approved  the  commission  of  either  of  the  crimes  of  which  the  defendant  is 
convicted;  none  of  us  had  any  hand  in  his  being  prosecuted.  As  to  myself,  I 
took  no  part,  (in  another  place,)  in  the  addresses  for  that  prosecution.  We  did 
not  advise  or  assist  the  defendant  to  fiy  from  Justus;  it  was  his  own  act;  and 
he  must  take  the  consequences.  None  of  us  have  been  ccosulted  or  had  any 
thing  to  do  with  the  present  prosecntion.  It  is  not  in  our  power  to  stop  it;  it 
is  not  in  our  power  to  bring  it  on.  We  cannot  pardon.  ?Fe  are  to  say  what 
we  take  the  law  to  be;  if  we  do  not  speak  our  real  opinions,  we  prevaricate 
with  God  and  our  own  consciences." 

Mr.  President,  noble  words  of  truth  and  duty.  I  would  to  Heaven  that  tboee 
words  of  Lord  Mansfiekl,  in  bis  judgment  on  Wilkes,  were  printed  in  bold  re* 
hef  in  every  Court  House  in  the  State^  in  sight  of  every  judge  upon  the  bench. 
Mr.  President,  I  would  to  God  that  they  were  in  this  room  now,  to  abide  the 
Bsue  of  this  trial,  in  living  presence  here. 

That  disposes  of  article  3.  I  come  now  to  article  2.  And  I  will  first  aon« 
■delv  very  briefly  and  rapidly,  specification  2  and  3.  There  is  no  question  that 
Hm  case  is  made  out  upon  Aese  spec&ficationa.   Judge  Hubbell,  owning  a  note 


732 

of  Humble's,  goes  to  Graham,  and  asks  bim  to  commence  a  suit  on  the  note,  ia 
Graham^s  own  name  or  in  the  name  of  some  of  bis  friends.    The  genUeniea 
say  that  the  Judge  had  a  right  to  commence  a  suit  in  his  own  name,  in  hk 
own  court.    If  he  had  done  so  and  then  sent  the  suit  to  another  Judge  £cx   I 
adjudication,  it  would  have  been  at  least  an  honest  transaction.     But  there  is  s 
badge  of  fraud  from  the  very  beginning,  in  asking  Graham  to  rae  HubbelTs 
own  note,  in  his  own  court,  in  Graham's  name.  It  is  in  proof  that  Graham  com- 
menced a  suit  upon  the  note  in  his  own  name,  and  that  Finch  filed  a  motion  to 
vacate  and  set  aside  the  Sheriff's  return  to  the  process,  and  that  Graham  mored 
for  leave  to  the  Sheriff  to  amend  his  return;  that  the  cause  was  called  op;  that 
Judge  Hubbeil  then  said  he  ought  to  send  it  away,  not  stating  thai  he  owned 
the  note  absolutely,  but  that  he  had  some  interest  in  it.    Finch  thereupon 
withdrew  his  motion  and  his  appearance  in  the  case.  He  says  that  Humble  had 
told  him  that  there  was  a  good  defence  to  the  note,  but  went  away  and  did 
not  furnish  to  him  the  data  to  defend  the  suit,  and  that  consequently  he  wiih- 
drew  from  it.  Would  Mr.  Finch,  an  astute  and  capable  lawyer,  have  withdrawn 
that  defence,  if  anybody  else  had  held  the  interest  but  the  Judge  of  the  court ! 
If  the  cause  had  been  removed,  he  would  have  had  time  to  have  got- his  defence 
from  Humble.  H«l  he  continued  his  appearance  and  his  motion.  Judge  Hub- 
bell  could  not  have  heard  it  or  Graham's  motion  to  amend ;  they  mvBt  have 
gone  with  the  cause  to  another  circuit  or  awaited  there  the  presence  of  another 
judge.   In  either  case.  Finch  would  have  had  time  to  prepare  his  defence.   And 
let  the  fate  of  these  motions  have  been  what  it  might,  Humble  would  have  had 
the  advantage  of  whatever  defence  he  was  able  to  set  up  against  the  note.   But 
on  the  first  intimation  that  the  note  is  owned  by  the  Judge  upon  the  bendi, 
Finch  withdrew  his  defence,  withdrew  his  nootion,  withdrew  his  appesaranee; 
and  Mr.  Graham  took  his  jadgment  without  opposition. — That  is  the  philosophy 
of  judges  being  suitors  in  their  own  courts  before  themselves.     It  is  oseleas  to 
dwell  upon  it.    The  bare  statement  shocks  all  sense  of  propriety. 

The  counsel  for  the  defence  say  that  this  was  merely  usbg  the  machinery  of 
the  court  My  answer  is,  that  the  court  is  prohibited  from  using  its  machinery 
where  the  judge  has  an  interest  in  the  cause.  His  interests  ousts  his  jurisdic- 
tion, ^nd  let  me  tell  them,  that  the  history  of  that  very  cause,  where  the  de- 
fence was  withdrawn  the  moment  the  judge's  interest  appeared,  is  a  grave  vin- 
dication of  the  morality  of  the  law  in  prohibiting  a  judge  from  sitting  upon  the 
bench  where  his  interest  is  at  stake  in  the  smallest  degree  directly  or  indirectiy. 
A  defence  in  that  cause  would  probably  have  been  made,  if  it  had  not  been 
for  that  very  attitude  of  the  judge.  Graham  as  Graham,'  would  never  have  ob- 
tained the  judgment  unopposed,  which  Graham  as  the  judge  took  by  de&nlt, 
when  all  opposition  vanished  before  the  judge's  interest. 

Again,  thej  say  that  a  consent  is  to  be  inferred  for  the  defendant  by  the 
action  of  his  counsel.  In  the  first  place,  I  have  to  say,  that  this  oocutred  under 
the  statute  of  1848,  which  requires  a  consent  in  writing.  I  have  to  say,  in  the 
second  place,  that  no  consent  can  be  possibly  pretended.  Finch  swears  that  he 
ffave  no  consent  And  when  he  withdrew  his  appearance,  no  one  but  the  de- 
fendant himself  could  consent  When  the  judgment  was  given,  the  defendant 
was  not  represented  in  the  cause,  and  no  consent  could  be  inferred. 

But  let  us  go  on.  A  judgment  is  taken.  *Jt  is  considered  and  adjudged  by 
the  Gircuit  Court  of  Milwaukee  ooonty,  that  Wallace  Graham  do  reoover  and 


r83 

BO  fortlu  Bat  that  is  only  an  alias,  a  disgnise  of  the  real  truth  under  false 
names.  The  Circuit  Court  is  only  an  alias  for  Levi  Hubbel),  and  Wallace  Gra- 
bam  another  alias  for  Levi  Hubbell.  The  true  reading  of  the  judgment  is,  that 
it  is  considered  and  adjudged  by  Levi  Hubbell  that  Levi  Hubbell  do  recover 
and  soforth.  And  that  is  what  they  call  the  machinery  of  the  court.  Levi 
Hubbell  gave  judgment  for  himself.  Sbame  on  such  a  scandalous  and  indecent 
proceeding.  It  was  not  a  judgment  against  Humble,  but  an  outlawry  of  his 
rights  as  a  suitor. 

Well,  the  judgment  is  entered  up.  Levi  Hubbell,  in  the  name  of  Graham^ 
has  a  judgment  given  by  himself  against  H amble.  An  execution  is  issued  upon 
it,  and  levied  on  the  house  and  lot  of  Humble.  A  sale  takes  place.  Levi 
Hubbell  is  the  purchaser;  but  again  he  hides  behind  another  name.  Graham 
steps  out,  and  Henry  P.  Hubbell  steps  in.  <  Another  badge  of  fraud.  The 
defendant  was  ashamed  to  act  openly  in  his  own  name,  and  he  purchased  in  the 
name  of  his  nephew  and  I  believe  Clerk.  A  sheriff's  certificate  was  made  out 
to  Henry  P.  Hubbell,  really  owned  by  this  defendant. 

In  the  mean  time,  there  were  other  incumbrances  on  the  house  and  lot.    A 
man  of  the  nam«  of  Miller  held  a  mortgage  on  it,  and  he  filed  a  bill  in  the  Mil- 
waukee Circuit  Court  to  foreclose  the  mortgage.   To  this  bill  Downer,  who  held 
an  incumbrance  intermediate  between  the  mortgage  and  the  judgment,  was 
made  a  defendant ;  and  also,  by  some  mistake,  Graham,  in  whose  name  the 
judgment  stood,  instead  of  Henry  P.  Hubbell,  the  purchaser  at  the  sale  on  the 
judgment.  Whether  the  records  did  not  show  the  satisfaction  of  the  judgment 
and  the  sheriff 's  sale,  or  whether  it  was  a  mere  mistake  in  drawing  the  bill,  I 
do  not  know;  nor  is  it  of  any  moment  here.    Graham  did  not  answer.    A  de« 
cree  of  foreclosure  was  drawn  up  providing  for  the  sale  of  the  premises,  the 
payment  of  the  mortgage,  and  of  the  lien  of  Downer,  and  the  payment  of  the 
suiplus  into  Court  The  cause  was  heard  before  Judge  Hubbell  and  the  decree 
was  made  by  him.    And  one  of  his  counsel  says,  that  in  decreeing  foreclosure 
of  that  mortgage,  he  utterly  foreclosed  his  own  interests;  that  he  was  decreeing 
against  himself.    The  other  counsel  insists  that  the  judge  was  entitled  to  the 
surplus  arising  from  the  foi-eclosure  sale,  and  properly  ordered  it  to  be  paid  to 
He^ry  P.  Hubbell  for  his  own  use.  Those  allegations  do  not  quite  tally.  With- 
out stopping  here  to  argue  either,  I  offset  one  against  the  other.     A  day  or 
two  after  the  decree.  Judge  Hobbell  wakes  up  to  his  interests.   He  looks  about 
him  to  see  how  he  can  secure  his  interests.   He  determines  to  do  so,  by  becom- 
ing the  purchaser  at  the  judicial  sale  in  his  own  court,  which  he  would  have 
judicially  to  confirm  or  set  aside.    He  bargains  with  Downer  to  take  his  note, 
instead  of  cash  for  Downer's  share  in  the  proceeds  of  the  sale.     He  attempts 
a  negotiation  with  Finch  ^  Lynde  to  give  him  time  on  the  amount  of  the 
mortgage.    They  refuse,  and  he  raiaes  the  money  to  pay  the  mortgagee.  The 
sale  takes  place,  and  the  property  was  bid  in  for  him.     But  again  he  uses 
another  name ;  Henry  P.  Hubbell  is  the  nominal  purchaser  at  the  sale.    Ano- 
ther badge  of  fraud.     The  cause  comes  again  into  court,  upon  the  commis- 
siooer'a  report  of  sale.    One  of  the  gentlemen  says,  that  it  was  unnecessary  for 
the  court  to  confirm  the  sale.    I  do  not  understand  it  so.    I  am  inclined  to 
think,  that  under  the  statute^  eonfirmation  is  essential  to  the  validity  of  the 
deed.  But  at  all  events,  before  confirmation,  the  mortgagor  had  a  right,  under 
proper  eiroumatanoeay  t^  have  the  wde  vacated.    Such  a  motion  would  hare 
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been  heard  before  the  Judge,  who  was  a  purchaaer.    That  ia  the  role  of  pise- 
tice  in  this  extraordinary  proceedings    Well,  the  Judge  becomea  the  parchaser^ 
in  the  name  of  Henry  P.  Hubbell,  at  the  e^le  of  the  commissioner  appointed 
by  himself,  held  under  his  own  deer^,  reported  back  by  the  commiBsiaDer  to 
]iiiQ — ^the  purchaser — to  be  confirmed  or  set  aside  as  the  nature  and  drcum- 
stanoee  of  the  sale  might  in  justice  require  I    He  thus  purchases  the  propeity 
for  some  $1000,  which  he  shortly  after  sold  to  Rice  for  $1300.     The  nomiiud 
purchaser  was  Henry  P.  Hubbell,  not  a  party  to  the  suit,  not  having  any  mte- 
rest  apparent  in  the  pleadings,  or  provided  for  in  the  decree.    And  jet  be  has 
credit  for  the  surplus.    The  Judge  paid  the  amount  due  on  the  mortgage,  and 
gave  his  note  to  Downer  for  that  interest    There  was  a  balance  of  some 
amount,  I  do  not  recollect  how  much,  that  remained  unpaid  to  the  commij- 
sioner.    The  young  roan,  Wyman,  who  was  the  commissioner,  became  uneawj. 
He  was  liable  to  be  called  upon  by  Humble  to  pay  the  surplus  arising  from  the 
sale.    The  Judge  is  spoken  to  about  it    He  says — ^  Well,  I  supposed  you 
knew  whom  that  surplus  was  going  to."     Downer  advisee  that  an  applieatioa 
should  be  made  in  the  name  of  Henry  P.  Hubbell  to  the  court,  for  leave  to 
draw  the  surplus  monies  and  apply  them  on  his  lien  on  the  mortgaged  prenu- 
ses.    And  accordingly,  Henry  P.  Hubbell,  not  a  party  to  that  cause,  without 
any  provision  in  the  Decree  for  the  payment  of  himself  or  of  Graham  id  the 
premises,  comes  iuio  court,  and  asks  and  obtains  leave  so  to  draw  out  mad 
apply  the  surplus  moneys.  His  application  is  heard  and  passed  upoaby  Jadge 
Hubbell.    The  money  apparently  belonged  to  Humble.    But  Levi  Hubbett,  iu 
the  name  of  Henry  P.  Hubbell,  applies  to  Levi  Hubbell  for  the  money;  and 
Levi  Hubbell  orders  the  money  to  be  paid  to  Levi  Hubbell  by  the  name  of 
Henry  P.  Hubbell. 

I  cannot  stop  to  comment  on  the  scandalous  proceeding.  I  can  conceive  no 
plainer  case  of  the  violation  of  the  statute,  no  plainer  case  of  a  judge  adjudi- 
cating upon  his  own  causes^  his  own  interests,  than  is  disclosed  by  the  hikorj 
of  tl^  two  causes.  A  double  noockery  of  judicial  impartiality  and  jndicul 
integrity  I 

I  have  hurried  through  these  two  specifications.  I  come  now  to  the  Taylor 
judgment.  That  will  require  more  time  and  consideration.  It  appears  in  evi- 
dence, that  Jonathan  Taylor  had  a  claim  against  the  city  of  Milwaukee.  And 
that  prior  to  the  organiasation  of  the  State  Gbvemment,  he  applied  by  his 
counsel.  Judge  Hubbell  and  some  other  gentleman,  to  the  district  court  of  Mil- 
waukee county  before  Judge  Miller,  for  a  mandamus  against  the  City.  The 
application  for  a  mandamus  was  not  heard  until  after  Wisconsin  became  a 
State,  and  was  then  heard  by  Judge  Whiten,  Judge  Whiton  refused  a  manda- 
mus on  the  ground  that  Taylor  had  a  perfect  and  adequate  remedy  by  ordi- 
nary action  at  law.  Thereupon  a  suit  waa  cominenced  by  him  against  the 
City,  in  the  circuit  court  of  Milwaukee  oountj.  Judge  Hubbell,  who  had  been 
counsel  for  the  party  on  the  subject,  though  never  counsel  in  the  cause,  then 
iterpreting  the  Statute  as  I  interpret  it  to-day,  properly  sent  the  cauie  to  Bacine 
county,  in  Judge  Whiton's  circuit  Finally  a  judgment  was  obtained  there,  ii 
the  winter  of  1851,  some  time  I  believe  in  Deosmber,  in  faVor  of  Taylor  i^inst 
the  oity  of  Milwaukee  for  $1,066,66.  It  seems  that  during  the  session  of  the 
Supreme  Court  that  winter,  Taylor  wrote  to  Judge  HiibMl  to  inquire  abeaC 
the  result  of  hia  suit  Judge  Hubbell  imiaediatdy  anawwred  Tajrlor  bj  a  lettv 
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prdduced  bere,  dated  ia  December,  1851,  in  wbicb  bj  some  mistake  be  told 
Taylor  tbat  Jadge  Whiton  bad  awarded  a  mandamus  against  tbe  citj.  A  few 
days  later  he  wrote  Taylor  another  letter,  which  I  wish  to  read  to  the  Court 
There  is  a  natural  mistake  in  the  date.  It  is  proved  and  admitted  to  have 
been  written  in  January,  1852. 

*  JPrivaU. 

<*  Madisoit,  Jan.  8,  1862. 

**  Mr  DxAR  Sir  :  I  was  mistaken  in  the  focm  of  the  judgment  which  Judge 
Whiton  was  to  pronounce :  and  his  absence  from  Madison  has  prevented  his 
deciding  until  yesterday. 

^  Last  evening  he  sent  to  Raeine  a  judgment  in  your  favor  for  about  $1060, 
against  the  City  of  Milwaukee.  This  is  an  ordinary  judgment  collectable  in 
money;  and  you  are  not  bound  to  take  orders.  It  includes  the  amount  of 
orders  not  issued  and  delivered  to  you,  with  interest  from  January  1847,  accord- 
ing to  the  award. 

*  I  would  suggest  to  you  that  you  should  assign  the  judgment  to  Heniy  P. 
Hubbeli  or  William  Cook,  for  purposes  of  safety  to  yourself.  And  I  have 
written  to  the  derk  of  the  court  at  Racine,  to  send  a  transcript  of  judgment  to 
H.  P.  Hubbeli,  with  whom  you  will  find  it  when  it  arrives  I  hope  when 
this  judgment  is  collected,  you  will  bear  in  mind  my  old  account  for  services, 
(as  I  do  not  doubt  you  will.)  I  have  been  material  service  to  you  in  making 
explanations  to  Judge  Whiton  at  this  place. 

**  In  haste, 

**  Very  truly  yours, 

"L.  HUBBELL. 
"  Mr.  JoHH  Taylor, 

"  Milwaukee.'' 
Mark,  here  is  the  same  Henry  P.  Hubbeli,  who  was  his  alias  in  the  Humble 
affair,  and  the  same  William  Cook  of  the  case  of  McGrath  &;  Cook,  to  one  of 
whom  the  Judge  suggests  to  Taylor  to  assign  his  judgment,  ^  for  purposes  of 
safety  to  himself.'*  It  is  made  a  reproach  against  Taylor  now,  that  he  put  his 
property  out  of  his  hands  to  avoid  the  creditors  of  Locke  <fe  Taylor.  Some  do 
so  of  themselves.  Some  do  so  ill  advised  by  counsel.  Taylor  had  done  so  un- 
der the  advice  of  Hubbeli  when  at  the  bar.  Here  he  is  advised  to  do  it  by  a 
Judge  upon  the  bench,  in  a  letter  written  on  the  bench  of  the  Supreme  Court 
of  the  State  of  Wisconsin.  Taylor  acts  upon  the  judicial  suggestion.  Upon 
tbat  suggestion,  and  for  no  consideration,  he  executes  an  assignment  of  the 
judg[ment  to  Henry  P.  Hubbeli,  which  however  was  never  acted  upon.  Judge 
Hubbeli  returns  from  Madison  to  Milwaukee.  He  sees  Taylor,  and  nego- 
tiates with  him  for  the  purchase  of  the  judgment.  He  insists  upon  some  dis- 
count, I  forget  how  much.  He  insists  upon  the  payment  of  tlOO  for  his  ser- 
^  vices — ^fop  making  those  explanations  to  Judge  Whiton,  which  he  boasts  of  in 
his  letter  in  connection  with  his  claim  for  services.  It  was  followinof  up  the 
suggestion  of  the  letter.  I  did  not  believe  he  had  made  any  such  suggestions, 
because  I  did  not  believe  Judge  Whiton  would  tolerate  him.  I  asked  Judge 
Whiton  upon  the  stand,  if  any  explanations,  and  what  explanations  had  been 
made  to  him  on  the  subject  by  Judge  Hubbeli.  I  know  that  Judge  Whiton*s 
answer  nrast  hang  the  defendant  on  one  or  other  bom  of  a  pretty  dilemma. 
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Either  ]ie  had  falsely  represented  to  Taylor  that  he  had  heen  of  materia]  aerrice 
to  him  for  the  purpose  of  inducing  Taylor  to  pay  the  tlOO,  or  he  had  been  vio- 
lating his  duty  as  a  Judge,  hy  attempting  to  tamper  in  private  with  aaother 
Judge,  for  his  old  client.   Judge  Whiton's  answer  put  him  on  the  first  bom  of 
the  dilemma,  as  I  believed  it  would.    Judge  Hubbell  had  been  trying  to  im- 
pose grossly  on  Taylor.     Well,  Taylor  was  poor  and  needed  the  proceeds  of 
the  judgment.    He  assented  to  the  discount    He  assented  to  allow  the  hun- 
dred dollars  demanded  of  him.    Hubbell  purchased  the  judgment     Hubbell 
paid  for  the  judgment  with  his  own  money,  his  own  note  and  hia  own  c/aim 
on  Taylor.    He  thereupon  drew  an  assignment  of  the  judgment  to  Levi  Blos- 
som. It  seems  that  the  assignment  was  antedated.    It  is  dated  the  8th  of  Jan> 
uary,  when  the  defendant  could  not  have  been  back  from  Madison  before  the 
16th.  Taylor  executed  the  assignment  to  Blossom  drawn  by  Hubbell,  and  here 
now  apparent  in  his  own  hand  writing.    Taylor  swears  that  there  was  no  one 
present,  except  himself  and  Judge  Hubbell,  when  the  bai^ain  was  made,  when 
the  assignment  was  drawn  and  when  he  executed  it.    He  swears  to  that  urn- 
formly.    He  swears  to  it  before  the  production  of  the  assignment,  and  after  the 
production  of  the  assignment    He  never  flinches  from  that  statement^  which. 
I  can  see  no  object  in  his  making,  if  it  were  untrue.    When  the  assignment  is 
produced  here  by  Blossom,  Henry  P.  Hubbcirs  name  appears  to  it  as  a  sub- 
scribing witness.     I  pronounce  the  name  of  Henry  P.  Hubbell,  written  as  a 
subscribing  witness  upon  that  instrument,  upon  the  face  of  the  instrument  itself^ 
a  manifest  forgery.    Taylor  swears  that  no  human  being  but  hin)self  and  Levi 
Hubbell  were  present  when  the  assignment  was  executed,  and  that  he  never 
saw  it  after  he  executed  it.    He  swears  that  Henry  P.  Hubbell  did  not  witness 
the  execution,  was  not  present  at  it.    The  Court  will  recollect  with  what  great 
and  suspicious  reluctance  Mr.  Blossom  entrusted  that  assignment  of  an  old  paid 
and  extinguished  judgment,  to  the  keeping  of  this  Court  The  suspicion  etnick 
us  the  moment  we  saw  the  paper ;  but  we  gave  no  hint  of  our  suspicion,  no 
clue  to  it    We  only  asked  of  this  paper,  as  of  many  others,  that  it  migbt  re- 
main in  Court.   The  witness  was  captious,  sensitive  and  reluctant.    The  oounsel 
admitted  that  it  was  in   the  defendant's  handwriting,  and  offered  us  a  copy 
which  he  said  would  answer  all  our  purposes.  We  quietly  insisted  on  that  paper 
remaining,  with  others  in  evidence,  with  the  Court  ti  1  this  trial  was  ended. 
But  it  was  not  until  an  honorable  Senator  got  up  in  his  place  and  said  that 
the  instrument  was  already  in  the  keeping  of  the  court  and  must  abide  the 
end  of  the  cause,  that  a  reluctant  consent  was  obtained  for  it  to  remain.  Thea 
the  counsel  got  up,  and  asked  us  what  was  our  object  in  wishing  to  have  the 
original.     The  question  was  pregnant  with  the  suspicions  of  the  counsel  him- 
self.   We  gave  no  answer  to  it    Then  the  counsel  immediately  turned  to 
the  witness,  Blossom,  and  asked  him  the  question,  plump  and  plain,  whether 
Henry  P.  Hubbeirs  name  was  subscribed  to  it  as  a  witness  when  he  got  itf 
The  counsel  knew  what  I  wanted  with  it    It  struck  him  as  it  did  me.    Any 
lawyer,  seeing  the  paper,  would  know  why  we  wanted  it  here.    Every  mem- 
ber of  this  Court  would  know  it   The  counsePs  question  corroborates  Tay  Ws 
oath  and  my  argument    Here  then  is  this  assignment,  written  in  the  hand- 
writing of  Levi  Hubbell,  assigning  the  judgment  to  Levi  Blossom.    The  body 
of  the  instrument  and  the  attestation  clause  and  the  name  of  Taylor,  are  all 
written  with  the  same  ink;  are  all  here  b  good,  aniform,  dark,  Uack  ink;  and 


ihe^  comes  th«  pale  n«meof  Heory  P.  Habbell,  Appave^tlj  written  with  ?iii6- 
^ar.  The  ^bole  body  of  ibis  paper,  every  tbiag  in  it  a;id  about  it,  as  Taylor 
fiwears  ho  (Executed  it  in  Judge  Hubbeirs  office,  atid  as  be  sweara  be  last  saw 
4t;  are  all  written  in  dark,  ghwy  black  ink,  such  as  you  find  io^lawyer^a  offices, 
in  counting  rpoms  and  every  wbere  else,  where  the  use  of  ink  enters  largelj 
into  the  business  of  bfe.  But  the  name  of  Henry  P.  Ifubbell  is  written  as  if 
written  with  anything  but  ink;  written,  as  if  it  bad  been  written  anywhere 
^ut  in  a  lawyer's  office,  anywhere,  except  wbere  ink  is  one  of  the  staples  of 
Jife;  written,  as  if  it  bad  been  written  in  some  place  where  ink  is  rarelj 
used,  where  ink  is  found  faded  and  evaporated,  almost  as  pale  as  vinegar.  A 
subscribing  witntss  would  naturally  use  tlmsame  pen  the  same  ink,  with  which 
the  instrument  was  executed.  I  ask  this  Court  to  look  at. this  paper  even  at 
ibis  distance  (Mr.  Ryan  held  it  up  to  the  Court;)  set  the  palpable  contract  and 
judge  of  the  force  of  my  argument  Judge  of  tiie  plain  truth  and  integrity  of 
Jonathan  Taylor's  oath.  I  have  seen  as  dark  marks  made  with  vinegar.  It  is 
Dot  written  with  the  ink  to  be  found  in  a  lawyer*s  office.  It  could  never  have 
been  written  in  the  defendant's  office,  where  the  assignment  was  drawn  and 
executed  with  the  ink  you  see  upon  its  face.  But  if  that  instrument  was  not 
Tritnessed  when  it  was  executed,  how  comes  the  name  to  it  now,  as  a  subscrib- 
ing witness!  To  contradict  Taylor.  To  prepare  the  way  for  Henry  P.  Hubbell 
tm  a  witness.  To  prepare  the  way  for  Heniy  P.  Hubbeirs  presence  when  Tay- 
lor swears  that  he  was  not  present,  that  he  might  contradict  Taylor's  statement 
But  Henry  P.  Hubbell  is  not  here;  to  his  own  honor,  not  here.  The  attempt 
reacts.  And  this  clumsy  forgery  of  the  presence  of  a  witness,  is  a  glorious^ 
living  illustration  of  the  integrity  of  Jonathan  Taylor's  oath. 

The  hour  of  6  o'clock  P.  M.  having  arrived,  the  Court  adjourned  to  6  o'clock 
^is  evening. 

Saturday  Evsvnro,  July  9th. 

The  Court.opened  at  8  o'clock  according  to  adjournment 

Senator  HuNtsR  imndediately  arose  and  said  :-^Mr.  President,  I  understiind 

from  several  of  the  Managers  that  Mr.  Ryan  is  completely  exhausted,  and  that 

he  feels  it  almost  impossibie  fur  him  to  proceed  in  bis  argument  this  evening. 

I  now  move  therefore  that  this  Court  adjoam  till  Monday  morning  next  at  9 

Vdock.    Carried  unanimously. 

VORiriBrO  SS88I0K. 

MoivDAT,  July  11,  1853. 

Mr.  Ktav  resumed  his  argument 

Mr,  President,  I  owe  a  warm  acknowledgment  to  this  Court  for  the  kind- 
seas  done  me  by  the  adjournment  of  Saturday  evening.  I  also  owe  the  Court 
an  apology  for  having  occupied  tbeii'  attention  so  long.  I  have  myself  felt 
throughout^  that  while  any  argument  I  could  make  would  be  far  below  the 
solemnity  and  importance  of  the  occasion,  the  argument  I  have  been  able  to 
submit  on  the  part  of  the  Assembly,  in  mv  exhausted  condition,  has  been 
weaker  and  more  tedious  than  such  as  I  might  be  ^ble  to  command,  in  a  state 
of  less  physical  and  mental  wearineas.  .' 
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It  bsB  b^n  BU^gfditted  to  me  since  Sattir<hy  etemog,  Mr.  Preeldent,  Qnmt  froa 
some  oversight  in  tbe  Imny  of  argument,  I  omitted  to  comment  upon  tlie  tead- 
mony  op  Specification  2  of  Aiticie  4,  that  Judge  Hubbeil  sat  as  one  of  fbe 
Judges  of  ue  Supreme  Court  in  the  case  of  Hungerford  and  Cashing,  after 
he  had  been  retained  bj  Hungerfoid  up6n  the  indi<itment.    I  do  not  Fefnem- 
ber  how  that  was.     I  think  it  tery  likely  I  may  have  made  the  omiaaoon.     I 
Lave  been  unable  to  read  over  this  testimony  at  length  ^nce  it  was  taketi,  md 
have  trusted  to  my  memory,  together  wHh  occasional  references  to  the  printed     | 
testimony.    And  on  Saturday,  m  speaking  almost  wholly  without  notes^  fo  a     | 
state  of  great  weariness  arising  from  the  protracted  labors  of  this  trial,  I  think 
I  must  Imve  omitted  to  notice  many  things  importatant  to  the  consideratiim  of 
this  case.  For  all  such  omissions,  I  cbnfide  in  the  memory,  reflection  and  judg- 
ment of  the  members  of  the  Court    And  I  presume  that  I  did  make  tiie 
oversight  suggested  to  me.   Be  it  as  it  ihay,  I  hardly  conceive  it  necessary  now 
to  dwell  upon  the  enormity  of  the  fact.  The  Court  must  recollect  the  tesfimooj 
well. — After  the  final  decree  in  the  ci^uit  court  of  Dane  County;  after  the 
T«tainer  u|>on  the  indictment;  after  the  opinion  given  upon  it;  after  the  leeeapl 
of  the  fee  so  unblushingly  admitted  here;  whed  the  cause  came  to  the  Bopreme 
Couit,  the  Judge  of  the  second  judicial  circuit,  with  that  connection,  wftfi  that 
retainer,  with  the  proceeds  of  it  about  him,  intruded  amongst  the  Judges  of  the 
Supreme  Court,  and  sat  in  solemn  mockery  of  justice,  on  a  cause  iorofvfng^  as 
they  say  9100,000  or  91 50,01)0.  '  I  am  not  going  to  commetit  upon  the  c^aea- 
tions  arising  on  the  indictment     I  deem  them  immaterial  here.    'Whatever 
they  were,  his  retainer  was  no  less  a  retainer.  Whatever  they  were,  lie  was  no 
less  the  feed  counsel  of  Hung^rford  *on  the  subject  matter  6f  the  indidmeni 
At  the  bar,  he  cculd  not  honorably  have  taken  a  retainer  against  Hungerfoid 
in  the  civil  suit    Yet  as  Judge,  he  sat  in  judgment  upon  the  cause.    I  am  mst 
now,  when  I  have  passed  the  subject,  going  to  dwell  on  the  enormous  in  de- 
cency, the  monstrous  wrong,  of  his  sitting  m  that  cause.     AH  aigument  palea 
before  the  monstrous  Iniquity  of  the  simple  fact    I  take  the  &et  as  I  find  it 
here  in  proof.     I  am' not  goiffg  to  dwell  upon  what  I  know  out  of  the  pnx)^ 
of  Uie  defendmt'a  cohdoct*^But:a8  3ie  defendant  has  seen  fit  to  introdaoe  my 
Hame^n  conneetion  witiilits ^etainef  oit  the  indictment-— as  ray  name,  utterly 
inal^fant  to  the  mmta  of  tHia  ana,  haa  beeti  studiously  dniwa  is  upon  every 
possible  occasion  and  in  every  possible  way — I  t^kie  leave  here  to  m^ke  a  state- 
ment as  a  personal  explanation.    I  was  retained  by  Hungerford  on  the  indict- 
ment and  argued  the  motion  t^^quash  it    That  was  my  entire  connection  with 
the  case.    I  never  was  instructed  on  the  facts  by  Hungerford.    I  acted  merely 
on  thelega)  q/if^ions  afnaiag  on  the  face  of  the  indictment   I  was  never  re- 


letainer  w'aa  bflfered  to  me  by  Jfudge  Cjrawford  for  some  ,of  the'.dei^'dajbfs  m 
the  Chancery  suit,  soon  after  trie In'di'ctitient  was  disposed  of,  w^ic^'^FiefiisM. 
A  retainer  bas  since  been  ofil^red  td'me  by.an  emfiient  lawyer  Of  V^ss^'KtlJe^ 
as  administrator  of  Hr.  Kantoiil/iohe  '<^  the  origfnaf  defehdfintL  no^  'de^  I 
again  refused  it  It  was  a  lat-g^  sacrifice  of  pecuniary  interesf '^htKh  TtiMd 
ai  afford;  but  it  was  my  duty  and  no  more  than  my  d*u1ty,.^^'I*cdh(^l£fthit 


73? 

ttiy  eopMotion  wiA  tfa^  iodieioMnt)  estopped  m%  ia  honor  imd  profe8«ional  mo- 
jraUty,  from  an  adveise  retamer  in  the  civil  suit,  although  1  was  oiever  retained 
by  Unpgerford  in  it.  But  though  I  could  not  be  oouiuel  ^inat  Huoge^ford^ 
the  dtfendant  conld.be  Judga^against  Cashing.  So  much  to  supply  omissions 
on  Uiat  Specification. 

Mr»  Praaidentf  when, the  Court  ^joumed  Saturday  afternoon,  I  had  begun 
-to  eocanieiit  upon  the  proofs  given  to  the  first  Specification  of  the  second  Arti- 
cle, I  had  traced  the  recovery  of  the  judgment  by  Jonathan  Taylor;  I  had 
Imoed  the  ooquetting.of  the  Defendant  with  the  Judgment  from  the  time  it  was 
rendered  till  it  was  assigned  to  Levi  Blossom.  I  had  traced  the  purchase  of  it 
by  the  defendant,  and  his  payment  for  it  in  his  own  money  and  his  own  note. 
I  had  traoed  the  assignment  of  it  made  between  him  and  Taylor  alone,  to  Levi 
BIo89Qiti,  who  for  ail  that  we  know,  knew  nothing  of  the  existence  of  the  ydda- 
ineni  at  that  time.  Taylor  certainly  swears  that  he  had  never  negotiated  wiQi 
jBloaaom,  never  spoken  to  Blossom,  never  seen  Blossom,  on  the  subject  of ^ that 
judgment,  when  he  sold  it  to  Hubbell,  and  at  Hubbeil  s  rei^uest  assigned  it  to- 
Bloasoni.  1  had  commented  upon  what  struck  roe  upon  the  face  of  that  assign- 
snent,  and  upon  what  appeared  to  have  struck  the  counsel  upon  tlie  other  side^ 
fls  weii  .as  mysdf^  as  a  forgery.    And  there  I  was  stopped  by  the  adjournment 

When  the  witness,  Jonathan  Taylor,  was  last  upon  the  stand,  an  attempt  was 
made  to  puzale  him,  aa  to  whether  this  assignment  was  not  a  copy  of  the 
prior  assignment  made  to  Henry  P.  HubbelL    It  could  not  be  literally  a  copy, 
because  the  names  of  the  assignees  are  difierent.    I  cannot  tell  and  I  do  not 
care,  whether  it  is  in  other  respects  a  copy  of  the  previous  assignment    It 
may  have  been  copied,  drawn,  dated  and  all,  as  the  question  was  put  to  the 
witness.    It  may  be  that  the  assignment  to  Henry  P.  Hubbell  was  dated  the 
eighth  of  January,  a^id  that  this  assignment  being  subsequently  made,  the  date 
eif  this  was  copied  from  the  other.    That  is  wholly  immaterial.    But  the  witness 
was  not  puzsded  by  the  singular  questions,  so  singularly  put  to  him  by  the  do- 
ieodant     He  stood  up  to  all  the  brow-beatin^»  and  stated  honestly,  and  fairly 
upon  the  ^tand,  what  is  exceedingly  probable  m  itself.   He  stated  that  the  prior 
assignment  executed  to  Henry  P.  Uubbell  was  executed  upon  the  mere  sugges- 
tj(0n  of  che  letter  of  this,  defendant,  was  without  consideration »  was  made  as  a 
mere  form,  intended  to  have,  as  between  the  parties,  no  force  or  validity,    'fie 
testified  ^hat  the  defendant,  when  he  had  purchased  the  judgment,  ana  takea 
the  assignment  to  Blossom,  told  him  that  the  prior  Assignment  would  go  for 
nothing,  a^id  that  it  should  be  returned  to  him.  \ 

And,  by  the  way,,  speaking  of  the  prior  assignment^to  H.  P.  Huhbell,  it  ig 
isid  here, that  it  w^  made  io  fraud  of  the  creditors  of  Taylor  and  Locke;  and 
that  Taylor*.s  tesUmoqy.is  to  be  distrusted  because  he  had  done  such  an  act  L^' 
us  see  whom  tnat  argunnent  hits,  i  Taylor  had  long  been  the  defendant's  client 
Tayk>r,^9eema  to  have  |>ut  the  most  unbounded  confidence  in  the'defendant,  iindf 
in  the  4efeadant*s  adtvicCf  When  Judge' Hubbeil  was  at  (^e  bar,  Taytor*'(»  l^gal 
adviser;  Taylor  under  his  advice  bad;  over  and  over  again  mortgaged  bis  pro< 

Gr-iytahim^  for  tbe  same  object   After 'J'udji:e  Hubbell  ^ent  upon  the  bench 
jlqr.GonjtiniK^  to  mortgage  ■  to  others  fop  the  saine  object,  under  his  advic^. 
Thatisilje,i^tiupouj  of  Tt^yloc,  confirmed  by  tie  unpaid  mortgpjges  produced' 
]^re».  ,And,  ;Mr.  President  if  it  was  wrong  for  an  ignorant  lawman  to  do,  that, 
f)^t!]t{t3^tipdfjffid(e  HuVbell,  sitting  pgori  the  bench  6fJ  justice,  'to  give  his' 
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>  «  » 

written  advice  "to  'ffiat  'Igwofant  afrJ  trwtin^laymim  to  do  k!     T«  8frg«^  k 
judicially  to  him,  Ware  a  tbought  of  ft  wrtered  the  mind  of  the  dieot  r    If  n 
IB  a  reproach  to  Taylor,  tvhat  is  it  io  htm  who  makeB  I  lie  reproach  f      If  everi 
ordinary  layman,  knowing  iittle  aboQt  tho  Faw  ^r  the  nK>raltdes  of  the  Iak^,  b 
to  be  held  lo  this  rigid  uieasure  of  accounrabilitj  before- the  world :   bj  wb&i 
rule,  sir,  should  we  hold  the  judiciary,  appointed  to  teach  ami  adminbt^r  the  Lw 
and  its  inuraliiies  to  the  people?    And  when  the  cottn^)  of  Judge  Hal^KeJi  hen 
in  tliia  Court,  assails  Taylor's  character  because  he  did  make  that  msigiiroeni 
and  did  execute  those  mortgages  to  defeat  the  creditor^a  of  Locke  &  Tay/oi, 
what  shall  we  bav  of  him  wha  sitting  upon  the  bench,  the  exponent  and  living 
j-epreseutative  of  law  and  judnrmcut,  advised  that  very  course  a^Hinst  the  hw 
Imd  its  morality,  to  his  ignorant  and  trusting  client?     Spontaneoiisly  adv«td 
it!     Aye,  advised  it  apparency  with   n  view  to  hie  own  nkiniate  benefit! 
With  what  grace  does  the  reproach  come  from  bira  who  suggested  it?     WrJi 
whai  grace  from  the  learned  Judge,  who  gratu  tously  tempted  the  ignoiant 
layman  to  do  it!     Shall  Satan  tein[)t  u«  and  rtfproaeh  us  with  our  sio  f 

And  the  defendant  seems  to  expect  that  he  can  impair  Taylors  te^iroony  by 
lia  own  naked  assertion,  bis  own  unsupported  pretence,  that  he  did  in  fact  copy 
the  second  assignment  from  the  first.  Suppose  that  assertion  to  be  true.  Tayki 
testifi«  that  he  made  the  bargain  in  Judge  HubbtjllV  office,  and  that  Judg* 
Ifa'oliell,  sitting  at  his  desk,  wiote  the  assignment  to  Btosaom.  He  cannot  tefi 
whether  Hubbell  copied  it,  or  from  what  he  copied  it.  He  can  only  say  that  bi  i 
did  not  know  it  was  copied.  He  ?aid  that  the  first  alignment  was  not  there: 
be  did  not  fiee  it  there,  and  ho  Xv\h  you  that  he  judges  it  was  not  there,  be- 
cause the  defendant  t  Id  him  that  it  was  not  there.  But  he  cannot  aay  that  it 
was  not  amongst  llubl)eirs  pa])er$,  or  on  Hubbeirs  desk.  He  only  knows  tbit 
be  did  not  see  it,  aud  that  Hubbell  told  bim  that  it  wa:<  not  there,  but  tbM  in 
would  get  it  and  surrender  it  to  him.  It  may  be  it  was  there.  It  may  lie  that 
the  defendant  told,  the  witness  that  it  was  not  there,  but  that  it  should  be  re- 
turned to  him  in  a  few  days,  when  all  the  while  be  had  it  before  him  upon  In 
dei-k,  copying  the  second  assignment  from  it.  That  may  all  be.  It  may  be 
that  even  at  that  early  day,  be  foresaw  the  subsequent  proceedings,  and  did  not 
know  whieh  stalking-boise  be  should  saddle  the  judgment  upon,  which  jadieiil 
mask  be  should  weai  upon  his  own  face;  that  be  had  not  determined  wbether 
be  would  pros4'Cute  the  judgment  in  his  own  court,  before  himself,  in  the  name 
of  Henry  P.  HabMl  or  of  Levi  Blossom.  It  maj  be  that  therefore  be  choei 
to  retain  both  Jiwignments.  And  if  so,  it  is  but  an  additional  confimiation  of 
ibe  witness  Taylor,  If  the  defendant's  assertion  be  tru«^  that  he  bad  tba 
assignment  then  before  him  and  copied  fn)ra  if,  when  be  told  Taylor  it  was  not 
there,  it  is  but  an  additional  evidence  of  the  character  given  to  the  raan  by  tbe 
weight  of  tbe  whole  body  of  evidence  in  tins  trial. 

You  have  the  solemn  oath  of  Taylor,  uncontiadicted  aad  unaatAiled,  that  tbe 
aB^gnment  to  Henry  P.  Hubl>e11  was  a  mere  form,  never  acted  on  or  inteaded  to 
be  acted  on.  You  have  his  solemn  oath  that  the  assignment  made,  upon  Judgv 
HubbelFs  purchase  of  tbe  judgment  to  Bloraom,  was  tbe  first  and  only  aeiual 
tale  of  tbe  judgment.  Why,  then,  has  so  much  been  said  here  of  tbe  prior  as- 
eignmeat!  Why  has  so  much  assault  upon  the  witness  and  upon  tlie  caiiaQ, 
been  based  upon  an  irrelevant  paper,  and  an  irr/t^lerant  fact!  Tbe  pnrpo^ii 
plain  enough,  it  was  for  tbe  purpose  of  connecting  Henry  P.  fiubbell  with  tba 
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B^}^  of  tbft  jadgm^Bt  by  Tftybr.    For  the  purpose  of  pw^ring  ih«  way  IW-' 
Henry  P.  Hubbell  to  east  the  weight  of  his  oath  i^iiist  Taylor's.    For  th# 
purpose  of  giving  color  to  the  story  told  us  here  by  Levi  Blossom.     A  dradt  ^ 
Yirma  evidently  mwle  on  the  oath  of  Henry  P.  Hubbell.  Hetiry  P.  Hubbell  waa 
evidently  destined  to  be  a  eoUeagUe  here  of  Levi  Blossom.  •  Tlie  ground  of  hi» 
Idbors  was  evidently  staked  out  for  him.    He  was  to  be  linked  in  with  the  puv- 
ckteer  from  Taylor.   He  was  to  be  present  at  the  actual  sale  by  Taylor.   He  wa» 
to  aid  in  breaking  down  the  force  of  Taylor's  eridenoe.   When  the  assignment 
is  produced  by  Blossom,  Henry  P.  Hubbeirs  name  is  to  if*  in  contradiction  li^ 
Taylor's  oatb^  as  a  subscribing  witnes9.     I  have  commented  on  that  and  shall 
nbtr^peat  here  the  evidence  of  fraud  in  it.   But  the  whole  plan  of  yoking  Henry 
P.  Hubbell  with  Levi  Blo:«om  here,  is  palpable.    That  is  the  reason  why  hia 
name  appears  as  subscribing  witness  to  the  assignment  of  tiluswm.  That  is  the- 
reaaoil  why  the  prior  as»gnment  to  himself  played  so  prominent  a  part  in  the* 
croaa-examination  of  Taylor;  in  the  attack  upon  Taylor.    Where,  then,  is  Henry  , 
P.  Hubbell  f     Or  rather,  first,  where  is  the  assignment  to  Henry  P.  Hubbell  t 
If  there  is  anything  in  it  or  about  it  to  contradict  Taybr,  why  do  they  not  pro-- 
diice  it?     Remember  th.it  Tavlor  never  received  it  back.     Whv  is  not  herei 
Why  u  not  Henry  P.  Hubbell  here!   Henry  P.  Hubbell's  partner  in  New  York 
came  here  as  a  witness  for  the  <(efendant.    Kane  is  his  partner.     Kane*s  nama*. 
and  Henry  P.  HubbelPs  name  are  both  in  the  defendant's  subpoenas.    Kaaa 
aaya  they  were  telegraphed  to  come  here.     Kane  came  aod  said  here  that  ha 
and  Henry  P.  Hubbell  could  not  con\^nieut1y  leave  their  store  together.   Thai 
waa  tbe  reason  Henry  P.  Hubbell  wa»  not  here  then,  to  vindicate  his  uncle  by 
his  evidence.'  Kane  was  examined  o\'er  ten  days  ago.    Kane  went  homo.    Bit 
Honry  P.  Hubbell  has  not  come.    Sinci?  Kane  went,  since  the  counsel  saw  nae 
auapicions  of  this  fraud,  Henry  P.  HubbeU  has  had  time  to  come  nnd  to  be  ex«^ 
amined  atrd  to  be  at  home  again.     Why  is  he  not  here  tn  prove  hi<«  aftmtatioA 
of  the  assignment!     Why  is  he  not  here  for  more  Hgniiioant  and  important 
purpojfes,  even,  than  that?    If  Blossom's  rtory"  be  the  truth,  if  there  be  any 
traih  in  Bloseom's  story,  Henry  P.  Hnbbell  is  a  living  witness  to  it,  bound  by 
the  ties  of  kindied,  bound  by  the  obligations  of  truth  ami  justice,  to  be  here 
upon  the  stand  a  witness  to  it.    You  know  in  these  proofs  that  he  is  the  defen« 
dant's  nephew.   You  know  that  he  was  for  some  time  a  sort  of  confidential  clerk 
in  the  defemlant's  office,  a  youth  growing  up  into  manhood  under  the  defen- 
dant's eye  and  care.    The  defendant  seems  to  have  been  in  some  sort  his  guar*^ 
dian,  perbsps  bis  nearest  living  relative.     Henry  P.  Hubbell  owes  the  truth  ta 
the  defetidant  by  a  thou-and  obligations.     Why  have  we  paltry  excuses  here^ 
instead  of  the  witness  on  the  stand?     Why  is  he  not  here?     Is  eonscieaea 
stronger  with  him  than  his  blood?     If  the  theory  of  this  (U-fence  be  trne,  ha 
owes  it  to  his  blood,  to  his  own  honor,  to  the  holiest  obligations  of  justice,  to  ba 
here  as  witness  to  it.     There  is  no  oversiirhi  in  his  absence.     They  knew  tha 
consequence  of  h^s  presence  in  season  to  have  Imd  him  here;  tliev  called  hiitt 
here,  but  he  has  not  oomo.-  1  tell  you,  Mr.  President,  that  his  absence  is  a  sig^ 
nificsnt,  pregnant  and  important  fact.  That  young  man — I  know  little  of  him— 
honoraWe  by  all  reports  w  hit-h  have  reached  my  eare  in  answer  to  my  inquiriea 
since  I  have  been  Iryincj  this  c^mse,  ha-  |)r»>haMy  liest  served  his  friend,  hisnn* 
cle,  by  his  absence.     I  believe  it.     I  believe  that  he  couM  not  se r\'e  the  defen- 
dant by  the  truth|  and  that  he  would  not  serve  him  by  fslsehood.   His  abseuca 


^siiUo'].  liloi  bdra.    His  absenca  i&  th^  reluotaot  ^videoca  of  tliadefeodiuBlfa  on 
k^re4^  to  the  fal$^lH)od  aod  fr««d  of  this  defenoe^ 
.  Th^ro  r  may  Bafdy  i^>'%  at  laUBt  for  tbe  praae^t,  Uanry  P«  HobbeU  md  tk 
aarigqmaDt  to  him,  I.retuiD  to  the  real  aaaignroeDt^  the  aasigBmeat  to  Hioanoi. 
Ya»a  bave;tbe  aolemo  oath  i  of  Taylor*  that  fa^  bargaiued  for  th^  sale  of  the 
ji44gn)e»\t  With  Levi  Hubb^U  alooei  •  You  luivetha  4iiKli6{iuted  fact  that  Levi 
fiubbeU  alone  paid  for  it,  with  his  owo  mooey  od/.-    You  have  th«  aoJ«a» 
oadi  oif  Taylor,  that  k^<an  1  Levi  Uxibbell  onjy  were  preauit  at  the  aaa^  meat, 
y^u'  have  no  evidenee  agajaat  it    If  that  oath  of  Ti^lor  be  falee,  it  waa  falm 
wftbout  a  motive.     If  it  be  false,  it  was  fadse  witli  the  knowledge  tbait  Lm 
I^bheLl  and  whoever  elae  wps  presoint,  were  witfieaaea  to  it^/alaehood.    If  fah^ 
ittaSBuraed  the  guilt  and  peualtiea  of  peijury»  without  a  nu)tivek .   You  have  it 
given  here  twice  with  fir«nnesB  and  cousi^iteacj^  once  before  aod  oace  after  tU 
peodttotion  of  the  aasignmeut  here.    Aad  you  have  it  given  with  the  asaanutt 
and  ingeDUousQQSB  of  truth. — Taylor  is  no  ahirliiDg  pr  <}uibbliqg  wkaoaa.   He 
was  preMed  hard  upon  hia  crQS^exainiDatiop ;  but  be  looked  to  bia  memory  for 
bfe  evidenoe,  and. testified  withopeo  truth;  bealuranlL  from  di^^oaiag  a<Nia<rf 
hja  weakuessa^,  but  spoke  all  out  upoa  the  stand,  with  the  sianplicitj  of  truth. 
You  have  his  solenm  oath  that  the  sale  aod  thei^ssiguiBent  weie  between  him 
asd'the  defendant  only,  with  no  other  human  presence.    And  tbatataads  ben 
utterly  unoontradicled.  You  have  his  solemn  oatb»  unoontradicte4  h^re^  that  he 
sold  to  Levi  Hubbelland  to  him  only.    You  have  hia  solemn  oath,  uiMxiiitnh 
difted  here,  that  he  was  paid  by  Levi  Hubbejl  «nd  by  him  only.    Yoa  have 
tbsae  facts  confirmed  by  the  defendant's  own.  letter  produced  hers^  in  whioh  h« 
poomiied  to  pay  Taylor  the  note  be  had  glven.for  the  largest  part  of  the  oaa- 
sideratiDn  of  the  assignment,  out  of  the  proceeds  of  tbat  very  judgment*.  Yea 
faanrc  the  solemn  oath  of  Taylor,  that  prior  to  the  assignmeat,  he  never  nego- 
tiated with  Blossom  on  the  aut^eot,  never  saw  him  on  the  subjeet.     Yoo  have 
hi^  solemn  oath  that  he  did  not  know  Blossom  in  the  sale  or  assignoaentof  the 
judgment    The.  fact^  then,  stands  here  uncontradicted,  after  all  their  aasauln 
upon  it,  in  strong  corroboration,  of  Taylor's  whole  testimony.    The  faei  stands 
here  beyond  the  reach  of  contradiction,  that  Levi  Hubbeli  and  Levi  Hebbeil 
only,  was  the  purchaser  of  the  judgment 

Let  me  pause  to  notice  here,  a  singular  notion*  The  defendant's  oouDaelaji 
that  there  was  an  estoppel  there  upon  Judge  Hubbeli.  He  says  that  Hubbeli 
having  taken  the  asefignment  to  Blossom^  was  estopped  in  law  from  deoyiog 
Blossom's  ownership  of  the  judgment.  A  pretty  quillet*  that  Doei  net  the 
gentleman  know  that  no  fraud  is  without  its  estoppel  in. law! — Does  not  the 
gentleman  know  that  every  assignment  and  conveyafice  executed  in  fraud  worisi 
an  estoppel  on  the  grantor  or  assignor  ?  Does  not  the  gentleman  know  that 
'^  the  covino  doth  si^ocato  the  right  f"  Does  the  estopple  ettinguish  the  fraud, 
of  which  it  is  the  coDsequence  f  To  what  end  say  here,  that  there  was  an 
estopple!  If  Judge  Hubbeli  was  practising  a  fraud  upon  his  ofSoe  and  his 
court,  is  it  mitigated  by  the  fact  that  he  put  it  in  Blossom's  power  to  practise 
afraud  upon  himself?  Does  not  the  gentleman  know  that  all  sueb  pretty  trans- 
aotiens  as  this,  are  carried  on  in  faith  of  an  old  proverb^  in  faith  of  '^  honof 
among  thieves?" 

To  resume.    We  hare  the  fact,  beyond  all  oonlnadicti^Pi  that  Levi  Hubbeli 
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l^^^f.    Whfttepror  mftj  biiye  ih^ipp^e^  afteriftfrcfii^  when'  tqi^,  naogimi^Qi  wm^ 
e^fiOQ^tsd  he  idono  was  int^roeted  in  tiha:  pur^haffo*    Wbateyer  v^b^.  have  hap« 
P9P$ld,  M&erwards,  when  tb^  a08ig^m^nt  w«3  executed,  th^  name  oC  lijBvi  Blofr- 
8^91,'  aa  assignee,  was  a  mere  madc^    Huhbell.  waa,  the.  rfuil,  asngDecu.    Blpfvoxxi. 
isaa  hi4  dpujble*   The  real  being  bid  behind  the  Q)ask  of  lievi  BlotaoimV  name|. 
-^f^  L^vi  fiubbell.     If  T^lor  is  reproachevd  foif  havingy  by  Levi  Hubbell's  ad- 
¥^y  hiddep  his  little  property  behind  tbe.iofisk  of  Leyi  Habi>ell  fijid  the  mask 
c^. Henry  P.  Hubbell;  if  such  masks  auc  deioounced  here  'with  moral  zeal  in 
t^  pame  of  Levi  Hubbell;  I  asl^  why  L^vi  Hubbeli,  in  tlie  purchase  of  that 
joidgii^eDti  resorted  himself  to  a  mask  f     What  iqterest  had  he  tp,  hide  hiji  pur- 
chi|to  behind  the  broad  screen  of.  Levi  BIosBom's  nameS .  The  purchase  itself 
wiaS;an  honest  purchase.  There  was  qo  r^roach  in  the  property  h^.took  in  the 
j)idgmeni — If  he  bought  it  with  an  hoi^est  intent,  intendipg  to  de^l,  honestly' 
-vfiiik  it)  why  not  honestly  and  openly  take  the  assignment  in  his  own  namel 
I^can  see  a  jucjipial  delicacy  in  the  suggestion  to  Taylor  to  make  the  prior  aa- 
fijgpmeot,  without  oopskleri^ipny  to  Henry  P.  Hubbell  or  Wm,  Cook«    Taylor 
t^us  that  he  made  all  his  o^ortgages  to  Levi  Hubbell,  before  he  became  a 
jfj%e>  but  aflerwarids,  for  the.  sake  of  judicial  decency,  the  Judge  advised  him 
t(».  vi^ke  th^  to  his  nephew,  Henry,    So  when  this  aasiffomeut  was  meaut  for. 
s  coyer,  he  suggested  the  name,  of  his  i^ephew  and  his  tool.  Qut  when  it  became 
;|A,^paI  parchas€i»  when  there  was  no  fraud,  and  when  a  new  assignment  was 
tj|)ie%  why  not  nl^ne  the  actual  purchaser,  not  a  mask  ?    The  assignment  did 
sot  proceed  upon  the  old  one.    It  did  not  come  from  Henry  P.  Hubbell.    It 
q^me  from  Taylor«  Why  not  name  in  it  the  real  vendee,  a^  well  as  the  real  ?en- 
4orf    Why  lurk  bdiind  a  mask?    Mr.  President,  Thuth  walks  erect,  Jubticb, 
If  jslk^  openly,  Honbstt  walks  i^ked  over  this  earth  of  ours.  They  wear  no  masks.; 
What  ia  it,  sir,  that  wears  a  mask  ?    What  is  it,  sir,  that  stalks  about  draperied 
i^^.ol^scurity  ?    What  is  it  that  dare  not  look  ihe  world  in  the  £aoe,  but  hides  its 
f^OB  behind  a  mask  t    Fraud,  sir,  Fraud  1  . 

Aiid  mark  it  well,  Mr.  President,  here  in  the  very  beginning  is  a  very  badge, 
of  fraud.  Here  in  the  very  beginning,  before  Blossom  becomes  a  party,  is  a 
badge  of  fraud,  putting  men  to  suspicion  of  some  contemplated  wrong.  Tou 
c^MAot'  consider  the  subsequent  dealings  with  this  judgment  rightly  or  intelli- 
g^tly,  without  considering  all  the  antecedents,  without  eqnsiderinff  this  badg^e 
of  premonitory  fraud.  In  the  very  purchase  ^and  assignment  of  the  judgment 
tJbieve;  was  a  badge  of  fraud,  not  accounted  for  by  the  purchase,  but  to  be  sc- 
opmi^ted  for  only  by  the  subsequent  uses  of  the  mask,  behind  whicn  the  rea]( 
Iprchaaer  skulked. — Mark  that  well;  it  will  be  of  infinite  sigpifica^ce  hereafter* 
By  the  law  of  the  land,  that  secrecy,  that  hiding,  is  one  o^  the  known  and 
Sttttled  badges  and  evidences  of  fraud.  Mr.  President,  it  was  the  seed  of  fraudf 
We  shall  see  it  grow  and  ripen  and  bring  forth  the  fruit  o^  fraud. 
'  Taylor  testifies  that  to  the  end  of  these  transactions,  no  word  ever  passed 
betfween  Blossom  and  him  on  the  subject,  except  the  single  conversation  in 
Hubbell's  office.  Blossom  says  that  belore  he  took  the  assignment  of  Taylor 
f^om  Henry  P.  Hubbell,  he  asked  Taylor  whether  ^bere  was  any  defence  to  the 
judgment.  Which  speaks  the  truth?  Blossom  ia  a  shrewa,  able^  cautioua 
t^iuiiiess  man,  not  unlikely  to  \)Q  suspicioi^  and  disl^tful.  W^ould  he  put 
^^  question  to  Taylor  ?    He  was  to  take  an  assignment  of  Taylor.    His  title 
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was  to  come  fVom  Taylor.    Tajlor  ^as  the  last  man  to  ask  tbat  qnestiott  oC 
Taylor  was  bis  rirtual  vendor.     Taylor  had  received  a  part  and  was  to 
the  balance  of  the  pric^,  for  whfch  he  had  sold  the  jadgroent    If  there 
an  ofiset  or  defence  to  the  judgment,  it  would  have  been  Taylor^s  interert  t» 
deceive  him.    Blossom  is  too  shrewd  an«.I  cautions  to  have  relied  on  Tajlof^ 
word  about  it     If  Blossom  were  dealing  with  that  judgment  as  a  parchaaer, 
Taylor  is  the  last  Ttian  he  would  have  asked.     He  would  have  aslced  Judge 
Hubbell  rather.     If 'he  were  purchasing  from  any  of  them,  paying  bis  money 
for  the  judgment,  Blossom  would  have  known  that  the  city  of  Milwaulree 
should  answer  that  question,  not  Taylor,  The  city  would  have  an  interest  in  dt»> 
closing.    Taj'lor  an  intercbt  in  concealing,  any  defence  or  ofiset  to  the  jodg- 
ment.    And  if  Blossom  were  pursuing  a  bargain  in  (he  purchase  of  that'jadg* 
ment,  and  providing  against  loss  or  disappointment,  with  his  business  shrewd* 
ness  and  tact,  he  would  have  made  the  inquiry  at  the  office  of  the  Oommon 
Council,  not  of  Taylor:    He  tells  you  he  inquired  of  Taylor.    It  would  not  do 
to  say  he  inquired  of  the  city.     In  tbe  one  case  he  contradicts  our  witness;  m 
the  other,  he  would  8ubj»H;t  himself,  to  contradiction.     J^rtge  between  BIosmib 
and  Taylor,  which  tells  what  is  probable  here,  which  tells  what  is  utterly  irap'^o- 
bable.  But  mark  this.  Blossom  does  not  pretend  that  he  ever  spoke  witli  Taylor 
before  the  assignment  to  him.     Blossom  does  i^ot  pretend  that  he  was  tbe 
purchaser  then.     You  have  then  this  starting" point     You  have  this  pofnt  of 
view,  to  see  Blossom's  story.     You  approach  his  testimon]^  with  this  soKd  fad 
to  stand  on — when  this  assignment  to  Levi  Hubbell  was  executed,  he  had  no- 
thing to  do  with  it.     The  judgment  was  bOiigtit  and  paid  for  by  Levi  Hubbell 
And  the  assignment  of  it  to  Levi  Blossom  was  an  assignment  in  fact,  to  Levi 
Hubbell.     Let  us  now  see  how  that  trust  is  divested.     How  the  judgment 
becomes  the  property  of  Blossom.   How  the  mask  beco'mes  the  man.  It  is  a  feai 
of  legerdemain  worth  studying.     I  think  we  can  detect  the  real  modus  oper- 
andL    Taylor  tells  it  to  you.    Taylor  frankly,  openiy  and  boldly  swears  beifbie 
you,  to  the  subseque^nt  conversation  between  Blossom,  the  defendant  and  bini- 
self.   If  Taylor  has  there  sworn  falsely,  he  has  deliberately  exposed  himself  upon 
the  testimony  of  tvto  witnesses  to  an  indictment  for  peijury. 

Judge  HuBUELL.     Ho  may  be  subjected  to  It  yet. 

Mr.  Ryan.  "Wdl,  we  will  Fee  the  re^^ult  Taylor  came  upon  the  stand;  and, 
knowing  something 'of  this  defence,  its  character  and  its  power,  if  he  sweart 
falsely  here,  he  deliberately  and  wantonly  exposed  himself  to  conviction  far 
perjury.  If  he  were  a  false  witness,  designing  falsely  to  prejudice  this  df-fen- 
dant,  it  would  have  answered  his  purpose  to  say  that  his  conversation  wan  with 
Levi  Hubbell  alon<\  He  would  h^ve  served  his  false  purposes,  then,  withont 
risk.  Blossom  could  not  then  have  contradicted  him.  But  Taylor  t^  no  fa1se« 
cunning  witness  to  fabricate  Fafe  falsehoods. '  He  testifies  openly  from  his  me- 
mory, to  the  fact  as  it  happened,  before  two  witnes^^es;  and  exposed  himself  to 
what  is  here  threatened  upon  him,  an.  indictment  for  peijury,  by  the  oath  of 
the  defendant  and  the  defendarit's  witness.  If  he  has  been  playinor  with  the 
truth  here,  tempering  with  his  oath  heie,  he  mip;ht  have  sworn  with  the  same 
effect,  that  he  had  separate  cniivjTS'^.tions  of  the  same  purport  with  Blossom 
alone  and  with  Hubbell  alone.  But  he  ri^^ks  nil  the  consequences  of  the  irnth, 
and  fells  you  that  they  were  both  there,  and '{hat  one  of  them  in  the  presef>re 
of  the  other,  made  the  guilty,  damning  remark.     It  is  inconceivable  thit  tliit 
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evidence  fihotild  be  false.  We  abnll  see  that  it  ie  strongly  correborated  by  All 
the  ktiown  trutb  of  the  case.  Taylor  tells  yoa  that  shortly  after  be  executed 
the  assignment  to  BloMom,  he  went  fnto  Hubbeirs  room,  and  found  HubbeH 
and  Blossom  conversing  about  the  jndgment.  Bk^som  reported  to  Hubbell  the 
dttiDQ  against  himself  which  the  city  insitited  npon  setting  off  against  the  judg- 
ment, and  suggested  that  therefore  the  judgment  had  better  be  assigned  to 
some  oue  else.  Strong  in  his  judicial  position  to  force  the  city,  Hubbell  de- 
cHned,  and  abided  by  the  assignment  to  Blossom.  He  then  suggeated  the  cred- 
itoi^a  bill  in  Blossom^s  name.  That  is  the  key  to  the  pretended  eztingaieli- 
ment  of  Bloseom^s  trust.    We  shall  see  that  it  is  the  true  one. 

The  apparent  title  of  the  judgment  w&s  in  Blossom.   For  the  irery  reasons  that 
the  assignment  was  taken  in  Blo«om*8  name  to  cloak  the  ownership  of  the  de- 
fendant, for  the  ver}'  reasons  that  Blo»«otn's  name  was  sul«equently  used  in  the 
ciieditor*8  bill,  it  was  essential  to  deal  with  the  city  in  the  name  of  Blossom. 
The  mask  would  have  been  U8ele$«,  had  it  been  once  withdrawn.   So,  when  the 
judgment  was  bought,  Blo&<K)m  fissured- with  the  city  in  his  part  aa  owner  of  it. 
'  An  application  for  payment  ia  made  in  the  name  of  Blosaom  to  the  city.    Blos- 
som duns  the  city.    That  is  to  say,  Hubbell  behind  the  mask  of  Blossoro^a 
nafme,  demands  of  the  city  of  Milwaukee  to  psy  the  ju<lgment     And  mark 
tbi*.     The  city  ^'as  accustomed  to  pay  its  debts  in  orders.     Blossom  would  re- 
ceive^ money,  and  money  only,  for  the  judgment.   They  introduce  Col.  Walker 
to  show  that  the  city  was  in  debt  and  had  no  money.     That  proves  the  expee- 
taiion  of  receiving  money,  a  singulsr  and  sanguine  expectation.    It  was  out  of 
the  order  of  busitteis.   It  was  beyond  the  probabilities  of  good  fortune.    Where 
did  that  hope  ari^f     Whence  did  that  suggestion  come?     It  came  from  Levi 
Hubbell.  Before  Blossom  pretend^^  to  have  had  an  interest  in  the  jndgment,  t>e- 
fore  Hnbbell  himself  had  bought  it,  when  h*^  was  only  preparing  the  way  to 
buy  it  by  getting  itas&igned  to  his  nephew,  that  idea  occurs  to  him.   He  writes 
to  Taylor  that  the  judgnient  is  collectable  in  money  and  that  he  is  not  bound 
to  trtke  orders.    Blossom,  then,  in  urging  the  hopeless  claim  of  money  and  only 
moneys  was  acting  on  Hubbell's  views,  carrying  out  Hubbeirs  sucrgestion.   Yoa 
hear  the  same  voice  from  behind  the  mask,  which  prompted  Taylor.    Well,  the 
citTf  was  in  a  bad  case  to  pay  a  thousand  dollara  cash.    And  the  officers  of  the 
city  seem  to  have  been  rejoiced  that  this  judgment  of  over  $1000  had  parsed 
into  the  hatids  of  one  of  the  city's  own  debtors.     Between  Taylor  and  the  city, 
it  would  ha\'e  been  a  difficult  matter  of  payment;  between  Bloasom  and  the  city, 
it  was  an  easy  matter  of  set-off.  Blossom  owed  the  city  taxes  to  a  greater  amount. 
And  so  the  city  council  say  to  him,  "  Mr.  Blossom,  between  you  and  us  this  ia 
a'  matter  of  offset.   We  owe  you  the  judgment  and  you  owe  us  taxes.    We  will 
get  off  your  taxes  ngninat  the  judgment."    It  strikes  mo  ss  a  very  fair  and  honest 
tw^posillon,  that  the  man  who  owed  the  city  a  large  tax  lijst,  should  allow  his 
judgment  against  the  city  to  wpply  in  liquidation  upon  his  tax.  And  so  Blossom 
would  probably  have  thought,  had  Blossom  been  Blossom  and  not  Huhbell. 
Here  Taylor's  evidencn  dove  tails  exactly,  as  truth  always  tloea.  Taylor  tells  you 
what  I  do  not  think  his  mind  could  have  devised  out  of  nothing.     4e  is  honest 
amd  simple  enough  to  tell  just  what  he  knows,  his  isnocimninjr  brain  to  invent 
ahrewd  anti  skilful  fHlsehood.     He  tells  yon  that  he  met  the  trilh;  of  Levi  in 
cMmdl,  and  that  Levi,  the  mfiAk,  suggested  to  Levi,  the  man,  that  in  onler  to 
ayoid  tbia  unexpected  more  of  the  city,  the  judgment  had  better  be  asiigned 
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to  aoa^body  elfl^;  aoni^bodf,  I  e«ppoa^.ag!riti«|t  wli^m  Uie. tity  ix^\MO$lkm  no 
off^t  But  Levv  the  inaii,  kluew  hb  g«ina  belter  tbiui  his  ab%4oir;  be  knew 
t|g^  itioitey  coqld  odIj  be  fofoed,  no%  eo^aeJf  out  of  the  dty*  H(9  ttid  tlul 
^fould  iBAke  no  diffiwence.  He  then  suggested  the  creditor'e  bill  to  be  filed  Im- 
fore  himself,  to  lock  up  the  city  treasuiy.  This  is  confinyied  by  M  ihe  knpwit 
troth  iQ  this  matter.  ^ 

Xhe  bill  is  filed.  A.n  iojanoltioD  is  aUowed  hf  the  Court  Commiesiooerv  wad 
a  motion  is  made  hj  thedtyto  dissolve  the  injunotion,  Iiam  not^^in^  to 
aigue  the  motion  hera.  I  will  simply  ren)ark  that  I  haye  ao  doubt  that  mouon 
iras  well  taken.  The  city  of  Milwaukee  is  a  municipal  corporatioi^  part  of  tba 
maobinery  of  goverament;  part  of  the  machinery  by  which,  the  8ovore%ntj  cC 
the  State  acts.  U  collects  not  oidy  its  own  taxei^  but  also  the  State  tax  levied 
on  the  prf^iCy  within  its  limits.  It  is  by  a  law  a  trustee  of  several  epecifiiMHid 
dedicated  funds.  It  administera  not  only  its  own  funds,  it  adoinieteiatheaeliool 
fund..  And  I  deny  utterly  that  a  mtmioipal  corporation,  part  ol  the  (oliiical 
machinery  of  government,  collecting  taxes  imposed  by  the, State  fi>r  the  y»erml 
expenses  of  the  State;  imposing,  eollecting  and  administering  tases  for  the  poli' 
Ueal  and  munwipal  government  of  its  inhabitants;  collecting  and  miniateriw 
the  holiest  fund  among  them  all,  the  school  fund,  is  to  be  enjoined  aod  tied 
up^  In  all  its  pecuniary  functions,  like  a  shirking  debtor  who  hides  his  ainees 
from  the  payment  of  his  debt.  Remember  that  this  injunction  enjoined  etery 
fund  administered  by  that  city.  It  covered  the  State  taxe%  the  city  taxes.  JDL 
covered  the  school  fund.  It  covered  every  special  fund  to  be  adtDinkMMied  «Br 
der  the  charter  of  the  city.    It  was  an  outrsge  in  fact  and  law. 

Bat  it  is  ai^ued  here  that  the  Judge's  conduct  upon  that  motion,  m.  nedi- 
fying  the  injunction,  is  evidence  that  he  was  not  the  owner  of  the  judgnemL 
They  contend  that  the  modification  wss  agaipst  the  interest  of  the  owner  of  the 
judgment;  that  if  he  owned  the  judgment,  he  was  acting  against  hie  infterest; 
and  that  therefore  we  are  not  to  believe  that  he  did  own  it   Not  a  coroptiflMn- 
tsiy  argument,  Mr.  President.  But  is  the  fact  sof  Was  the  modification  apmat 
the  intereet  of  the  judgment  creditor!    No,  sir,  the  judge  was  acting  for  fam* 
omn  interest;  directly  for  it    And  so  the  city  authorities  understood  it^    The: 
isgnlDCtion  had  before  restrained  the  city  in  etfect  from  collecting  Its  taaek  The 
modification  was  to  alk>w  them  to  collect,  but  the  injunction  eoatinned  to  te- 
stndn  them  froni  disbursing.    The  ohy  bad  already  aesnmed  the  responaibility 
of  so  far  modifying  the  injunction  for  itpelf.    I  will  read  the  resolution  of  the, 
City  Council :  *"  Resolved,  That  the  City  Attorney  be  directed  to  take  imme- 
diate steps  to  have  the  injunction  ioued  in  the  case  of  Levi  Blcesoa  agsinsl. 
the  city  dissolved ;  aod  tbat^  in  the  mean  time,  the  city  treasurer  be  directed  to 
prosecute  the  duties  of  his  ofiice  as  usual,  with  the  exception  that  be  make  no 
disbursement  in  cash  until  further  ordered."     The  city  applied,  not  for  this 
modification,  but  for  an  absolute  dissolution  of  the  injunction.    But  the  dty 
wouJd  not  await  the  disfiolution  for  one  purpose.    They  direct  the  tieasumr  to 
go  on,  in  defiance  of  tb*3  injunction,  to  collect  the  taxes.    The  truth  was  Ihie— 
that  the  injunction,  as  it  was  issued,  was  against  the  interest  of  all  parties.    It. 
epjoined  the  city  from  collecting  iis  revenues,  and  that  was  equidly  against  the 
intesest  of  the  city  and  its  creditor.    And  there  you  see  how  much  m<»e.  jndg* 
naent  there  is  in  the  head  than  in  the  ma^k•    There  you  see  how  far  better.and . 
mete  keenly  Levi  Hubbell  understood  the  ii^etesiU  of  the  cause  Aao  Le?i  Blee- 
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fl^>.(^<t    Ijavi  Blois^mi  raofimea  bare  tbat  he  wm  oflbod^  wkb  the.  Jndfi^ 
that  he  was  outiiagi^  by.  ine  modificHtioii  of  the  injunction,  which — if  he  had 
bii^D  the  real  man^waa  directly  iand  palpably  for  his  interest    Levi  Hubbell 
uxii4«ralOQd  it  better*    He  knew  well  tbat  it  waa  the  interest  of  the  creditor  of 
the  dtyt  of  every  creditor  of  the  city,  as  well  as  of  the  city  itself  to  collect  the 
ta^.     The  true  interest  of  the  creditor  on  the  injunction  was  to  keep  the  fuud 
i%the  treasury  when  collected — to  enjoin  the  city  from  disbursing,  it,  until  the 
judgfnent  should  be  paid.   But  it  was  against  the  interest  of  all  parties  to  tie  up 
the  hands  of  the  city  from  collecting  her  revenues. 
.  Judgfi  Qdbsux.    Don't  the.  gentleman  admit  that  the  city  of  Milwai»kee 
1^;  alarge  amount  of  outstanding  orders  that  were  receivable  for  taxea»  and 
ii^  ^hich  the  tax  was  always  paid  I 

Mf^  Ryan.  I  have  no  repollection  of  any  such  testimony.  Nor  do  I  under- 
s^nd  s^ph  to  be  the  fact  The  testimony  of  the  witn^f^ses,  as  I  under^nd  it, 
ia^that  a  certain  portion  of  the  tax  was  always  payable  in  money,  and  a  certain 
other  portion  waf  payable  in  orders;  not  that  it  was  always  paid  iq  orders. 
B«t  betbift  as  it  may,  it  was  the  interest  of  the  city,  it  w|»  the  interest  of  every 
•ceditor  of  the  city,  that  the  tax  in  any  shape,  orders  or  cash,  should  be  coU 
looted.  For  if  the  collection  of  the  tax  should  be  interrupted  and  prevented, 
b^  i(  payable  in  whatever  funds,  the  city  of  Milwaukee  would  be  so  much  the 
p9Qffer,  to  her  own  loss  and  to  the  detriment  of  all  her  creditors^  And  if  it  be. 
t^  that  Levi  Blossom  waa  then  offended  and  outraged  by  the  modification,  aa 
b^.A<|i0  pcofeffies,  it  only  proves  that  Levi  Blossom  felt  too  little  interest  in  the 
natter  to  understand  the,  real  interest  of  the  claim,  nominally  his;  but  that 
I^eyi  Hubbell  felt  an  interest  in  it  which  taught  him  the  true  interest  of  the 
judgment  He  did  not  regard  it  as  Blossom  well  might  after  his  fuss  with  the 
city  about  about  the  offset  of  his  unpaid  taxeo^  as  a  question  of  mortified 
Ttnity.  It  was  a  solid  business  interest  to  him;  and  he  understood  his  interest 
U|0.  well  to  refuse  to  allow  the  city  to  prooeed  and  collect  the  tax ;  for  when  coU 
looted  it  would  remain  in  the  treasury  under  the  injunction.  It  was  there  for 
ike  city  and  for  the  creditors  to  quarrel  over^ 

Judge  Hubbell.  Don*t  you  know  when  the  city  received  orders  they  wera 
Cfncelled  f  Are  you  so  unadvised  in  regard  to  the  collection  of  taxes  in  the  city 
g(  Milwaukee,  as  not  to  know  that  when  they  received  a  man^s  payment  of  hia 
t^  in  their  own  orders,  they  were  immediately  cancelled? 

Mr*  Ryan.  I  am  not  testifying  here.  I  am  commenting  upon  the  testimony 
of  the  witnesses ;  and  once  for  all,  if  their  testimony  bears  hard  upon  you,  ap- 
pMl  to  them  and  not  to  rae.  I  say  again — and  I  try  to  satisfy  this  Cpurt,  as  I 
nitve  tried  in  some  other  Courts  in  vain  to  satisfy  them  of  a  reasonable^  plain, 
self-evident  ptoposition — that  whether  orders  received  for  taxes  were  cancelled 
tha  moment  they  came  in  or  not,  the  collection  of  the  tax  made  the  city  so  much 
bptter  off,  increased  so  much  the  ability  of  the  city  to  pay  its  debts.  If  ordeia 
came  in  and  were  cancelled,  the  city  had  expunged  so  much  of  its  debt  and  was  < 
Sf  much  better  able  to  pay  its  remaining  creditors.  If  the  tax  came  in  partly  ia 
money,  as  the  witnesses  say  and  I  think  the  charter  would  show,  then  it  would 
have  a  cash  fund  subject  to  the  injunction.  There  were  certain  taxes  which  were 
pfiyable  not  in  city  orders  at  all,  but  in  money  alone.  This  injunction  locked  up 
tb^  whole.  If  the  State  had  been  awaiting,  if  the  legislature  in  this  Capitol  had 
hpen  awaiting  the  payment  of  the  State  tax  from  the  city  of  Milwaukiaei  there 
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was  an  injunction  In  favor  of  a  private  citizen,  Ibclcing  up  so  thtieb  of  tbe  State 
tax  as  was  due  from  the  city  of  Milwaakee.  The  State  of  Wisconsin  Doald  not 
collect  its  tax  in  that  city,  because  Levi  Blossom  had  interdicted  tbe  reveDoe  of 
the  State.  I  have,  then,  shown  that  if  Levi  Blossom  was  angry  as  he  save  he 
was;  if,  as  be  says  be  did,  he  swore  in  bis  anger  a  solemn  oath  which  tied  hit 
conscience  after;  he  only  shows  that  be,  tbe  keen,  astute,  able,  practised  man  of 
business,  understood  nothing  whatever  of  tbe  interests  which  he  professes  were 
bis  own.  A  rare  failing  of  Levi  Blossom,  not  to  understand  his  own  interaat. 
Iievi  Hubbell  understood  it 

The  Judge  modified  the  injunction  as  I  have  stated,  and  refused  to  disBolve 
it  or  otherwise  to  change  it.    Tbe  city  treasury  was  closed.    Not  only  Iho 
monies  of  the  city  itself,  tbe  tax  of  the  city  itsehT,  but  ali  the  fnnds  which  tho 
city  by  law  collects  or  administer^  were  tied  up.     Mr.  Randall,  who  was  ooan- 
tel  for  the  city,  tells  you  that  believing  tbe  city  had  a  good  defence  against  tho 
injunction  and  against  the  bill,  he  advised  the  city  to  compromise,  in  order  (o  lo- 
lieve  itself  from  the  incubus  of  the  injunction.    The  judgment,  rendered  in  Jan- 
uary, was  for  til 066,66  besides  some  trifling  amount  of  costs.     In  February, 
the  city  at  ting  on  Rnndairs  alviee,  agreed  to  pay  in  liquidation  of  the  judg- 
ment, \U  bond  for  J  1:200,  which  was  worth  and  sold  for  par.     The  judgment 
bore  interest  at  1  per  cent.    The  city  proposed  to  pay,  and  did  eventually  pnf 
a  bonus  or  interest  of  some  35  or  40,  perhaps  60  per  cent  per  annum,  io  onrfer 
to  free  itself  from  tbe  ruin  of  this  injunction;  to  be  rid  of  an  injunction,  which 
tbe  counsel  gravely  tells  us.  had  been  modified  to  suit  them!     Literally,  tbe^f 
issued  an  order  to  pay  the  judgment,  and  the  bond  to  pay  tbe  order.  That  wan 
necessary  to  be  within  the  Statute  which  antli<yrized  the  city  <o  fund  itsorderiL 
But  is  was  all  done  upon  the  understanding  that  the  city  was  to  pay  thfe  judg^ 
ment  with  the  bond ;  the  order  was  only  a  machinery  used  to  leg?dize  the  bond. 
The  bond  is  finally  issued.    Does  Biossom  recisive  it  ?    No,  sir.   Who  receives  itf 
Henry  P.  Hubbell.     Who  sells  it?     Levi  Hubbell.    Who  receives  the  mon^ 
for  it?     Levi  Hubbell.     Does  it  merely  pass  through  his  hands  to  Blossom,  or 
does  be  receive  it  as  his  own?     It  is  passed  to  bis  credit  in  the  Bank  and 
checked  by  him,  from  time  to  time,  in  the  exigencies  of  his  business. 

There  is  a  plain,  c4ear^  consistent  history  proved  and  bonnd  together  by  every 
particle  of  record  evidence  that  exists  in  relation  to  it  The  counsel  on  the  other 
side  resisted  the  proof  all  the  way  through.  They  knew  where  tbe  truth  woukl 
leave  them.  They  battled  air?«r.Bfc  the  evidence,  step  by  step.  They  battled  eveo 
against  tbe  identity  of  the  bond  received  and  cold  by  the  defendant  himself.  Tbe 
counsel  mu«»t  have  known — tbe  defendant  certainly  did  know,  that  it^  was  the 
identical  bond.  But  with  the  insincerity  of  the  whole  defence,  they  re:4isted  the 
proof.  They  thoufrht  that  I  could  not  read  the  bond,  after  it  bad  been  mati- 
lated  when  cancelled.  Tbe  g»»ntlemen  pfot  their  heads  together  over  the  btiod, 
scrutinized  it  and  exultinirlv  dechir^d  that  I  could  not  read  it,  as  a  bond  of 
$1200.  They  8«id  it  wns  so  mutilated,  as  to  prevent  its  being  identified.  They 
said  tlmt  it  wa«< so  mutilited,  as  to  destroy  its  identity.  The  Court  will  recollect 
the  g|pe  with  which  they  ban. led  the  bond  back  to  me,  saying  that  I  could  not 
identify  it  or  even  re.id  it  as  a  bond  of  $1200.  All  this  while  the'  must  have 
known  it.  the  defendant  liinwelf  did  know  it  for  tho  idt»ntical  bond  be  had  sold 
to  Mitchell.  Well,  I  tried.  I  showed  the  remnant  of  the  figures  **  1200'*  in 
tbe  eomer  of  tbe  bund.   1  showed  the  *^  ve'*  before  the  words  '^handred  doibus** 
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xa  the  body  of  Aa/bood.    I  .to&tared  ^  stirniiisQ  \h^%  no  Qnineml€iQdad,;io  ''▼•'' 
except  twdlre.    Mitehdl  sifore  that'b«  had  .had  no<»tber  bood  of  the  cHy  of 
%l200y  aod  that  he  belioved  this  bond  to  be  the  bond  he  had  bought  froo)  the 
defendant.  The  bond  wai  identified  ^inatall  their  caviJs  and  exultation.   And 
IV  hen  it  is  identified  i*nd  pii>vcd  beyond  cavil,  they  own  np  that  it  k'tl^t  true 
and  actoal  bond  sold  by  th«  defendant.     When  they  think  we  ca^DOt  prove 
ihe  troth  they  defy  us  to  prove  it.     When  we  have  proved  it  beyond  cpntro* 
▼ersj.  Oh  I  they  say,  of  course  that  is  the  truth,  and  boast  of  their  sinceritj. 
Their  notions  of  sincerity  remind  me  of  a  story,  better  told  than  I  can  tell  it,  bj 
mn  astute  and  humorous  old  friend  of  mine.     A  worthy  brother  of  a  worthy 
congregation,  was  brought  before  a  church  meeting  charged,  to  use  a  term  fashj- 
ionable  in  this  defence,  with  the  iudiseretion  of  being  a  drunkard.   He  however 
had  forgotten  all  about  it,  and  denied  ever  having  been  drunk  to  his  recollection 
w  belief.    One  of  his  brethren  got  up  and  said ;  *^  Don't  you  remember,  brother, 
$o  and  so,  that  at  soch  a  time  you  fell  from  your  horse  drunk,  and  I  helped  yoa 
up  again  T    **  Oh — ah — ^yes,  now  you  have  called  my  mind  to  it,  I  do  remem- 
ber it,  but  that  is  tlie  only  time  I  can  remember."     Then  another  brother  got 
npand  spoke;  '*  Brotlier,  so  and  so,  don't  you  recollect  the  time  I  found  you 
lying  drunk  on  the  road  under  the  lee  of  the  fence,  and  had  to  help  you  home  ?" 
^Oh — well — yes,  that  had  escaped  me;     I  think  I.  do  remember  something  of 
the  sort  now  j^ou  have  mentioned  it;  but  cannot  remember  any. other  time.'^ 
Other  btx)ther8  got  up  aod  called  his  attention  to  similar  circumstances,  all  of 
irhich  he  raooUeoted,  acknowledged  and  asked  pardon  for.    Finally^  the  worthy 
pastor  of  tlite  chur  h  got  U]>  and  said ;  Brother  so  and  so,  as  you  have  confessed 
ia  many  failings,  might  you  not  just  as  well  own  up  the  whole  charge  nt  once 
and  make. due  acknowledgiTient  and  atonement?''    '* No,  sir,"  answered  brother 
00  and  so,  ^  I  will  own  up  just  as  fast  as  you  prove  and  no  faster."     So  in  this 
ease,  after  all  this  seal  in  resisting  proof  of  the  bond,  when  we  proved  it,  they 
are  like  brother  so  and  so;  *^  Oh  the  bond  was.  all  right.  To  be  sure  we  received 
it,  sold  it  and  spent  it;  bat  we  came  honestly  by  it." 

That,  Mr.  President,  was  the  case  before  the  Committee  of  the  Assembly. 
That  was  tlie  ease,  on  which  the  Assembly  founded  this  Specification.  That  is 
the  case  established  here  beyond  the  reach  of  denial.  The  defendant  bought  the 
judgment  from  Taylor;  paid  Taylor  for  it;  and  took  an  assignment  to  Blossom, 
without  interest  or  privity  in  Blossom.  Upon  that  assignment,  a  bill  was  filed 
in  Blossom's  name,  in  the  defendant's  court^  and  the  defendant  so  adjudicated 
apon  it,  as  to  induce  the  City  to  get  rid  of  it  by  giving  a  bond  for  the  amount 
of  the  judgment  and  a  bonus  for  their  peace.  That  bond  was  received  by  the 
defendant's  nephew,  Henry  Hubbell,  aiid  sold  to  Mitchell  by  the  defendaot,  and 
the  proceeds  were  used  and  spent  by  him.  A  plain,  cogent,  palpable  case.  Not 
Testing  on  Taybr^s  testimony;  proved  step  by  atep  by  the  records,  which  can- 
Boi  lie.  Taylor's  evidence  tallies— step  by  step,  item  by  item — with  the  record. 
The  record  talliea,  dovetaii»--*item  by  item,  step  by  step — ^with  Taylor^s  oath« 
They  each  discbse  a  clear,  eelfevident,  selfsustaining  case  of  monstrous  judicial 
tarpitude^ 

And  bow  do  they  face  that  case  ?  How  do  they  attempt  to  shelter  the  de- 
fendant from  the  crushing  weight  of  that  case? — How  escape  from  the  proof 
that  he  and  he  alone  bought  tha  judgment,  that  he  and  he  alone  received  tho 
pMceeds  of  the  jndgmenti    What  oath  is  cast  into  the  scales  againat  the  OYer* 
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wbdnfioff  w6igbtofth»efSd«iiodf   Ilk  a  bold'hilHirdlbraajoAtiL  HioBryP. 
Hubbell  »  honorably  abeent— Who  lifts  the  gaantlet  of  trath  ?    Who  riiks  Im 
oath  againsi  a  case  00  mimitelj,  fo  ooticlunveJy  provtti  f    Levi  BIcaMMiL    Lm 
-BknBOfn  ts  a  bold  roan.    Whatever  fraud  was  in  that  esse^  he  was  apartf  te 
It    If  Levi  Hubbell  was  guilty  of  hiding  behind  a  nask,  Levi  BIowmd  was 
the  guilty  mask.    If  there  was  a  fraud,  he  was  not  only  a  party  to  the  fraud, 
he  was  a  sworn  party  to  it.   in  the  cveditor's  bill  he  had  sworn  that  he  was  tba 
txwner  of  the  judgment  by  asBignment  from  Taylor.    The  proof  of  eur  emm 
had  therefore  borne  down  not  only  upon  the  dcfondanti  bat  upon  Blossom.  It 
was  a  bold  step  to  face  that  proof.    But  that  is  not  all.    Knowing  his  cobdc^- 
tion  with  the  case,  when  he  did  not  know  our  proofs^  die  Oomiaittee  of  the 
Assembly  took  the  precaution  to  examine  him.  Among  other  witneases  exaoi- 
Sned  upon  this  subjeict  before  the  Committee,  was  Levi  Blossom.   Oor  ease  had 
not  then  been  disclosed  to  the  worid.    The  worid  and  Mr.  Blossom  were  igno* 
rant  how  much  or  how  little  we  knew  of  it     The  worid  and  Mr.  Blossoos 
were  ignorant  what  proofc  remained  or  were  within  our  rsach,  of  the  troth  of 
this  case.     Mr.  Blossom  gave  his  deposition  and  signed  it    Mr.  Bloasom  gave 
such  account  as  he  then  had  to  give  of  diese  transsetions.     It  has  been  piovad 
and  read  here.    I  will  take  the  liberty  of  readhig  it  again.    I  will  read  to  tibe 
Court  all  of  his  deposition  on  this  subject. 

**  I  had  an  assignment  of  a  judgment  in  favor  of  Jonadian  Taykir  va.  tiia 
city  of  Milwaukee.  My  impression  is  that  I  had  said  assignment  of  Henry  P. 
Hubbell.  A  creditor*s  bill  was  filed  against  the  city  for  £e  ooUection  of  and 
judgment  The  judgment  amounted  to  about  $1000.  I  negotiated  with  H.  P. 
Hubbell.  Had  transactions  with  H.  P.  Hubbell  wbo  was  then  owing  me  aosaa 
three  hundred  dollars. — ^Took  the  judgment  at  a  disobnnt  on  said  deosaadt 
making  further  advances.  Owned  the  judgment  absolutely.  Did  not  advance 
the  whole  amount  at  once  for  the  judgment,  bnt  paid  $tOO  or  $260  in  addi* 
tion  to  the  amount  owing  from  H.  P.  Hubbell.  After  die  filing  of  the  oreili* 
tor*8  bill,  I  received  the  bonds  of  the  city  in  pajnnent  of  the  judgment  Sab* 
sequent  to  the  time  I  had  the  difficulty  with  the  City  Oonneil,  I  made  >  an 
arrangement  with  H.  P.  Hubbell  and  did  let  him  have  a  pmtion  of  the  citf 
bonds,  which  he  took  in  a  final  settlement  of  the  iraasaotiona  between  eaid 
Hubbell  and  myself.  I  had  a  conversation  with  Judge:  Hubbell  inrebtioa  to 
the  judgment  I  had  the  conversation  after  the  judgment  had  been  asngaed, 
I  had  no  conversation  with  Judge  Hubbell  during  the  pepdanoy^if  tha  pro* 
ceeding.  I  let  H.  P.  Hubbell  have  a  bond  in  payment  for  the  jndnment  1 
think  I  gave  bim  one  of  the  idendcal  b^nda  whieh  I  leeeived  ftoml^  city  aa 
the  judgment" 

That  was  Blossom's  story  then,  utterly  ioeoosSstent  with  the  raoehi  evideaea 
now  before  the  Court.  He  swore  that  be  believed  he  Imd  -^ha  assignmeait  of 
the  judgment  of  Henry  P.  Hubbell.  He  swore  that  Heiry 'R  Habbett  aw 
owing  bim  Rome,  that  he  made  him  further  advaneei,  Und  was  to  pily  himJter 
balance.  He  swore  that  after  he  had  the  difficulty  with  tha  Ootaaaon  OonndQ 
he  made  a  new  arrangement  with  Henry  P.  Hubbell,  to  liquidate  thabdaiiaa 
with  part  of  the  city  bonds,  the  proeeeds  of  the  jiidgment  1  'UeaWoreifbat 
he,  Levi  Blossom,  received  payment  for  that  jndgnsentikoni  t&e  oity'tiniboada 
^^  the  city,  and  that  he  paid  benry  P.  Hubbfcli  a  bond,  lindhb  thbihgid'otaafaf 
identicnl  bonds  which  be,  Ije^a  BksMa,  liad/reciived  frtai,tbic%  inrfaf-* 
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ttetit  of  tbe  judgment,  for  the  balance  doe  Henry  P.  HubbeU  on  the  pnrdi 
bfihe  judgment 

That  waB  Let i  Blouom  then.    In  utter  refutation  of  that  storj,  the  records 
'€iixdoBe  that  not  several  bonds,  but  one  single  bond  was  issued  to  pay  the  judg- 
ment   The  records  disclose  that  not  Levi  Blossom,  but  H.  P.  Hubbell  himeSf 
Veoeived  the  bond.  The  record  discloses  that  not  Levi  Blossom,  but  Levi  HubbeU 
'disposed  of  the  city  bond  so  issued.    The  record  discloses  that  he  had  an  as- 
signment, not  of  Henry T.  Hubbell,  but  of  Jonathan  Taylor.    'We  find  tile 
Vhole  story  bald  snd  nude,  as  it  was  contradicted  at  every  step  by  the  record, 
-eontradicted'  in  every  material  point  from  beginning  to  end,  by  the  record  which 
^nnot  lie.    Mr.  President,  I  believed  that  the  {Precaution  of  the  Committee  in 
etxanifning  Mr  Blossom,  had  saved  our  case  from  contradiction.    I  knew  that 
his  story  there,  was  impossible  by  the  record.  And  I  could  not  anticipate  a  new 
rersion,  after  so  minute  a  statement,  so  fear  fully  annihilated.   Mr.  President,  I 
believed  that  audacity  would  stop  there.    I  believed  that  audacity  would  sab< 
xnit,  with  what  grace  it  could,  to  such  contradiction.    Sir,  I  was  mistaken. 
"When  it  appears  m  living  proof  that  there  was  no  assignment  on  earth  from 
Henry  P.  Hubbell;  and  that  the  assignment  to  Blossom  was  not  the  asengnment 
of*  Henry  P.  Hubbell,  but  of  Jonathan  Taylor;  when  it  appears  in  living  proof, 
that  not  several  bonds,  but  one  only  was  paid  by  the  c*ty  on  the  judgment; 
when  it  appears  in  living  proof,  that  Blossom  did  not  receive  that  bond,  and 
could  not  share  it  with  Henry  P.  Hubbell,  but  that  Henry  P.  Hubbell  himself 
received  it  from  the  city,  and  that  Levi  Hubbell  sold  it,  and  received  the  pro- 
ee^a.    Mr.  President,  Levi  Blossom  walks  coolly  into  this  Court — the  same 
Levi  Blossom  who  tells  you  he  made  that  deposition  before  the  Committee  of 
the  Assembly,  upon  his  solemn  oath  before  man  and  God,  to  testify  on  that 
'mibject  the  trath,  the  whole  truth  and  nothing  but  the  truth ;  the  same  Levi 
'Blossom,  who  swore  to  the  Committee  that  he  believed  he  had  the  assignment 
V>f  Henry  P.  Hubbell,  swears  here  that  he  had  the  assignment  of  Jonathan 
Taylor;  and  more,  swears  to  a  minute  reason  for  taking  the  assignment  of  Jon- 
<athan  Taylor,  because  he  did  not  choose  to  have  several  assignments  or  several 
(bn  tries. 

Juctge  HuBBSLL.  Did  BIobsoti  swear  that  he  received  the  assignment  from 
pylori  Blossom^  if  I  recollect  right  told  the  facts — that  it  was  executed  from 
Titylor,  but  that  he  received  it  from  Henry  P.  Hubbell. 

Mr.  Rtak.  I  will  read  again  what  he  said  about  it  He  tells  the  Commift- 
lee^ — **  I  had  an  assignment  of  a  judgment  in  favor  of  Jonathan  Taylor  vs.  the 
€ity  of  Milwaukee.  My  impression  is,  that  I  had  said  assignment  of  Henry 
•P.HttbbirtL»' 

Jhdge  HbBBKLL.   What  I  ask  is,  did  he  tiot  swear  before  this  Court  that  he 
*d  have  it  of  Uinrj  P.  Hiibbelll 
''Mr.  tlRAN.    If  the  defendant  w9N  have  a  little  patienCe-<^ 
"  iTudge  HuBBSLt.    1:  only  want  that  you  should  state  the  tr^uth, 

Mr.  Ryah.  I  trust  I  need  no  lesson  of  truth.  I  will  receive  none  from  this 
^effend^t  Mr.  President  it  is  tiot  my  habit  practising  at  the  bar  to  minstate 
testimony.  And  God  forbid  that  I  shmild'do  so  here.  But  I  will  not  flinch  hr 
jltiy 'interruption,  or  fbr  any  Consequence,  frorn  making  what  comments  seem  to 
Ufe  jtist  on  the  testimony  of  this  witness.  'God  forbid  that  I  should  be  so  fhlse 
W  mf  duty.  '  'As  for  Bpeak%  th6  irtith,  this  Court  ii^  jhdge  betireeii  tde'attd 
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this  defendant*    I  did  not  trott  to  my  memqrj.   I  r(^  the  wilaW  depodtioB. 

Av.il  if  any  one  suspects  me  of  reading  it  incorrectly,  he  tnay  read  it  for  hns- 

Judge  HuBBELL.    I  s^^id  nothing  of  what  jcu  read.    I  apoke  of  what  B1q»- 
fiOm*B  lestiinony  was  before  tills  CuurL 

Mr.  Rtan.    'Mr.  Pjesideut,  ther»  the  responsibility  rests  on  the  witnesB,  not 
on  me.     I  am  not  responsible  for  the  contradictions  between  his  evidence  then 
and  now.     I  cnn  see  ^bere  the  discussion  hurls,     I  will  demonstrate  the  con- 
tradiction to  the  mind  of  any  willing  to  rticeive  demonstration.    Blossom  nerer 
pretends  that  he  had  more  than  one  assignment.     And  I  again  to  proceed  say, 
that  Blossom,,  who  swore  to4he  Committee  that  he  had  an  assignment,  and 
that  his  iinpres&ion  was  that  be  had  that  assignment  of  Henry  P.  Hubbeil ;  who 
never  mentions  Jonathan  Taylor^s  name  in  his  deposition,  except  to  state  the 
judgment;  v^ho,  accounting  i'or  his  own  connection  with  the  judgnaent  and  his 
own  title  to  it,  swears  to  the  Conimittee  that  his  impression  is,  he  had  the  a^^gn- 
meut  of  licnry  P.  Hubbeli — now  sweara  to  this  Court  that  he  bad  oi  Ij  tim 
identical  assignment  proved  h^re  from  Jonathan  Taylor  to  him.     And  lie  ii- 
sumes  to  explain  away  his  contradiction  by  the  quibble,  tliat  true  it   was  the 
assignment  not  of  Ht^ury  P.  Hubbeli  but  of  Jonathan  Taylor,  but  it  was  handed 
to  him  by  Henry  P.  Hubbeli  1   Jt  is  pretended  her*;,  that  swearing  to  the  whole 
truth  before  the  Committeee,  when  he  swore  that  he  believed  he  had  the  asaigro- 
ment  of  Henry  P.  Hubbeli,  he  meant  that  he  received  this  assignment  of  Joa- 
athan  Taylor,  through  the  manual  agency  of  Henry  P.  Hubbeli;  that  Henry 
P.  Hubbells  hands  delivered  it  to  him  I    Mr.  President,  fraud  is  in6nite1y  cun- 
ning.   That  is  splitting  hairs  with  a  venge«'mce;  splitting  them  more  finely  than 
they  were  ever  split  by  the  subtlest  metaphysician.     Swearing  first  that  ke  be- 
lieved he  had  the  assignment  of  Henry  P.  Hubbeli:  he  sw<?ars  when  that  is 
proved  imix>9sible,  that  he  meant  he  had  the  assignment  of  Jonathan  Taylor 
from  the  hands  of  Henry  P.  Hubbeli.    Splitting  the  hairs  of  speculation  is  fine 
metaphysical  recreation;  but  splitting  the  haiis  of  truth  under  oath,  is  danger- 
ous practice.    A  man  swears  that  he  had  tide  to  certsiin  Jan  1  by  a  deed  of  John 
Doe;  and  when  it  turns  out  that  he  had  the  deed  of  Richard  Roe,  he  calmly 
looks  the  Court  in  the  face,  tells  them  that  John  Doe  earned  Richard  Roe's  deed 
to  him,  and  goes  furth  in  triumphant  vindication  of  the  truth  of  his  first  <mthl 
That  is  the  avoidance  of  Blossom  a  first  story  now  set  up  here.    That  ia  the 
Bplitting  of  the  thread  of  truth,  which  this  Court  is  invoked  to  sanction. 

And  why — I  think  the  counsel  asked^-*why  should  Mr.  Blossom  say  be  had 
the  assignment  of  Henry  P.  Hubbeli  instead  of  Joathmi  Taybrt  Was  it  not 
entirely  immaterial  to  the  question  of  the  defendantV  guilt!  Sir,!  will  endea- 
vour to  answer  the  qaestitm.  Remember  the  consequence  given  in  the  early 
stages  of  this  cause  to  the  assignment  to  Henry  P.  Hubbeli.  Remember  all  the 
efforts  to  connect  H.  P.  Hubl>ell  with  the  purcba^ie  of  the  judgment  Remem- 
ber that  Blossom  still  swears  that  he  bought  it  from  Uenry  P.  Hubbeli.  Be- 
member  how  strong  their  case  would  be,  bad.  jthey  been  able  to  produce  the 
a^gnroent  from  Jonathan  Taylor  to  Henry  P,  Hubbeli,  to,  produce  an  asaiga- 
ment  from  Henry  P.  Hubbeli  (o  Levi  Blossom,  and  to  produce  Henry  P.  Hub- 
bell  as  a  witness  to  his  purchase  from  Taylor  and  BlosPom'Q  purchase  from 
him.  Remember  all  the  efforts  here  to  smooth  the  wi^y  for  Henry  P.  Hubbeli 
as  a  witneM.    He  hat  not  entered  upon  it;  but  that  does  not  disprove  the  ia- 
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tention  formed  for  him  that  he  should.    The  motive  for  saggestfng  that  Bros^ 
fiom's  title  came  from  Henry  P.  Hnbbell,  is  transparent  and  obvious.     Wher» 
would  Taylor's  evidence  be  then  ?   Blossom's  title  derived  from  Henry  P.  Hub- 
bell,  Henry  P.  Hubbell  here  to  contradict  Taylor's  account  of  the  defendants 
'purchiise — what  could  vindicate  the  honest  sincerity  and  truth  of  Taylor's  oath  t 
But  that  is  not  the  only  difficulty  to  be  overcome.   The  same  Blossom  so  sworn, 
had  told  the  Committee  that  he  received  the  bonds  of  the  city  in  payment  of 
the  judgment;  that  v»heu  he  had  had  the  difficulty  with  the  City  Council,  be 
made  an  arrangment  with  Henry  P.  Hubbell  and  did  let  him  have  a  portion 
of  the  city  bonds,  which  Henry  P.  Hubbell  took  in  final  settlement  of  tlie  pur* 
chaae  of  the  judgment.    That  is  to  say  after  Blossom's  fuss  with  the  city,  be 
arranged  with  Henry  P.  Hubbell  to  take  for  the  balance  due  him  on  the  judg- 
ment a  portion  of  the  bonds  which  should  be  received  in  payment  of  the 
judgment;  and  when  he,  Blossom,  received  the  bonds^  he  did  let  Henry  F. 
Hubbell  have  a  portion  of  tbem,  in  final  settlement  of  the  transaction.     And* 
now  the  same  identical  Blossom  swears  to  this  Court,  that  when  the  Citj 
Council  was  audacious  enough  to  say  that  Blossom  owed  them  and  that  there' 
ought  to  be  an  offset  of  the  mutual  indebtedness, — he  swore  on  oath ;  that  be^- 
Levi  Blossom,  registered  an  oath  in  heaven  that  he  would  take  money  and  oo^ 
thing  but  money,  in  payment  of  the  judgment.     He  told  the  Committee  thai 
he  did  take  bonds  in  payment  of  the  judgment  and  that  he  discharged  the 
balance  which  he  owed  on  the  purchase  of  the  judgment  with  a  portion  of  those 
bonds,  by  arrangement — he  believed  with  one  of  the  identical  bonds  so  received 
from  the  city.   When  the  living  truth  contradicts  that  story  in  every  part  from 
begining  to  end,  Blossom  comes  coolly  and  calmly  into  this  Court  and  swears 
that  he  never  received  payment  of  the  judgment  from  the  city  at  all !     He 
swears  to  this  Court  that  when  the  city  insulted  his  dignity,  by  claiming  to  ex- 
tinguish  their  indebtedness  to  him  on  the  judgment  by  cancelling  his  indebted- 
neee  to  them  for  taxes,  he  raised  his  voice,  and  swore  aloud,  and  registered  air 
oath  on  high,  that  he  would  never  take  anything  but  cash  for  the  judgment  T 
And  afterwards,  when  this  terrible  city,  denounced  for  their  overreaching,  grasp> 
in^  conduct,  in  order  to  rid  themselves  of  the  injunction,  which  it  is  said  had 
been  modified  just  to  suit  them,  offered  to  give  a  bond  for  $1200  worth  par, 
upwards  of  $100  I  believe  more  than  was  due  on  the  judgment;  ofi'ering  to 
Blossom  11200  for  what  he  says  cost  him  $850,  a  bonus  of  about  $350  for  the 
wear  and  tear  of  his  sensibilities  for  some  two  weeks;  Levi  Blossom  stoofi 
aghast  I     When  the  city  tried  to  induce  him  to  take  this  bonus,  Levi  Blossom 
stood  aghast!   Like  Shylock,  he  remembered  his  oath.   Should  he  "lay  perjurjr 
upon  his  soulf   Shylock  could  not  take  tlirice  his  money.   Blossom  could  not 
take  the  profit  of  some.  $350.    Not  he — he  could  not  take  profit  on  a  perjured 
ooDBoience  i  Blosisom  had  an  oath  in  Heaven.   In  what  form  taken  or  what  the 
oath  was,  we  are  not  told.   Whether  be  stood  solemnly  up  befi>re  Ood  and  mao^ 
and  said  **So  help  me  Ood,  I  will  take  nothing  but  money;"  or  whether  he- 
swore  a  good  round  oath  that  *^he'd  be  damned  if  he  would;*'  I  can  only  con^ 
jecture  that  he  swore  at  least  with  as  terrible  an  efiect  as  "  our  army  in  Flan* 
dera.''     At  all  events,  it  had  a  sanctity  to  bind  bis  conscience.    Levi  BIo6s<hii' 
oould  tolerate  no  trifling  with  the  solemnity  of  such  an  oath.     He  would  noi 
take  the  bonds  I     So  be  went  to  Henry  P.  Hubbell  and  said  to  him,  "  Here  ia^ 
a  nice  little  bonus  offered;  here  is  a  handsome  operation;  but  I  can't  take  lit. 
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my  solemn  oath  is  in  ihd  way.  Pay  roe  $50  for  my  trouble  and  expenses;  amd 
pay  me  back  my  advances,  and  I  will  let  you  have  the  whole  thing  back  again, 
■and  you  will  make  the  profit  of  it"  It  was  a  magnificent  sacrifice  of  money  to 
43aii8cienoe!  A  sublime  surrender  of  human  interest  to  the  solemn  obligation 
of  a  solemn  oath  I 

Brt  let  us  see.  A  Senator,  I  do  not  remember  who,  seemed  to  see  soioe 
nbiloeophy  in  the  overwhelming  obligation  of  that  terrible  oath,  and  wanted  to 
know  of  Mr.  Blossom,  if  he  had  registered  that  oath  on  high,  why,  without  le- 
transferring  the  judgment,  while  he  still  held  the  title  to  it,  hea  uihorized  Heory 
P.  Hubbell  to  go  and  receive  the  bond  in  his,  Blossom's,  own  namef  Tbe 
question  was  a  shrewd  puzzle  to  Mr.  Blossom.  I  forget  the  precise  answer  which 
he  mustered  to  it.  I  believe  it  was  substantially,  that  it  had  never  occurred  to 
him  that  he  was  thus  vicariously  violating  the  solemnity  of  that  oath ! 

And  mark  his  story  well.    After  that  solemn  account  to  the  committee  upon 
his  solemn  oath,  Levi  Blossom  comes  here  to  undo  it,  and  so  to  undo  it,  as  still 
to  screen  this  defendant     Confronted  with  the  damning  proof  that  Levi  Hub- 
ibell^nd  Levi  Hubbell  only,  purchased  the  judgment  from  Taylor,  and  with  the 
^.damning  proo(  that  Levi  Hubbell  and  Levi  Hubbell  only  had  the  avails  of  the 
jlltSgrnent,  Levi  Blossom  coolly  comes  here  to  face  that  double  proof  and  hia 
own  previous  e\ndence.     And  unable  to  overswear  either  of  the  extremities  of 
the  proof  he  adroitly  slips  in  between;  and  tells  you  in  effect  that  he  was  the 
owner  of  that  judgment  just  so  long  as  Judge  Hubbell  was  acting  judicially 
upon  it  and  no  longer.    Not  venturing  to  deny  that  the  defendant  was  the  ori- 
ginal purchaser,  not  venturing  to  deny  again  that  the  defendant  finally  received 
the  avails,  he  still  assumes  the  ownership  pending  the  motion  to  dissolve  the 
injunction,  and  up  to  the  offer  of  the  city  to  settle,  and  then  skilfully  slips  oat 
of  the  ownership.    How  he  slips  out,  we  shall  see  by  and  by.   But  he  does  slip 
out  in  utter  contradiction  of  his  former  oath,  just  in  time  at  once  to  save  his 
friend  and  to  save  himself  from  the  record  evidence  of  the  payment  of  the 
judgment. 

But  let  us  see  further.  Why  in  the  name  of  truth  and  sense  does  I^evi  Bk»- 
eom,  an  intelligent,  self-possessed,  able  man,  having  sworn  before  the  Commit- 
tee about  a  not  very  far  gone  transaction ;  having  sworn  about  a  transaction  of 
some  magnitude  to  him — although  he  spoke  of  not  entering  it  in  hia  hooka,  as 
ef  not  entering  every  shilling  and  sixpence,  I  take  it  that  even  the  Bank  of 
Milwaukee,  which  I  suppose  to  be  little  more  than  Levi  Blossom,  does  not  keep 
books  upon  any  such  magnificent  scale  that  little  trifies  like  $1200  are  not  en- 
tered there — why,  having  been  sworn  there  to  tell  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  and  swearing  that  he  always  owned  that  judgmeot 
from  the  time  it  was  assi^ed  to  him  until  the  time  that  it  was  paid,  that  he 
had  paid  Henry  P.  Hubbell  for  it,  and  that  the  city  had  paid  him — why,  in  the 
name  of  sense  and  truth,  having  failed  to  clear  the  skirts  of  this  judge  by  that 
oath,  contradicted  by  all  the  witnesse^  contradicted  by  all  the  record — why  does 
he  hasten  in  here  and  swear  to  an  entirely  new  story  f  Why  did  he  come  in 
here  and  swear  that  he  owned  that  judgment  just  as  long  as  was  necessary  to 
shield  the  conscience  of  this  judge;  apd  the  very  moment  it  was  not  necessary 
to  shield  the  judge's  conscience,  the  very  moment  it  was  necessary  to  reconcile  his 
own  story  with  the  record  which  could  not  lie^  why  torn  round  and  swear  that 
he  had  ceased  to  own  it!    Not  only  swear  to  the  fact,  but  swear  to  aveiy  little 
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inducement,  every  little  motive,  every  little  detail  of  time  and  pluca  and  circtm- 
stance f    How  in  the  name  of  holy  truth,  can  man  do  this?   Ko  weak  brother  \ 
^  shrewd,  keen,  able  man,  why  does  he  do  it!  What  is  hia excuse/  How  does 
he  expect  to  account  for  all  this?    Why  that  remembering  now  every  detail  oC 
fact  and  motive  and  purpose,  with  keen  precision ;  some  three  months  ago  h.is 
memory  of  these  facts  failed  him,  and  he  could  not  remember  the  essential  facts 
in  the  case,  misstated  the  essential  facts  of  the  case.    Is  it  in  human  credulitj' 
to  believe,  that  if  L«!vi  Blossom  had  purchased  that  judgment  at  a  bargain;  if 
he  had  been  plunged  through  it  into  a  bitter  controversy  which  he  had  carried 
on  to  a  most  successful  end ;  if  he  had  sacrificed  his  bargain  and  the  result  of 
his  judicial  victory,  to  the  adjuration  made  in  his  anger;  if  to  shield  his  con- 
science, he  had  relinquished  the  sale  altogether;  if  he  had  done  so  to  avoid  his 
being  paid  by  the  city,  and  was  never  paid  by  the  city,  but  received  back  his 
advance,  because  he  could  not  settle  with  the  city  without  violating  his  oath;  is 
it  in  human  credulity  to  believe  that  he  would  have  come  here  months  ago  for- 
getting all  that,  all,  all;  and  that  he  can  come  here  now  with  a  memory,  for 
accuracy,  for  detail,  for  certainty,  for  confidence,  trained  like  a  race  horse  for 
the  course  ?   An  ingenious  story,  a  skilful  story ;  but  too  late,  too  late.   Against 
Levi  Blossom^s  oath  on  this  stand,  I  put  the  oath  of  Jonathan  Taylor.    Against 
Levi  Blossom  on  this  stand,  I  put  the  whole  record  evidence.    Against  Levi 
Blossom  on  this  stand,  I  put  Levi  Blossom  himself  before  the  Committee. 

But  there  are  other  marks  here  of  truth  and  falsehood.  You  will  remember 
one  little  circumstance  that  Taylor  swore  to.  He  said  that  in  the  conversation 
between  Levi  Blossom  and  Levi  Hubbell  in  regard  to  the  judgment,  Jud£;e 
Hubbell  himself  suggested  the  creditor*s  bill ;  and  suggested  that,  in  order  to  be 
able  to  file  the  bill  in  time,  an  order  should  be  made  shortening  the  return  day 
of  the  execution  on  the  judgment,  that  was  an  important  matter.  No  creditoris 
bill  would  lie,  until  an  execution  had  been  returned  unsatisfied.  And  if  issued 
with  the  ordinary  return,  at  the  next  term  of  the  Racine  Circuit  Court,  it  would 
be  too  late  for  an  injunction  to  shut  up  the  city  treasury  during  the  collection  of 
the  tax.  Taylor,  an  ignorant  layman,  knowing  nothing  of  creditor's  bills,  swpre 
to  that  before  the  record  came  here.  When  the  record  came,  there  was  the  ex- 
ecution made  returnable  a  day  or  two  after  it  was  issued.  Taylor  swore  also 
that  Judge  Hubbell  told  Blossom  to  send  to  Racine  for  the  execution.  Blossom 
admits  that  he  did  write  to  the  clerk  of  the  Racine  Circuit  Court  for  the  exe- 
cution. But  he  could  tell  nothing  of  what  he  wrote,  tell  nothing  of  the  short 
return  of  the  execution.  Blossom's  letter  is  lost  But  we  will  see  that  he  must 
have  written  if  he  wrote  at  all,  for  an  execution  with  a  blank  return  day,  to 
meet  Judge  Hubt>e!r8  suggestion  to  him.  I  ask  the  attention  of  the  Court  to 
the  original  execution.  The  clerk  of  the  Racine  Circuit  Court  sent  it  to  Mil- 
waukee with  the  day  of  the  return  blank,  for  |the  evident  purpose  of  having 
added  to  it  an  order  for  the  short  return  day ;  and  after  it  came  to  Milwaukee, 
an  order  is  made  on  the  back  of  it  by  the  court  eoramiasioner,  making  it  re- 
turnable a  day  or  two  ahead.  But  Blossom,  with  all  his  minute  memor7, 
with  all  his  zeal  in  business,  has  no  memory  at  all  of  that  important  item,  re- 
membered by  Taylor  who  had  no  interest,  and  confirmed  by  the  unlying  reoordL 
Which  does  that  confirm,  Levi  Blossom  or  Jonathan  Taylor  f 

Another  noticeable  fact,  confirming  our  views  of  this  transaction,  is  this.  In 
April,  after  the  settlement  by  the  city,  the  defendant  writes  to  Taylor,  and  qpeaks 
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as  a  matter  of  course  of  ihe  possession  and  sale  bj  him  of  the  bond.   They  do 

not  pretend  that  Taylor  knew  anything  of  any  subsequent  transfer;  if  there  bad 
been  one,  it  would  have  been  natural  for  the  defendant  to  have  mentioned  it  in 
that  letter,  as  accounting  for  his  possession  of  the  bond.  But  he  mentions  it^ 
apparently  as  a  matter  of  course,  arising  from  Taylor^s  sale  to  him,  which 
Taylor  must  know.     That,  too,  confirms  Taylor,  not  Blossom. 

But  Blossom  was  taken  unprepared  by  the  Committee  of  the  Assembly.  He 
comesr  here  now  with  regenerated  memory.   He  has  been  home  to  the  Bank  of 
Milwaukee,  and  returns  from  the  contact,  like  the  fabled  giant,  refreshed,  re- 
stored,  re-animated.     And  yet  he  tells  you  that,  save  this  assignment  from 
Taylor,  there  is  no  scrap  of  writing,  no  scrap  of  entry,  no  scrap  of  record,  that 
he  can  tell  of,  growing  out  of  his  concern  in  this  whole  transaction !    He  would 
have  you  believe  that  he  paid  out  $850,  received  back  8900,  might  have  re- 
ceived back  $1250  but  for  his  pacred  vow,  and  there  is  not  an  entry,  that  be 
knows  of,  of  the  whole  transaction  in  his  books.     His  attention  was  called  to 
that  most  suspicious  fact.     He  was  asked  the  reason  why  such  a  transacdon 
never  found  its  way  into  his  books  of  account.     And  Levi  Blossom,  the  afaie, 
successful,  skilful  man  of  business  and  banker,  calmly  says  in  answer,  that  he 
takes  out  his  money  in  round  sums,  and  spends  it,  and  does  not  enter  every 
bit  or  picayune!    Magnificent  Mr.  Blossom !   The  bank  of  England  itself  even 
the  sublime  financial  genius  of  George  Smith,  or  our  own  giant  of  RosDce, 
Alexander  Mitchell,  who  has  made  a  snug  little  nest  out  of  his  current  funds, 
and  may  possibly  do  business  on  as  great  a  scale  as  Mr.  Blossom,  would  hardly 
disdain  entries  of  a  transaction  involving  in  its  progress  $850  to  $1200.     I 
hardly  believe  they  would  disdain  those  small  **  biis,"  those  proUy  "  picayunes." 
If  the  bank  of  Milwaukee  begins  upon  that  magnificent  scale,  disdaining  hun- 
dreds and  single  thousands,  reserving  the  gorgeous  pages  of  its  sacred  books — 
I  suppose — for  tens  and  hundreds  of  thousands,  if  not  for  millions;  I  think  that 
under  fittitig  patronage  of  the  legislature,  the  executive  and  the  judicial,  it  is 
yet  destined  to  overshadow  all  other  bank  monster^.     Wo  to  the  bank  of  At- 
lanta !     I  have  some  recollection  of  a  dream  in  which  some  one  of  the  descen- 
dants of  Abraham,  I  think,  saw  one  set  of  monsters  swallow  up  another  set  of 
monsters.     If  I  recollect  rightly,  the  lean  monsters  swallowed  up  the  fat  ones. 
Has  that  grand  monster,  the  bank  of  Atlanta,  been  fattened  only  to  be  swal- 
lowed up  by  the  bank  of  Milwaukee — that  stupendous  establishment,  that  dis- 
duns  $800  or  $1200  entries  io  its  books? 

Tay  Wb  statement  is  consistent  and  uniform  throughout,  confirmed  step  by 
step  by  the  record  evidence  and  by  every  line  and  letter  of  the  record  evidenoe. 
Taylor  is  an  unassuming,  quiet,  plain  man  incapable  by  character  or  ability  to 
devise  a  cunning,  skilful  scheme  of  falsehood.  And  he  seems  to  be  withoat  a 
motive  to  &lsehood« 

Bloosom'a  story  is  not  uniform,  is  inooasifitent,  is  contradictory,  is  imprbbable, 
and  is  not  supported  by  the  record  evidence,  is  in  very  many  maierial  things 
uttariy  contradicted  by  lU  Blosaoro  is  a  shrewd,  cunning,  adroit,  practised  man, 
who  comes  here  n^h  a  stf  ong  inducement  to  swear  all  fraud  away  from  this 
tnuuaotion. 

Our  theory  is  a  simple,  plain,  consistent,  probable  one,  proved  in  itself  be- 
jona  all  doubt,  confiirmed  by  all  the  I'ecord  evidence  It  is  that  Judge JEUibbell 
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purchased  this  judgment  from  Taylor,  and  contiDued  to  hold  it  until  he  t^« 
eeived  the  Si  200  bond  which  he  sold  to  Mitchell. 

The  theory  of  the  defence  is  not  a  simple,  plain,  consistent  or  probable  one* 
And  it  haa  been  driven  to  change  bj  the  force  of  testimony.   Before  the  Coxn  • 
znittee  of  the  Assembly,  Mr.  Blossom  gave  it  thus :  ths^t  he.  Blossom,  had  por^ 
ehased  the  judgment  from  Henry  P.  Hubbell,  had  paid  Henry  P.  Hubbell  for 
at,  always  continued  to  own  it  till  it  was  paid,  and  that  he  was  paid  for  it  J>y 
the  city.  From  that  theory  the  record  drove  them.   Here  is  a  new  theory,  oon- 
tradictory  of  the  first,  not  simple,  not  plain,  not  consistent,  not  probable.    It  i$ 
this:  true  the  defendant  purchased,  but  he  sold  it  to  Henry,  who  sold  it  to 
Blossom,  who  sold  back  to  Henry,  who  sold  back  to  the  defendant    And  of 
all  those  sales,  you  have  no  assignment,  no  written  evidence,  no  line  or  figure 
in  writing,  except  the  single  assignment  executed  on  the  original  sale  of  Taylor 
to  the  defendant.    Not  a  paper,  not  a  memorandum,  not  an  entry,  not  a  Wnm^ 
not  a  figure!    And  this  in  a  transaction  ranging  from  $850  to  $1200.    Onoe 
out  of  honest,  simple  Jonnhan  Taylor,  you  have  the  title  of  this  91000  judg- 
ment dancing  back  and  forth  between  Levi  Hubbell,  Henry  Hubbell  and  Leti 
Blossom,  four  several  times,  without  restraint  or  form,  with  the  freedom  and  li- 
cense of  rabbits  running  in  and  out  of  their  burrows.   Improbability,  suspicion 
are  in  the  theory  itself,  independent  of  all  the  weight  of  suspicion  on  the  te^ 
iimony  which  discloses  it,  independent  of  the  weight  of  all  the  contradicting 
evidence. 

And  to  all  the  affirmative  suspicion,  there  is  one  most  pregnant  negative  to 
add.  Take  Levi  Blobsom^s  story  for  true,  Levi  Hubbell  never  had  a  dealing 
with  him  about  this  judgment.  Henry  P.  Hubbell  was  alwayg  an  intermediate 
link  between  them.  After  Levi  Hubbell  bought  the  judgment  and  took  th« 
assignment  of  it  to  Levi  Blossom,  somehow  or  other,  some  time  or  other,  the 
title  got  into  Henry  P.  Hubbell;  how  or  when  or  why,  Levi  Blossom  who  held 
the  legal  title  cannot  tell.  Then  Henry  P.  Hubbell  sold  it  to  Blossom,  Blos- 
aom  taking  without  inquiry  the  old  antedated  assignment  of  Taylor.  Then 
without  any  new  assignment.  Blossom  relinquished  it  to  Henry  P.  Hubbell 
again.  Then  again,  sometime  or  somehow  and  somewherefore, — no  one  can  tell 
when,  how  or  why, — the  title  found  its  mysterious  way  back  to  where  it  came 
from,  to  Levi  Hubbell.  But  throughout  all  the  rinspng  of  the  changes,  there 
never  was  dealing  between  Levi  Blossom  and  Levi  Hubbell.  Each  dealt  with 
Henry  P.  Hubbell;  Henry  P.  Hubbell  was  always  the  go  between;  and  with- 
out Henry  P.  HubbelFs  testimony,  these  dark  passages  cannot  be  explored. 
Where  is  Heury  P.  Hubbell  all  this  time  ?  He  could  clear  up  all  doubts,  he 
could  fill  every  hiatus  of  evidence.  Why  is  he  not  here  f  There  was  by  Bios* 
•em's  story,  an  electricity  of  communication  between  him  and  the  defendant, 
thus  connected,  never  meeting.  Henry  P.  Hubbell  was  the  wire  that  conducted 
the  odic  force  from  one  to  the  other.  Where  is  he?  Why  is  he  not  heret 
Could  he  not  afford  a  week  f  Could  he  not  afford  a  day,  to  shed  his  light  upon 
this  transaction,  so  dark  in  bis  alisence!  Had  he  no  hour  of  freedom  or  of 
leisure,  to  give  to  tlie  rescue  from  shame  and  danger  arising  from  his  own  an- 
ezplained  dealings,  his  friend,  his  benefactor,  his  uncle?  Had  he  no  feeling 
for  the  honor  of  his  own  blood  ?  Or  had  he  no  evidence  to  give  to  save  it  1 
Is  he  an  honorable  young  man,  in  whom  conscience  controls  loyalty?  The 
necessity  of  his  presence  here  was  known  from  the  beginning.    Called  here,  he 
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lias  not  come. — His  absence  is  pregnant  with  meaning,  pr^ant  with  inatnc^ 
tion  on  the  vital  question,  who  speaks  the  truth  here — who  the  falsehood. 

Mr.  President,  I  leave  this  case.  We  believe,  these  Managers  and  myself  that 
every  member  of  this  Court  is  conscious,  we  think  that  every  man  of  unpreju- 
diced mind  must  believe,  that  the  judgmc  nt  of  Jonathan  Taylor  against  die 
city  of  Milwaukee  was  purchased  by  Levi  Hubbell;  that  Levi  Hubbell  con- 
tinued to  own  it  till  it  was  paid;  that  he  sat  upon  the  bench  and  so  adjudicated 
npon  the  creditor's  bill  filed  on  the  judgment,  that  he  compelled  the  dty  of 
Milwaukee  to  pay  a  large  bonus  in  discharge  of  an  injunction,  which  he  kept 
hanging  over  them,  against  the  law,  to  serve  his  own  pecuniary  interests. 

The  first  Article  alone  remains.  The  counsel  on  the  other  aide  have  read 
and  commented  upon  the  Article  at  some  length.  They  have  both  discussed  the 
language  and  construction  of  the  Article,  and  said  that  it  displayed  singular 
ingenuity  in  its  frame.  One  of  the  gentlemen  thought  it  consisted  of  a  siting 
of  immaterial  allegations;  he  considered  every  averment  as  an  inr^epcDdent  fec^ 
separate  and  unconnected  with  the  rest  The  other  gentleman  admitted  the 
averments  to  be  material  and  foi^ible  in  their  combination,  but  argned  that 
they  were  so,  not  in  themselves,  but  only  by  the  force  of  the  connection  and 
body  speciously  given  to  them  by  the  construction  of  the  Article.  Now,  in 
point  of  fact,  no  skill  or  art  went  to  the  framing  of  the  article.  The  commit- 
tee of  the  Assembly  which  was  charged  with  drawing  up  these  Articles,  deemed 
it  fitting  to  make  this  what  it  literally  is,  a  condensed  statement  of  the  testimony 
of  the  defendant's  zealous  friend,  William  Sanderson.  The  facts  are  averred 
with  precisely  the  connection  given  to  them  by  the  evidence.  The  article  is  a 
simple  epitome  of  the  testimony  given  by  Sanderson  before  the  Committee  of 
Investigation.  And  what  are  the  facts?  Sanderson  was  interested  in  a  snit  in- 
Tolving  some  $21,000.  Sanderson  nominally  was  a  defendant;  but  as  he  has 
explained  to  you,  it  was  for  his  interest  that  the  plaintiff  should  recover.  His 
interest  was  to  the  full  amount  of  the  suit.  It  was  an  attachment  suit,  proceed- 
ing on  alleged  fraud  in  the  assignment  of  the  principal  defendants,  the  Corn- 
stocks.  The  Comstocks  denied  the  fraud,  and  traversed  the  affidavit,  on  which 
the  attachment  was  founded.  The  issue  formed  by  the  traverse,  on  which  the 
whole  suit  depended,  was  to  be  tried  and  decided  by  Judge  Hubbell  without  a 
jury,  without  a  writ  of  error,  without  an  appeal.  The  decision  of  a  question 
involving  the  good  name  of  the  principal  defendants,  as  well  as  the  pecuniaiy 
amount,  was  to  be  submitted  to  the  absolute  judgment  of  the  Judge's  mind 
alone,  without  review  or  red i ess  upon  the  earth :  a  cruel  statute,  but  such  it  15, 
and  it  must  be  accepted  as  it  is.  In  thede  circumstances,  an  interview  was  de* 
liberately  sought  by  Sandesson,  and  took  place  here  in  Madison,  between  him- 
self and  the  Judge  invested  with  that  fearful  power,  for  the  purpose  of  discussing 
the  suit  over  which  that  power  existed.  It  is  not  easy  to  say,  from  all  the  light 
shed  upon  it  by  Sanderson's  testimony,  to  what  length  their  discussion  of  the 
snit  may  have  gone.  But  the  subsequent  history  of  the  case,  gives  deep  signi- 
ficance to  that  shameful  interview.  Some  months  afterwards,  the  traverse  came 
on  to  be  tried  before  Judge  Hubbell ;  the  evidf>nce  was  given,  the  argument 
made,  and  the  issue  submitted  to  the  Judge  for  his  decision.  Even  then,  San- 
derson seems  to  have  received  some  inspiration  of  the  result  God  knows  how, 
I  cannot  tell.  But  by  some  magnetic  sympathy,  by  some  inspiration,  an  assur- 
ance comes  to  the  heart  of  Sanderson,  that  his  hopes  of  that  cause  are  to  be  fol- 
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filled.    No  mere  hope;  it  is  a  fixed  assurance.    He  speaks  of  it  and  acts  upon 
it.     However  it  came  to  him,  it  is  such  that  he  suggests  to  the  plaintiff  in  the 
caase,  the  giving  of  some  present  to  the  Judge;  same  reward  for  the  goo^ 
which  was  to  come.     Sanderson  was  an  unwilling  witness,  and  Abe  facts  were- 
drawn  out  of  him  with  difficulty  and  in  fragments.  But  we  have  the  fragmentat. 
Long  before  the  judgment  of  the  Judge  was  announced  in  Court,  long  before  i^ 
could  have  been  honestly  announced  anywhere,  while  the  Judge  still  had  tlit^ 
subject  before  him  unconsidered  and  undetermined — Sanderson  was  rejoicing  at 
the  judgment  to  come,  which  was  to  save  him  from  ruin,  as  if  it  had  already 
been  rendered.   He  is  an  impulsive,  demonstrative  man.    He  could  not  suppress 
his  sense  of  joy.     He  exulted  openly  at  his  good  fortune ;  his  heart  was  glad 
within  him.     What  light  has  broken  in  upon  his  troubled  mind,  solving  all  its 
doubts,  relievingr  all  its  anxieties?     I  cannot  venture  to  say.     I  appeal  for  the 
answer  to  all  the  back-door  developments  in  this  cause.   Much  may  be  conveyed  . 
without  being  broadly  spoken. -<Mach  may  be*said  without  words.     There  is  a 
magnetism  to  give  deep  meaning  to  vague  phrases,  which  say  nothing,  but  con- 
vey all.     There  is  a  magnetic  power  to  give  as  much  intelligence  to  looks  and 
nods  and  wreathed  smiles^,  as  to  the  broadest  and  most  emphatic  words.    There 
is  an  electricity  of  intelligence,  by  which  mind  speaks  to  mind,  in  an  unuttered 
lan£^uage  of  its  own.  There  is  power  in  such  a  Judge,  sitting  in  judgment  upon 
the  fortunes  of  a  man  like  Sanderson,  to  read  the  tumultuous  beatings  of  his 
heart   There  is  a  power  in  such  a  Judge,  to  change  the  anxious  palpitations  •f 
such  a  heart  to  the  exulting  throbs  of  hope ;  to  interpret  and  direct  its  emotions 
of  gratitude.     An  electric  spark  lit  up  Sanderson's  heart  with  prophecy  and 
gratitude.     Long  before  the  judgment,  long  before  the  main  event  of  this 
Article,  his  simple  heart  was  filled  with  anticipated  success;  and  whatever  pro- 
phecy had  filled  it,  coupled  success  with  gratitude, — the  judgment  to  come,  with 
judicial  reward.    In  New  Yo.k  he  suggested  to  the  piaintifT  a  present  to  the 
Judge.     At  home,  gold  watches  and  all  sorts  of  pretty  presents  seem  to  have 
been  dancing  through  his  generous  imagination.     Poor,  simple  William  San- 
derson could  suppress  neither  the  triumph  of  his  mind  nor  the  gratitude  of  his 
heart.     They  had  been  both  played  on  by  a  master  hand. 

The  cause,  as  I  have  said,  was  held  under  advisement.  The  time  for  pro- 
nouncing judgment  is  approaching.  The  defendant's  counsel  in  this  cause,  who 
was  one  of  the  plaintiflf's  counsel  in  that  attachment,  has  gone  upon  the  stand 
and  testified  to  a  private  conference  with  the  judge.  He  tells  you  that  the 
Sunday  before  judgment  was  pronounced,  being  about  to  leave  home  the  next 
morning,  he  inquired  of  Judge  Hubbell  what  would  be  the  decision  of  that 
cause.  He  says  th  t  he  was  told ;  but  it  seems  that  Sanderson  was  not  there, 
had  not  yet  returned  from  New  York.  When  Sanderson  came  back,  I  believe 
it  was  the  day  following,  he  and  Judge  Hubbell  met  somewhere  in  the  United 
States  Hotel.  Sanderson  broadly  asks  the  Judge,  what  his  decision  in  that  case 
will  be.  He  wants  to  make  assurance  doubly  sure.  Judge  Hubbell  tells  him, 
after  some  little  affectation  of  hesitation,  that  the  decision  will  be  in  his  favor. 
Sanderson  expresses  his  gratitude.  He  nndei-stood  it  as  a  personal  kindness.  He 
opens  out  his  grateful  heart  like  a  child.  And  fken^  while  they  are  thus  speak- 
ing there  together,  while  thev  are  coving  there  in  mutual  coquetry,  Judge  Hub- 
bell tells  him  his  necessity.  He  taps  Sanderson's  grateful  heart.  Whether  any 
of  Sanderson's  loose  talks  about  presents  bad  come  to  the  Judge's  hearings  I 
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«annot  pretend  to  say.  It  whb  hardly  neoessary.  There  wa»  no  trouble  in 
log  Sanderson^s  grateful  irapuldes.  The  Judge  tells  Sanderaoo  that  he  wants 
$200  for  a  purpose  which  he  names.  In  thai  same  conversaiionf  in  which  he 
bad  in  terms  revealed  his  favorable  decision,  he  solicits  1200  from  Sanderaoo. 
Siwderon  was  reluctant  to  remember  that  it  was  all  in  the  same  conveisadoB. 
After  waiting  a  long  time  to  see  if  he  could  remember  it — more  likely  to  see  if 
he  could  forgei  it— he  at  last  swore  to  his  recollection,  that  it  was  all  in  the 
same  interview.  You  can  all  judge  if  simple,  good*natured,  grateful  Wiiiiam 
Sanderson,  who  regretted  almost  to  tears  upon  the  stand,  that  he  had  got  hii 
friend  into  trouble,  would  be  likely  to  remember  unnecessarily  anything  againai 
him. 

The  Jud^e  told  Sanderson  that  he  was  going  to  make  a  decision  which 
would  save  Sanderson  from  ruin ;  and  in  the  same  breath,  solieited  from  San- 
clerson  a  loan  of  money !     A  less  grateful  man  than  Sanderson,  a  man  who 
had  never  before  thought  of  a  gift,  would  have  understood  the  auggeetion  mod 
made  the  loan.  The  solicitation  was  made  with  a  p'  wer  not  to  be  denied.  Who 
rejects  the  solicitaUon  of  the  highway-man's  pistol  ?   Sanderson's  grateful  heart 
was  ready  for  a  loan.    Sanderson  gave  and  the  judge  took  the  money,  withom 
a  witness,  without  a  voucher,  without  a  line  or  word  to  fix  the  terms  of  the  Joan 
or  the  time  of  payment !     The  loan  is  made  and  the  judgment  ibllowa     And 
Boit  rests  for  a  long  time.  In  the  mean  time,  you  have  Sanderson's  coDstniction 
of  the  transaction.    Reluctant  as  he  is,  he  tells  you  that  he  meant  it  aa  a  gill. 
He  charged  the  m  ^ney  on  his  books,  not  to  Judge  Hubbdl  as  a  loan«  bat  to  the 
phiintiff  in  the  suit,  in  whose  favor  the  decision  was  made,  aa  an  expenditore  for 
him.     The  decision  saved  the  poor  William  Sanderson  from  ruin,  but  it  also 
aaved  a  debt  of  $21,000  to  the  rich  Theodore  Perry.   It  was  fit  that  the  money 
ehould  be  paid  by  Perry  and  not  by  Sanderson ;  and  so  Sanderson  chaiged  it  to 
Perry,  communicated  the  fact  to  Perry,  and  Perry  made  no  objection.     A  far 
transaction  certainly ;  a  pretty  loan.    And  so  it  passes  on  for  some  time.   Both 
Sanderson  and  the  Judge  leave  Milwaukee  and  are  gone  for  a  considerable  time. 
When  they  meet  after  the  return  of  both,  the  Judge  gives  his  judicial  moderty 
an  airing.     He  tells  Sanderson  that  he  is  now  in  funds  and  can  pay  the  money. 
Sanderson  naturally  enough  answers  him  **to  wait  till  he  is  called  on,"  or  some- 
thing of  that  sort,  by  which  he  meant  to  convey — and  which  must  have  con- 
veyed— the  idea  to  the  Judge  that  the  money  was  not  expected  to  be  repaid.  If 
there  were  any  possibility  of  Judge  Hubbeirs  innocence  before,  if  poor,  simpfe^ 
weak  William  Sanderson  had  been  the  tempter  before  and  had  seduced  the  in> 
nocent  chastity  of  his  judi(;ial  friend — that  reply  of  Sanderson,  "  to  wait  till  the 
money  should  be  called  for,"  must  have  put  simplicity  itself  upon  its  guard. — 
It  was  a  direct  proposal  of  a  gift;  and  so  then — if  not  before — Judge  Hubbeli 
understood  it.    He  asks  Sanderson,  ^do  you  think  I  would  take  that  money  as 
a  gift ;"  and  still  ofiers  and  still  Sanderson  declines  payment.    He  understood  it 
all.     If  never  before,  then  his  understanding  of  Sanderson's  intent  is  palpable 
and  undisguised.     And  mark  the  guilt ; — he  is  in  funds  then,  he  is  in  no  pe- 
cuniary necessity  then,  he  is  able  to  pay  the  loan  then ;  but  he  does  not  pay  it. 
His  judicial  concienoe  is  aroused.     His  judicial  integrity  is  aroused.    He  knows 
and  acknowledges  that  Sanderson  intended  the  money  as  a  gift.    He  has  the 
money  in  his  pocket.     He  can  pay  it  if  he  will,  and  rescue  his  conscience  fVom 
the  guilt  of  bribery.   Mr.  President,  if  there  had  been  a  smouldering  qparkof 
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jttdidal  ohmtity  in  bis  heart,  \i  would  have  been  blown  into  a  flame  bj  that  im- 
putation of  mercenary  prostitution ;  and  he  would  have  repaid  the  money  on 
the  spot,  with  indignation  and  abhorrence  I — But  he  did  not  pay  it  He  aa- 
aumed  a  modeet,  but  it  waa  the  modesty  of  the  wanton,  mocking  chastity.  And 
18  tbia  Court  so  weak,  is  this  Court  so  wide  of  all  human  sagacity,  as  to  see  a 
wanton  visibly  lipped  and  fingered  before  their  eyes,  and  still  believe  her  chaste? 
The  Defendant's  conscience  was  warned,  his  integrity  was  warned,  his  judicial 
chastity  was  put  upon  its  guard.  He  had  the  money  in  his  pocket  to  pay,  but 
did  not  pay  it.  He  professed  the  modesty  of  chastity,  and  wantonly  submitted 
to  the  embrace  of  bribrey.  We  are  askee  what  could  he  do  ?  Sanderson  would 
not  receive  payment  they  say ;  what  could  he  do  f  Would  we  have  him  kcock 
Sanderson  down  ?  If  it  was  necessary  to  pay  the  money,  to  relieve  his  charac- 
ter and  his  conscience  from  the  guilt  of  bribery,  yes !  He  should  have  paid  the 
money;  gently,  if  he  could,  roughly,  if  he  must.  At  any  cost  an  honest  man 
would  have  paid  it  Talk  of  knocking  Sanderson  down  I  Little  force  was  put 
forth  against  Sanderson's  purpose.  Little  force  would  have  be^n  sufficient  to 
overcome  the  badiful,  blundering,  clumsy,  good  nature  of  poor  Sanderson,  who 
was  throughout  the  tempted,  not  the  tempter. — Why,  Mr.  President,  if  he  bad 
not  the  money  in  his  pocket,  he  should  have  parted  with  his  last  luxury  on 
earth — he  should  have  soki  his  last  trinket  or  keepsake  he  had  on  earth,  to  re* 
deem  his  soul  from  the  guilt  of  bribery.  Mr.  President,  an  honest  Judge  oould 
not  eat  or  sleep  or  sit  by  his  hearth  or  pray  to  his  God,  till  he  had  sent  his 
dearest  possession,  the  jewels  that  decked  his  wife  or  daughter,  to  the  pawnbro- 
ker to  pay  that  debt  thus  remitted  as  a  bribe,  to  save  his  conscience  from  the 
imputed  pollution*  But  the  Judge  had  the  money  in  his  pocket  The  suspi- 
cioA  was  cast  upon  him  to  his  face.  He  said  he  would  pay  it,  but  he  did  not 
pay  it  He  satisfied  his  conscience  by  a  cheap  offer  to  pay  to  a  man  who  would 
not  receive  it.  He  kept  the  money  which  he  knew  was  intended  as  a  gift,  and 
bis  conscience  slept  in  peace. 

Well,  many  weeks  roll  on,  and  so  the  matter  rests.  The  money  remains  in 
the  Judge's  pocket,  remains  charged  by  Sanderson  to  Perry.  And  the  Judge's 
conscience  sleeps  the  sleep  of  innocence.  A  rumor  of  these  charges  against  the 
defendant  gets  abroad.  Judge  Hubbell  solicits  another  interview  with  Sander- 
son. The  interview  takes  place.  Sanderson  is  able  to  forget  now,  what  he 
admits  that  he  was  able  to  remember  before  the  Committee,  that  they  spoke 
together  of  the  charges  and  of  tkis  charge  of  bribery  against  the  Judge.  He 
still  admits  that  he  had  then  heard  of  the  chai^ges.  Judge  Hubbell  sought  this 
interview  for  the  purpose  of  paying  the  money ;  but  still  the  money  is  not  paid. 
Some  man  without  a  name  was  to  be  there  with  the  money,  but  did  not  come. 
Why  appoint  a  time  for  payment,  of  his  own  aceord,  unasked,  till  the  money 
was  ready  ?  Sanderson  discloses  why.  After  a  feint  about  paying  the  money, 
it  is  said  that  a  note  will  do  just  as  well ;  and  accordingly  then,  for  the  first  time. 
Judge  Hubbell  gives  Sanderson  a  due  biU  on  demand  for  the  |200.  Now  we 
know  that  Sanderson  intended  the  money  as  a  gift.  We  know,  that  the  Judge 
was  fully  aware  that  Sanderson  intended  it  as  a  gift  Why,  then,  that  mock 
interview  for  payment,  where  no  payment  was  prepared  ?  Why,  then,  that 
mockery  of  a  due  bill,  when  none  was  demanded,  when  none  was  needed, 
months  after  that  loan  bad  remained  in  that  bald,  scandalous  shape  ?  Sanderson 
WMted  no  due  bill,  no  voncher.    He  wanted  nothing  but  to  let  mattere  rest 
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He  wanted  nothing  for  what  he  had  paid  as  a  gift    And  the  defendant  knew 
it     Why,  then,  that  mockery  of  paying,  of  securing  the  loan  f     Why  that  in- 
terview at  all  f   Why  did  the  defendant  eend,  at  that  late  day,  for  Sanderaon  to 
go  through  the  show  of  giving  him  a  due  bill  f     It  is  claimed  that  it  was  a  le- 
gitimate transaction.    It  is  claimed  that  there  was  no  gnilt  in  it     It  is  claimed 
that  no  due  bill,  no  time  for  payment,  was  necessary  to  redeem  it  from  suspi- 
cion.   Why,  then,  that  attempt,  months  later,  to  cover  it  all  up  with  th«  oot- 
wardshow  of  a  mere  loan  of  money  ?  What  prompted  all  that  mockery  ?    GaiJt, 
Mr.  President;  guilt  was  goading  on  this  defendant,  when  the  coming  shadow 
•f  this  trial  fell  upon  him.    It  was  an  attempt,  glaring  and  palpable,  to  oorer 
up  the  guilt  of  this  transaction  from  70ur  scrutiny  this  day. 

But  that  is  not  the  last    They  have  yet  another  interview.    Judge  HnbbeU 
again  sought  an  interview,  and  again  they  met,  as  before,  in  secret   It  was  after 
this  investigation  had  begun,  or  just  before  it    Saundenion*s  memory  is  a  Httte 
aatray,  but  he  admits  that  he  testified  before  the  Committee,  that  it  was  after 
charges  had  been  preferred  to  the  Assembly.     He  gives  a  confused  account  of 
interviews  between  him  and  the  Judge,  about  that  time,  on  the  subject  of  tliia 
charge;  but  ho  will  not  remember  that  it  was  spoken  of  at  this  parUcnlar  in- 
terview.    A  similar  mockery  is  acted  between  them,  Judge  Hubbell  goes 
through  the  form  of  handing  over  to  Sanderson  the  money  which  he  had  long 
held,  knowing  it  to  be  intended  as  a  gift    Sanderson  goes  through  the  form 
of  receiving  if,  and  of  surrendering  the  due  bill.    Months  before  the  Judge's 
conscience  had  been  alarmed,  he  goes -through  the  ceremony  of  handing  over 
a  package,  labelled  $200,  to  Sanderson ;  sees  Sanderaon  receive  it,  uncounted, 
unexamiaed,  knowing  nothing  of  it,  except  that  on  the  top  was  a  bank  bill,  and 
a  label  marked  f  200,  and  then  surrender  the  due  bill.     Sanderson  sits  there 
alone  with  .the  Judge,  receives  the  parcel  of  money,  holds  it  in  his  hand  unex- 
amined and  uncounted,  gets  up,  lays  the  parcel  of  money  on  a  chair,  makes  his 
bow  and  withdraws!    So  endeth  the  second  lesson!     AfUr  this  mockery  of 
payment,  Sanderson  leaves  the  money  and  the  Judge  together  in  the  Judge's 
room !     And  so  that  ceremony  of  payment,  so  the  whole  transaction  remains 
to  this  hour! 

Has  shame  left  this  world,  that  this  is  defended  here  as  a  legitimate  tranaac- 
tion,  an  honest  loan  ?  Have  fraud  and  guilt  no  blush  for  the  eye  of  the  world  f 
Is  it  thought  that  bare-faced,  gross  mockery  like  that,  can  deceive?  Did  hon- 
esty ever  deal  thus?  Did  innocence  ever  resort  to  such  trick?  Who  is  to  be 
duped  by  such  wanton^s  modesty,  this  delicacy  of  guilt  aping  innocence  ?  It 
is  the  same  old  delicacy  with  which  Thurston  left  the  bribe  on  Lady  Maccles- 
field^s  table.  That  genJeman  did  not  insult  the  dignity  of  the  lady  by  saying 
in  broad,  outspoken  guilt  "  here,  my  lady,  is  a  bribe  of  bo  much  money."  Bat 
he  quietly  laid  the  money  on  the  table  with  her,  and  withdrew.  He  and  San- 
derson both  got  what  they  wanted.  The  evasion,  the  mockery  of  the  transac- 
tion, proves  its  guilt. 

Gift  or  loan,  it  has  the  marks  of  guilt,  and  was  a  bribe.  It  was  said  by  the 
counsel  on  the  other  side,  that  a  loan  of  money  cannot  be  a  bribe.  Is  that  sot 
Cannot  any  public  oflScer,  legislator,  judicial,  or  executive,  be  corrupted  by  a 
loan  ?  If  one  receives  money  as*  a  loan,  not  as  a  gift,  to  swerve  from  his  duty, 
is  not  that  a  bribe?  Is  not  a  loan  given  as  a  bribe,  as  clear  a  bribe  as  a  gift? 
Does  not  Alexander  Mitchell  accommodate  his  friends  and  deal  out  charity,  at 
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12  per  cent?     Could  he  not  as  well  corrupt  an  officer,  at  12  per  cent!    Sup- 
pose the  Qovernor  of  this  State  should  have  in  his  hands  a  bill  passed  by  the 
legislature,  say  to  suppress  the  Atlanta  money.    It  is  in  his  power  to  sign  itoc 
to  veto  it.    He  needs  a  loan  in  his  business  operations.   While  the  bill  is  in  l^is 
bands,  he  goes  to  iMitchell  for  a  loan.     He  talks  to  Mitchell  of  his  power  over 
the  bill,  and  of  the  loan  he  wants.     What  if  Mitchell  say  to  him,  "  veto  that 
bill,  and  I  will  lend  you  $20,000  at  twelve  per  cent,  for  a  year."   Suppose  that 
done.    Is  not  that  loan  a  bribe  ?    Suppose  the  Governor's  friends,  men  of  sab^ 
stance  and  wealth,  &ign  a  note  for  the  loan;  suppose  the  interest  higher  thazi 
interest  was  ever  paid  before,  the  debt  secured  as  never  debt  was  secured  be^ 
fore;  suppose  it  paid  the  bour  it  matures;  it  is  palpable,  naked,  damnable  bri^ 
bery.    A  bribe  may  be  in  any  form ;  and  a  loan  may  be  as  much  a  bribe  aa  a 

It  is  said  here  that  unless  you  pay  your  judges  higher  salaries,  you  must  ex« 
pect  them  to  be  borrowing  or  tampering  m  money.  I  take  it  that  the  judges 
take  their  offices  without  compulsion,  knowing  the- salaries  pttached  to  them; 
and  that  all  this  cry  of  low  salaries  comes  with  an  ill  grace  from  one  who  zea- 
lously sought  the  office,  and  is  a  poor  excuse  for  his  conduct  in  it.  It  is  said 
here  that  a  judge  has  a  right  as  well  as  any  private  man,  to  borrow  from  hia 
friends.  So  he  has.  But  conceding  the  right,  it  is  one  apt  to  lead  to  abuse; 
and  a  judge  of  sensitive  conscience,  will  shrink  from  a  free  exercise  of  it.  The 
fewer  pecuniary  trant-actions  which  put  him  under  obligations  to  his  neighbors^ 
a  judge  has  resort  to,  the  better.  But  no  one  imputes  a  mere  pecuniary  obli- 
gation to  a  neigbbor  as  a  sin  in  a  judge.  It  is  mere  properly  what  the  other 
side  call  an  impropriety,  an  indelicacy.  But  when  this  Judge  saw  Sanderson's 
heart  palpitating  with  anxiety  for  the  fortunes  of  his  life,  resting  as  they  were 
absolutely  in  the  breath  of  this  Judge's  mouth ;  when  this  Judge  saw  Sanderson 
humbly  approach  him  to  learn,  from  his  own  lips,  the  fate  of  the  suit  on  which 
so  much  depended;  when  this  Judge  most  improperly  and  scandalously  an- 
nounced his  future  decision  to  Sanderson  in  private;  when  this  Judge  saw  the 
gratitude  which  swelled  Sanderson's  heart,  like  water  in  a  choked  fountain; — 
if  he  needed  money  honestly,  an  honest  he^rt  would  have  told  him,  that  poor, 
good-natured,  warm-hearted,  grateful,  weak  William  Sanderson  was  the  last  mau 
on  earth  to  ask  it  of.  Sanderson  would  have  given  thousands  where  he  was  asked 
for  hundreds.  If  then  and  there,  this  Judge  had  honestly  wanted  a  loan  of 
money,  one  instinct  of  integrity,  one  sentiment  of  judicial  chastity,  one  human 
sense  of  self-respect — if  it  had  been  in  his  heart — would  have  sent  him  to  his 
worst  enemy  on  earth,  to  the  pawn-broker,  to  beg  in  the  streets — would  have 
sent  him  anywhere  and  to  anybody,  to  supply  his  need,  rather  than  to  solicit  a 
loan  of  that  poor,  helpless  suitor  at  his  feet,  whom  one  breath  of  his  mouth 
had  power  to  ruin  or  save  from  ruin  I  And  to  tell  him  that  he  would  save  him, 
to  hear  his  gratitude,  and  in  the  next  pulsation  of  his  heart  to  solicit  a  loan  of 
money !  Shame,  shame,  shame  !  If  he  could  not  borrow  elsewhere,  could  he 
not  steal?  It  might,  perhaps,  be  a  greater  crime  against  the  law,  but  a  less 
treason  to  the  majesty  of  self-respect  I 

It  is  said  again  that  this  could  not  be  bribe,  because  it  happened  after  the  de- 
cision had  beed  determined  on  by  the  Judge,  and  announced  in  private  to  Mr. 
Arnold.  I  shall  not  stop  to  comment  on  the  impropriety  of  the  announcement 
to  Mr.  Arnold.  I  will  take  that  as  I  find  it.    This  shameless  transaction  with 
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Sanderson  took  ptace  before  tbe  judgment  was  given.    When  that  monej 
solicited  by  Judge  Hubbel),  wb^n  it  passed  from  the  bands  of  Sanderaon  to  him, 
it  was  still  in  the  power  of  the  Judge  to  make  what  decision  he  should  see  fit. 
He  was  in  no  way  bound  by  his  secret  announcement  to  Arnold.    He  coold  weL 
say  to  Arnold,  that  additional  investigation  had  changed  bis  views.      He  ooulij 
well  refbse  to  be  bound  by  that  secret  and  indecent  announoement  of  what  his 
decision  would  be.     It  still  rested  with  Judge  Hubbell  to  make  what  decisioB 
be  saw  fit.    It  was  not  only  his  power,  it  was  his  duty,  to  be  guided  in  his  de- 
cision by  all  the  reflection  be  could  take,  by  all  the  light* he  could  gain,  to  the 
moment  of  his  judgment.  One  wrong  cannot  help  another.   When  Judge  Hab- 
bell  put  Sanderson's  purse  under  contribution,  it  rested  wholly  in  his  breait  to 
t&ve  or  to  ruin  Sanderson. 

But,  if  what  seems  the  drift  of  the  argument  here  were  true,  if  Judge  Hob- 
ball's  public,  judicial  decision  of  that  question  had  been  bound  and  concluded  by 
his  private  Sunday  announcement  to  Mr.  Arnold;  what  tben?     Are  not  re- 
wards bribes?    To  say  nothing  of  the  hope  which  Judge  Hubbell  might  hare 
gathered  from  the  expressions  of  Sanderson's  gratitude,  from  Sanderson's  spec- 
ulations  about  making  him  presents,  is  it  no  corruption  in  a  judge  to  reeaTe 
rewards  for  judicial  acts  done !  Is  not  the  hope  of  private  reward  for  judicial  acta^ 
corruption  in  itselff     Can  a  judge  be  incorrupt  upon  the  bench,  who  indulges 
in  such  hopes?    Is  he  not  corrupt  if  he  permit  suitors  whom  his  judicial  ded- 
ftons  serve,  to  reward  him  ?     Mr.  President,  a  private,  pecuniary  reward  for 
Judicial  service  done,  is  a  bribe,  as  well  as  a  private,  pecuniary  reward  for  judi- 
cial service  to  be  done.  No  upright  judge  would  tatce  a  consequent  reward.  No 
upright  judge  could  take  one.    He  would  cease,  in  the  act  of  taking  it,  to  pre- 
serve an  upright  conscience.     Presents  for  past  service  corrupt  as  wel]  as  pre- 
sents for  future  service.     All  private  rewards  for  public  duty  are  corrupt.    All 
private  rewards  for  judicial  duty  are  bribes.   When  Jethro  advised  Moses  what 
manner  of  men  should  sit  in  judgment  in  tbe  Mosaic  Government,  he  tella  him 
to  ''  provide  out  of  all  the  people,  able  men,  such  as  fear  God,  men  of  truth, 
liating  covetousnesB^  and  place  such  over  them  to  be  rulers.''     *^  And  let  them 
judge  the  people."     Hating  covetousneasl    No  unessential  quality  in  a  judge; 
inspired  wisdom  guarding  against  a  corrupt  appetite  for  rewards.    And  follow- 
ing upon  the  advice  of  the  inspired  priest,  we  have  the  words  of  the  Moit  Bigk 
himself;  "  Thou  shalt  not  wrest  the  judgment  of  the  poor  in  his  cause.    And 
thou  shalt  take  no  gift,  for  the  gift  blindeth  the  wise  and  pervertetb  the  words 
of  the  righteous."    Divine  words  of  truth !    And  in  the  spirit  of  tbat  truth,  the 
inspired  wise  man  pictures  this  very  case ;  "  A  wicked  man  taketb  a  gift  out  of 
the  bosom,  to  pervert  the  ways  of  judgment"   An  J  human  justice  has  followed 
divine  wisdom,  in  the  condemnation  of  gifts  that  pervert  judgment     Human 
justice  has  condemned  and  punished  the  nefarious  takinor  of  gifta  by  judges 
from  suitors,  even  after  judgment    Lord  Bacon  who  dealt  in  bribery  in  all  its 
forms;  who  took  presents  from  both  parties;  wbo  took  presents  from  parties 
s^d  yet  decided  against  them ;  dealt  also  in  these  presents  after  judgment.  And 
upon  all,  was  that  great  man  convicted.  In  bis  confession  to  the  House  of  Loida, 
upon  which  he  was  condemned,  he  discloses  several  cases  of  presents  and  loans 
after  judgment     I  will  read  from  his  submission.     He  first  recites  the  obaige 
and  then  gives  bis  confession. 

''To  the  first  article  of  the  charge,  viz.  "  In  the  cause  between  Sir  Rowland 


Egeiion  and  Edward  Egerton,  Aq  Lord  Cbaocellor  r«Q«ii¥ed ,  £900  on  th^  part 
of  Sir  Rowland  Egerton,  before  he  bad  decreed  tbe  cause  :* — I  do  con£ett  and 
declare,  that  upon  a  reference  from  his  majeatf  of  all  suita  and  cootroverweB  be- 
tween Sir  Rowland  Egerton  and  Edward  Egerton,  both  parties  aubmitted  tliem^ 
selves  to  mj  award,  bj  recognizances  reciprocal  in  10,000  marks  apiece.  Ther^-- 
upon,  after  divers  hearingsy  I  made  ^y  award  with  tbe  advice  and  consent  o^ 
my  Lord  Hobart  Tbe  award  was  perfected  and  published  to  tbe  parties,  whioh 
was  in  Februaty.    Then  some  days  after,  the  £300,  mentioned  in  the  charg^<e^ 
ware  delivered  unto  me." 

Again :  ^  The  second  article  of  tbe  chaise,  vie.  *  In  the  same  cause  he  re- 
ceived from  Edward  Egerton  £400 :' — I  conft«8  and  declare,  that  soon  nftei" 
ray  first  coming  to  the  Seal,  being  a  time  when  i  was  presented  by  many,  tbe 
£400  mentioned  in  said  charge,  was  delivered  unto  me  ina  purse,  and  as  I  now 
cail  to  mind,  from  Edward  Egen  n;  but  as  far  as  I  can  remember,  it  was  ex- 
pressed by  them  that  brought  it,  to  be  for  favors  past  and  not  in  respect  of  favors 
to  come." 

Again ; — "  The  third  article  of  tbe  cbarpre,  viz.  *  In  the  cause  between  Hody 
and  Hody,  he  received  a  dozen  of  buttons  of  the  value  of  -oO,  about  a  fort- 
night after  the  cause  was  endad :' — I  confess  and  declare  that  as  it  is  laid  in  the 
charge  about  a  fortnight  after  the  cause  was  ended,  it  being  a  suit  for  a  great 
inheritance,  there  were  gold  buttons,  about  the  value  of  £50  as  is  mentioned 
in  the  charge,  presented  to  me,  as  1  remember,  by  Sir  Thomas  Perrot,  and  the 
party  himself." 

So  of  the  fifth  article  against  bira : — ''To  the  fifth  article  of  the  charge,  viz. 
*  In  Sir  Thomas  Monk*s  cause,  he  received  from  Sir  Thomas  Monk,  by  the 
hands  of  Sir  Henry  Holmes,  £110,  but  this  was  three  quarters  of  a  year  after 
the  suit  was  ended :'  I  confess  it  to  be  true  timt  I  received  100  pieces,  but  it 
was  long  alter  the  suit  ended,  as  is  contained  in  the  charge." 

And  so  of  the  seventh  article  against  him:  '*To  the  seventh  article  of  the 
charge,  viz.  *  In  the  cause  between  Holman  and  Young,  he  received  of  Young 
£100,  after  the  decree  made  for  him  f — I  confess  and  declare,  that  as  I  remem- 
ber, a  good  while  after  the  cause  ended,  I  received  £100,  either  by  Mr.  Toby 
Mathew  or  from  Young  himself." 

Again: — ''To  the  eighth  article  of  the  eharge.  '  In  the  cause  between  Fisher 
and  Wrenham,  the  Lord  Chancellor,  after  the  decree  passed,  received  a  suit  of 
hangings  worth  £160  and  better,  which  Fisher  gave  him  by  advice  of  Mr. 
Shuts  :^ — ^I  confess  and  declare  that  some  time  after  the  decree  passed,  I  being 
at  that  time  upon  remove  to  York-house,  I  did  receive  a  suit  of  hangings  of  the 
valae,  I  thiak,  mentioned  in  the  charge,  by  Mr.  Sbute^  as  from  Sir  Edward 
Fisher,  towards  furnishing  of  my  house  as  some  others^  that  were  no  ways  suit- 
ors, did  present  me  with  the  like  about  that  time. 

Bo  to  a  charge  of  borrowing  from  a  suitor  in  his  Court:  ^  To  the  tenlli  Article 
of  the  Charge,  viz.,  *  He  borrowed  of  Vanbre  £1000  upon  his  own  bond  atone  ^ 
time,  and  the  like  sum  at  another  time  upon  his  lordship^s  own  bill,  subseribed 
by  Mr,  Hunt,  his  man:* — I  confess  and  declare,  that  I  borrowed. the  money  in 
the  article  set  down;  and  that  this  is  a  Urge  debt;  and  I  remember. well,  that 
I  wrote  a  letter  from  Kew  abput  atwelvemootb  since^  to  a  friend,  about  the 
kii|g^  whereia  I  desired  that  whereas  I  pwod  Petev  Y^olofeo  fiSMQi  hia  majesty 
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would  be  pleased  to  grant  me  so  much  out  of  his  fine  set  upon  me  in  the  Star- 
chamber." 

Again :  *♦  To  the  thirteenth  Article  of  the  charge,  viz^  *  He  received  of  Mr. 
WorUi  £100,  in  respect  of  the  cause  between  bim  and  Sir  AKhnr  Mannraring :' 
— I  confess  and  declare,  that  this  cause  being  a  cause  for  inhentance  of  go<>i 
value,  was  ended  by  my  arbitrement  and  consent  of  parties,  and  so  a  decree 
passed  of  course;  and  some  months  after  the  cause  was  ended,  the  £100  men- 
tioned in  the  said  articie,  was  delivered  to  roe  by  my  servant,  Hunt." 

So  again  of  another  loan  from  a  suitor :     *<  To  the  fifteenth  Article  of  the 
Charge,  ?iz^  '  William  Compton  being  to  have  an  extent  for  a  debt  of  £1200, 
the  Lord  Chancellor  staid  it,  and  wrote  his  letter;  upon  which  part  of  the  debc 
was  paid  presently,  and  part  at  a  future  day.    The  Lord  Chancellor  hereupon 
sends  to  borrow  £500,  and  because  Compton  was  to  pay  £400  to  one  Hnidej, 
his  lordship  requires  Huxley  to  forbear  six  months,  and  hereupon  obtains  the 
money  from  Compton.    The  money  being  unpaid,  suit  grows  between  Hoxley 
and  Compton  in  chancery,  where  his  lordship  decrees  Compton  to  pay  HnxJer 
the  debt,  with  damage  and  costs,  when  it  was  in  his  own  hands:'  I  do  declare 
that  in  my  conscience  the  stay  of  the  extent  was  just,  being  an  extremity  a|rainat 
a  nobleman,  by  whom  Compton  could  be  no  loser.     The  money  was  plainly 
borrowed  of  Compton  upon  bond  with  interest,  and  the  message  to  Huxiej 
was  only  to  entreat  him  to  give  Compton  a  longer  day,  and  in  no  sort  to  make 
me  debtor  or  responsible  to  Huxley;  and  therefore,  though  I  wasnotrealy  to 
pay  Compton  hia  money,  as  I  would  have  been  ghd  to  have  done,  save  only 
£100,  which  is  paid,  I  could  not  deny  justice  to  Huxley  in  as  ample  manner  as 
if  nothing  had  been  between  Compton  and  me.     But  if  Compton  has  been 
damnified  in  my  respect,  I  am  to  consider  it  to  Compton/' 

So  of  another  loan  very  like  that  here :  •*  To  the  twentieth  Article  of  the 
Charge,  viz.,  *That  he  took  of  Peacocke  £100,  without  interest,  security,  or 
time  of  payment :'  I  confess  and  declare  that  I  received  of  Mr.  Peacocke  £100, 
at  Dorset- bouse,  at  my  first  coming  to  the  seat,  as  a  present ;  at  which  time  no 
suit  was  begun :  and  at  the  summer  after,  I  sent  my  then  servant,  Lester,  to  Mr. 
Rolfe,  my  good  friend  and  neighbor,  at  St  Albans,  to  use  his  means  with  Mr. 
Peacoke,  (who  was  accounted  a  monied  man,)  for  the  borrowing  of  £500,  and 
after  by  my  servant,  Hatcher,  for  borrrwing  of  600  more;  which  Mr.  Rolfe  pro- 
cared,  and  told  me  at  both  times,  it  should  be  without  interest,  script  or  not^ 
and  that  I  should  take  my  own  time  for  payment  of  it" 

And  again:  ^  To  the  twenty  second  Article  of  the  charge,  viz.  <ln  theeanse 
of  Sir  Henry  Ruswell  he  received  money  from  Ruswell,  but  it  is  not  certain 
how  much ;'  I  confess  and  declare,  that  I  received  money  from  my  servant  Hunt, 
as  from  Mr.  Ruswell,  in  a  purse;  and  whereas  the  sum  in  the  Article  is  indefi- 
nite, I  confess  it  to  be  300  or  £400,  and  it  was  about  a  month  after  the  canse 
-was  decreed ;  in  which  decree  I  was  assisted  by  two  of  the  judges.** 

These,  embracing  a  great  part  of  the  charges  against  Lord  Bacon,  are  all  with 
one  exception,  cases  of  presents  after  judgment;  cases  of  bribes  for  judgment 
rendered. 

I  will  read  one  more  passage  from  the  confession,  in  which  Lord  Bacon  dis- 
played something  of  this  defendant's  delicacy  about  receiving  a  gift 

**'  To  the  ninth  Article  of  the  charge,  viz.  ^  In  the  can^e  between  Kenneday 
and  Yaiiloie^  he  neetred  a  rich  cabinet  from  Kenneday,  appraised  at  £800;  I 
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confess  and  declare,  that  sucb  4  cabinet  waa  brought  to  my  house,  though  not 
near  half  the  value  and  that  I  said  to  him  that  brought  it,  that  I  came  to  view 
it  and  not  to  receive  it,  and  gave  commandment  that  it  should  be  carried  baclc, 
and  was  offended  when  I  heard  it  was  not.    And  about  a  year  and  a  half  after, 
as  I  remember,  Sir  John  Kennedaj  having  all  that  time  refused  to  take  it  away, 
as  I  am  told  by  my  servants,  I  was  petitioned  by  one  Pinkney,  that  it  might  be 
delivered  to  liim,  for  that  he  stood  engaged  for  the  money  that  Sir  John  Ken- 
neday  paid  for  it;  and  thereupon  Sir  John  Kenneday  wrote  a  letter  to  my  ser* 
vant  Sherborne  with  his  own  hand,  desiring  I  would  not  do  him  that  disgrace, 
as  to  return  that  gift  back,  much  less  lo  put  it  into  a  wrong  hand ;  and  so  it  re- 
mains yet  ready  to  be  returned  to  whom  your  Lordships  f^ball  appoint." 

Here,  you  sec.  Lord  Bacon  went  to  see  the  gift  not  to  take  it.  He  refused  to 
accept  the  cabinet  as  a  gift,  but  suffered  it  to  remain.  Like  this  defendant,  he 
repelled  it  as  a  gift;  but  did  not  hurl  it  from  him  in  vindication  of  his  inte- 
grity. It  remained  to  his  trial,  like  this  sum  of  money,  ready  to  be  returned 
as  the  Court  should  direct. 

And  upon  these  charges  the  illustrious  Bacon  fell.     **  The  greatest,  wisest 

of  mankind,"  was  for  these  facts,  *'the  meanest  of  mankind."     The  world  lost 

by  his  condemnation.     Mankind,  in  his  degradation,  saw  eclipsed  one  of  its 

brighest  and  loftiest  guiding  lights.     But  reluctant  as  the  world  was  to  see  his 

fall,  even  his  greatness  could  not  save  him  from  the  guilt  of  presents  received 

upon  the  judgment  seat,  even  after  judgment  rendered.     Even  his  greatness 

eould  not  save  him  from  the  guilt  of  gifts  which  pervert  judgment,  even  where 

hia  judgments  were  often  against  the  givers  of  the  gifts.     Guilty  as  he  was. 

Bacon  was  too  wise  to  disguise  his  guilt     Guilty  as  he  was,  Bacon  had  at  least 

the  virtue  to  see  the  guilt  m  his  own  soul.   With  all  his  guilt,  his  perceptions  of 

judicial  purity  compelled  him  to  see  and  acknowledge  the  guilt   Confessing  the 

facts,  he  could  not  deny  the  corruption,  the  shame.    Hear  what  he  says  of  the 

facts  I  have  read  from  his  confession :    ^  Upon  advised  consideration  of  the 

charge,  descending  into  my  own  conscience,  and  calling  my  memory  to  account 

80  far  as  I  am  able,  I  do  plainly  and  ingenuously  confess,  that  I  am  guilty  of 

corruption,  and  do  renounce  all  defence,  and  put  myself  upon  the  grace  and 

mercy  of  your  Lordships."    That  was  the  confession  of  his  conscience,  for  gifts 

^         after  judgment     That  was  the  confession  wrung  from  his  agony  of  guilt,  by 

the  power  of  conscience  better  than  his  life.   There  is  a  depth  of  guilt  far  below 

Bacon's.    The  guilt  which  cannot  feel  the  sense  or  shame  of  guilt    The  guilt 

which  blusters  and  struts  and  battles  in  self-justification.    It  is  here.    It  has  no 

blush  for  these  disclosures.    A  bribe  sits  lightly  on  the  conscience  of  this  defen- 

'        ^nt 

Great  as  he  was,  reluctant  as  the  world  was  to  tarnish  his  greatness.  Bacon 
I  was  condemned  on  all  these  charges — for  the  gifls  after  judgment,  as  well  as  for 
I         the  rest.  The  illustrious  statesman  and  philosopher  was  convicted  and  degraded. 

What  is  there  to  redeem  this  unrepentant  taker  of  gifts? 
r  And  here  what  is  the  palliation  offered  for  this  gift — before  or  after  judg- 

I         ment,  as  you  will — ^the  gift  so  coyly  solicited — ^the  gift  which  like  Bacon's  cabi- 
net, the  defendant  oonld  not  take  as  a  gift,  but  still  retained — the  finft,  which 
i         like  that  still  remains  for  the  Court  to  return  or  dispose  of — the  gift  so  elabo- 
rately and  guiltily  attempted  to  be  hidden — the  gift  so  audaciously  defended 
I        and  jostifiedl    Why,  if  not  a  ooirupt  taker  of  giflS|  did  not  the  defendant 
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cast  forth,  rid  his  conacience  of  the  unlecan  thing  f    What  do  his  coanse]  asj 
for  him  ?    Why,  Mr.  President,  all  that  his  counsel  can  ioaagine  in  this  defence 
is,  that  at  every  attempt  to  rid  himself  of  it,  Sanderson's  blundering,  grateful, 
bull-headed,  good- nature,  only  plunged  him  deeper  and  deeper  in  the  mire  of 
guilt.  Who  of  those  two  was  the  stropg  man  9    Which  was  the  tempter  here  I 
Which  was  the  cool,  shrewd,  able  villain  ?  Which  the  weak,  unpractised,  tempted 
victim  ?   As  if  Sanderson  could  not  be  subdued  by  a  word  or  a  look !    If  San- 
derson, in  his  obstinate  gratitude  to  adhere  to  the  bribe^  would  not  take  hia 
money  back,  could  not  this  bashful,  timid  judge  throw  the  shameful  mooej 
down  stairs  after  him,  throw  it  at  his  head  ?     Could  he  not  follow  Sandaaon 
into  the  street  and  hurl  the  guilty  money  after  him?     What  tempting  deril 
gave  such  power  over  this  defeudaut — who  had  coined  and  pocketed  SanderBon^s 
gratitude — to  that  weak,  good-natured  man,  who  almost  wept,  upon  the  stand 
here,  for  the  trouble  into  which  he  was  made  to  suppose  he  had  got  his  friend 
by  his  gift?    Could  no  persuasion  make  warm-huarted  William  Sanderson  take 
back  the  money,  to  save  his  friend  from  ruin  ?     Or  did  Sanderson  know  weJi 
that  he  only  seerfied  to  wish  it  repaid,  that  he  only  wanted  to  wear  the  seeming 
of  virtue,  while  he  retained  the  paltry  wages  of  sin  ?     Had  the  defendant  no 
power  to  repel  a  bribe,  or  is  this  one  of  the  marks  of  that  politeness  which  the 
counsel  so  eloquently  described,  which  leaves  him  no  power  to  repel  bribes  aiso  i 
Has  purity  no  power  to  resist  corruption  ?     Did  Sanderson  indeed  commit  a 
rape  upon  his  conscience  ? 

It  is  argued  here,  that  the  judgment  the  defendant  rendered  in  the  cause  was 
right.     We  cannot  tell  whether  it  was  right  or  whether  it  was  wrong.    It  was 
a  question  of  opinion,  of  judgment.   Men  usually  differ  about  such  things.   It 
is  probable  they  did  so  here.  The  counsel  for  the  plaintiff  m  that  case  tells  you 
that  the  judgment  was  right.   The  counsel  for  the  defendant  in  that  ctise  wouJd 
probably  tell  you  that  it  w&s  wrong.  The  question  rested  in  the  uncertain  and 
fallible  judgment  of  the  human  mind.     And  who  can  tell  how  this  defendant 
viewed  it!     Who  can  penetrate  his  conscience?    Who  can  tell  what  guilty 
motive  prompted  the  judgment?    We  can  only  see  the  bribe  followed  by  the 
judgment.     But  grant  that  the  judgment  was  right     Cannot  a  man  reomve  a 
gift  to  do  a  right  act  ?     Cannot  a  man  receive  a  reward  for  a  right  act  done  f 
Cannot  a  judge  be  bribed  to  render  a  judgment  right  in  itself?    Who  imputed 
to  Bacon  that  any  one  of  his  decrees  was  wrong  ?   The  question  of  the  right  or 
the  wrong  of  his  decrees  never  arose  on  his  condemnation ;  even  he  suggested 
but  once,  I  think,  the  right  of  the  decree,  as  an  excuse  for  the  gift    The  guilt 
was  in  the  gifts  themselves.    The  propriety  of  the  judgment  cannot  take  the 
guilt  away.    And  guilt  itself  should  be  ashamed  to  defend  bribery,  hy  setting 
up  as  a  defence  that  it  was  bribery  to  do  right ! 

It  is  said  again  for  the  defendant,  that  if  he  be  a  corrupt  taker  of  bribes, 
here  is  but  a  solitary  instance.  And  his  counsel  triumphantly  asks  us,  why 
have  we  proved  no  others  ?  And  do  they  indeed  believe  that  one  bribe  is  no 
guilt  ?  Does  the  defendant  plead  that  he  was  guilty  of  meroenary  corruption 
InU  ibis  once,  and  it  should  be  overiooked  f  One  bribe,  Mr.  President,  is  enough 
to  damn  a  far  better  and  purer  life.  And  when,  they  ask  me,  where  are  the 
rest?  I  will  let  Macauley  answer  them.  I  will  read  from  the  commentary  of 
that  great  writer  on  Lord  Bacon,  the  terrible  example  of  the  guilt  of  bribery 
through  all  timet    I  had  int^ded  to  have  quoted  from  this  aUe  eesay  befae^ 
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OM  oiber  parts  of  the  Cdse.    I  will  read  some  paitagen  now,  wb'ch  apply  mor% 
nearly  on  other  branches  of  mj  argument. 

**  Mr.  Montagues  other  argument,  namely,  that  Bacon,  though  he  took  gift»^ 

did    not   take  bribes^  seems  to  us  as  futile  as  ihat  which  we  have  consider6(\«^ 

Xndeed,    we  might  be  content  to  leave  it  to  be  answered  by  the  plaineht  mai^ 

among:  our  readers.     Demuethenes  noticed  it  Aritli  contempt  more  than  two 

thousand  years  ago.     Latimer,  we  have  seen,  treated  this  sophistry  with  simitar 

di»daiD.     *  Leave  coloring/  said  he,  'and  call  tliese  things  by  their  Chiistian 

namesy  bribes.*     Mr.  Montagu  attempts,  somewhat  unfairly,  we  must  say,  to 

represent  the  presents  which  bacon  received,  ns  similar  to  the  perquisites  which 

suitors  paid  to  the  members  of  Pailiaments  of  France.   The  French  magistrato 

bad  a  legal  right  to  his  fee;  and  the  amount  of  tlie  fee  was  regulated  by  lav. 

Whether  this  be  a  good  mode  of  remunerating  judges  is  not  the  quc^tion.   Bui 

nvhat  analog/  is  there  between  payments  of  tiiis^  srjrt  and  the  ])iesents  which 

Bacon  received — presents  which  were  not  sanctioned  by  tlie  law,  wiiich  wera 

not  niaile  under  the  public  eye,  and  of  which  the  amount  was  regulated  only 

by  private  bargain  between  the  magistrate  and  the  suitor  T' 

'*  But,  siiys  Mr.  Montagu,  these  presents  •  weie  niade  openly  and  with  Cfio 
greatest  publicity.'   This  would,  indeed,  be  a  strong  ar<;ument  in  favor  of  Bacon« 
But  we  deny  the  fact     In  one,  and  only  one,  of  the  ca«tes  in  which  Bacon  waa 
accused  of  corruptly  receiving  gifts,  does  he  appear  to  have  received  a  jjift  pub* 
licly.     This  was  in  a  matter  depending  between  the  Company  of  Apoihecariea 
and  the  Company  of  Grocers.     Bacon,  in  bin  confession,  insi>ted  strongly  oa 
the  circumstance  that  he  had  on  thi<<  occ^ision  taken  pre^^ens  publicly,  as  a  prx)f 
that  he  liad  not  taken  them  corruptly.    Is  it  not  clear,  that  if  he  had  taken  tha 
presents  mentioned  in  the  other  charges  in  the  same  public  manner,  ho  woufd 
have  dwelt  on  this  jKiint  in  answer  to  those  charges?     The  fact  that  he  insists 
so  strongly  on  the  publicity  of  one  particular  pre!^«nt,  id  of  itself  sufficient  to 
prove  that  the  others  were  not  publicly  Uiken.     Why  he  took  this  ]>resent  pub- 
licly and  the  others  secretly,  is  evident.     lie  on  that  occasion  acted  openly,  be« 
cause  he  was  acting  honestly,     lie  was  not  on  that  occasion  Bitting  judicially* 
He  was  called  in  lo  etiect  an  amical»!e  arranjjement  between  tlie  parties.    Both 
were  sati>fied  with  his  decision,     lioth  joined  in  making  him  a  ^H'esent  for  his 
trouble.    Whether  it  was  quite  delicate  in  a  man  of  his  rank  to  accept  a  present 
under  such  circumstances,  may  l)e  questioned.     But  there  is  no  ground  in  this 
case  for  accusing  him  of  corruption. 

'*  Unhappily,  the  very  circumstances  which  prove  him  lo  have  been  innocent 
in  this  case,  prove  him  to  have  been  guilty  on  the  other  chaiges.  Once,  and 
only  on^  he  alleges  that  he  received  a  present  publicly.  Tlw  inference  is,  that 
ID  all  other  cases  mentioned  in  the  articles  an^aiuKt  him,  he  received  prcf^ents 
secretly.  When  we  examine  the  siojQ[le  ca!<e  in  which  he  allegt^  tliat  he  received 
a  present  publicly,  we  find  that  it  is  also  the  smgle  casa  in  which  there  was  no 
gross  impropriety  in  liis  receiving  a  present.  Is  it  then  possible  to  dou!>t  his 
reason  f((r  not  receiving  or  her  presents  in  as  public  a  manner  wa^,  that  he  knew 
it  wan  wrong  to  receive  them ! 

**  One  argument  ftill  remains  [>lau8ible  in  appparance,  but  admittincj  of  easjr 
and  com|)lete  refutation.  The  two  chief  com|»lainai>t}s  Aubrey  and  Ei^erroD^ 
had  both  made  prcsenU  to  the  Chancellor.  Out  he  had  decided  airain^t  theia 
both.  Therefoie  he  had  not  received  these  presents  as  bribes^  *  The  complaiata 
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of  his  accusers  were,*  says  Mr.  Montaga,  *  not  that  tbo  gratuities  bad,  bat  Xha 
ihej  bad  not,  influenced  Bacon's  judgment,  as  he  had  decided  against  tbem.* 

**  The  truth  is,  that  it  is  precisely  in  this  way  that  an  extensive  system  of  cor- 
ruption is  generally  detected.     A  person  who,  by  a  bribe,  has  procared  a  de- 
cree in  his  favor,  is  by  no  means  likely  to  come  forward  of  bis  own  accord  ss 
an  accuser.     Ue  is  content     He  has  his  quid  pro  quo.     He  is  not  impelled 
either  by  interested  or  by  vindictive  motives  to  bring  the  transaction  before  the 
public.     On  the  contrary,  he  has  almost  as  strong  motives  for  holdings  bn 
tongue  as  the  judge  himself  can  have.     But  when  a  judge  practises  corrapdon, 
as  we  fear  that  Bacon  practised  it  on  a  large  scale,  and  has  many  agents  looking 
out  in  different  Quarters  for  prey,  it  will  sometimes  happen  that  be  will  be  bribe] 
on  both  sides,     it  will  sometimes  happen  that  be  will  receive  money  from  hk 
suitors,  who  are  so  obviously  in  the  wrong  that  be  cannot  in  decenej  do  mj 
thing  to  serve  them.  Thus,  he  will  now  and  then  be  forced  to  pronounce  againsi 
a  person  from  whom  he  has  received  a  present ;  and  he  makes  that  person  s 
deadly  enemy.    The  hundreds  who  have  got  what  they  paid  for,  remain  qvkt 
It  is^tho  two  or  three  who  have  paid,  and  have  nothing  to  show  for  their 
money,  who  are  noisy. 

^*  The  memorable  case  of  the  Goezmans  is  an  example  of  this.  Beauraarcbaii 
bad  an  important  suit  pending  before  the  Parliament  of  Paris.  M.  Ooesman  was 
the  judge  on  whom  chiefly  the  decision  depended.  It  was  hinted  to  Beaumar- 
cbais  that  Madame  Ooezman  might  be  propitiated  by  a  present  He  accordingly 
offered  certain  rouleaus  of  Louis-d^or  to  the  lady,  who  received  tbem  gradously. 
There  can  be  no  doubt  that,  if  the  decision  of  the  court  had  been  favorable  to 
bim,  these  things  would  never  have  been  known  to  the  world.  But  be  lost  his 
^ause.  Almost  the  whole  sum  which  he  had  expended  in  bribery,  was  imme- 
diately refunded;  and  those  who  had  disappointed  bim  probably  thoa^t  that 
he  would  not,  for  the  mere  gratification  of  his  malev^olence,  make  public  a  tnns- 
action  which  was  discreditable  as  well  to  himself  as  to  them.  Tbej  knew  little 
of  bim.  He  soon  taught  them  to  curse  the  day  in  which  they  bad  dared  to 
trifle  with  a  man  of  so  revengeful  and  turbulent  a  spirit,  of  such  danntleK  effron- 
tery, and  of  such  eminent  talents  for  controversy  and  for  satira  He  compelled 
the  Parliament  to  put  a  degrading  stigma  upon  M.  Goezman.  He  drove 
Madame  Qoezman  to  a  convent  Till  it  was  too  late  to  pause,  his  excited  pas- 
sions did  not  suffer  him  to  remember  that  he  oould  effect  their  rain  only  by 
disclosures  ruinous  to  himself.  We  could  give  other  instances,  but  it  is  need- 
leas.  No  person  well  acquainted  with  human  nature  can  fail  to  perceive  that,  if 
the  doctrine  for  which  Mr.  Montaga  contends  were  admitted,  society  woald  be 
deprived  of  almost  the  only  chance  which  it  has  of  detecting  the  comipt  prao- 

^ees  of  judges," 

A^in  Macauley  says :  "  Will  any  person  say  that  the  Commons  who  im- 
peached Bacon  for  taking  presents,  and  the  Lords  who  sentenced  bim  to  fin<^ 
imprisonment  and  degradation,  for  taking  presents,  did  not  know  that  the  tak- 
ing of  presents  was  a  crime  ?  Or,  will  any  one  say  that  Bacon  did  not  know 
what  the  whole  House  of  Commons  and  the  whole  House  of  Lords  knew  I 
Kobody  who  is  not  prepared  to  maintain  one  of  these  absurd  propoeitionB  can 
deny  that  Bacon  committed  what  be  knew  to  be  a  crime.'* 

Bo  in  another  passage  I  have  marked,  we  find  him  quoting  and  oommentiBg 
on  famous  old  Hugh  Latimer:    ^  We  could  give  a  thoueaml  protA  that  the 
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<>piDion  then  entertafned  concerning  these  practices,  was  such  as  we  h^ve  de- 
ficribed.     Bat  we  will  conteni  ourselves  with  calling  a  single  witness,  honesi 
Hugh  Latimer.    His  sermons,  preached  more  than  seventy  years  before  the  in- 
quiry into  Bacon^s  conduct,  abound  with  the  sharpest  invectives  against  those 
very  practices  of  which  Bacon  was  guilty,  and  which,  as  Mr.  Montagu  seema 
:to  think,  nobody  ever  considered  as  blameable  till  Bacon  was  punished  for  thenu 
We  could  easily  fill  twenty  pages  with  the  homely  but  just  and  forcible  rbetorie 
of  the  brave  old  bishop.     We  shall  select  a  few  passages  as  fair  specimens, 
and  no  more  than  fair  specimens  of  the  rest.  *  Omnes  dtH^unt  munera.    They 
«11  love  bribes.    Bribery  is  a  princely  kind  of  thieving.   They  will  be  waged  br 
the  rich,  either  to  give  sentence  against  the  poor,  or  to  put  off  the  poor  man^s 
cause.    This  is  the  noble  theft  of  princes  and  magistrates.    They  are  bribe^ 
takers.    Now-a-days  they  call  them  penile  rewards.     Let  them  leave  their 
•coloring  and  call  them  by  their  Christian  name,  bribes.^    And  again;  *  Cam* 
byses  was  a  great  emperor,  such  another  as  our  master  is.    He  had  many  lord 
deputies,  lord  presidents,  and  lieutenants  under  him.     It  is  a  great  while  ago« 
«ince  I  read  the  history.   It  chanced  he  had  under  him  in  one  of  his  dominions 
«  briber,  a  gift-taker,  a  gratifier  of  rich  men ;  he  followed  gifts  as  fast  as  he 
that  followed  the  pudding,  a  hand-maker  in  his  o£Bce  to  maike  hit  son  a  great 
man,  as  the  old  saying  is:    Happy  is  the  child  whose  father  goeth  to  the  devil. 
The  cry  of  the  poor  widow  came  to  the  emperor's  ear,  and  caused  him  to  flay 
the  judge  quick,  and  laid  his  skin  in  the  chair  of  judgment,  that  all  judges  that 
should  giv(3  judgment  afterward  should  sit  in  the  same  skin.  I  pray  God  we  may 
once  sect  the  skin  in  England.'   '  I  am  sure,'  says  he  in  another  sermon,  *  this  is 
Mcala  infernij  the  right  way  to  hell,  to  be  covetous,  to  take  bribes,  and  pervert 
justice.    If  a  judge  should  ask  me  the  way  to  hell,  I  would  show  him  this  wag. 
Pirst,  let  him  be  a  covetous  man\  let  his  heart  be  poisoned  with  covetousness. 
Then  let  him  go  a  lit Je  further  and  take  bribes;  and  lastly,  pervert  jtddg- 
fnent,     Lo,  here  is  the  mother,  and  the  daughter,  and  the  daughter's  daughter. 
Avarice  is  the  mother,  she  brings  forth  bribe-taking,  and  bribe-taking  per^- 
verting  of  judgment.    There  lacks  a  fourth  thing  to  make  up  the  mess,  which^ 
so  help  me  God,  if  I  were  judge,  should  be  hangum  tuum,  a  Tyburn  tippet 
to  take  with  him,  an  it  were  the  judge  of  the  King's  Bench  my  Lord  Chief 
Judge  of  England,  yea,  an  it  were  my  Lord  Chancellor  himself,   to  Tyburn 
with  him.'     We  will  quote  but  one  more  passage.    '  He  that  took  the  silver 
basin  and  ewer  for  a  bribe,  thinketh  that  it  will  never  come  out.    But  he  may 
sow  know  that  I  know  it,  and  I  know  it  not  alone ;  there  be  more  beside  me 
that  know  it.     Oh  briber  and  bribery !     He  was  never  a  good  man  that  wiU 
so  take  bribes.     Nor  can  I  believe  that  he  that  is  a  briber  can  be  a  good 
j,ustice.   It  will  never  be  merry  in  England  till  we  have  the  skins  of  such.  For 
whai  needeth  bribery  where  men  do  their  things  uprightly  f" 

**  This  was  not  the  language  of  a  great  philosopher  who  had  made  great 
discoveries  in  moral  and  political  science.  It  was  the  plain  talk  of  a  plain  man, 
who  sprang  from  the  body  of  the  people,  who  sympathised  strongly  with  their 
wants  and  their  feelings,  and  who  boldly  uttered  their  opinions.  It  was  on  ao 
eount  of  the  fearless  way  in  which  stout-hearted,  old  Hugh  exposed  the  mis- 
deeds of  men  in  ermine  tippets,  and  gold  collars,  that  the  Londoners  cheered 
him,  as  he  walked  down  the  Strand  to  preach  at  Whitehall,  struggled  for  e 
touch  of  his  gown,  and  bawled  '  Have  at  them,  father  Latimer.'     It  is  plain 
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fiotn  the  pafcages  which  we  have  quoted,  and  from  fiflj  others  which  we  might 
qaote,  that,  long  before  Bacon  was  born,  ikt  accepting  of  presents  by  a  j*tdffi 
waa  known  to  be  a  wicked  and  shameful  act;  that  the  fine  words,  under  wbidi 
it  was  the  fashion  to  veil  sttch  corrupt  practices,  were  even  then  seen  through 
by  the  common  people;  that  the  distinction  on  which  Mr.  Munta^  insisii^ 
between  complimems  and  bribes,  was  even  then  laughed  at  as  a  mere  *  coioring/ 
There  may  be  some  oratorical  exaggeration  to  what  Latimer  says  about  tae 
Tyburn  lippet  and  the  sign  of  the  judge's  skin ;  but  the  fact  thai  he  ventured 
ic  use  such  expressions  is  amply  sufficient  to  prove,  that  the  gift-taking  jwfyes^ 
the  receiver  of  silver  basins  and  ewers,  were  regarded  as  such  pests  of  the 
eommon wealth,  that  a  venerable  divine  might,  without  any  breach  of  Christiai 
charity,  publicly  pray  to  God  for  their  detection,  and  their  condign  puukh* 
ment^ 

Mr.  President,  what  Jiave  I  said  here,  what  coidd  I  say  here,  that  might 
erowd  fhe  conviction  of  deep,  abhorred,  damnable  guilt  home  u]x>n  this  defeo- 
dant,  with  the  force  of  the  great  English  essayist  speaking  in  sore  j>ain  of  ijj« 
judicial  sins  of  the  great  English  philosopher,  or  with  tlie  power  of  the  gieA 
popular  preacher  of  his  day,  denouncing  the  sins  of  the  great  in  his  day  f  Ii 
IS  all  a  teriible  commentary  on  this  and  other  matters  here  in  proof. 

But  we  say  that  beyond  all  abstract  discuf^sion  of  the  guilt  of  jadicjsf  pre> 
sents,  beyond  all  innate  indecency  and  corruption  in  this  transaction,  there  was 
throughout,  in  the  hearts  of  both  Sanderson  and  the  defendant,  a  deep  abiding 
consciousness  of  guilt — the  honinge  which  vice  pays  to  virtue.  How  nii-ely, 
witii  what  laborious  and  practised  f'kill,  was  the  real  transaction  buiied  in  the 
Bp|>earance  of  innocence,  by  thi^  defendant!  How  natural  is  the  a.«tonii(hinect 
of  the  amiable  counsel,  that  this  transaction  ever  came  to  light !  And  be  nfkg 
US  how  it  uas  that  the  truth  of  it  did  come  out  ?  The  closest  guilt  will  be  sus- 
pected. The  closest  guilt  will  leak  out  a  very  little.  And  inxestigation  wil 
8omtime<)  succeed  in  tracing  its  secret  passages.  Here  it  has  not  been  wlKtlly 
successful,  I  think.  Hero  it  certainly  was  not  easy.  The  truth  was  \cell  covered 
up.  How  easy  a  story  was  made  up  for  Sanderson  to  tell  in  ihe  commitiee 
room.  How  easy  to  tell  it  anywhere.  "  During  the  pendency  of  that  cause. 
Judge  HuLbell  borrowed  a  small  sum  of  money  from  Sanderson,  for  a  sliort 
time;  but  it  was  a  mere  loan;  he  gave  his  note  for  it  and  paid  the  note.**  So 
It  was  told.  They  say  that  the  committee  of  investigation  was  an  inqutsitioo* 
How  natural  it  was  even  for  the  Grand  Inquisitor  himt'elf  to  drop  his  pen  in 
despair,  thinking  upon  (hat  simple  statement  that  in  this  instance  at  least,  the 
bottom  had  fallen  out  of  Sanderson*8  tub,  nithotit  one  leakage  of  guilt  Bat 
wpon  a  closer  scrutiny  the  leakages  were  found  clinging  in  slimy  guilt  to  the 
staves.  The  truth  came  out  just  because  of  Sandei-son's  character;  a  generou.^ 
good-natured,  indiscreet,  talkative  fellow,  temf»ted  to  guilt,  not  hardened  in  cnme» 
To  that  character  we  owe  the  discovery.     The  committee  did  not  know,  the 

Eublic  did  not  know,  the  precise  nature  of  the  guilt  They  suspected  guilt  and 
ronght  the  witness  of  it  to  his  oath.  When  he  had  told  the  ingeniuut  aiorj 
prepared  for  him,  of  the  note  and  the  payment,  he  breathed  securely.  But  when 
be  was  pressed  by  the  strong  suspicions  of  guilt,  be  had  neither  the  art  nor  the 
Conscience  to  conceal  the  truth,  which  lay  under  the  skilful  sOitement  ol  appa* 
tent  truth,  raised  with  soeh  labor  of  guilt  to  ooaceal  the  real  truth.  We  owe  the 
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dJMOTMj  to  SanderM>n'8  character  and  temper;  not  to  this  defendant's  ingenious 
acheroe  of  burying  the  truth  under  a  monunient  of  artifice  representing  it. 

I  believe  that  I  omitted  to  comment,  in  its  place,  upon  the  interview  in  New 
Tork  between  Sanderson  and  Perry.   You  will  recollect  that  Sanderson  testifies 
thai  after  his  interview  with  Judge  Hubbell  here  in  Madison,  partly  on  account 
of  what  was  said  in  that  interview,  he  felt  more  sanguine  of  succeeding  in  the 
•tiit  than  he  had  felt  before.  You  will  recollect  that  Judge  Hubbell  kept  the  case 
a  long  time  under  advisement  and  told  Mr.  Arnold  that  he  had  no  time  to  look 
into  )t|  until  the  Sunday  before  he  gave  judgment.   You  will  recollect  that  not- 
withstanding that,  Sanderson  got  a  hint  from  the  Judge,  the  very  day  the  cause 
was  submitted,  that  it  would  be  decided  as  he  wished.     Sanderson  waa  do  old 
friend  of  the  Ju  Ige.   His  intimacy  with  the  Judge  appears  to  have  begun  with 
that  suit,  and  to  have  ripened  rapidly.     How  and  why,  I  leave  to  this  Court 
IV'hat  measure  of  encouragement  in  the  suit  he  got,  or  how  ho  gos  it.  1  cannot 
tell.     But  when  he  was  first  in  New  York,  long  before  the  deci:iion  of  the  tra- 
▼erae,  long  before  the  final  disclosure  to  him  of  Hubbeirs  decision  and  the  $200 
transaction,  Sanderson  assured  Perry  of  his  success  in  the  puit.     He  says  that 
it  was  to  get  him  out  of  a  bad  scrape,  and  that  he  vd|^  willing  to  pay  for  it. 
And  so  he  suggested  to  Perry  also  the  propriety  of  maKing  the  Judge  a  pre- 
aent,  as  a  reward  for  the  decision  he  was  even  then  able  to  foretell.    Even  then, 
before  the  final  guilt  between  Sanderson  and  the  Judge,  Sanderson  waa  able  to 
^ve  comfort  and  consolation  to  the  plaintiff  in  New  York,  and  even  his  simple 
mind  had  penetrated  deep  enough  into  the  defendont,  to  suggest  a  mercenarj 
reward. 

That  finishes  all  we  are  able  to  learn  of  the  secret  history  of  that  canse. 
That  is  the  proof  here,  of  the  history  of  that  cause  behind  the  scenes.  Let  us 
look  at  it  as  it  appeared  to  the  world.  I  invoke  this  Court  upon  its  sense  of 
pubtio  justice,  to  say  with  all  that  guilty  privity  and  covin  behind  the  curtain, 
when  that  cause  came  on  for  trial  before  this  man,  resting  for  decision  in  his 
breast  only,  without  appeal  or  review,  or  redress  on  earth;  what  a  mockery  of 
justice  was  played  out  in  the  sight  of  man  and  God  I  The  defendant  sat  in  Court 
npon  the  holy  se^it  of  judgment.  There  came  the  Comstocks,  respectable  mer- 
chanta,  filling  an  honorable  place  in  society,  with  all  at  stake  npon  an  accusa- 
tion of  fraud.  They  came  to  that  Court  with  their  counsel  and  their  witness. 
They  came  to  that  Court,  to  that  Judge,  for  the  true,  impartial  judgment  of  the 
law.  There,  too,  came  Sanderson.  Oh  Qod  I  to  the  same  court  room,  but  see- 
in^  what  difierent  scenes.  Sanderson  could  see  it  as  it  was.  He  knew  all  the 
private  chambering  and  judicial  privity  which  went  with  the  Judge  upon  the 
bench.  He  could  see  the  cloven  f  x)t  of  justice  there.  But  the  Comstocks 
were  in  the  dark.  They  saw  only  the  Court  of  the  law,  and  the  Judge  of  the 
law;  they  believed  in  the  purity  of  human  justice.  They  came  there  to  throw 
their  property  and  honor  into  ilie  incorruptible  scales  of  justice.  They  did  not 
believe  that  the  hand  that  held  those  scales  was  sullied  with  a  bribe.  They  did 
not  believe  that  the  mind  which  governed  the  balance  of  justice,  waa  festering 
with  the  hope  of  gifts  and  rewards.  They  did  not  believe  that  the  man,  who 
sat  there  to  represent  the  intact  purity  of  justice,  had  been  tampering  and 
ehamt>ering  with  their  adversary.  They  believed  that  causes  were  heatd  onlj 
in  Court,  and  decided  only  by  the  right  They  came  there  to  try  that  canse 
ikti^  already  tried  in  private.   Holy  Heaven !    how  guilt  was  mocking  there  at 
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their  faith  and  their  hope !     I  ask  you  solemnly,  Mr.  President,  to  think  -what 
a  horrible  mockery  was  tho  confidence  of  those  men  in  the  right!    What  a  hor- 
rible mockery  was  the  anxiety  of  those  men,  weighing  fact  by  fact,  watching 
proof  by  proof,  balancing  argument  by  argument,  as  that  cause  proc<  eded,  in 
the  delusion  that  Justice  sat  there  doing  the  same!     The  trial  and  argument 
lasted  many  days.   The  Comstocks  did  not  know  that  the  Judge  was  prompting 
Sanderson's  counsel  to  proof  and  argument     The  Comstocks  committed  their 
cause  to  the  holy  scales  of  judgment.    The  nice  balance  appeared  there,  befurs 
man  and  God,  trembling  from  side  to  side,  unsettled  and  quivering.    The  Corn- 
stocks  went  home,  believing  in  judgment;  to  abide  judgment  in  suspense  and 
anxiety.   They  did  not  know  that  Justice,  holding  that  sensitive  balance  in  one 
hand,  grasped  a  hribe  from  their  opponent  with  the  other.     They  believed  ia 
human  integrity.     Curia  aduisari  vult.    Justice  was  deliberating.    The  Judge 
was  studying  the  law  and  the  fact,  with  midnight  oil.     The  day  of  judgmeat 
came  in  that  cause.     Back  to  the  Court  came  Sanderson  and  the  Comstocks. 
Sanderson  came  there  to  seem  anxious  about  the  judgment  he  knew  and  bad 
paid  for.     The  Comstocks  came,  in  suspense  and  trouble,  to  hear  the  judg- 
ment of  the  law.     Th%fe  stood  the  temple  of  Justice.    In  it,  was  the  holy 
judgment  seat.     Upon  that  bench,  in  robes  of  justice  seeming  unpolluted,  j^t 
the  defendant,  to  pass  upon  fortunes  and  honor  of  his  fellow  men,  w  itb  the 
intact  purity  of  soul  which  God  has  delegated  to  man  to  sit  in  judgment  upon 
man.     There  was  an  impressive  scene  for  the  simple  spectators.     There  was  a 
scene  for  the  whole  people  of  the  State  to  witness  and  admire;  their  chosen 
Judge,  representing  their  sovereign  power  of  judgment,  in  pure  and  holy  chas- 
tity of  mind  and  heart.    There,  to  the  eyes  of  all  the  world,  sat  this  defendaiitv 
holding  up  between  man  and  man  the  scales  of  incorruptible  Justice. 

Mr.  President,  God's  eye  was  upon  the  sacrilege.  God's  eye  had  heen  upon 
the  meeting  in  Madison,  the  beginning  of  so  much  guilt  God's  eye  had  been 
on  all  the  guilty  chambering  and  whispering.  God's  eye  had  seen  all  the  elec- 
tric sparks  of  intelligence  between  the  tampering  suitor  and  tlie  corrupt  Judge^ 
God's  eye  had  seen  every  nod  and  smile  of  favor  and  corruption.  Gcxl's  ey* 
had  been  upon  the  private  announcement,  and  ilm  venal  borrowing  and  lend- 
ing. God's  eye  had  penetrated  the  guilty  hearts,  and  their  mercenary  impulsea 
and  motives.  To  to  the  eye  of  God  that  scene  of  judgment  was  naked  m  all 
its  damnable  guilt  And  the  angels  of  God  wept  to  see  God's  justice  bought 
and  sold,  and  mocked  in  sacrilegious  show,  upon  the  earth. 

It  is  terrific  to  think  of  it.  Humanity  shiveis  at  the  imngination  of  it.  I 
leave  to  the  gentleman  on  the  other  side,  the  consolation  that  the  judgment 
was  right  I  disdain  any  further  answer  than  the  truthful  and  bnlliant  aphor- 
ism on  Lord  Bacon : — *^  Bacon  never  sold  justice,  but  he  seldom  let  justice  slip 
from  his  hands  without  extracting  a  bribe.'' 

Mr.  President,  I  have  done  with  the  details  of  this  cause.  I  have  gono 
through  the  facts.  I  hare  done  so,  no  doubt  tediously  to  the  Court;  but  yet 
rapidly  as  regards  the  evidence  itself,  for  I  have  not  dwelt  upon  half  of  it.  I 
am  aware  that  I  have  performed  the  duty  very  imperfectly.  I  commit  th« 
evidence  to  the  Court,  to  supply  my  deficiencies. 

And  THIS  CAUSE,  which  reaches  every  heart  here ;  this  cause,  which  haa  sunk 
deep  into  the  heart  of  every  Senator  here — let  his  predisposition  be  what  it 
may,  it  is  not  in  human  nature  to  repel  such  force  of  conviction : — this  cause  ia 
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vrliat  the  gentleman  on  the  other  side  calls  an  iqvominious  failurb  I     Loam^ 
ifiadequaiSy  wisatus/aciori/ ;  the  fetid  spaipn  of  malice  and  lilel  and  persecw- 
ti<m.     The  Counsel  canonizes  the  defendant's  juJiciaJ  career,  as  sanctity  which 
htis  passed  through  the  £iery  ordeal  and  come  forth  redeemed  and  purified,  illus- 
trious and  glorious  to  all  time  !     And  he  tells  us  that  this  trial  has  vindicated 
the  integrity  of  this  Judge  to  those  even  who  doubted  it  before.     This  is  the 
case  on  which  the  Defendafit  heaps  ridicule  in  his  argument.  He  sneered  at  it 
in  his  plea.     lie  mocked  at  it  by  the  voice  of  his  counsel  summing  up  the  evi* 
dence.     This  is  the  conduct  of  which  the  Defendant's  conscience  approves. 
This  is  the  conduct  in  which  his  lenient  friends  can  see  no  reproach  save  mere 
indif«cretion,  guiltless  impropriety.    And  the  Defendant  himself  stands  up  here^ 
exulting  in  the  voice  of  his  Counsel,  in  the  glory  of  his  innocence  and  puritj 
and  chastity  I     He  looks  into  this  mirror  of  his  own  heart,  and  exults  in  its 
beauty.    In  the  name  of  the  Most  High,  who  endowed  all  our  souls  with  that 
inspiration  which  we  call  conscience,  the  love  of  truth,  the  love  of  justice,  and 
the  love  of  virtue,  can  this  be  the  true  judgment  of  this  Defendant's  heart?     Is 
this  the  real  tone  of  this  man's  mind  f    Could  he  not  have  feigned  a  horror  of 
hia  guilt,  if  he  did  not  feel  it?     Could  he  not  put  on  an  air  of  virtue,  and* 
exelaim  against  the  testimony  which  proved  such  vice  ?   Could  be  not  say  any-* 
thing  but  that  in  all  this  he  feels  no  wrong?     Is  this,  indeed,  hi^  standard  of 
morality,  this  his  conception  of  judicial  integrity,  this  the  administration  of 
justice  in  the  Second  Judicial  Circuit,  which  he  justifies,  and  which  he  asks  you 
to  justify,  which  he  asks  you  to  send  him  back  to  continue  there?     Is  thisth^ 
administration  of  justice,  this  the  purity  of  judicial  life,  in  which  he  has  such 
faith,  that  his  Counsel  boldly  intimated  in  the  early  stages  of  this  cause  that 
if  your  constitutional  action  should  impeach  him,  his  popularity  might  keep 
hina  Judge  there  in  defiance  of  your  conjititutional  judgment?   I  call  upon  this 
Court  to  let  no  weak  hope  interpose  itself  here  between  justice  and  judgment 
I  ask  thb  Court,  in  its  judgment  on  this  cause,  in  its  judgment  upon  all  that 
has  been  proven  here  from  the  beginning  of  this  trial  to  the  end,  to  expect  no- 
il/ing  from  exposure,  to  expect  nothing  from  shame,  to  expect  nothing  from 
Uie  mere  sutrering  of  conscience  of  this  Defendant.     He  professes  none,  he  is 
capable  of  none,  he  will  feel  none.    There  is  but  one  of  two  things  for  this 
Court  to  do; — to  license  this  shameless  prostitution  of  justice,  or  to  end  it  at 
once  and  forever  by  its  judgment.  There  is  no  other  alternative.   You  can  hope 
nothing  here  from  the  penitence  of  guilt  exposed ;  you  can  expect  no  lesson  to 
such  a  defendant  from  such  a  trial,  except  in  the  judgment.     Exposure  and 
shame  have  no  power  upon  a  man  who  sees  honor  in  his  dishonor,  virtue  in  his 
vice,  purity  in  all  the  uucleanness  of  his  mind,  health  in  his  rotting;  corruption, 
Unsbocked  by  all  this  array  of  guilt,  any  escape  from  justice  would  be  a  triumph 
to  him.     Honorable  acquittal  he  cannot  have,  and  does  not  hope.     Any  escape 
firora  judgment  would  send  him  back  upon  our  unfortunate  Circuit,  exulting  in 
the  self  complacency  of  unconvicted  guilt.     The  parasites  of  corruption  would 
ory  aloud  in  triumph  at  his  escape  by  any  means. — You  see  it  in  this  defence. 
His  friends,  his  sjitellites,  his  conscience  approve  of  all  that  is  here  in  proof. 
They  have  not  the  grace  to  claim  acquittal  as  a  mercy ;  they  insult  the  Court 
by  claiming  it  as  justice.    They  ask  you  to  send  forth  this  Dcifendant  with  all 
this  load  of  unblushing  guilt  upon  him,  as  the  standard  of  judicial  morality 
which  this  Court  b  to  erect  in  this  State.    They  say  there  is  here  no  wrong, 
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no  Bin,  no  guilt,  no  impropriety,  no  corruption,  which  sfaoclct  their  eoiMcicn«i 
or  fihould  reach  the  conscience  of  this  Court.  That  is  their  sense,  thai  »  tka 
<iefeudant*8  sense,  of  a  py^tem  of  judicial  conduct,  which  I  dnre  not  nndenak« 
to  describe  in  my  own  language. — Shakspeare  was  a  prophi  t.  When  h©  wrots 
his  ha  If- inspired  book  the  race  of  prophets  was  not  utterly  gone.  Hi*  lan- 
guage, bold  and  high  wrought  as  it  is,  is  literally  true  of  the  administratioo  of 
justice  in  the  Second  Judicial  Circuit  of  this  State,  C€DtarieB  after  the  great 
Describer  of  the  world  had  passed  from  the  earth. 

"  I  h-iTe  H«4*n  corruption  bnil  and  babble 

Till  it  overrun  ih«*  flew.    Laws  for  aU  faoUi— 

Bat  r»a  tfi  so  eount«D  •ae«d.  thst  the  strong  ttAtntM 

Stand  like  th«)  forfnitM  in  a  barber's  ahop, 

Aa  uiaeb  iu  moeli  ea  mark ! 

And  here  is  the  well  spring  of  corruption  before  yon.     Here  is  the  antbor* 
the  minister,  the  father  of  all  this  corruption,  pluming  himself  before  joif 
pluming  himself  in  the  face  of  all  this  proof;  spreading  his  feathers  and  etrat- 
ting  in  the  sight  of  the  world,  as  a  man  without  spot  or  stain,  aa  a  pore  aad 
immaculate  judge ! 

»  Is  not  that  enough  ?  Man  may  fall  into  vice  and  be  not  utterly  bad.  Bat 
where  there  is  no  shame,  there  is  no  hope,  Obliquity  which  cannot  b)o«h  be- 
fore such  proofs  as  these,  if  there  were  no  otler  power  to  reach  the  coDsaeoee 
of  this  Coutt,  would  shame  the  Court  to  convict  this  defendant 

It  has  been  asked  how  has  this  terrible  opinion  grown  up  against  the  defen- 
dant f  How  has  the  soul  of  the  second  circuit  come  to  bum  with  the  aepse  of 
wrong,  and  kept  on,  from  month  to  month  and  year  to  year,  burning  with  ac- 
cumulating accusation  against  him?  Could  all  that  growing  sense  of  his  guilt 
come  from  nothing?  The  gentlemen  have  commented  largely  upon  his  eeoond 
election.  These  proofs  establish  that  he  was  false  to  his  duty  before  it  But 
It  took  time  to  bring  the  sense  of  his  guilt  home  to  the  public  heart  He  him- 
self was  more  guarded  and  cautious,  then,  than  afler.  But  his  second  eleccioii 
eeemed  like  an  immunity  to  him.  Corruption  grew  upon  him  by  use  and  im- 
munity. Thtn  he  felt  a  power  in  himself  which  need  not  shrink  from  the 
boldest  corruption;  he  felt  above  such  responsibility  aa  this;  and  for  mers 
shame,  he  never  knew  it.  If  he  had,  he  threw  away  all  sense  of  shanfie  and 
decency  in  his  exultation.  The  result  is  before  you.  And  his  connael  argue 
DOW,  that  the  bold  and  hardened  obliquity  which  grew  upon  him  sinee  hia  last 
election,  is  evidence  of  innocence! 

Dupe  yourselves  with  no  hope  of  him.     Acquit  him  now;  you  not  only 
acquit  him,  you  acquit  his  guilt  proved  home  upon  him.   You  endorse  not  him 
only,  you  endorse  his  conduct  proved  here;  you  endorse  his  character  daguerre- 
otyped  in  proof  before  you.     Acquit  him  now,  it  matters  not  how  or  for  what 
reason ;  say  that  tho  Assembly  have  no  power  to  impeach ;  siy  that  you  cannot 
inquire  into  the  acts  of  his  former  term  of  office;  say  that  this  proof  is  all 
shameful  and  terrible,  but  yet  not  matter  of  impeachment;  or  let  any  of  your 
number  short  of  the  constitutional  two  thirds,  say  that  it  is  guilt  the  deepest  and 
blackest  ever  proved;  only  fail  to  convict  him,  no  matter  how;  another  might 
die  under  the  load  of  degradation  and  disgrace,  but  he  will  not  Teel  it,  eo  he 
escapes  punishment     Fail  to  convict  him  by  the  quibble  of  a  hair,  and  you 
send  this  man  back  to  the  bench  he  has  [>olIated,  exulting  that  he  has  the  en* 
dorsement  of  the  State  for  all  his  guilt,  that  he  is  free  from  all  responaibilitf 
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dorsed and  ratiBed  by  the  highest  judgment  of  the  political  power  of  the  State. 
Ihat  will  be  kit  cor  stiut  lion  of  any  esca]  e  here.  He  will  reti.rn  with  all  hia 
▼ices,  fat  and  rampant  within  him,  to  graiify  all  his  passions  through  the  abuse 
of  hie  judicial  functions,  to  reward  his  friends  and  to  destroy  his  enemies;  to 

gKy  the  sime  ft^arful  pranks  upon  a  larger  and  more  terrible  scale,  bt-fore  High 
eaven,  which  is  yet  to  judge  us  all  for  our  pa^^  here  to-day.  Send  the  defen- 
dant back  to  the  bench.  Label  him  an  upright  judge,  pure,  just  snd  immacu- 
late. Label  him,  your  model  of  judicial  morality.  Say,  in  the  language  of  hia 
counsel,  that  angels  came  to  him,  and  stood  by  him  in  the  furnace,  and  rescue  I 
biro  and  brought  him  forth  purer  and  brighter  from  the  ordeal !  Lei  this  ad- 
roiniBtrntion  of  justice  recommence  in  the  second  Circuit.  Let  it  grow  worse^ 
m  worse  it  must  grow*— worse  from  mere  lapse  of  time,  worse  from  custom, 
worse  from  immunity,  worse  from  the  trials  of  this  prosecution.  God  help  the 
second  Circuit  then.  Qod  help  all  in  it,  who  have  no  key  to  this  man*s  heart. 
God  help  all  in  it,  wha  disdain  to  tamper  with  his  obliquities.  The  suffering 
will  be  theirs  but  not  the  tharoe.  Send  him  back  upon  us.  But  remember, 
whether  or  not  you  live  to  see  or  hear  the  results  in  the  second  judicial  Circuit ; 
remember  that  while  it  is  possible  that  you  may  be  able  to  blind  the  judgment 
of  the  world;  remember  that  even  if  you  succeed  in  duping  your  own  con- 
aciences  by  this  or  that  plausible  pretence — remember  thai  the  Ood  of  Heaven 
18  above  us  all.  Not  this  Court  alone,  the  Court  of  Heaven  is  sitting  this  hour 
in  judgment  upon  this  trial.  Let  this,  the  last  and  highest  tribunal  on  this  spot 
of  earth,  from  any  perversion  of  mercy,  or  perversion  of  justice,  send  forth  this 
defendant  and  all  his  guilt  acquitted  and  justified;— if  the  angels  do  indeed 
ever  weep  over  the  fantastic  tricks  played  by  man  dressed  in  a  little  brief  au- 
tbority,  before  High  Heayen — God^s  angels  will  weep  before  the  throne  and 
face  of  Ood,  in  the  Court  of  Heaven,  for  the  monstrous  mockery  played  here, 
not  only  in  the  sight  of  Heaven,  but  in  the  very  name  of  God  and  God  s  holy 
justice,  implanted  in  all  our  hearts!  I  was  rebuked  for  praying  to  God  for  the 
aeoond  Circuit  Mr.  President,  I  would  to  God  my  prayera  might  avail.  My 
pra}ers  are  nothing.  But  remember  that  the  justice  of  God  awaits  no  solicita- 
tion. Remember  that  it  awaits  us  now.  God*s  eye  is  upon  this  Senate  Cham- 
ber, penetrating  the  secrets  of  every  heart  beating  within  it.  Wo  to  those  who 
ihall  pervert  justice  in  this  solemn  Court ! 

Mr.  President,  the  sympathies  of  this  Court  have  been  moved  for  the  defen- 
dant, by  the  learned  counsel  who  closed  fiis  case,  as  no  other  advocate  in  thia 
State  has  the  power  to  move  them.  I  have  no  such  power  to  move  them.  I 
liave  no  such  necessity  to  throw  my  cause  upon  them.  But  after  witnessing 
the  scene  so  ably  performed  here  the  other  day,  the  flowing  of  the  tears  which 
flowed  for  RadcliflT,  the  same  words  and  the  same  gestures,  to  seduce  your 
hearts  from  justice;  if  I  thought  that  justice  should  be  wept  for,  I — who  have 
no  tragic  art,  no  habit  of  tears — remembering  the  wrongs  of  our  circuit,  could 
•bed  burning  tears  here,  warm  from  the  heart  for  all.  More  I  could  do  Denied 
the  right  here  of  praying  the  Divine  mercy,  I  could  bend  my  knee  as  earnestly 
as  I  ever  bent  it  when  a  child  beside  my  mother,  and  pray  to  this  Court  to  be 
just  and  true  in  the  judgment  of  thia  cause,  before  God  and  msn.  I  confess 
that  your  duty  here  is  a  duty  full  of  pain,  as  well  as  of  responsibility ;  but  I  in- 
toko  you  to  discharge  it,  in  right  and  truth  and  justice.   Give  your  sympathies 
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as  men,  generously  and  sorrowfuUj ;  but  give  jour  judgment  of  the  trutb,  as 
members  of  this  Court,  pledged  before  Heaven  and  earth  to  be  swayed  from 
the  trluh  by  na  sympathy.     Let  justice  assert  itself  against  the  weakness  evea 
of  pity  and  sympathy.     Let  justicti  stand  erect  here  before  Qod  and  naan  an* 
swayed,  unbent,  undismayed,  unseduced ;  above  every  threat  which  has  been 
uttere<1,  beyond  every  appeal  which  has  been  made.     And  when  in  the  stem 
in  discharge  of  a  most  painful  duty,  you  feel  thnt  there  was  a  touching  bamanilj 
in  the  defondant*s  appeals  for  mercy,  let  this  be  your  consolation ;  that  whii§ 
you  pronounce  the  just  judgment  of  Gbd  and  the  law  upon  the  Judge,  yoa  can 
commend  the  man  to  those  sacred  consolations  which  have  been  paraded  hero 
by  this  counsel,  or  I  should  never  have  ventured  to  name  them.  Commend  him 
to  consolations  so  holy,  that  they  will  almost  reach,  like  God's  sustaining  merer, 
the  worst  evils  which  can  fall  upon  man  in  this  life.   So  far  from  being  swayed 
from  your  judgment  by  these  a[>peal8,  remember  that  in  pronouncing  the  jadg- 
xnent  of  austere  and  inflexible  justice  upon  the  defendant,  he  has  a  refuge  be- 
Yond  and  above  your  sentence.     The  refuge  of  aflection.    Qod  has  griven  ua  ia 
bis  mercy,  the  affections,  to  make  this  life  endurable  to  us.    They  are  the  coa- 
aolers  of  the  heart,  the  refuge  of  the  stricken  and  sorrowing  spirit  of  man.    The 
consolations  of  aflection  adorn  and  sustain  suflering  virtue.   The  censolatioiis  o€ 
aflection  have  a  power  to  sanctify  even  the  doom  of  convicted  vice.    And  wlien 
all  those  moving  appeals  come  into  your  minds  as  you  are  deliberating  on  joop 
judgment;  when  you  remember  the  aflections  which  yon  have  been  told  to  oftem 
your  judgment  may  wound ;  when  you  think  of  the  infamy  which  yon  have 
80  often  told  your  judgment  will  bring  upon  him  and  his;  remember  this 
the  world  is  full  of  examples  of  it  all  about  us,  if  we  would  read  them — thai 
there  is  a  power  in  the  very  aflections  which  have  been  invoked  for  him,  tR> 
break  the  force  of  your  judgment,  to  soften  all  its  bitterness;  a  sanctity  to  rs- 
deemeven  the  infamy  of  conviction.   And,  Oh  I  remember  this,  too,  then;  that 
if  these  appeals  have  power  over  your  hearts  to  sway  theaa  from  the  judgment 
of  truth,   you  prevaricate  before  Ood  and  man. 

It  needs  a  strength  of  mind,  a  strength  of  integrity,  to  be  juat  and  tnw 
against  the  weakness  of  our  human  sympathies.  Gather  that  strength  aboot 
you.  Let  your  souls  stand  up  here  in  unsubdued  and  unseiiuoed  integrity.  Your 
oaths  have  pl^lged  you  before  God  and  man,  on  this  aide  of  the  grave  and  be* 
yond  the  grave,  to  the  judgment  of  holy  truth.  Your  judgment  is  no  exerciae 
of  your  impulses  or  your  charities;  it  is  the  duty  of  truth  and  conscience.  Hera 
and  hereafter,  you  have  an  account  to  render  of  it;  not  whether  its  conaequoiicea 
are  light  or  heavy,  but  whether  it  came  from  your  consciences,  the  true  aad 
holy  conviction  of  your  own  souls,  springing  up  unbiassed  and  unperverted  ia 
the  sight  of  God,  in  humble  likeness  of  His  holy  and  eternal  justice. 

And  beyond  this  fsolemn  accountability,  there  is  yet  another  awaiting  yon. 
Therd  is  another  tribunal,  where  you  will  soon  have  to  answer  for  your  judgmeal 
to-day.    There  is  a  holy  tribunal  on  this  earth,  which  has  perhaps  a  greater 

Eower  than  any  other  to  subdue  and  restrain  the  evils  of  our  poor,  weak,  erratic, 
uman  nature.  The  tribunal  of  Home.  When  you  return  to  your  own  home^ 
you  go  to  a  tribunal  where  you  must  answer  for  the  honorable  discharge  of  yoar 
duty.  When  vou  meet  your  mothers,  and  your  wives,  and  your  children,  yoa 
will  be  before  the  justest  Court  that  man  on  earth  can  answer  to :  indulgent  m 
themselves,  but  exacting  a  high  standard  of  conadence  and  honor*    To  than 
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you  must  account  for  your  own  honor.  When  your  venerable  mothers,  the 
chosen  sharers  of  your  hearts,  tlie  children  of  your  love,  the  little  grand-chil- 
dren prattling  about  your  homes,  meet  you — they  will  look  to  welcome  honor- 
able consciences  by  your  own  firesides.  Ti.ey  will  ask  you,  not  whether  yon 
acquitted  the  criminal,  or  convicted  him,  not  whether  public  justice  was  vindi> 
cated  or  evaded,  but  whether  you,  whom  they  love,  and  lean  on  and  revere,  ao 
acted  on  the  clear  light  of  your  o«vn  conscience  and  honor,  that  they  can  meet 
j-ou  in  pride,  for  you,  knowing  that  you  did  your  duty  simply,  purely  and 
ivisely,  as  these  pure  women  would  have  done  it  in  your  place.  Your  fame  is 
the  best  inheritance  of  your  blooil.  And  those  pure  women  and  children  will 
^ear  alBiction  in  their  hearts,  if  you  do  not  act  worthily  of  them,  and  brings 
home  from  this  Court  to  your  families  and  posterity,  the  inheritance  of  a  name 
made  honorable  by  loyulty  to  truth,  by  true  and  honorable  judgment  this  day 
given  with  unperverted  and  unseduoed  conscience. 

In  the  name  of  the  Assembly  of  this  State,  in  the  name  of  the  whole  peo- 
ple of  this  State,  in  the  name  of  public  justice,  I  ask  you  whether  you  are  wil- 
ling to  say  to  this  State,  to  the  world,  to  human  history  in  all  time,  that  the 
evidence  in  this  cause  established  your  standard  of  judicial  morality  f  Are  yoa 
iieilling  to  pron  'Unce  the  conduct  of  this  defendant,  exhibited  in  the  proofe  here, 
as  above  the  reproach  of  your  judgment ;  and  to  indemnify  and  licence  him 
and  all  our  judges  in  this  State,  to  act  in  all  time,  as  he  is  proved  here  to  have 
flcte<l  in  the  past?  Are  you  willing  that  the  voice  of  this  Court,  the  last  consti- 
tutional voice  of  the  State  sovereignty,  shall  ratify  such  conduct,  in  the  hearing 
of  the  whole  world  ?  Are  you  willing  to  say  with  that  voice,  that  you,  that  the 
people  of  this  State,  look  no  higher  for  your  judges?  Are  you  willing  to  echo 
back  with  the  constitutional  roice  given  to  you,  the  argument  here  urged,  that 
aince  the  elective  judiciary  fell  upon  this  State,  the  people  are  corrupt,  and  pull 
their  judiciary  down  to  their  own  corrupt  level?  That  this  is  the  platform  and 
level  on  which  the  people  of  the  State  have  placed  their  judiciary?  That  the 
people,  not  the  judge — that  the  law,  not  the  judge,  is  to  bear  the  weight  of  all 
this  guilt? 

Are  you  indeed  willing?  Does  any  false  mercy,  does  any  vicious  tenderness, 
bend  you  down  to  thi^  ?  If  it  be  indeed  so,  in  God's  name  record  it  as  your 
ju'igment.  It  is  a  habit  in  many  of  the  States  to  place  a  statue  of  Justice  upon 
tlieir  court  houses  and  capitols.  It  is  well,  Mr.  President,  that  no  such  statae 
adorns  the  dome  of  this  capitol,  before  the  judgment  in  this  cause  shall  have 
settled  the  standard  of  public  justice  in  this  State.  If  by  your  judgment,  this 
defendant  is  to  be  the  model  of  judicial  integrity,  his  conduct  your  standard  of 
judicial  purity,  let  the  statue  of  Justice  be  ordered  for  your  capitol.  But  be 
true  to  your  own  standard.  Follow  no  false  precedents.  It  is  the  habit  to  re- 
present Justice  as  a  pure,  young  and  beautiful  maiden,  chastely  and  modestly 
robed,  with  her  eyes  blind -folded,  with  her  virgin  hand  holding  out  the  pure 
scales  of  Justice  suspended  and  poised  in  the  open  light  of  day  before  the  world. 
That  has  been  the  scuIptor*s  dream  of  Justice,  sanctioned  by  the  nations  of  the 
earth.  But  with  a  new  standard,  follow  no  old  precedents.  Ask  your  sculptor 
for  no  pure,  blinded  virgin,  as  your  i<Ieal  of  justice.  Tell  him  to  erect  up  there, 
upon  the  dome  of  this  capitol,  the  marble  image  of  a  jaded,  decayed,  brokeo, 
unclean,  diseased  wanton,  blinking  from  behind  the  distorted  bandage  put 
upon  her  eyes  to  dupe  the  scruples  of  mankind,  and  reaching  forth  the  hand 
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vbieb  bas  dropped  the  sword  of  JQstice,  to  put  the  weight  of  ararioe  and  Iini, 
and  every  unclean  passioD,  into  the  scales  to  bear  down  truth  and  right. 

But  I  will  not  believe  it     I  can  not  believe  iL    I  dare  not  believe  iL    Tiie 
awaj  of  the  world  is  not  jet  giv^in  up  to  vice..    Saj  what  philoeophers  will  of 
the  depravity  of  man,  the  human  race,  with  all  its  foibles,  with  all  its  errors,  with 
all  its  wrongs,  the  aggregate  of  raaokind  is  a  noble  race.    There  is  in  the  vast 
heart  of  the  world,  a  deep  and  abiding  love  of  justice:  a  love  eternal  in  the  great 
human  heart;  a  love  of  pure,  true,  incorruptible,  holy  justice.     Throai^b  all 
his  wanderings  and  derelictions,  with  all  his  faults  and  sins,  man  loves  tnitii, 
loves  honor,  loves  virtue.    And  mock  as  the  East  may  at  the  West,    I  belteva 
truly  and  firmly  that  the  love  of  virtue,  of  truth,  of  honor,  of  justice,  is  as  strong 
and  deep  in  the  hearts  of  this  western  country,  as  in  any  other  country  in  tht 
world.  There  is  a  greater  freedom,  and  perhaps  a  greater  licence  in  our  West- 
em  civilization^  but  I  fully  believe  that  no  civilized  people  on  earth  have  a  mors 
sensitive  or  higher  tone  of  conscience,  than  the  free  people  of  the  Great  We^ 
Vindicate  it  now  to  the  world,  Mr.  President.     Let  the  spirit  of  justice  whieJi 
dwells  in  the  heart  and  soul  of  the  people  of  this  State,  be  fairly  and  worthily 
reprefented  here;  deciding  nothing  in  hate,  deciding  nothing  m  favor,  deciding 
all  in  honor,  as  the  proof  shows  the  truth  and  right.     I  will  not  believe  in  thi 
shameful  result  which  has  been  so  boldly  foretold  to  us;  which  has  been  boast- 
ed, threatened,  and  denounced  to  us  here.    I  will  not  beliei'e  that  this  Court 
will  thrust  aside  from  its  conscience  the  sense  of  justice  and  honor  and  truth, 
which  it  brings  here  from  the  hearts  of  the  people.    I  will  not  believe  thai  ibis 
Court  will  take  dishonor  to  its  heart  and  embrace  it  like  a  wanton.     I  will 
believe,  while  I  can,  that  the  integrity  and  sense  of  justice  of  the  people  are  i« 
this  Court.    To  them  I  appeal.     On  tliem  I  rely. 

The  Assembly  of  the  State  of  v\  iaconsin,  speaking  here  in  my  voiee^  re?y 
upon  the  justice  and  integrity  of  this  Court.  They  ask  you  to  give  here  tm9 
and  honorable  judgment.  Article  by  Article,  and  fact  by  fact.  As  I  md  ia 
their  name  in  the  beginning,  if  innocence  be  here,  dishonor  no  hair  of  tlie  de- 
fendant's head.  If  guilt  be  here,  suffer  no  one  act  of  guilt  to  go  unpunisbej, 
to  disgrace  the  fair  name  of  the  State  for  all  time.  Article  by  Article,  fact  by 
fact,  give  true  and  faithful  judgment.  Vindicate  the  holy  name  of  public  josiioe. 
Purify  the  temple  of  the  law.  Say  to  thi^  Judge  at  your  bar:.  *'  You  are  un- 
worthy to  sit  upon  the  judgment  seat;  you  have  abused,  dishonored,  and  pol- 
luted it;  you  have  made  it  the  seat  of  passion  and  vice  and  guilt;  joa  can  no 
longer  profane  it;  go  forth  from  it" 

And  if  you  do  so,  I  say  to  you,  in  answer  to  all  the  threats  which  Guilt  has 
dared  here  to  make  to  Justice,  to  all  the  tornadoes  of  opinion  which  have  been 
threatened  here  against  all  who  act  in  bringing  corruption  to  the  constitutional 
judgment  of  the  people,  that  upon  such  a  judgment  there  will  come  forth 
throughout  the  length  and  breadth  of  this  State  a  voice  of  honorable  approba- 
tion, the  echo  of  the  pulsations  of  the  great,  honest,  pure  heart  of  this  pople; 
not  insulting  fallen  guilt,  but  vindicating  the  judgment  of  truth  upon  crime; 
consecrating  in  the  popular  heart  a  just  judgment — a  judgment  vindicating  the 
majesty  of  the  law,  the  majesty  of  truth,  the  majesty  of  right  ThcU  is  the  true 
majesty  of  the  people;  the  majesty  of  truth  and  justice  and  right  and  honor. 
And  the  people  know  it,  Mr.  President;  and  will  send  forth  a  voice  of  the 
deep,  universal,  incorruptible^  eternal  human  adoration  of  truth  and  right  And 


781 

angels  will  register  that  voice  in  Heaven.  Angels  will  sing  before  the  ibrose 
of  God  tbat  this  justice  abides  still  on  earth ;  true^  loyal,  honorable  justice^ 
undismayed  by  power,  unswerved  by  temptation,  unweakened  by  pity,  uncor- 
rupted  by  sympathy;  judgment  on  earth  worthy  of  the  true  God  of  judgment 
on  high,  and  of  the  true  race  which  HE  made  in  his  own  eternal  and  infinite 
ima^e,  fitly  represented  in  this  honorable  Court. 

But  if  this  Court  cannot  reach  this  high  level  of  truth  and  justice;  if,  most 
nnhflftpily,  this  standard  of  truth  and  justice  should  be  too  high  for  the  con- 
science cf  this  Court;  if  this  Court  should  be  swayed  from  true  judgment  bera 
by  any  motive,  by  any  impultje,  by  any  human  weakne:«s; — let  this  defen- 
dant go.  Let  this  State  bear  his  guilt.  I  told  you  in  the  beginning,  and  I  tell 
you  now,  that  guilt  is  here;  and  he  or  the  State  must  bear  the  weight  of  lU 
Upon  him  or  upon  the  State  you  must  cast  the  infamy.  One  of  them  must 
bear  it; — he  by  iiis  conviction,  or  the  State  by  his  acquittal.  Let  him  go.  Let 
the  proofs  anfl  the  judgment  go  forth  together  to  the  world,  go  down  together 
to  posterity.  The  world  and  posterity  will  judge  between  justice  and  your  judg- 
ment. Tlie  world  and  posterity  will  ju<lge  b<itween  tlie  proof  and  your  acquit* 
tal.  This  trial,  thi-;  defendant,  and  this  C"urt  will  go  down  to  nil  posterity.  This 
-defendant  with  his  guilt,  and  this  Court  with  its  judgment,  will  go  down  toge- 
ther to  all  time,  sharitig  an  immortality  of  shame. 

Mr.  President,  God  forbid.  Mr.  President,  the  Assembly  stand  at  your  bar  for 
juptice.  They  require  no  more;  they  expect  no  less.  Their  part  here  is  done— 
not  as  it  ought  to  have  been  done — not  with  the  abilitv  which  went  here  to  the 
defence;  but  by  those  t'»  whom  they  entrusted  it,  it  has  l>een  done  with  what 
ability  they  have.  On  this  Court  now  rests  the  responsibility.  On  this  Court 
now  alone  rests  all  there  is  now  to  be  done, — the  whole  responsibility  of  the 
can«e.  The  Assembly  asks  tlie  Court  to  so  dlsch.irj:;e  their  duty  and  responsi- 
bdity,  that  ihey  can  account  for  it  upon  the  principles  of  eternal  Justice:  that 
they  can  account  for  it  to  their  country  and  their  God.  The  Assembly  have 
now  closed  their  cause:  !hey  pray  your  judgment 


CLOSING  REMARKS  OF  JUDGE  HUBBELL 

Mr.  President:  It  is  the  right — a  right  which  I  acknowledge — on  the  part 
of  the  prosecution,  to  cloee  the  argument  in  this  case.  My  counsel  in  this  ca«e 
have  made  such  remarks  to  the  Court,  as  they  deemed  proper;  but  by  a  pecu- 
liar arrangement,  which  was  without  my  concurrence,  and  contrary  to  what  I 
fiuppi)sed  to  be  the  rule,  the  prosecution  wa^^  allowed  their  entire  summing  up 
after  my  counsel  had  closed.  This  induces  me,  nay,  impels  me  to  ask  for  a  fevr 
moments  only,  the  indulgence  of  this  Senate,  not  to  make  an  argument — but 
to  make  a  few  remarks;  not  to  close  the  case,  for  I  admit  the  right  of  the 
II'  D  arable  the  Assembly  to  reply  to  whatever  I  may  say.  Have  I,  sir,  that 
perinifision  of  this  Honorable  Court? 

The  President.     If  there  are  no  objections,  permission  is  granted. 

Sbvekal  Senators.     Goon/  Goon! 

Judge  HuBBBLu  Mr.  pRBsmKNT:  I  have  retained  my  position  here,  so  far  as 
more  imperious  duties,  in  another  quarter,  would  permit  me,  and  have  listened 
with  all  the  quietness  and  with  all  the  decorum  which  I  could  oommanJ,  to  the 
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remarks  of  the  gentleman  who  represents  the  Managing  Committee  and  il^ 
Honorable  the  Assembly  of  the  State.  I  have  permitted  my>elf,  my  moii>r> 
my  character,  my  conduct,  my  bead  and  heart  to  be  assailed  and  impugned  ii 
all  the  forms  which  language  could  invent,  in  a  manner  in  which  no  feioo  c'j> 
fined  in  our  State  prisons  has  ever  endured,  no  malefactor  that  ever  sffcr^ 
upon  a  gallows  has  ever  deserved.  I  have  done  it»  because  I  was  coiuciocs  i>: 
my  position  here,  because  of  my  respect  for  the  laws  of  the  land,  becau.v'  J 
my  homage  for  this  Honorable  Court,  in  whose  presence  I  sit,  with  the  ojaai- 
cles  of  the  law  upon  me. 

Mr.  President,  I  have  said,  and  I  b^  leave  to  repeat,  that  I  have  b')! 
ahunned  this  investigation,  even  in  the  shape  in  which  it  comes.  I  do  not  Min 
a  judgment  upon  the  testimony  in  this  case  and  upon  the  law.  The  testini  -r 
as  it  is  delivered  here,  even  that  testimony,  raked  up  from  the  mist  of  by  :r>ae 
years,  from  transactions  embracing  the  decision  of  thousands  of  cases  on  tru)  l: 
argument — from  the  hurry  skurry  of  business,  pressing  me  from  county  t? 
county  and  from  court  to  court,  from  the  midst  of  friends  and  suitors,  forciij^ 
themselves  and  their  clients  into  my  presence  whether  I  would  or  not — ufoa 
thai  testimony,  imperfect  and  broken  as  it  is,  discolored  and  distorted  as  it  his 
been,  I  do  not  shun  the  judgment  of  this  Court  nor  the  judgment  of  posterity. 

Nor  upon  the  law  do  I  seek  to  shun  judgment — the  law,  Mr.  PrwJJect.  h 
which  you  are  sworn,  the  law  which  has  been  scouted  at  before  this  Cour^  tiie 
law  of  the  land,  the  law  which  this  Court  has  sworn  to  obey,  and  which  I  have 
called  God  to  witness  that  I  would  obey  to  the  best  ot  my  humble  abiliiy  and 
capacity — the  constitutution  of  the  State,  that  is  the  law — the  constitutioQ  which 
prescribes  the  subject  matter  of  impeachment — the  constitution  of  the  Sut« 
which  is  the  palladium  of  the  liberty  of  the  people  whom  the  counsel  repre- 
sents— ^the  constitution  of  the  State,  which  is  the  shield  and  aegis  of  the  juig? 
upon  the  bench  as  well  as  the  humble  respondent  who  stands  at  jour  bar— ihe 
constitution  of  the  State  which  was,  when  I  was  acting  in  the  name  and  pover 
of  the  people,  and  which  is  now.  that  I  am  arraigned  by  the  people,  my  jc?8 
and  your  aegis — in  the  name  of  the  people,  and  by  that  law,  I  am  content  t<}  b« 
judged.   But,  sir,  my  reason,  my  judgment,  revolts  at  the  nssnmption  which  htf 
been  made  here,  in  the  name  of  the  people  of  this  State,  that  there  is  no  law  for 
this  Court  to  pass  upon,  that  there  is  no  capacity  in  this  CouK  to  paas  upon  .idj 
law  that  the  Assembly  of  the  State,  not  only  is  the  maker  the  law,  but  the 
judge  of  the  law,  and  that  this  Court  is,  in  the  language  of  the  learned  prcc>e* 
cutor,  only  a  "great  political  jury."     And  what,  sir,  is  a  jury?     What  is  the 
humblest  petit  jury  that  ever  sat  in  any  criminal  case,  in  our  land  or  in  Eng- 
land f   What  are  the  rights  and  what  are  the  powers  of  a  jury,  as  known  to  the 
common  lawf  the  right  and  power  and  duty  to  decide  upon  the  law  and  the 
fact — a  power  which  is  denied  here,  and  denied  with  a  boldness,  sir,  which  even 
Lord  Mansfield  himse'f,  in  the  trial  of  the  Woodfall  libel  case,  did  not  dare  to 
assume,  on  behalf  of  the  crown  of  England.    This  '^jury**  is  to  find  simpfy 
the  faet,  whether  this  or  that  act  was  committed ;  and  somewhere  else,  in  the 
Assembly  of  the  State,  in  the  Committee  of  Managers  for  the  Assembly,  or 
perhaps  in  the  Counsel  who  acts  for  the  CommitteeV>f  Managers,  resides  the 
law,  and  the  Judgment  of  the  law,  yes,  and  the  power  of  manufacturing  the 
law  that  governs  a  case  of  impeachment  of  the  highest  judicial  officer  in  the 
State.  I  admit  no  such  law  to  be  my  criterion  or  your  criterion  of  judgment. 
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Kr.  President,  the  learned  counael  has  said  mockingly,  tbat  be  had  ao  lean 
to  abed,  and  has  mocked  at  the  tears  which  he  has  seen,  or  maj  have  seen 
abed  in  this  chair,  or  in  these  galleries.  Human  nature,  sir,  is  human  nature. 
I  submit  to  the  rebuke,  tut  I  can  assure  the  learned  counsel,  tbat  it  is  a  grati- 
fication to  me— a  gratification  bejond  expression  with  my  bumble  power  of  lan- 
guage, that  while  I  have  been  sitting  silently  to  bear  his  remarks,  though  I 
could  recall  many,  very  many  acts  of  kindness  which  I  have  rendered  to  him ; 
I  could  not  recall,  and  he  could  not  recall  one  act  of  unkind ness  or  unfriend- 
liness; not  one  wbrd  of  unkindneas  or  unfriendliness,  tbat  be  has  ever  received 
from  me.  Yet,  Mr.  President,  I  could  tell  him  and  can  tell  bim,  when  even  he 
bad  the  power  of  tears.  It  was  when  in  my  room  in  the  American  Hotel,  one 
year  ago  last  December,  be  came  to  me,  when  I  was  judge  and  chief  justice  of 
the  State,  to  tell  over  the  fancied  wrongs  committed  upon  him  by  every  judge 
upon  tbat  bench,  excepting  myself  and  when  be  asked  me  to  communicate  by 
letter  his  explanation  of  his  conduct  to  my  brother  judge  sitting  in  yonder  room. 
Then,  sir,  he  had  tears.  That  letter  was  put  into  my  hands,  and  I  put  it  before 
the  judges;  Judge  Whiton  moved  to  restore  it  to  the  files  of  the  Chief  Justice, 
and  afterwards  those  very  judges  ordered  it  to  be  put  into  ray  private  pockety 
and  to  be  taken  from  the  files.  Mr.  President,  when  afterwards,  tbat  same 
coansel,  in  his  own  name,  with  bis  own  prof  ssional  responsibility  and  character 
to  back  bim,  preferred  all  manner  of  charges  against  the  integrity  of  the  judi- 
ciary against  every  one  of  the  judges  of  &e  Supreme  Coui't,  (though  be  pri- 
Tately  excepted  this  respondent,)  the  Honorable  the  Legislature  of  the  State, 
turned  those  charges,  backed  by  his  name,  out  of  doors.  When,  again,  that 
gentleman  bad  made  up  bis  mind  to  abandon  the  other  judges  and  select  the 
only  one  then  excepted  for  attack,  and  when  one  William  K.  Wilson,  without 
.  oath,  without  specification,  without  the  statement  or  designation  of  any  crime 
whatever,  preferred  charges  against  the  respondent,  to  the  Honse  of  Assembly, 
isiihin  one  hour^  a  select  committee  was  marshalled,  and  tbat  committee 
charged  to  sit  in  secret,  and  to  f<frret  out  every  word  and  act  of  my  private,  and 
of  my  public  life,  and  bring  it  before  the  world.  One  of  the  Honorable  Mana- 
gers has  told  us  how  tbat  committee  conducted  itself,  how  it  was  appointed  and 
authorized  to  do  its  inquisitorial  work;  but  one  thing  he  has  not  told  us.  He 
bas  not  told  us  how  that  secret  committee,  acting  under  their  oaths,  in  the  dis-*^ 
eblirge  of  their  duty,  happened  to  be  assisted  by  an  out-side  representative,  a 
counsel,  not  a  member  of  the  Legislature,  and  not  under  oath,  and  by  an  in- 
former too,  who  not  under  oath,  and  both  of  whom  were  unfriendly  to  me. 
But  I  leave  that ;  I  have  said  too  much ;  I  pass  on. 

Yon  have  been  told,  sir,  tbat  this  proceeding  would  go  down  to  posterity.  So 
it  will,  Mr.  President  So  it  will  There  bas  been  a  movement  and  an  agita- 
tion of  the  State  for  six  months.  The  whole  power  of  the  State  has  been  exer- 
cised, all  the  constitutional  authorities  of  the  State  have  been  occupied.  The 
results  of  their  labor  are  before  you.  All  the  testimony  on  file  in  ibis  case,  all 
the  speeches  of  the  counsel,  all  the  proceedings  in  the  case,  are  to  be  published 
in  a  volume  of  thousands  of  pages.  They  are  to  be  read  by  the  world  as  they 
are.  They  are  to  be  read  by  my  children,  and  yours,  and  by  all  of  posterity 
who  choose. 

Mr.  President,  when  this  poor  bead  has  done  its  work,  when  this  humble 
tofm  shall  have  gone  to  sleep  beneath  the  quiet  sods  of  the  valley,  where  "the 
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wickod  cease  from  troubling  mid  tbe  weary  are  at  rest,**  wbeo  yaar  ebOdran 
and  tnioe  walk  with  grey  headfl  about  this  capitol,  tbey  will  find  in  the  ecatt 
of  this  temple  of  justice,  men  of  uprightness  of  character,  of  intdligeiice  oi 
mind,  of  patriotism  of  heart,  who,  upon  that  testimony,  despite  the  speech  of 
the  counsel  which  will  travel  to  posterity  with  it,  will  vindicate  my  charaeler, 
and  wipe  the  stain  from  my  name.    And  you  will  then  find,"  men  here,  honor- 
able men,  whose  voices  will  make  the  arches  of  this  capitol  ring  with  their  ova 
comments,  with  their  own  expressions  of  surprise,  with  their  own  expremsiouM  of 
indignation,  at  the  spirit,  which,  in  the  name  of  the  State,  using  the  sov«*reigRttj 
of  the  State,  has  poured  out  the  bitter  personal  malice,  of  one  sing^le  boaoni, 
upon  the  devoted  head  of  the  respondent     Be  the  result  of  this  trial  $t»  it  may, 
now;  be  my^condition  in  the  judgment  of  this  Court  as  it  may;  whether  it  bt 
true  or  not  that  the  ])ro8ecution  can  command  .spirits,  I  tell  you,  Mr.  PreMdeo^ 
that  when  this  tef^ti^tioiiy  and  that  s})eech,  and  tbe  judgment  o€  this  Court,  gie 
forth  to  the  world,  angels  will  come  to  sit  beside  me,  wherever  I  may  be  in  this 
State,  thick  as  the  leaves  that  clothe  the  green  forests  of  this  our  free  land 
The  people  of  this  State,  of  all  paitie:*,  nun  and  women,  who  have  met  m^ 
who  have  known  mo,  arrd  who  li.ive  ex()erienced  what  I  am,  and  know  wliat  I 
am,  and  just  whnt  I  am,  will,  like  go<»d  angel^s  welcome  me  to  their  hearth- 
stones,  and  invite  me  to  sit  down  with  them,  and  enjoy  a  peace  which  I  oever 
felt  in  my  st^ition  as  Judi^e. 

Mr.  Presijlent,  I  am  nearly  done.  T  beg  pardon  of  this  Court.  I  have  aaid 
too  much,  anil  said  wliat  I  did  not  intend  to  s;iy,  I  will  (»pe:ik  of  the  testimony 
on  one  or  two  points  only.  In  the  Knne  case,  I  am  chHr;;ed  with  having  presi> 
deil  and  adju'licated,  contrary  to  the  statutes  of  1848  and  1850,  nptm  a  ca^eia 
which  1  hail  been  emploverl  as  counsel.  You  will  bear  in  minrl,  and  the  Court 
will  bear  in  mind,  that  Kane  swore  positively  that  [  never  was  his  a(t«rR<«j, 
Ju'lge  Wliiton  Rweaw  positively,  that  I  never  presided  in  that  case  until  Kano 
Was  the  sole  party  in  it.  It  might  well  l>e,  that,  where  the  tentirnony  of  the 
prosecution  and  of  the  defence  stand  together  so  p<v«iiively,  no  suspicion  of  im* 
proper  motive  could  be  rai&ed,  when  there  is  no  evidence  whatever  of  any  ii^ 
duceinent  to  commit  critne. 

But,  Mr.  President,  the  prosecution  represented,  by  its  embodyment  hei% 
the  counsel  has  started  with  one  position  which  shocks  and  astonishes  me  more 
than  any  position  I  ever  knew  assumed  in  any  criminal  case.  It  is  that  Uie 
respondent  in  this  case,  from  the  beginning,  when  be  went  upon  the  bench  and 
before,  was  filled  by  nature  with  corruption  and  impurity,  and  that  every  hoar 
since,  he  has  continued  to  be  filled  with  corruption  and  impurity;  and  tbe  tes- 
timony, which  has  been  commente<]  upon,  and  the  whole  prosecution  contincteJ 
on  this  assumption — they  have  stnight  not  to  prove  guilt,  but  only  to  show  some 
loop,  some  word  or  action,  as  it  were  some  leak  hole  in  nty  nature  through 
which  this  inbred,  overflowing  corruption,  was  constandy  tending  tf)  run.  I 
claim  not  infalibility  or  perfection;  but  I  claim,  and  that  not  arrogantly,  what 
we  give  t«>  every  criminal,  in  every  case  of  prosecution,  the  presumption  of  good 
intent  until  a  bad  one  bis  shown.  I  claim  most  sincerely  ami  6«*]en>nlv,  to  hive 
acted  witli  pure  and  proper  motives  throughout  my  whfde  judicial  lifean<1  oon* 
duct  I  claim  it  in  the  Sanderson  case.  I  claim  it  in  the  Kane  casa  I  claim 
it  in  every  other  case  pr  sen  ted  to  this  Court  I  know  that  I  am  entitleil  to 
the  presumption  of  innocence,  and  I  know  that  this  Oonorable  Gooit,  aomeef 
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'whom  have  been  judges  and  magistrates,  will  gire  it  to  me,  because  the  law  gt?ea 
it  to  rae. 

All  know  the  law,  and  I  know  they  will  give  it.  But  in  the  Kane  case,  aside 
from  the  oath  of  Charles  I.  Kane,  who  says  that  I  never  was  his  attorney,  the 
Court  will  bear  in  mind  that  the  suit  of  Howe  and  others  against  Kane  and 
Cogswell,  was  commenced  a  year  after  I  went  upon  the  bench.  It  was  a  case 
in  which  Parsons  and  Lawrence  were  not  parties,  and  the  subject  matter  of 
which  was  in  part  only  the  same;  the  whole  subject  matter  of  the  two,  being 
by  no  means  identical.  In  that  case,  after  Cogswell  was  excluded,.!  did  preside 
i  n  the  Supreme  Court,  and  I  did  so  with  a  consciousness  of  rectitude,  with  the 
belief  based  upon  the  statements  of  counsel,  that  if  I  had  not  presided,  I  would 
bave  disobeyed  the  law,  abandoned  my  duty,  and  would  have  been  impeach- 
able. 

The  jQrst  indictment  against  Eane  was  upon  an  answer,  in  this  Howe  and 
Kane  case.  Kane  was  indicted  for  perjury.  Judge  Chandler  assisted  the  district 
attorney,  and  drew  the  indictment.  He  knew  all  about  my  connection  with  the 
Parsons  dc  Lawrence  suit.  He  assisted  the  district  attorney  in  ttie  argument  He 
and  the  counsel  of  Kane  both  understood  my  position  in  the  matter,  both  re- 
quired me  to  sit — ^and  both  assented  to  my  sitting  by  appearing  there  before 
me.  I  did  sit,  and  did  pass  judgment  upon  it  ;  but  not  unadvisedly,  and  not 
without  consulting  the  Judges  ox  the  Supreme  Court  And  afterwards,  a  year 
afterwards,  another  indictment  for  perjury,  upon  the  answer  drawn  by  me,  im 
the  Parsons  St  Lawrence  case,  was  presented  in  Couit,  and  the  same  counsel 
appeared,  and  the  same  question  was  presented,  so  far  as  the  defective  part  of 
that  indictment  was  concerned.  The  very  language,  setting  forth  and  assigning 
the  perjury — the  very  same  language  upon  which  the  first  indictment  was  held 
to  be  bad,  was  used  in  the  second  indictment;  and  my  pairing  upon  it,  on  the 
demurrer,  was  the  merest  matter  of  form  in  the  world.  It  required  no  argu- 
ment— I  had  nothing  to  do  but  to  stand  by  my  own  decision,  in  the  former 
case.  Judge  Chandler  and  the  District  Attorney  both  assented  to  my  making 
that  decision;  and  I  never  dreamed,  never  believed  that  those  proceedings  oa 
my  part,  were  any  otherwise  than  right ;  and  if  I  had  declinecl  through  deli- 
cacy, it  would  have  been  a  mawkish  delicacy.  I  believed  also,  I  had  not  the 
legal  power  to  refuse,  because  it  was  not  the  same  cause,  nor  a  cause  betweea 
the  same  parties.  Under  these  circumstances,  I  sinned,  if  I  sinned  at  all,  with- 
out knowing  or  intending  the  wrong. 

One  word  in  reference  to  the  Hart  case.  Nearly  five  years  ago,  one  Albert 
Smith,  a  stranger  in  the  city  of  Milwaukee,  unacquainted  with  our  practice, 
with  no  clients,  was  invited  by  me,  aocor<Upg  to  his  own  testimony,  to  ^^take  a 
ease;*'  to  take  a  matter,  in  the  fall  of  1&48,  which  in  the  summer  of  1846,  had 
been  the  subject  in  my  hands  of  some  legal  proceedings.  The  law  of  1848 
was  then  new.  M*.  Smith  commenced  a  suit  for  divorce,  in  the  Milwaukee 
Circuit  Court,  and  had  from  me  all  the  papers  I  had  drawn,  to  advise  him  in 
respect  to  the  practice.  The  case  was  given  to  him,  as  a  matter  of  kindness  and 
favor.  Though,  as  he  says,  he  was  not  my  friend,  ho  received  that  act  of  friend- 
ship from  me.  It  went  to  the  taking  testimony.  I  suppose  that  at  all  eveiitfl| 
was  proper.  There  was  no  issue  of  law  or  of  fact.  The  defendant  did  not  ap- 
pear. Had  there  been  any  doubt  of  my  legal  right  to  pass  upon  this  evidence; 
Im^  there  been  any  covert  or  improper  object,  on  my  part,  how  easy  it  would 
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have  been  to  pass  it  over,  for  a  mere  eignirg  of  tbe  decree,  to  m  j  friend.  Judge 
JackflOD,  or  Judge  Whitoo.    But  a  month  previous  1  bad  been  in  Judge  Whi. 
ion*8  Court  and  bis  villHge,  and  at  bis  request,  bad  signed  a  decree  in  the  di- 
Toree  case  of  Frank  KimHall,  in  wbicb  be  bad  been  talked  to  by  the  Couneely 
or  tbe  parties^  jet,  in  wbicb  be  tbougbt  be  bad  a  right  to  act,  but,  to  sare  ap- 
pearances, merely,  asked  me  to  sign  the  decree  instead  of  doing  it  himeelf.  Tbat 
was  a  case  in  which  a  thousond  dollars  was  banded  over  by  arrangment  ol  tbe 
•onnsel,  from  tbe  man  who  obtained  the  decree,  to  tbe  wife,  or  into  the  bands 
ef  her  friends  and  for  her  benefit.    Yet,  no  wrong  was  done;  none  intended. 
V^ow,  would  I  have  signed  the  decree  in  this  Ilnrt  case,  if  I  bad  believed  in  my 
own  heart,  tbat  I  was  doing  wrong.  If  I  bad  been  tbe  guiltj  man  tbat  baa  been 
charged  upon  me  here,  guiltj  of  taking  monej  for  Hart's  divorce,  guilty  of  mak- 
ing profit  by  a  violation  of  the  statute — if  I  bad  entertained  any  other  than  aa 
honest  and  an  innocent  purpose,  would  I  have  foregone  the  formality  of  send- 
ing it  to  Judge  Jackson,  instead  of  openly  and  franklv,  signing  it  myaelf  f  Acd 
this  coincides  with  the  testimony  of  Mr.  Smith  himself,  who  sw^eara  he  did  cot 
think  of  the  statute — did  not  think  any  wrong  at  tbe  time.     ISo,  it  was  ^r 
years  afterwards,  when  tbe  mousing  inquisitiveness  of  Jason  Dovrner,  raked  up 
ita  ashes  and  discovered  its  impropriety.    "When  I  had  forgotten  tbe  facts^  when 
Smith  had  become  hostile  to  me.   When  Hart,  the  only  witness  who  could  tes- 
tifj  to  the  fact  that  I  had  never  been  )  aid,  as  his  Attornej,  but  merely  drew  the 
papers,  as  a  volunteer,  and  dropt  the  matter,  after  Judge  Irvin  declined  to  act, — 
when  Hart,  I  say,  was  in  bis  grave,  then  this  matter  was  raked  up  and  its  ini- 
quity first  discovered.   Is  tbe  Judge  of  the  sec(  nd  judicial  circuit  to  be  stricken 
from  the  bench,  his  name  blasted  and  the  Stale  dibbonoreJ,  because,  in  such  a 
case  as  this,  he  did  not  send  the  papers  away,  for  the  formal  action,  of  some 
other  Judge !     I  trust  not,  Mr.  President. 

I  have  now  done.  I  have  detained  the  Honorable  Court  longer  than  I  in- 
tended. I  have  said,  Mr.  President,  that  there  has  been  a  movement,  an  un- 
ttual  and  extraordinary  movement  of  the  official  powers  of  this  State  in  this 
ease.  I  trust  in  God,  that  this  movement,  which  here  had  its  beginning,  wiQ 
here  also  have  its  end.  I  trust  this  experiment  will  be  tbe  la^t.  When  the 
Tordict  and  judgment  of  this  Court  go  out  to  the  world,  and  when  the  people 
•f  this  State  are  called  upon  to  pay  one  hundred  thousand  dollars  or  more,  to 
meet  the  expenses  of  this  proceeding,  I  hope  they  will  be  satisfied  with  the 
judgment,  and  feel  that  this  prosecution  was  warranted  and  required  by  stem 
Becessity.  I  hope  that  that  judgment,  whether  or  not  it  be  satisfactory  to  tbe 
parties  who  have  moved  for  it ;  whether  or  not  it  be  satisfactory  to  the  Honor- 
able the  Assembly,  or  to  the  Honorable  the  Committee,  who  sit  here  for  tbe 
Assembly,  or  to  the  distinguished  embodiment  of  them  all,  who  gloried  in  the 
opportunity  to  lead  and  speak  in  the  name  and  in  behalf  of  the  State;  I  trust 
that  auch  will  be  the  judgment  of  this  Court  as  to  satisfy  the  consciences  of 
the  honorable  men  who  summoned  me,  such  as  to  satisfy  the  people,  wboee 
same  has  been  used  to  sanctify  this  impeachment,  and  such  as  to  satisfy  poete* 
lity  tbat  it  has  been,  both  in  ita  beginning  and  in  its  end,  the  work  of  public 
justice^  and  not  the  work  of  private  malice  or  of  a  diseased  imagination. 

Judge  DtTVN.    I  wiah  to  offer  the  following: 

Seiolved,— Thai  this  Court  will  meet  at  3  o*cIock,  P.  M.,  with  doaed  dooi% 
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to  eomult  and  advise  of,  and  eoncerning  their  judgment  and  decision  on  the 
▼arious  articles  and  specifications  in  the  impeachment  herein. 

Which  was  adopted. 

Senators  Alban,  Blair,  Hunter  and  Miller,  voted  in  the  negative. 

The  Coart  then  adjourned. 


AFTKRKOON  8K8SI0K. 

3  o'clock,  A.M. 

The  Court  having  been  opened  by  proclamation,  the  roll  was  called,  and 
all  the  Senators  appeared  in  their  seats. 

Senator  Stewart.  I  rise  to  inquire  whether  under  the  resolution  to  sit  with 
dosed  doors  it  will  be  necessary  for  the  reporters  to  retire  ? 

Senator  Ddkn.  My  object  was  not  to  exclude  those  who  may  be  considered 
Officers  of  the  Court.  My  sole  object  was  to  settle  the  preliminaries  as  to  the 
node  of  taking  the  opinion  of  the  Court  upon  the  various  Articles  and  Specifi- 
aations,  and  I  presume  the  reporters  would  not  bo  an  embarrassment  to  that 
proceeding.     There  is  no  necessity  of  any  reporters  leaving  the  Court. 

I  have  prepared  a  resolution  to  offer  to  the  Court,  which  is  intended  to  fix 
Ihe  pr»^]iininaries  as  to  tj^e  mode  of  taking  the  sense  of  the  Court  upon  the 
Articles  of  Impeachment  which  have  been  preferred. 

Resolved, — That  the  President  of  the  Senate  shall  take  the  opinion  of  the 
Court  on  each  article  of  impeachment  in  connection  with  the  several  specifica- 
tions thereunder,  separately,  and  if  there  is  no  specification,  then  on  the  article 
separately,  in  the  form  following : 

Mr.  Senator — how  say  you  ?  Is  the  respondent,  Levi  Ilubbell,  guilty  or  not 
guilty  of  corrupt  conduct  in  office,  or  of  crime  or  misdemeanor,  as  charged  in 
the  first  aiticle  of  the  impeachment  herein. 

Second  form  as  above  to  "  first,"  then  vary  the  form  in  this  wise,  "  second 
article  of  impeachment  and  first  specification  thereunier,"  proceeding  through 
all  the  specifications  under  the  article,*  with  distinct  questions  on  each  specifica- 
tion connected  with  the  article,  until  the  opinion  of  the  Court  is  taken  upon 
all  the  articles  and  specifications  in  the  Impeachment,  varying  the  questions  to 
suit  the  dififercnt  articles  and  specifications. 

That  after  the  opinion  of  the  Court  is  ascertained  as  provided  in  this  resolu- 
tion, the  President  of  the  Senate  shall  announce  the  decision  of  the  Court 
ipon  the  article  and  specification  in  the  Impeachment. 

That  before  the  President  proceeds  to  take  the  opinion  of  the  members  of 
the  Court,  as  directed  in  this  resolution,  the  articles  of  Impeachment  shall  be 
lead  to  the  Court  by  the  Chief  Clerk  of  the  Senate. 

I  have  framed  the  question  to  meet  the  constitutional  provisions,  which,  it 
will  be  recollected  by  the  Court,  provides  that  this  officer  may  be  impeached 
for  corrupt  conduct  in  office,  or  for  crimes  and  misdemeanors,  and  I  have 
liramed  it  so  as  to  meet  the  entire  ground  of  the  constitution. 

The  Clerk  read  the  resolution  again. 

Judge  Dunn  continued.  I  have  added  that  clause  to  the  resolution, 
because  I  see  it  is  the  praaice  pursued  in  the  Senate  of  the  United  States.    It 
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is  high  authoritj,  and  I  suppose  ire  cannot  do  better  than  to  adopt  fbe  raJei 
«nd  forms  there  adopted. 

Senator  Cakt.  I  would  inquire  whether  the  word  ^  and^  between  the 
words  *^  crimes  and  misdemeanors,"  ihouid  not  be  **  (trP 

Senator  Duvn.  I  conformed  lO  the  language  of  the  constitutioiiy  which 
provides  that  this  officer  maj  be  impeached  for  corrupt  conduct  in  oflu^e,  or  for 
erimes  and  misdemeanors. 

Senator  Cart.  I  would  suggest  that  there  is  such  a  thing  as  a  miademeauior 
without  its  being  a  crime. 

Senator  Dukn.  1  presume,  in  one  sense,  every  crime  is  a  misdemeanor,  and 
every  misdemeanor  a  crime,  and  I  thought  it  safe  to  use  the  language  o€  the 
constitution. 

Tlie  resolution  was  now  adopted. 

Senator  Duwk.  I  was  about  to  offer  the  usual  resolution  which  preoedei 
occasions  of  this  kind.  Perhaps,  however,  I  ought  to  pause  to  hear  the 
Tiews  of  the  Court,  if  they  have  any  views  to  offer,  or  any  discussion  preliim- 
toary  to  taking  the  vote. 

A  pause — no  remarks. 

The  Hon.  Senator  continued.    The  resolution  I  propose  to  offer  is  as  ib(- 

lows: 

Resolved,— That  the  Senate  will  at  half-past  4  o'clock,  P.  M.,  proceed  far- 
ther with  the  trial  of  the  Articles  of  Impeachment  exhibited  by  the  Assembly 
against  Levi  Hubbell,  Judge  of  the  Seooiid  Judicial  Circuit  of  this  State.  wiUi 
open  doors,  and  that  the  Clerk  inform  the  Assembly  thereof,,  and  that  the  Set- 
geant-at-Arms  inform  the  respondent 

At  that  time  it  is  usual  for  the  Managers  and  the  respondent  to  attend,  if 
{hey  think  proper,  to  hear  the  opinion  of  the  Court 

The  resolution  was  adopted. 

Senator  Hunter.  If  there  is  nothing  further  before  the  Court,  I  more  ie 
take  a  recess  until  twenty -five  minutes  after  4  o'clock. 

Which  motion  was  agreed  to. 

Halt-past  4,  P.  M. 

Senator  Stewart  moved  to  reconsider  the  resolution  prescribing^  the  form  of 
voting.  He  knew  it  was  the  usdal  form  of  proceeding,  but  there  never  befive 
was  an  impeachment  involving  such  a  vast  amount  of  charges,  and  ow  the 
saving  of  time  was  an  important  consideration;  and  for  that  purpose  be  wished 
to  amend  and. simplify  the  resolution. 

The  motion  was  carried. 

Senator  DuNtf.  If- the  Senators,  upon  consultation,  think  they  can  f^nSi- 
tate  the  proceeding,  it  will  be  satisfactory  to  tne.  I,  too*  am  desirous  of  pro- 
ceeding as  rapidly  as  possible.  The  amendment  proposed  will  relieve  the  pre- 
siding Officers  and  the  Senators  from  rising  (k)  many  times  in  their  places. 

The  motion  to  amend  was  carried,  and  then  the  resoluiion  as  amended  was 
adopted. 

The  roil  was  then  called,  and  all  the  Senators  appean'd  in  their  seats. 

And  the  hour  having  arrived  for  taking  the  opinion  of  the  Court  upon  the 
Articles  of  Impeachment  and  the  Specifications  thereof, 
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The  Chief  Clerk  was  directed  to  inform  the  AtenfcUf. 

The  Sergenat-at- Annss  was  directed  to  inform  the  respondent. 

The  Assembly,  by  its  Committee  of  Managers,  appeared  within  the  bar  of 
the  Senate. 

The  respondent,  attended  by  Mr*  Knowlton,  one  of  his  counse],  also  attended. 

The  Clerk  then  read  Article  1,  of  the  Articles  of  Impeachment,  as  follows: 

That  he,  the  said  Levi  Hubbell,  being  Judge  of  the  Second  Judicial  Cir- 
euitof  this  State,  in  the  year  1852,  while  a  certain  cause   wherein  one  Theo- 
dore  Perry,  survivor  of  Beville  Shumway,  was  plaintiff,  and  Cicero  Comstook, 
Xieander  Comstock,  Reuben  Chase  and  William  Sanderson,  were  defendanti, 
iras  pending  in  the  Circuit  Court  of  Milwaukee  county,  before  him,  the  said 
Levi  Hubbell,  as  Judge  of  the  said  Court,  did,  contrary  to  his  duty  and  obliga- 
tions as  such  Judge,  permit  the  said  William  Sanderson,  who  was  one  of  the 
defendants,   and    was  interested  and  desirous  that  the  said  plaintiff  should 
succeed  in  maintaining  his  said  case,  and  recover  therein,  to  consult  and  advise 
ivith  him,  the  said  Levi  Hubbell,  on  the  subject  matter  and  proceedings  of  said 
cause,  and  did,  contrary  to  bis  said  duty  and  obhgations,  consult   and   advue 
with  the  said  William  Sanderson  in  relation  thereto;  and  that   afterwards,  in 
the  month  of  June  in  the  same  year,  while  he,  the  said    Levi  HubMI,   was 
holding  under  advisement,  for  his  consideration  and  judgment,  a  certain  issue 
of  faci  in  the  said  cause,  then  lately  tried  before  and  submitted  to  him,  pur* 
suani  to  law  and  the  practice  of  the  said  Court,  he,  the  said  Levi  Hubbell,  did| 
privately  and  partially,  and  contrary  to  his  said  duty  and  obligations,  reveal  to 
the  said  William  Sandetson  that  be,  the  said  Levi  Hubbell,  would  decide  the 
said  issue  of  fact  in  favor  of  the  said  plaintiff,  and  thereupon,  afterwards,  and 
before  he,   the  said  Levi  Hubbell,  as  such  Judge,  had  derided  upon  the  said 
issue,  he,  the  said  Levi  Hubbell,  did  solicit  and  borrow  fn>m  the  said  Williaoi 
Sanderson  the  sum  of  two  hundred  duUarn,  which  sum  the  said  William  San- 
derson, intending  the  same  as  a  gift,  thereupon  paid  to  him  the  said  Levi  Hub* 
hell,  taking  no  voucher,  and  making  no  agreement  for  the  repayment  thereof, 
and  charging  the  same  in  account  to  the  said  plaintiff,  with  the  knowledge  of 
the  said  plaintiff;  and  that,  within  two  days  thereafter,  he,  the  said  Levi  Hub- 
bell,  did  decide  the  said  issue  of  fact  in  favor  of  the  said  plaintiff;  and  that 
the  B^iid  sum  of  money  so  remained  unpaid  and  unsecured  by  him,  the  said 
Levi  Hubbell,  and  intended  and  regarded  by  the  said  William  Sandersdn^as  a 
gift,  for  a  long  time,  and  until  after  the  said  Levi  Hubbell  and  William  San* 
derson  were  advised  that  the  said  Levi  Hubbell  was  threatened  with  proseci- 
tion  before  the  constitutional  tribunal,  for  receiving  the  said^m  of  money  as  a 
bribe,  when  he,  the  said  Levi  Hubbell  gave,  and  he,  the  said  William  Sander- 
son received  a  due  bill  for  the  said  sum  of  money,  which  he,  the  said  Levi 
Hubbell,  afterwards,  and  during  the  present  aessioo  of  the  Legislature  of  this 
State,  pretended  coliusively  with  the  said  William  Sanderson,  to  pay  to  him, 
the  said  WilKam  Sandersr)n,  bui  which  said  sum  of  money  wAs  not  received 
by  the  said  William  Sanderson,  but  was  by  him  left  ^ith  the  said  Levi  Hub- 
bell, after  the  surrender  by   the  said  William  Sanderson,  to  the   said  Levi 
Hubbell,  of  the  said  due  bill,  and  so  remains  as  a  gift  ft*om  the  said  William 
Sanderson,  or  the  said  plaintiff,  in  the  hands  or  to  the  use  of  him,  the  said 
L^vi  Hubbell,  to  the  manifest  oorrnption  and  scandal  of  the  administration  of 
justice. 
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When  the  President  took  the  opinion  of  the  memben  of  the  Coart  in  the 
form  following: 

Senators !  as  manj  of  you  as  believe  the  respondent,  Levi  Hnbbell,  guilty  of 
oorrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
first  article  of  impeachment,  will  answer  ''guilty^'  as  your  names  aro  called^ 
and  those  of  a  contrary  opinion  will  answer  *^  not  guilty.'' 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were 

Messrs.  Allen,  Blair,  Bowen,  Hunter,  McLane,  Miller,  Prentice,  Stewaiti  Yii- 
tnm  and  Wakeley. — 10. 

Those  who  answered  ^  not  guilty'*  were 

Messrs.  Bashford,  Bovee,  Briggs,  Gary,  Dunn,  Liewis,  Pinckney,  Reed,  Smit^ 
Seaton,  Sterling,  Whittlesey  and  Weil — 14. 

Article  II.  and  specification  1,  were  then  read  as  follows: 

That  the  said  Levi  Hubbell,  so  being  Judge  of  the  Second  Judiciid  Gircni^ 
has  presided  and  adjudicated  as  such  Judge  in  the  Circuit  Courts  of  this  Stat^ 
in  causes  wherein  he,  the  said  Levi  Hubbell,  was  pecuniarily  inuarestedt  coa- 
trary  to  the  statute  in  such  case  made  and  provided,  and  to  the  manifest  oor* 
niption  and  scandal  of  the  administration  of  justice. 

Specific ATioK  1. — That  he,  the  said  Levi  Hubbell,  having  purchased  from 
one  Jonathan  Taylor  a  certain  judgment,  previously  rendered  in  the  Cireait 
Court  of  Racine  county,  in  favor  of  the  said  Jonathan  Taylor,  against  the  dtj 
of  Milwaukee,  and  having  procured  the  same  to  be  assigned  to  one  Leii  Blos- 
som, for  the  use  and  benefit  of  him,  the  said  Levi  Hubbell ;  and  the  said  Levi 
Blossom,  having  filed  in  the  Circuit  Court  of  Milwaukee  county,  hia  certaia 
bill  in  Chancery,  commonly  called  a  creditor's  bill,  founded  upon  the  said  judg- 
ment, and  to  enforce  the  payment  of  the  said  judgment  against  the  aaid  cicji 
and  having  thereupon  obtained  a  writ  of  iniunction  out  of  the  said  Circak 
Clourt  of  Milwaukee  county,  restraining  the  said  city  and  the  treasurer  thereoi^ 
amongst  other  things,  from  paying  out  any  monies  belonging  to  the  aaid  city; 
and  the  said  city  having,  by  its  counsel,  made  a  motion  in  the  Circuit  Court  of 
Milwaukee  county,  to  dissolve  the  said  injunction,  he,  the  said  Levi  Hubbel^ 
Judge  as  aforesaid,  being  pecuniarily  interested  in  the  premises,  did  on  the  12tk 
day  of  February,  1852,  contrary  to  law  and  justice,  and  his  duty  in  the  pro- 
mises, preside  in  the  said  Circuit  Court  of  Milwaukee  county,  on  the  bearing  of 
the  said  motion,  and  as  Judge  of  the  said  Court,  did  decide  the  aaid  motioD| 
and  refuse  the  same. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators!  as  many  of  you  as  believe  the  responpent,  Levi  Hubbell,  gtiifty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  first  specification  of  article  two  of  impeachment,  will  answer  ''puilly'*  aa 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  '^not 
guilty." 

And  the  roll  having  been  called. 

Those  who  answered  **  guilty"  wero      ' 

Messrs.  Hunter,  McLane,  Miller,  Prentice,  Stewart,  Yittunif  Whittlesey  and 
Weil.— 8. 
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Those  who  answered  ^  not  gailtj"  were 

Measr&  Alban,  Bashford,  Blair,  Bovee^  Bowen,  Brigga,  Carj,  Dimn,  Lewid^ 
Pinckaey,  Reed,  Smith,  Seaton,  Sterling  and  Wakelej. — 15. 
Specification  2  of  AKicle  II.,  was  then  read  as  follows: 
Speoifioation  2. — That  he,  the  said  Levi  Hubbell,  being  the  owner  of  s 
certain  promissory  note  of  one  Joseph  O.  Humble,  did  cause  a  suit  to  be  insti- 
tuted in  the  Circuit  Court  of  Milwaukee  county,  wherein  be,  the  said  Leii 
Hubbell,  was  the  presiding  Judge,  for  the  collection  of  the  said  promissory  note^ 
for  th6  use  and  benefit  of  him,  the  said  Levi  Hubbell,  in  the  name  of  one 
Wallace  W.  Graham,  as  plaintiSi  against  the  said  Joseph  O.  Humble,  and  thai 
he,  the  said  Levi  Hubbell,  judge  as  aforesaid,  being  pecuniarily  interested  in 
the  premises,  did,  on  the  26th  day  of  May,  1849,  contrary  to  law  and  justice 
and  his  duty  in  the  premises,  preside  in  the  said  court,  in  the  said  cause,  and 
lender  judgment  therein  against  the  said  Joseph  O.  Humble,  and  in  favor  of  the 
amid  Wallace  W.  Graham. 

When  the  Piesident  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators  1  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  second  specification  of  article  two  of  the  impeachment,  will  answer 
*^  guilty''  as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer 
^  not  guilty." 

And  the  roll  having  been  called. 
Those  who  answered  ^  firuilty"  were, 

Messrs.  Allen,  Bowen,  Hunter,  Miller,  Prentice  and  Vittum. — 6* 
Those  who  answered  ^  not  guilty'*  were, 

Messrs.  Bashford,  Blair,  Bovee,  Briggs,  Cary,  Dunn,  Lewis^  McLane,  Piackney, 
Beed,  Smith,  Seaton,  Stewart,  Sterhng  Wakeley,  Whittlesey  and  Weil. — 18. 
Specification  3,  of  Article  II.,  were  then  read  as  follows : 
SpsciriOATiON  8. — That  after  the  rendition  of  the  judgment  in  the  last 
foregoing  specification  mentioned,  and  a  writ  oi  fieri  facias  had  issued  thereon, 
and  certain  real  estate  of  the  said  Joseph  0.  Humble  had  been  sold  to  satisfy 
the  same,  and  been  purchased  by  one  Henry  P.  Hubbell,  for  the  use  and  bene- 
fit of  him,  the  said  Levi  Hubbell;  one  William  Y.  Miller  having  filed  his  cer- 
tain bill  in  Chancery,  in  the  Circuit  Court  of  Milwaukee  county,  against  the 
said  Joseph  0.  Humble,  the  said  Wallace  W.  Graham,  and  others,  to  foreclose 
a  mortgage  on  the  said  real  estate,  and  having  obtained  thereupon  a  decree  of 
foreclosure  and  sale  of  the  said  real  estate,  and  the  said  real  estate  having  been, 
upon  (fuch  last  mentioned  sale,  again  purchased  by  the  said  Henry  P.  Hubbelli 
for  the  use  and  benefit  of  him,  the  said  Levi  Hubbell ;  he,  the  said  Levi  Hub- 
bell, being  pecuniarily  interested  in  the  premises,  did,  at  February  term  of  the 
said  court,  1851,  as  judge  of  the  said  court,  make  an  order  of  the  said  courts 
confirming  such  last  mentioned  sale,  and  did,  at  a  special  April  term  of  the 
said  court,  1851,  make  an  order  of  the  said  court  directing  the  surplus  monies 
arising  from  such  last  mentioned  sale,  to  be  paid  to  the  said  Henry  P.  Hubbell, 
as  the  purchaser  of  the  said  real  estate. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 
Senators  I  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  gailly  of 
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eorrnpt  condnct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  tiiis  the 
third  specification  of  article  two  of  impeachment,  will  answer  **•  guilty'*  as  you: 
aames  are  called,  and  tbose  of  a  contrary  opinion  will  answer  **  not  guilty." 

And  the  roll  having  been  called. 

Those  who  answered  "  guilty'*  were, 

Uessrs.  Allen,  Bowen,  Hunter,  Miller,  Prentice  and  Vittom. — 6. 

Those  who  answered  **  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Blair,  Boree,  Briggs,  Gary,  Dunn,  Ijewis,  McLase^ 
Pinckney,  Reed,  Smith,  Seaton,  Stewart,  Sterling,  Wakeley,  Whittlesey  and 
Weil.— 18. 

Article  III.  was  then  read  as  follows: 

That  one  James  M.  Haney  having  been  indicted  and  conricted  in  theCir- 
ctiit  Coart  of  Dane  county,  before  the  said  Levi  Hubbell  as  judge  thereof,  tor 
an  assault  made  by  him,  the  said  James  M.  Haney,  being  armed  with  a.  dan- 
gerous weapon,  to  wit,  a  loaded  pistol,  upon  one  Thomas  Ashland,  with  inieot 
to  murder  the  said  Thomas  Ashland ;  he,  the  said  Levi  Hubbell,  did,  aa  such 
judge,  on  the  25th  day  of  April,  in  the  year  1851,  wilfully,  arbitrarily,  par- 
tially and  illegally,  and  contrary  to  the  statute  in  such  case  made  and  pro- 
Tided,  and  his  duty  in  the  premises,  .sentence  the  said  James  M.  Hanev  for  the 
laid  crime,  to  pay  a  fine  of  two  hundred  dollars  and  costa,  and  to  stand  com- 
nitted  until  the  same  should  be  paid,  and  to  no  other  or  different  punishmeot. 

Wh^n  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guiltj 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  third  article  of  impeachment,  will  answer  ^^gailty"  as  your  Bamea  are 
called,  and  those  of  a  contr;  ry  opinion  will  answer  "not  guilty." 

And  the  roll  having  been  called, 

Tho^e  who  answered  "  guilty"  were, 

Messrs.  Miller. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  AlbHn,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Bnggs,  Caiy,  Dubb, 
Hunter,  Lewis,  McLane,  Pinckney,  Prentice,  Eeed,  Smith,  Seaton,  Steward 
Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil.—23. 

Article  IV.  and  Specification  1,  were  then  read  as  follows: 

That  he,  the  said  Levi  Hubbell,  so  being  Judge  of  the  Second  Judicial  Cir- 
cnit,  has  presided  and  adjudicated,  as  such  judge,  in  the  Circuit  and  Supreme 
Courts  of  this  State,  in  causes  in  the  subject  matter  whereof,  he,  the  said  Levi 
Hubbell.  had  been  retained  and  counselled  with  as  an  attorney,  solicitor  and 
counsellor,  by  parties  to  such  causes,  (and  had  acted  as  attorney,  solicitor  and 
counsellor  for  such  parties,)  contrary  to  the  statute  in  such  case  made  and  pro- 
irided,  and  to  the  manifest  corruption  and  scandal  of  the  administration  of  jua- 
tice. 

SpKcincATicK  I. — That  he,  the  said  Levi  Hubbell,  at  the  December  term^ 
1851,  and  the  June  term,  1852,  of  the  Supreme  Court  of  this  State,  did  con- 
trary to  law  and  justice,  and  his  duty  in  the  premises^  preside  and  adjudicate  m 
ene  of  the  judges  of  the  said  Supreme  Court,  in  a  certain  cause  in  chancery, 
pending  by  appeal  in  the  paid  Supreme  Court,  wherein  one  Calvin  W.  HoW€^ 
and  others,  were  complainants,  and  one  Charles  L  Kane,  who  had  been  mu 
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pleaded  with  one  George  Cogwaell,  as  defeodant,  and  did,  as  one  of  the  judges 
of  the  said  court  give  his  Tote  and  influenoe  in  favor  of  the  said  Charles  I. 
Kane,  in  the  said  cause;  he,  the  said  Levi  Hubbell,  having  been  the  attorney, 
Bolicitor  and  counsel  of  the  said  Charles  I.  Kane,  in  the  subject  matter  of  the 
aaid  cause,  and  in  a  former  cause  against  the  said  Charles  L  Kane  and  Georg<e 
Cogswell,  growing  out  of  and  in\'olving  the  same  fads 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators !  as  man j  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
fourth  article  and  specification  two  of  impeachment,  will  answer  ^'  guilty"  at 
jeur  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  **  guilty"  were, 

Me>«rs.  Allen,  Bowen,  Hunter,  McLane,  Miller,  Prentice  and  Yittum.— 7. 

Those  who  answered  "  not  guilty"  were, 

ldef«rB.  Albnn,  B&shford,  Blair,  Bovee,  Brigg^  Cary,  Dunn,  Lewis,  Pincliner, 
Reed,  Smith,  Seaton,  Stewart,  Sterlng,  Wakeley,  Whittlesey  and  WeiL — 17, 

Specification  2,  of  Article  IV.,  was  then  read  as  follows: 

SpBcincATiON  2. — That  he,  the  »aid  Levi  Hubbell,  having,  as  Jiidge  of  the 
Circuit  Court  of  Dane  county,  made  a  final  decree  in  favor  of  William  S.  Hun- 
g(  rford,  in  a  ceilain  cause  in  chancery  therein  pending,  wherein  the  said  Wil- 
liam S.  Hungerford  was  complainant,  and  Caleb  Cusbing  was  defendant;  and 
while  the  eaid  cause  was  pending  on  an  appeal  of  the  said  Caleb  Cushing 
from  the  said  decree  to  the  Supreme  Court  of  this  State,  he,  the  said  Levi 
Hubbell,  was,  contrary  to  his  duty  and  obligations  as  such  judge,  retained,  and 
did  act  as  counsel  for  the  said  William  S.  Hungerford,  upon  a  certain  indict- 
ment for  perjury,  preferred  against  the  said  William  S.  Hungerford,  in  the 
District  Court  of  the  United  States  for  the  district  of  Wisconsin,  groining  out 
of  the  same  controversy,  and  involving,  in  part,  the  same  conclusions  of  fact 
and  law  as  the  said  cause  in  chancery;  and  that  afrerwardss  at  the  December 
term,  1851,  and  the  June  and  December  terms,  1852,  of  the  said  Supreme 
Court,  he,  the  said  Levi  Hubbell,  did,  contrary  to  law  and  justice,  and  his  duty* 
in  the  premises,  preside  and  adjudicate  as  one  of  the  judges  of  the  said 
Supreme  Court,  in  the  said  appeal  of  the  said  cause  in  chancery,  and  did,  as 
one  of  the  judges  of  the  said  court,  give  his  vote  and  influence  in  the  said 
cause,  in  favor  of  the  said  William  S.  Hungerford. 

When  the  Ptesident  took  the  opinion  of  the  members  of  the  Court  hi  the 
form  following: 

Senators!  as  many  of  yon  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
second  specification  of  article  four  of  impeachment,  will  answer  "guilty"  as  your 
stmes  are  called,  and  those  of  a  contrary  opinion  wiU  answer  **  not  guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were, 

Messrs.  Allen,  BYair,  Boweo,  Hunter,  McLane,  Miller,  Prentice^  Stewart,  Vit- 
tarn,  Wakeley,  Whittlesey  and  Weil.— 12. 

Thoae  who  answered  ^  not  guilty"  werc^ 
100 
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Messrs.  Albany  Baahford,  Boree,  BriggSi  Car/,  Dunn,  Lewifl»  Pincknej^ 
Beed,  Smith,  Seaton  and  Sterling. — 12. 

Specification  3,  of  Article  IV.,  was  then  read  as  follows: 

Spboifioation  3. — That  he,  the  said  Levi  Hubbell,  having  beea  retained  bj 
one  William  L.  Hart  to  obtain  for  him,  the  said  William  L.  Hart^  a  divoroa 
from  his  wife,  Eliza  A.  Hart,  who  bad  never  been  within   this  State    or   the 
United  States,  and  having  made  application  for  such  divorce  to  the  Hoau 
David  Irvin,  Judge  of  the  Second  Judicial  District  of  the  Territory  of  Wis- 
consin, in  the  District  Court  for  the  countj  of  Rock,  in   the   said  Terntorj-^ 
which  application  had  been  refused  by  the  said  David  Irvin,  for  want  of  jom- 
diction  of  the  courts  of  said  Territory  to  entertain  the  same:  he,  the  said  Levi 
Hubbell,  did,  contrary  to  his  duty  and  obligation  as  such  judge,    cause   one 
Albert  Smith,  an  attorney  and  counsellor,  to  be  employed  by  the  aaid  William 
L.  Hart,  to  apply  for  such  divorce  in  the  Circuit  Court  of  Milwaukee  ooaoty, 
before  him,  the  said  Levi  Hubbell,  as  judge  thereof,   which  was   accordingiy 
done;  did  entertain  such  cause  in  the  said  Circuit  Court,  as  judge  thereof;  dii 
testify  as  a  witness  therein,  to  certain  things  by  him  done  « luring  and  growiag 
out  of  his  said  retainer  by  the  said  William  L.  Hart;  and  did,  contrary  to  law 
and  justice,  and  his  duty  in  the  prembes,  preside  in  the  said  Circuit  Court,  oa 
the  hearing  of  the  said  divorce  suit  of  the  said  William  L.  Hart  against  hir 
wife,  the  Btcid  Eliza  A.  Hart,  and  did  improvidently  and  improperly  make  a 
decree  of  the  said  Circuit  Court,  granting  such  divorce. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  ^ 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  gailtf 
ef  corrupt  conduct  in  office,  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
third  specification  of  article  four  of  impeachment,  will  answer  "  guilty*'  as  yoir 
names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not  guilty.** 

And  the  roll  having  been  called, 

Those  who  answered  •*  guilty"  were, 

Messrs.  Allen,  Bowen,  Hunter,  McLane,  Prentice,  Stewart  and  Yittum. — *J, 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Blair,  Bovee,  Briggs,  Cary,  Dunn,  Lewis,  MilW, 
Pinckney,  Reed,  Smith,  Seaton,  Sterling,  Wakeley,  Whittlesey  and  Weil — 17. 

Specification  4,  of  Article  IV.,  was  then  read  as  follows: 

Spboifioation  4. — That  he,  the  said  Levi  Hubbell,  having  been  oonsoltad 
and  retained  on  behalf  of  one  Andrew  Smith,  in  relation  to  a  certain  claim  of 
the  said  Andrew  Smith,  against  the  Milwaukee  Mutual  Insurance  Company, 
and  the  said  Andrew  Smith  having  instituted  his  suit  against  the  said  In$a- 
ranoe  Company,  in  the  Circuit  Court  of  Milwaukee  county;  he,  the  said  Levi 
Hubbell,  Hid  at  the  February  term  of  said  cuurt,  1850,  contrary  to  law  and  jus* 
tice,  and  iiis  duty  in  the  premises,  preside  at  the  trial  of  the  said  cauae^  as 
jndge  of  the  said  Circuit  Court 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  chained  in  this  the 
fourth  specification  of  article  four  of  impeachment,  will  answer  "guilty"  as  your 
names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not  guilty." 
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And  die  roll  having  been  called, 
Kone  answered  "  guilt j." 
Thoee  who  answered  **  not  guilty"  were, 

Messrs.  Alban,  Allen,  Basbford,  Blair,  Bovee,  Bowen,  Briggs,  Gary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stew- 
art, Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil.— 24. 
Specification  5,  of  Article  IV.,  was  then  read  as  follows: 
SpBoiFioATiotf  6. — ^That  he,  the  said  Levi  Hubbell,  at  the  May  term,  1851, 
of  the  Circuit  Court  of  Milwaukee  eounty,  did,  contrary  te  law  and  justice,  and 
his  duty  in  the  premises,  preside  and  adjudicate,  as  judge  of  the  said  court, 
upon  a  demurrer  of  one  Charles  L  Kane,  to  a  certain  indictment  therein  pend- 
ing, against  the  said  Charles  I.  Kane,  for  the  crime  of  perjury,  and  did  sus- 
tain the  said  demurrer,  and  give  judgment  upon  the  said  indictment  in  favor  of 
the  said  Charles  L  Kane  ;  he,  the  said  Levi  Hubbell,  having  been  and 
acted  as  the  attorney  and  counsel  of  the  said  Charles  I.  Kane,  on  the  subject 
matter  out  of  which  the  said  indictment  arose. 

When  the  Presidsnt  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators  I  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  ofiSoe,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
fifth  specification  of  article  four  of  impeachment,  will  answer  ^  guilty"  as  your 
xumes  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not  guilty." 
And  the  roll  having  been  called. 
Those  who  answered  **  guilty"  were 

Messrs.  Allen,  Bowen,  Hunter,  McLane,  Miller,  Prentice  and  Vittum. — 7. 
Those  who  answered  **  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Blair,  Bovee,  Briggs,  Cary,  Dunn,  Lewis,  Pinck- 
ney, Reed,  Smith,  Seaton,  Stewart,  Sterling,  Wakeley,  Whittlesey  and  Weil. 
—17. 

Specification  6,  of  Article  IV.,  was  then  read  as  follows: 
SpBOiricATiOK  6. — That  he,  the  said  Levi  Hubbell,  at  the  May  term,  1852; 
of  the  Circuit  Court  of  Milwaukee  county,  did,  contrary  to  law  and  justice, 
and  his  duty  in  the  premises,  preside  and  adjudicate  as  judge  of  the  said  court, 
upon  a  demurrer  of  one  Charles  L  Kane,  to  a  certain  other  indictment  therein 
pending,  against  the  said  Charles  I.  Kane,  for  the  crime  of  perjury,  and  did 
sustain  the  said  demurrer,  and  give  judgment  upon  the  said  indictment  in 
favor  of  the  said  Charles  I.  Kane;  he,  the  said  Levi  Hubbell,  having  been  and 
acted  88  the  attorney  and  counsel  of  the  said  Charles  I.  Kane,  on  the  sub- 
ject matter  out  of  which  the  said  indictment  prose,  and  having  drawn  the 
sworn  answer  in  chancery  of  the  said  Charles  I.  Kane,  upon  which  perjury  was 
asBip:ned  in  and  by  the  said  indictment 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators  I  as  many  of  you  ta  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
sixth  specification  of  article  four  of  impeachment,  will  answer  "  guilty"  as  your 
names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not  guilty." 
And  the  roll  having  been  called, 
Those  who  answered  **  guilty"  were^ 
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Messrs.  Allen,  Bowen,  HuDter,  McLane,  Miller,  Preiitioe  utd  Yittam.*— 7. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Basbford,  Blair,  Bovee,  Briggs,  Carj,  Dunn,  Lewk.  Piockner, 
Beed,  Smith,  Seaton,  Stewart,  Sterling,  Wakelej,  Wbittieeey  and  Weil. — 17.' 

Article  V.,  and  Specification  1,  were  then  read  as  follows: 

That  he,  the  said  Levi  Hubbell,  being  judge  of  the  Second  Judicial  Cir- 
cuit, has,  contrary  to  the  statute  in  such  case  naado  and  provided,  and  his  datj 
and  obligations  aa  such  judge,  taken  and  used  noonies  paid  ioco  the  Circait 
Courts  of  the  said  Circuit,  in  the  progress  of  suits  therein,  to  the  maaifeit 
scandal  and  danger  of  the  admlntstration  of  justice. 

SpBOiFicATioN  1. — That  he,  the  said  Levi  Hubbell,  having,  as  judge  of  the 
Circuit  Court  of  Milwaukee  county,  ordered  the  sale,  as  of  perishable  property, 
of  certain  goods  and  chattels  attached  in  a  certain  atrachment  cause,   wberesi 
Janoes  McBride,  Henry  MeBride  and  Henry  K.  Sheklon,  were  plaintifi&;  aad 
Cicero  Comstock  and  Leander  Comstock,   Willi»ra  Sanderson  and  Reubea 
Chase,  were  defendants;  then  pending  in  the  said  Cirettit  Court,  and  the  same 
having  been  so  sold,  and  he,  the  said  Levi  Hubbell  having,  aa  auch  joJge^ 
ordered  the  nett  proceeds  of  such  sale  to  be  paid  into  said  court ;  he,  the  sakl 
Levi  Hubbell  did,  on  the  1 4th  day  of  August,  1852,  contrary  to  law  and  pn>- 
priety,  and  his  duty  in  the  premises,  take  from  the  sheriff  of  Milwaukee  eouotv; 
and  use  for  his  own  benefit,  the  sum  of  five  hundred  and  sixty-five  doliare  and 
seventy-four  cents,  being  the  amount  returned  by  the  said  sheriff  aa  tbe  nett 
proceeds  of  the  said  sale,  and  did  keep  and  use  the  same  until  after  the  fi&sl 
determination  of  the  said  cause. 

When  the  President  took  the  opinien  of  the  members  of  tbe  Court  in  tha 
form  following: 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guihy 
of  corrupt  conduct  in  office,  or  of  a  crime  or  roisdemeanor,  as  efaarsred  in  tbis 
the  fifth  article  and  first  specification  of  impeachment,  will  answer  **  guilty"  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not  guilty.** 

And  the  roll  having  been  called, 

None  answered  **  guilty .'' 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Carj,  jyunu, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smtth^  Seatoi^ 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  2,  Article  V.,  was  then  read  as  follows: 

Spbcifigation  2. — ^That  he,  the  said  Levi  Hubbell,  having,  as  judge  of  the 
Circuit  court  of  Dane  county,  in  a  certain  cause  is  obaneery  therein  pending, 
wherein  Levi  B.  Vilas  and  Ezra  L.  Varney,  were  complainants,  and  K,  J.  Laa- 
ting,  Robert  W.  Lansing,  Charles  H.  Rogesa,  Henry  Corwith,  and  Nathan  Cor^ 
with,  were  defendants;  ordered  a  oertain  amount  of  money,  therein  in  contro- 
versy, to  be  paid  into  the  said  court,  rnd  hereupon  the  sum  of  two  bundled 
and  siiteen  dollars  and  ninety-six  cents  was  so  paid  in  to  the  clerk  of  and 
oonrt;  he,  the  said  Levi  Hubbell,  did,  on  the  23d  day  of  April,  1852,  contrary 
to  law  and  propriety,  and  his  duty  in  the  premises,  take  from  the  said  clerk, 
and  use  for  his  own  benefit,  tbe  sum  of  two  hundred  and  fifteen  dollars^  being 
part  of  the  amount  so  paid  into  court,  and  did  keep  and  uae  the  aame  until 
after  the  final  determination  of  the  said  cause. 
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When  the  President  took  the  opinion  of  the  membera  of  the  Conrt  in  the 
'form  following: 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  HubbeH, 
guilty  of  corrupt  conduct  in  oflSce,  or  of  »  crime  or  tnisdemeanor,  as  charged 
in  this  the  second  specification  of  article  five  of  impeachment,  will  answer 
*^  guilty^  as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer 
*•  not  guilty/' 

And  the  roll  having  been  called, 

None  answered  •'guilty.'* 

Tboee  who  answered  **  not  guilty,''  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  €ary,  DunUi 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  SeatoD, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Specification  3,  of  Article  V^  was  then  read  as  follows : 

Specifioatiok  3. — ^That  he^  the  said  Levi  Hubbell,  having  as  judge  of  the 
Circuit  Court  of  Milwaukee  county,  at  the  January  term,  1850,  thereof  sen- 
tenced certain  persons  convicted  of  misdemeanors  in  the  said  court,  to  wit: 
Samuel  Gardiner,  Rufus  King,  William  J.  A.  Fuller  and  William  E.  Cramer, 
to  pay  certain  fines,  did,  contrary  to  law  and  his  duty  in  the  premises,  take  and 
receive,  and  for  a  long  time  keep,  and  use,  to  his  own  use,  the  monies  by  them 
paid  fer  such  fines. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators!  as  many  of  you  as  believe  the  responent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
third  specification  of  article  five  of  impeachment,  will  answer  ^  guilty"  as  your 
aames  are  called,  and  those  of  a  contrary  opinion  will  answer  *^  not  guilty." 

And  the  roll  having  been  called, 

None  answered  "  guilty," 

Those  who  answered  ♦*  not  guilty''  were, 

Messrs.  Alban,  Allen,  Basbford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dnnn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Article  VL,  and  Specification  1,  were  then  read  as  follows: 

That  he,  the  said  Levi  Hubbell,  so  beiqg  judge  of  the  Second  Judicial  Cir* 
cnit,  has  improperly  and  collusively  given  judicial  advice,  and  made  judicial 
promises,  to  suitors  and  persons  likely  to  become  suitors  in  the  courts  of  this 
State,  on  the  subject  matter  of  their  suits,  contrary  to  law,  and  his  duty  as  such 
judge,  and  to  the  manifest  scandal  and  partiality  of  the  administration  of  jus- 
tice. 

SpeciFiCATioN  1. — That  while  a  certain  cause  in  chancery,  instituted  by  the 
Attorney  General,  on  behalf  of  this  State,  against  the  Wisconsin  Marine  and 
Fire  Insurance  Company,  and  one  Alexander  Mitchell,  the  Secretary  thereof, 
was  pending  in  the  Circuit  Court  of  Washington  county,  wherein  the  said  At- 
torney General  had  applied  to  the  said  Circuit  Court  for  a  writ  of  injunctioQ 
against  the  defendant  therein;  ho,  the  said  Levi  Hubbell,  did,  contrary  to  bia 
duty  and  obligations  as  sai !  judge,  confer  with  the  said  Alexander  Mitchell  on 
the  suliject  of  the  said  cause,  and  advised  the  said  Alexander  Mitchell  to  obey 
any  injunction  in  the  said  causey  if  such  should  be  issued  by  the  said  Circuit 
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Court,  and  promised  the  said  Alexander  Mitchell,  that  if  such  injunction  sIiogII 
be  issued  by  the  said  Circuit  Court,  he,  the  Baid  Leyi  llubbell,  as  judge  of  tki 
Second  Judicial  Circuit,  would  dissolve  the  same. 

When  the  President  took  the  opinion  of  the  members  of  the  Comt  in  tlu 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  LeTi  Hubbell,  guilty  d 
eorrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
sixth  article  and  first  specification  of  impeachment,  will  answer  **  guUtj^  m 
jour  names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not  gmJcj.* 

And  the  roll  having  been  called, 

Those  whu  aunwered  ^  guilty'*  were, 

Messrs.  Allen,  Blair,  Miller,  Prentice,  Stewart  and  Yittam. — 6. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Bovee,  Bowen,  Briggs,  Gary,  Dunn,  Hunter, 
Lewi^  McLane,  Pinckney,  Beed,  Smith,  Seaton,  Sterling,  Wakelej,  WhittJe- 
ley  and  Weil. — 18. 

Specification  2,  of  Article  YI^  was  then  read  as  follows: 

Specification  2. — That  a  certain  judgment  having  been  recorered  in  the 
Circuit  Court  of  Milwaukee  county,  by  John  Lowery  and  Archibald  Lowery, 
against  James  P.  Graves  and  Ab«l  W.  Wright,  he,  the  said  Levi  Hubbeli,  being 
Judge  of  the  said  Circuit  Court,  did,  contrary  to  his  duty  and  obligations  as 
such  judge,  listen  to  the  complaints  and  statements  of  the  said  James  P.  Greres, 
in  relation  thereto,  and  did  express  to  the  said  James  P.  Greves  an  opinion  that 
the  said  judgment  was  scandalously  obtained,  and  did  advise  the  said  James  P. 
Oreves  to  make  a  motion  to  vacate  the  said  judgment  in  the  said  court,  before 
him,  the  said  Levi  Hubbeli,  as  judge  thereof,  which  the  same  James  P.  Greve^ 
on  such  advice,  accordingly  did. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  tbe 
form  following: 

Senators  !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbeli,  gai  ty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  mis^iemeanor,  as  charged  in  this 
the  second  specification  of  article  six  of  impeachment,  will  answer  ^guiliy"  is 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "  Dot  guilty.' 

And  the  roll  having  been  called, 

None  answered  "guilty." 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Carj,  Dann, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stew- 
art, Sterling,  Vittun),  V\  akeley,  Whittlesey  and  VVeil. — 24. 

Specification  3.  of  Article  VI.,  was  then  read  as  follows: 

Spboification  3. — That  one  Burr  S.  Craft  being  desirous  of  obtaiQing  a 
divorce  from  his  wife,  he,  tbe  said  Levi  Hubbeli,  did,  contrary  to  judicial  pto- 
priety  and  duty,  permit  and  solicit  one  Andrew  £.  Elmore,  the  friend  and 
agent  of  the  said  Burr  S.  Craft,  to  relate  to  him,  the  said  Levi  Hubbeil,  the 
grounds  and  facts  on  which  said  Burr  S.  Craft  sought  such  divorce,  and  there- 
vpon  did,  contrary  to  his  duty  and  obligations  as  such  judge,  advise  tbe  said 
Andrew  E.  Elmore  that  such  grounds  and  facts  were  sufficient  to  obtain  auch 
divorce,  and  did  advise  the  said  Andrew  E.  Elmore,  on  behalf  of  the  aaid  Buir 
8.  Craft|toapply  for  such  divoroe;  and  a  bill  or  petition  for  such  diToroa 
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kaTing  been,  upon  Bnch  advice,  filed  on  behalf  of  the  said  Burr  S.  Craft,  in 
the  Circuit  Court  of  Waukesha  county ;  the  said  Levi  Hubbell  did,  contrary  to 
his  duty  and  obligationa  aa  a  judge,  permit  the  said  Andrew  E.  Elniore  to  ex- 
hibit in  private  to  him,  the  said  Levi  Hubbell,  the  evidence  taken  in  support 
#f  such  divorce,  for  the  purpose  of  taking  his,  the  said  Levi  Hubbell's,  opinion 
on  the  sufBciency  of  such  evidence,  and  did,  thereupon,  privately  advise  the 
eaid  Andrew  E.  Elmore,  that  such  evidence  was  sufficient  for  that  purpose; 
and  did  afterwards,  as  judge  of  the  said  Circuit  Court,  make  a  decree  of  the 
said  court  granting  such  divorce;  and  did  afterwards  solicit  a  present  from  the 
aaid  Burr  S.  Crat\,  through  the  said  Andrew  E.  Elmore 

When  the  President  took  the  opinion  of  the  member's  of  the  Court  in  the 
form  following: 

Senators !  as  many  of  yon  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
third  specification  of  article  six  of  impeachment,  will  answer  **  guilty"  as  your 
Barnes  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not  guilty." 
And  the  roll  having  been  called. 
Those  who  answered,"  guilty  were,** 

Messrs.  Allen,  Blair,  Bowen,  Hunter,  Miller,  Prentice  and  Stewart— 7. 
Those  who  answered  "  not  guilty**  were, 

Messrs.  Alban,  Bashford,  Bovee,  Briggs,  Cary,  Dunn,  Lewis,  McLane,  Pinck- 
ney,  Reed,  Smith,  Seaton,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  WeiJ. 
— 18. 

Article  VIL,  and  Specification  1,  were  read  as  follows: 
That  the  said  Levi  Hubbell,  so  bein^  judge  of  the  Second  Judicial  Circuity 
lias,  in  the  exercise  of  his  judicinl  functions,  conducted  himself  with  undue  and 
vnjust  partiality  and  favor  to  particular  suitors  in  the  courts  of  the  said 
Ciicuit  before  him,  contrary  to  his  duty  and  obligations  as  such  judge,  and  to 
the  manifest  corruption  and  scandal  of  the  administration  of  justice. 

Specification  1. — That  the  said  Levi  Hubbell  being  applied  to,  as  judge  of 
the  Milwaukee  Circuit  Court  to  hold  a  special  term  of  said  court,  for  the  pur- 
pose of  confirming  a  sale  made  in  a  certain  foreclosure  cause  in  chancery,  pend- 
ing in  the  said  court,  wherein  John  F.  Baasen  was  complainant,  and  John 
Anderson  and  others  were  defendants,  and  having  agreed  to  hold  such  special 
term  for  such  purpose;  afterwards,  contrary  to  his  duty  and  obligations  as  such 
Judge,  did  partially,  and  from  his  personal  feeling  of  enmity,  refuse  to  hold  the 
aamefor  the  benefit  of  one  Byron  Kilboum,  because  the  said  Byron  Kilbourn 
was  his,  the  said  Levi  Hubbell's  opponent;  and  afterwards,  contrjr/  to  his  duty 
and  obligation  as  such  judge,  did  partially,  and  of  his  personal  favor,  agree  to 
bold  the  same  for  the  benefit  of  one  Amos  Sawyer,  because  the  said  Amoa 
Bawyer  was  his,  the  said  Levi  HubbelFs  friend. 

Wlien  the  President  took  the  opinions  of  the  members  of  the  Court  in  the 
form  following: 

Senators  1  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
^•rrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
seventh  article  and  first  specification  of  impeachment,  will  answer  ^  guilty"  aa 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^*  not 
guilty." 
Aiid  the  roll  haying  been  called, 
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Those  who  answered  **  guitey"  were, 

Messrs.  Allen,  Blair,  ^weo,  Hunter,  McLane,  Miller,  Prentice  and  Stew- 
art.— 8. 

Those  who  anawered  "  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Bovee,  Briges,  Gary,    Dunn,    Lewis,    Piacknej, 
Beed,  Smith,  Seaton,  Steriins:,  Vittum,  Wakeley,  Whittlesey  and  VVeiL — 16. 

SpecificadoB  2,  of  Article  VII.,  was  then  read  as  follows: 

Spbcification  2. — That  while  an  indictment  was  depending  in  the  Circait 
Court  of  Waukesha  county,  against  one  William  H.  Howe,  n>r  the  crima  of 
perjury,  he,  the  said  Levi  Hubbell,  had,  contrary  to  public  decency,  and  against 
his  duty  and  obligations  as  such  judge,  a  private  and  indecent  interview  with 
the  wife  of  the  said  William  H.  Howe,  sought  by  her  to  solieit,  and  whereia 
she  did  solicit  him,  on  behalf  of  her  said  husband,  in  the  matter  of  asdd  in- 
dictment; and  did  afterwards,  as  judge  of  the  said  court,  bring  about  the  ac- 
quittal of  the  said  William  H.  Howe  of  the  crime  charged  by  the  said  indict- 
ment. 

When  the  President  took  the  opinion  of  the  members  of  the  Coort  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  HubbeU,  guilty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  second  specification  of  article  seven  of  impeachment,  will  answer  ^guiJry^ 
t^  your  names  are  called,  and  those  of  a  contrary  opinion  will  aosver  *'not 
guilty.*' 

And  the  roll  having  been  called. 

Those  who  answered  *'  guilty"  were, 

Mr.  Vittum. 

Those  who  anawered  **  guilty"  were, 

Messrs.  Alban,  Allen,  Bfishford,  Blair,  Bovee,  Bowen,  Brigga,  Gary*  Duoi, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  SeacoB| 
Stewart,  Sterling,  Wakeley,  Whittlesey  and  Weil.— 23. 

Specification  3,  of  Article  VII.,  was  then  read  as  follows: 

SpsciricATioN  3. — That  he,  the  said  Levi  Uubbell,  judge  as  aforesaid,  know- 
ing that  one  Eliza  C.  Wyman,  the  wife  of  one  William  W.  Wyman.  was  living 
apart  from  her  said  husband,  and  was  desirous  of  obtaining  a  divorce  from  fain^ 
had,  contrary  to  public  decency  and  his  duty  and  obligations  as  a  judge,  a  pri- 
vate and  indecent  interview  with  her,  and  in  such  interview  did  couosei  and 
advise  with  ber  in  relation  to  such  divorce;  and  that  he,  the  said  Levi  Hubbell, 
did  afterwards  permit  the  said  William  W.  Wyman,  who  was  aliiK)  soliciious  to 
obtain  a  divorce  from  his  said  wife,  to  exhibit  affidavits  to  him  in  aupport  of 
such  divorce,  and  did  thereupon  advise  the  said  William  W.  Wyman  that  such 
affidavits  did  not  establish  grounds  for  a  divorce,  but  that  he,  the  s^aid  William 
W.  Wyman,  could  accomplish  his  end  by  permitting  his  said  wife  to  obtain 
such  divorce;  to  which  said  William  W.  Wyman  assented,  informing  hini«  the 
•aid  Levi  Hubbell,  that  he,  the  s^iid  William  W.  Wyman,  would  suffer  his  wife 
to  obtain  such  divorce;  and  that  afterwards  he,  the  »aid  Levi  Hubbell,  well 
knowing  such  collusion  between  the  said  William  W.  Wyman  and  his  said  wife^ 
did,  as  judge  of  the  Circuit  Court  of  Jefferson  county,  by  collusion  and  favor, 
and  contrary  to  law  and  juKtice,  and  without  justifiable  cause,  and  against  his 
duty  and  obligations,  make  a  decree  of  the  said  court  orrantiog  a  divorce  agaiual 
the  said  William  W.  Wyman,  in  favor  of  his  said  wife. 
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When  tbe  Prendeut  took  the  opinion  of  the  memben.  of  the  Court  in  tho 
form  following : 

Senators !  as  many  of  you  as  believe  the  respondeat,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  nHsdemeanor,  as  charged  in  tbie  the 
third  specification  of  article  seven  of  impeachment,  will  answer  *'  guilty"  as 
jrour  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "not 
guUty." 

And  the  roll  having  been  called, 

None  answered  "  guilty."  ' 

Those  who  answered  "not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Gary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  PincWney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Yittuni,  Wakeley,  Whittlesey  and  Weil. — 24, 

Specification  4,  of  Article  VIL,  was  then  read  as  follows : 

Spkcification  4. — That  in  a  certain  cause  in  the  Circuit  Court  of  Wauke- 
sha county,  wherein  Robert  Barker  was  plaintif]^  and  George  C.  Pratt  was  de* 
fendant,  he,  the  said  Levi  Hubbell,  as  judge  of  said  court,  did,  by  collusion 
and  favor,  contrary  to  law  and  justice,  without  justifiable  cause,  and  against  his 
duty  and  obligations  as  such  judge,  make  an  order  of  the  said  court  to  stay, 
until  the  further  order  of  the  said  court,  any  writ  of  execution  on  a  certain 
'Judgment  rendered  in  the  said  cause,  in  favor  of  the  said  plaintiff,  and  against 
the  said  defendant,  because  it  was  inconvenient  and  difficult  for  the  said  defen- 
dant then  to  pay  such  judgment 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
fourth  specification  of  Article  seven  of  impeachment,  will  answer  ^  guilty"  as 
jour  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not  guilty.** 

And  the  roll  having  been  called. 

Those  who  answered  "  guilty"  were, 

Mr.  Hunter, 

Those  who  answered  "not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee^  Bowen,  Briggs,  Cary,  Dunn, 
Xewis,  McLane, .Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart,  Ster« 
ling,  Vittum,  Wakeley,  Whittlesey  and  Weil.— 23. 

Specification  6,  of  Article  VH.,  was  then  read  as  follows: 

Specification  5. — The  same  as  the  third  specification  to  the  sixth  charge. 

When  the  President  took  the  opinion  of  the  members  df  the  Comt  in  the 
form  following : 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty 
of  corrupt  conduct  in  office^  or  of  a  crime  or  misdemeanor,  as  charged  in  tlv8 
the  fifth  specification  of  article  seven  of  impeachment,  will  answer  ** guilty"  as 
your  names  ar^  called,  and  those  of  a  contrary  opinion  will  answer  *^not  guiltj«" 

And  the  roll  having  been  called, 

Those  who  answerSl  "guilty" 'were, 

Messrs.  AUen,  Blair,  Eunter,  V^W^er  and  Pientice.^*-^. 
.  Those  who 'answered  "notgujity"  were, 

.101  ^         '  .',  ; 
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Messrs.  Atlban,  Basbford,  Bovee,  •  Bowen,  Briggs,  Gary,  Dunn,  Lewis,  M- 
.  Lane,  Pinckney,  Reed,  Smith,  Seaton,  Stewart,  Sterling,  Vittutn,  Waktk- 
Whittlesey  and  Weil.-— tf>. 

Specification  6,  of  Article  VII.,  \raa  then  read  as  follows : 

Spbcificatiojt  6. — The  same  as  the  fihst  specification  to  the  sixth  charge. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  tfce 
form  following: 

Senators !  as  many  of  yoM  as  believe  the  re^oadent,  Levi  IIubbeB,  guUtr  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  th^ 
sixth  specification  of  article  seven  of  impeachment,  will  answer  "guHty"  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not  guiky."' 

And  the  roll  having  been  cAlled, 

Those  who  answered  "guilty*'  were, 

Messrs.  Allen,  Blair,  Bowen,  ^filler,  Prentice  and  Stewart — 6. 

Those  who  answered  "  not  guilty**  were, 

Messrs.  Alban,  Bashford,  Bovee,  Briggs,  Carj-,  Dunn,  Hunter,  Levris,  McLn*, 
Pinckney,  Reed,  Smith,  Seaton,  Sterling,  Vi;tum,  Wideley,  Whittlesev  uci 
Weil.— 1 8. 

Specification  7,  of  Article  TIL,  was  then  tend  as  follows: 

Specification  7. — That  the  said  Levi  Hubbell,  on  the  tHal  in  the  Circ6: 
'  Court  of  Milwaukee  county,  of  a  certain  caii^e  wherein  Ira  A.  Hopiins  wa 
plaintiff,  and  Horatio  N.  Stevens  was  defendant;  did,  at  the  May  term  of  the 
said  court,  1851,  contrary  to  his  duty  and  obligations  as  such  judge-,  partiallT 
and  unfairly  attempt  to  prevent  the  counsel  for  the  said  plaintiff  from  adherii^' 
to  an  admission  of  fact  made  by  such  counsej,  and  from  making  the  ^ame. 

When  the  President  took  the  opinion  cf  the  members  of  the  Court  in  ifca 
form  following : 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  HnbheH,  gniltv  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  tbo'the 
seventh  Specification  of  Article  seven  of  impeachment,  will  answer  **  guflcy"  ^ 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "  not  guillvr 

And  the  roll  having  been  called, 

None  answered  "guilty." 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggp,  Gary,  Dami, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart^  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — ^24. 

Specification  8,  of  Article  YII.,  was  then  read  as  follows  r 
•  Specification  8. — That  he,  the  said  Levi  HlibbeM,  as  judge  of  Ihe  Circuit 
Court  of  Dane  county,  insisted  upon  hearing  a  certain  cause  in  chancery  pend- 
ing in  the  said  court,  wherein  Willi&m  S.  Hungerford  was  complaiDainf,  and 
Caleb  Gushing  was  defendant,  at  a  special  term  of  the  said  court,  to  be  held 
■  by  him  for  that  purpose,  and  arbitrarily  and  partially  tefu^d  the  counsel  of 
tbe  said  defendant  adequate  time  for  the  argument  of  daid  caus^ 

When  the  President  took  the  opinion  of  th6  members  of  tbe  Com-t  In  tb« 
form  following: 

Senators!  as  many  of  you  as  believe  the.f^^^^tident,  Levi  Hubbel],  gnilty 
cf  corrupt  conduct  in  office,  or  of  a  crime *or  misdemeanor,  as  cbarged  in  this 
Iheeigbth  specification  of  article  seven  of  impeachment,  will  iknswer  ''gailtj^ 
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as   youT  names  are  called^  and  those  of  a  contraty  opinion  will  answer  "not 
guilty.'' 

And  the  roll  having  been  called, 

Those  who  answered  **  guilty"  were, 

Messrs.  Allen,  Bowen,  Hunter,  McLane,  Miller,  Prentice,  Stewart  and  Vit- 
tum. — 8. 

Those  who  answered  "  not  guilty"  were 

Messrs.  Aiban,  Bashford,  Blair,  Bovee,  Briggs,  Gary,  Dunn,  Lewis,  Pinck- 
iiey.  Reed,  Smith,  Seaton,  Sterling,  Wakeley,  Whittlesey  and  Weil. — 16. 

Specification  9,  of  Article  VII.,  was  then  read  as  follows: 
Specification  9. — That  the  said  Levi  Hubbell,  judge  as  aforesaid,  knowing 
that  one  Eliza  Wyman,  the  wife  of  one  William  W.  Wyman,  was  living  apart 
from  her  said  husband,  and  was  desirous  of  obtaining  a  divorce  from  him,  had, 
contrary  to  public  decency,  and  his  duty  and  obligations  as  a  judge,  a  private. 
and  indecent  interview  with  her,  and  in  such  interview  did  counsel  aud  advise 
Vfith  her  in  relation  to  such  divorce ;  and  that  he,  the  said  Levi  Hubbell,  did 
afterwards  permit  the  said  William  W.  Wyman,   who   was  also  solicitous   to 
obtain  a  divorce  from  his  said  wife^  to  exhibit  affidavits  to  him  in  support  of 
such  divorce,  and  did  thereupon  advise  the  said  William  W.  Wyman  that 
such  affidavits  did  not  establish  grounds  for  a  divorce,  but  that  he,  the  said  Wil- 
Ham  W.  Wyman,  could  accomplish  his  end  by  permitting  his  said  wife  to 
obtain  such  divorce ;  to  which  the  said  William  W.  Wyman  assented,  inform- 
ing him,  the  said  Levi  Hubbell,  that  he,  the  said  William  W.  Wyman,  would 
Bulfer  his  wife  to  obtaiif  such  divorce ;  and  that  afterwards  be,  the  said  Leyi 
Hubbell,  well  knowing  such  collusion  between  the  said  William  W.  Wyman 
and  his  said  wife,  did,  as  judge  of  the  Circuit  Court  of  Milwaukee  county,  by 
collusion  and  favor,  and  contrary  to  law  and  justice,  and  without  justifiable 
cause,  and  against  his  duty  and  obligations,  make  a  decree  of  the  said  couft 
granting  a  divorce  against  the  said  William  W.  Wyman  in  favor  of  his  said 
wife. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators !  as  many  of  yon  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  tiro 
ninth  specification  of  article  seven  of  impeachment,  will  answer  **  guilty"  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  '*  not 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were, 

Messrs.  Allen,  Blair,  Miller  and  Yittum. — 4. 

Those  who  answered  "  not  guilty"  were, 

Messrs,  Alban,  Bashford,  Bovee,  Bowen,  Brigg«,  Gary,  Dunn,  Hunter, 
Lewis,  McLane,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart,  Sterling, 
Wakeley,  Whittlesey  and  Weil.— 20. 

Article  YHL,  and  Specification  1,  were  then  read  as  follows: 
That  he^  the  said  Levi  Hubbell,  so  being  judge  of  the  Second  Judicial  Cir- 
cuit, has  used  his  judicial  station  and  influence  for  the  purpose  of  inducing 
femalea  to  sabmil  themselves  to  be  debauched  by  him,  contrary  to  public 
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xiecencj,  and  to  the  manifest  corraption  and  scandal  of  the  adminiatniiion  c 
jiutioe. 

Speoification  1. — In  the  caae  of  Mrs.  Howe^  set  forth  in  Uie  aeoood  spec- 
.Station  to  the  seventh  charge. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators !  as  many  of  you  as  believe  the  respondent^  Levi  HubbeD,  guUtj  d 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  chargred  in  this  the 
eighth  article  and  firbt  specification  of  impeachment,  will  answer  ^  guikj^  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  ansver  ^  not 
guilty.'' 

And  the  roll  being  called, 

Those  who  answered  "  guilty"  were 

Mr.  Vittum. 

Those  who  answered  **  not  guilty"  were, 

Iklessrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Paan. 
.Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Siaith,  Seatoo, 
:Stewart,  Sterling,  Wakeley,  Whittlesey  and  Weil.— 28. 

.Sj>ecifi.t:ation,  2  of  Article  VIIL,  was  then  read  as  follows: 

•Sp^ioiFiciiTioN  2.— In  the  case  of  Mrs.  Wyman,  set  forth  in  the  thiid  spe- 
cificaiion  to  the  seventh  charge. 

When  the  President  took  the' opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  HubbeD,  guillj 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  Htk 
the  second  specification  of  article  eight  of  impeachment,  will  answer  "  guStj" 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "aot 

guilty." 

And  the  roll  having  been  called, 

None  answered  "  guilty." 

Those  who  answered  "  not  guilty"  were, 

Messre.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Caiy,  Dudb, 
bunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittura,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  3,  of  Article  VIIL,  was  then  read  as  follows: 

Spbcificatiov  3. — In  the  case  of  Mrs.  J.  Van  Bergen,  in  relation  te  the 
settlement  of  the  estate  of  her  late  husband,  William  Van  Bergen. 

When  the  President  took  the  opinion  of  the  members  of  £e  Court  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
oorrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
third  specification  of  article  eight  of  impeachment,  will  answer  '<  guilty"  an 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  '^  not 
guilty." 
•  And  the  roll  having  been  called, 

None  answered  "  guilty." 

Those  who  answered  "  not  guilty*  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee^  Bowen,  Briggs,  Cary,  Dao&i 
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Hunter,  Lewis,  McLane,  Miller,  Pincknej,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  Wakelej,  Whittlesey  and  Weil. — 24. 

Specification  4,  of  Article  VIII^  was  then  read  as  follows : 

SpKCincATioN  4. — In  the  case  of  Mrs.  Sarah  Pope,  in  relation  to  her  appli- 
cation for  a  divorce  from  her  husband  to  the  Circuit  Court  of  Milwaukee 
county. 

'When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  fourth  specification  of  article  eight  of  impeachment,  will  answer  ^  guilt j" 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not 
guilty." 

And  the  roll  being  called. 

None  answered  ^  guilty." 

Those  who  answered  "  not  guilty*'  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Tleed,  Smith,  Seaton^ 
Steward  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Articles IX.,  and  Specification  1,  were  then  read  as  follows: 
That  the  said  Levi  Hubbell,  so  being  judge  of  the  Second  Judicial  Circuit, 
has  arbitrarily  and  oppressively  exercised  the  functions  of  his  judicial  office 
of  his  own  mere  will,  and  out  of  favor  or  enmity,  to  the  oppression  of  suitors, 
and  the  manifest  scandal  and  danger  of  the  administration  of  justice. 

Specification  1. — By  ordering  anew  trial  without  sufficient  cause,  and 
without  argument  heard  by  him  in  court,  in  the  case  of  George  Trentledge, 
against  the  Milwaukee  and  Mississippi  Kailroad  Company,  in  the  Milwaukee 
Circuit  Court. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office^  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
first  specification  to  the  ninth  article  of  impeachment,  will  answer  "  guilty"  aa 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not 
guilty." 
And  the  roll  having  been  called, 
Those  who  answered  "  guilty"  were, 
Messrs.  Allen  and  Bowen. — 2. 
Those  who  answered  *•  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Blair,  Bovee,  Briggs,  Cary,  Dunn,  Hunter,  Lewia^ 
McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart,  Sterling, 
Vittum,  Wakeley,  Whittlesey  and  Weil.— 22. 

Specification  2,  of  Article  IX^  was  then  read,  as  follows : 

Spboification  2. — By  refusing  adequate  time  for  the  argument  by  counsel 

of  the  cause  of  William  S.  Hungerford  against  Caleb  Cushing,  in  the  Circuit 

Court  of  Dane  county. 
When  the  President  took  the  opinion  of  the  members  of  the  Court  in  tlie 

fonn  following: 
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Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hobbell,  gnilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  chained  in  thh 
the  eecond  specification  to  the  ninth  article  of  impeachment^  will  aoawer 
''guilty"  as  your  names  are  called,  and  those  of  a  contrary  opinion,  will  answer 
«*  not  guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were, 

Messrs.  Allen,  Bowen,  Hunter,  McLane,  Miller,  Prentice,  Stewart  and  Yii- 
turn. — 8. 
.  Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Bash  ford,  Blair,  Bovee,  Briggs,  Gary,  Dunn,  Lewis,  Pindaiey, 
Beed,  Smith,  Seaton,  Sterling,  Wakeley,  Whittlesey  and  Weil— 16. 

Specification  3,  to  Article  IX.,  was  then  read,  as  follows : 

Specification  3. — By  staying  execution  without  sufficient  causs  in  the  cue 
of  Robert  Barker  against  Qeorge  C.  Pratt,  in  the  Circuit  Court  of  Waukesba 
county. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  th« 
third  specification  to  the  ninth  article  of  impeachment,  will  answer  **  guilty^  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  amwer  "not 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "guilty"  were, 

Mr.  Hunter. 

Those  who  answered  **  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovce,  Bowen,  Briggs,  Cary,  Dnnn, 
Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart, 
Sterling,  Vittum,  Wakeley,  Whittlesey  and  W^eil, — 23. 

Specification  4  to  Article  IX.,  was  then  read,  as  follows: 

Spbcification  4. — By  exacting  the  excessive  and  unreasonable  penalty  of 
ten  thousand  dollars,  in  an  appeal  bond  on  an  interlocutory  appeal  by  the  de- 
fendant to  the  Supreme  Court,  in  the  case  of  William  S.  Hungerford  against 
Caleb  Gushing,  in  the  Circuit  Court  of  Dane  county. 

When  the  President  took  the  opinion  of  the  memboFs  of  the  Court,  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  fourth  Specification  to  the  ninth  Article  of  impeachment,  will  answer 
^guilty"  as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer 
«  not  guilty." 

And  the  roll  having  been  called. 

Those  who  answered  **  guilty"  were, 

Mr.  Miller. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter,  Lewis,  McLane,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,* Stewaii| 
Sterling,  Vittum,  Wakeley,  WhitUesey,  and  Weil.— 23. 
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Specfifieaticm  6  ia  Aiiicli^  IX  was  < then  read,  as  fi>Hf>ws: 

Sp£oifioatiq^'/5< — By  quoehing  the  indictment  i,q  the  case  of  the  State 
agaioi^t  John  Lane  and  Gilbert  Lane,  without  proper  cause,  in  the  Circuit 
Court  of  Jefferson  county,  after  having  previously  refused  to  quash  the  same. 

"When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators  I  as  nuoiy  of  you  as  believe  the  respondent,  Levi  Hubbell,  guiltyof 
corrupt  conduct  in  office,  or  of  a  crime  or  misd^Beanor,  as  charged  in  this  the 
fifth  Specification  to  the  n/nth  Article  of  impeachment,  will  answei*  ^^ guilty"  as 
your  names  are  called^  and  those  of  a  contrary  opinion  will  answer  *^  not  guilty  J' 

And  the  roU  having,  been  called, 

iNone  answered  "g^iilty." 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Baahford,  Blair,  Bovee,  Bowen,  Briggs,  Caiy,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stew- 
act,  Sterling,  Vittum,  WaJtdiey,  Whittlesey  and  Weil.— 24. 

Specification  6  to  Article  IX  was  then  read  as  follows: 

SpisciFicATipN  6.-^By  himself  giving  notice  to  the  complainants  counsel  of 
a  motion  to  dissolve  the  injunction  in  the  case  of  Michael  McGrath  against 
William  Cook,  in  the  Circuit  Court  of  Milwaukee  county,  and  forcing  such 
motion  to  a  hearing,  and  deciding  the  same  against  the  complainant  without 
reasonable  cause,  and  without  any  such  .motion  having  been  made  or  noticed 
by  the  defendant  in  the  cause,  and  after  having  previously  refused,  in  the  same 
state  of  the  said  cause,  to  dissolve  the  said  injunction. 

When  the  Presideat  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  efuilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
sixth  Specification  to  the  ninth  Article  of  impeachment,  will  answer  ^'guilty^' 
as.  your  nanaes  are  called,  imd  tho^  of  a  contrary  opinion  will  answer  ^  not 
guilty." 

And  the  roll  having  been  called} 

None  answered  'guilty" 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Brlggs,  Cary,  Dusai 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Heed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whiltleaey  and  Weil. — 24. 

Article  X.,  and  Specification  1,  were  then  read,  as  follows: 

That  he,  the  said  Levi  Hubbell,  so  being  Judge  of  the  Second  Judicial  Cir- 
cuit, has,  contrary  to  his  duty  and  obligations  as  such  Judge,  allowed  himself 
to  be  improperly  approached,  consulted,  advised  with,  and  influenced,  out  of 
court,  On  the  subject  oi  suits  and  proceedings  instituted,  or  about  to  be  insti- 
tuted, in  the  Circuit  Courts  of  the  said  circuit,  by  suitors,  their  friends  and, 
agents,  to  the  manifest  scandal  and  danger  of  the  administration  of  justice^ 

Specification  1 . — The  same  as  the  third  specification  to  the  eighth  charge. 

When  the  President  took  the  opinion  of  the  membera  of  the  Court  in  the 
form  fQllowing: 

Sena^tofs!  as  many  of  yoa<as  believe  th^  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  ofiSce,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  th^' 
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first  specification  to  the  tenth  article  of  impeacliment,  will  tnswer  ^  gmOiy'^  ss 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not 

guilty." 

And  the  roll  having  been  caHed, 

None  answered  "  guilty." 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Gary,  I>anB, 
Hunter,  lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seat  on, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Specification  2,  to  Article  X.,  was  then  read,  as  follows : 

Specification  2.— In  the  case  of  George  Trentledge  against  the  Milwaukee 
and  Mississippi  Railroad  Company,  in  the  Circuit  Court  of  Milwaukee  coontj, 
bj  James  Kneeland. 

When  the  President  took  the  opinion  of  the  members  of  the  Coart  m  tha 
form  following : 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  gfoiirr 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  chaiged  in  this 
the  second  specification  to  the  tenth  article  of  impisachment)  will  answer 
^  guilty,''  as  your  names  are  called,  and  those  of  a  contrary  opinion  wiD  answer 
"  not  guilty." 

Aiid  tbe  roll  having  been  called, 

Those  who  answered  "  guilt/'  were, 

Mr.  Bowen. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Briggs,  Gary,  Dunn,  Hanfer, 
Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart, 
Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil.— 23. 

Specification  3,  to  Article  X.,  was  then  read  as  follows: 

Specification  3. — In  the  case  of  John  Lowery  and  Archibald  Lorery 
against  James  P.  Qreves  and  Abel  W.  Wright,  in  the  Circuit  Court  of  Mil- 
waukee county,  by  James  P.  Greves. 

When  the  President  took  the  opinion  of  the  members  •  of  the  Court  in  the 
form  following : 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  gnilty  o( 
corrupt  conduct  in  office,  or  of  a  ciime  or  misdemeanor,  as  charged  in  this  tbe 
third  specification  to  the  tenth  article  of  impeachment,  will  answer  *  guilty^*^ 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer 'not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "guilty." 

Those  who  answered  **  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dun!^ 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stew^ 
art.  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil— 24. 

Specification  4,  to  Article  X.,  was  then  read,  as  follows: 

Spbcificatiov  4. — In  the  ease  of  Isaac  N.  Janes  against  Samuel  B.  Hnm- 
phrey,  in  the  circuit  court  of  Milwaukee  county,  by  Mrs.  Julia  N.  Janes, 

When  the  President  took  the  opinion  6f  the  membeiA  of  the  Court  in  Ae 
fonn  following : 
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SemtoiBt  as  many  of  jtQ  as  baliere  tiie  lespoiideit,  Levi  Hnbbell,  guilt j  of 
oorropt  conduct  In  ofSoa,  or  ef  a  crime  or  misdemeanor,  as  charged  in  this  the 
fbnrth  specification  to  the  tenth  article  of  impeachaaent,  will  answer  ^  guilty'^ 
aa  your  names  are  called,  and  thoae  of  a  contrary  opinion  will  answer  **  not 
guilty." 

And  the  roll  having  been  called, 

l^one  answered  "  guilty." 

Those  who  answered  "  not  guilty"  we«,  ' 

MessrSb  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter,  Lewis^  McLano,  Miller,  Pinokney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Yittum,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  5,  to  Article  X.,  was  then  read,  as  follows: 

Specification  5w — In  the  case  of  Peter  G.Jones  against  Horatio  N.  Davis, 
in  the  circuit  court  oi  Waukesha  county,  by  A.  F<  Pratt  and  William  A. 
Sarstow. 

When  the  President  took  the  opinion  of  the  members  of  the  Coart  in  the 
form  following:' 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hnbbell,  guilty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  fifth  specifioation  to  the  tenth  article  of  impeachment^  will  answer  '*guiltj'' 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "  guilty." 

Those  who  answered  **  not  guilty"  were, ' 

Messra  Alban,  AVlan,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter^  Lewi^  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Yittum,  Wakeley,  WhiUlesey  and  WeiL— 24. 

Specification  6,  to  Article  X.  was  then  read,  as  follows: 

Spscificatxon  6. — In  the  case  of  Oeerge  F.  Pratt  against Cleveland, 

in  the  circuit  court  of  Waukesha  county,  by  A.  F.  Pratt« 

When  the  President  took  the  opinion  of  the  memben  of  the  Court  in  the 
form  following: 

Senators  I  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
sixth  specification  to  the  tenth  article  of  impeaehnoent,  will  answer  "  guilty" 
as  your  names  are  called,  and  tboee  of  a  contrary  opinion  will  answer  **  not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "  guilty." 

Those  who  answered  **  not  guilty''  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Bri^s,  Cary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentke,  Beed,  Smith,  Seaton^ 
Stewart,  Sterling,  Yittum,  Wakeley,  Whittlesey  and  Weil.— 24^ 

Specificaiion  7,  to  Article  X.,  was  then  read,  as  follows: 

Spscificatios  1, — In  the  case  of  Luther  Ayer  against  George  C.  Pratt,  in 
the  circuit  court' of  Milwaukee  county,  by  A.  F.  Pratt 

■When  the  President  took  tibe  opinion  of  the  members  of  the  Cout  in  the 
form  following: 

102 
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'  Seifoiprd!  te  mmj  of  jroa  aa  bflidTe  ihe  reapoalan^  hm  HubbcU,  g^tultj 
of  corru|it  conduct  in  offioe,  or  of  »  orime  or  misdem^tfior,  as  chai^^  in  t^s 
the  seventli  specificatioa  to  the  tenth  article  of  impeaohmeot,  will 
*^guiit/'  as  your  oMbes  are  called,  andiliose  oCAContanuy  opinioii  will 
"not  guilty." 

And  the  roll  having  been  called. 

None  answered  **  guilty." 

Those  who  answer3d  "  not  guilty"  wen, 
,  Messrs.  Alban,  Alleni  Ba^furd,  Blair,  Bovee,  Bowen,  Briggs^  Oary,  D«urat 
Bunter,  Lewis,  McLaue,  Miller,  PinckHey,  Pr^tice,  Reed,   Soiitli,    SMkoc, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittl^y  and  WeiL— 24. 

Specification  8,  to  Article  X.,  was  ihea  read  as  follows: 
.  Specification  8,--*In  tlie  case  of  the  State,  against  William  H.  Hove, 
iatbe  Cirsuit  Gooxt  o£  Wavdkesha  90Hnty,hy  Mrs.  Howe. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  foUowiiig :       . 

Senators  1  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  gulkj  ci 
corrupt  conduct  in  office,  oir  of  a  eriske  or  misdemeanor,  aa  charged  ia  this  the 
eighth  specification  to  the  tenth  artiele  of  impeachiQent,  will  anawei  ^  gwltj^ 
sis  your  names  are  called,  and  those  of  a  oontraiy  opinioa  will  Mawer  "  not 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were, 

Mr.  Vittum. 

Those  who  answered  "  not  guilty"  were,' 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Caiy, 
Dunn,  Hunter,  Lewis,  McLane,  Miller,  Pinckoey,  Prentice,  Reed^  Smithy  Sea- 
ton,  Stewart,  Sterling,  Wakeley,  Whittiesoy  and  Weil. — 23. 

Specification  9,  to .  ArUcie  X,  was  then  read  as  foUowH: 

Spbcificathht  0. — ^In  divers  cases,  the  titles  whereof  are  unknown,  bj  Wil- 
liam A.  Barstow. 

When  the  Piesident  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators  1  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crinaa  or  misdemeanor,  as  chai^d  in  this  tbe 
ninth  specification  to  the  tenth  article  of  impeachment,  will  answer  ^  guilty'' as 
your  names  are  called,  and  those  of  a  coolrary  opinioD  will  aiiawer "  not 
guilty." 

And  the  roll  having  been  called. 

Those  who  answered  "  guilty"  were, 

Mr.  Blair. — 1. 

Those  who  answered  "  not  giiilty"  were, 

Messrs.  A.lban,  Allen,  Bashford,  Bov«e,  Bowen,  Briggs,  Cary,  Dunn,  Hunter, 
Lewis,  McLane,.  Miller^  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart^ 
Sterling,  Vittum,  Wakeley,  Whittlesey  and  WeiLt-23. 

Specification  10,  of  Article  X.,  was  then  read,  as  foUowa: 

Specification  10. — In  the  case  of  William  A.  Bitfstow,  administntor  of 
Jouah  Barber,  against  Horatio  N.  Wall,  in  tk9  C'lmai  Ooort  of  Wankosha 
county,  by  WUliam  A.  Barstow. 
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When  the  President  took  the  opinion  of  the  membera  of  the  Oonrt  in  the 
form  following: 

SenatonI  aa  many  of  you  as  believe  the  respondent,  Levi  Hnbbell, 
guilty  of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged 
in  this  the  tenth  specification  of  article  ten  of  impeachment,  will  answer 
^^  guilt/'  as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer 
"  not  guilty." 

And  the  roll  having  been  called, 

None  answered  '*  guilty." 

Those  who  answered  "  not  guilty,"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Gary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinokney,  Prentice,  Reed,  Smith,  3eaton, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Specification  11,  of  Article  X.,  was  then  read  as  follows: 

Spkoifioation  11. — In  the  case  of  the  State  against  John  L.  Doran,  in 
the  Circuit  Court  of  Milwaukee  county,  by  John  L.  Doran. 

'When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty 
of  corrupt  conduct  in  c^ce,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  eleventh  specification  of  article  ten  of  impeachment,  will  answer  ^guilty'' 
as  your  names  are  ealled,  and  those  of  a  contrary  opinion  will  answer  ^  not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "  guilty," 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Beaton, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Specification  12,  of  Article  X^  was  then  read,  &s  follows: 
"  Specification  12. — In  the  divorce  case  of  Mrs.  Sarah  Pope,  in  the  Circuit 
Court  of  Milwaukee  county,  by  Mrs.  Sarah  Pope. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators  1  as  many  of  yon  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  ofiice,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
twelfth  specification  of  article  ten  of  impeachment,  will  answer  "  guilty"  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  **not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "  guilty." 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stew- 
art, Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  13,  of  Article  X.,  was  then  read,  as  follows: 

Specification  13. — In  the  case  of  the  Board  of  Supervisors  of  Milwaukee 
county,  against  Sylvester  W.  Dunbar,  Oeorge  D.  Dousman  and  others,  in  the 
Circuit  Court  of  Milwaukee  county,  by  Geoige  D.  Dousman« 
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When  the  Prendent  took  the  (pinion  of  the  memben  of  the  Court  in  tim 
form  following: 

Senators  I  as  many  of  yon  as  believe  the  respondent,  Levi  Hubbell,  goi-tj 
of  corrupt  conduct  in  office^  or  of  a  crime  or  misdemeanor,  as  chai^god  in  this 
the  thirteenth  specification  of  article  ten  of  impeachment,  will  answer  **  guiity"^ 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "  not 
guilty." 

And  the  roll  having  been  called, 

Kone  answered  "guilty." 

Those  who  answer^  "  not  guilty"  were, 

Messrs.  Alban,  Allen.  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Caiy,  Dnms, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Sealon,  Stew- 
art, Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  14,  of  Article  X.,  was  then  read,  as  follows: 

SpsoiFXGATioN  14. — In  the  case  of  the  State  against  Jehial  Smith,  in  tke 
Circuit  Court  of  Milwaukee  county,  by  Peter  G.  Jones  and  others. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  la  tba 
form  following: 

Senators  1  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  ofi^ce,  or  of  a  crime  or  misdemeanor,  as  charged  in  lh»  the 
fourteenth  specification  of  ailicla  ten  of  impeachment,  will  answer  ^  guilty''  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "not  gmlty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty  were," 

Mr.  Blair. — 1. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Bovee,  Bowen,  Briggs,  Cary,  Dunn,  Hunter, 
Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart,  Ster- 
ling, Vittura,  Wakeley,  Whittlesey  and  Weil. — 23. 

Specification  15,  to  Article  X.,  was  then  read,  &s follows: 

Specification  15. — In  the  divorce  case  of  Burr  S.  Craft  against 

Craft,  his  wife,  in  the  Circuit  Court  of  Waukesha  county,  by  Andrew  £. 
Elmore. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  tbe 
form  following: 

Senators  I  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guiltj  of 
eorrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
fifteenth  specification  of  article  ten  of  impeachment,  will  answer  ^  guilty^  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  **  guilty"  were, 

Messrs.  Allen,  Blair,  Bowen,  Hunter,  Miller,  and  Prentice.*— 6. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Bovee,  Briggs,  Cary,  Dunn,  Lewis,  McLane,  Pinek- 
ney,  Reed,  Smith,  Seaton,  Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and 
Weil.— 18. 

Specification  16,  of  Article  X.,  was  then  read,  as  follows: 

Spboifioation  1^4 — Li  the  case  of  Renb^  D.  Turner,  proeeeuted  in  tbe 
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WAnkeeha  Circuit  Court  for  seduction,  by  Rduben  D.  Turner  and  Charles  A. 
Keeler. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators  I  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
sixteenth  specification  of  article  ten  of  impeachment,  m\\  answer  **  guilty"  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not  guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were, 

Mr.  Blair. — 1. 

Those  who  answered  "  not  guilty"  were, 

Messrs,  Alban,  Allen,  Bashford,  Bovee,  Bowen,  Briggs,  Caiy,  Dunn,  Hunter, 
Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart,  Ster- 
ling, Vittum,  Wakeley,  Whittlesey  and  Weil.— 23. 

Specification  17,  of  Article  X.,  was  then  read,  as  follows: 

Specification  17. — In  the  case  of  the  State  against  James  M.  Haney,  in 
the  Circuit  Court  of  Dane  County,  by  George  P.  Thompson. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
•eventeenth  specification  of  article  ten  of  impeachment,  will  answer  "guilty''  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^' not  guilty.'' 

And  the  roll  having  been  called. 

Those  who  answered  "  guilty"  were, 

Messrs.  Blair  and  Miller. — 2. 

Those  who  answered  **  not  guilty"  were 

Messrs.  Alban,  Allen,  Bashford,  Bovee,  Bowen,  Briggs,  Cary,  Dunn,  Hunter, 
Lewis,  McLane,  Pinckney,  Prentice,  Reed,  Smilh,  Seaton,  Stewart,  Sterling, 
Vittum,  Wakeley,  Whittlesey  and  Weil.— 22. 

Specification  18,  of  Article  X.,  was  then  read,  as  follows: 

SpEcincATioN  18. — In  the  divorce  case  of  William  W.  Wyman,  against 
Eliza  C.  Wyman,  his  wife,  in  the  Circuit  Court  of  Jefferson  county,  by  both 
parties  to  the  suit. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Habbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
eighteenth  specification  of  article  ten  of  impeachment,  will  answer  ^guilty"  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answw  **  not  guilty,'* 

And  the  roll  having  been  called. 

None  answered  "  guilty." 

Those  who  answered  **  not  guilty"  were, 

Messrs,  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  19,  of  Article  X.,  was  then  read,  as  follows: 

SpjMXFiOATioir  19.^In  the  case  of  the  State  ^nat  John  Lane  and  Gilbert 
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La&6,  in  the  Circuit  Court  of  JeSereon  county,  by  Jonathan  E.  AmoM,  the 

defendant's  attorney. 

When  the  President  took  the  opinion  c  f  the  memben  of  the  Court  in  the  fom 
following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  HubbeO,  g^tj 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  nineteenth  specification  of  article  ten  of  impeachment,  will  answer  ''^oiity'' 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^not 
guilty.*' 

And  the  roll  having  been  called, 

None  answered  "guilty." 

Those  who  answered  not  "guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Brig^  Caiy,  Jkzt, 
Hunter,  Lewis,'  McLane,  Miller,  Pinckney,  Prentice,  Beed,  Smith,  Se^E, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Specification  20,  of  Article  X.,  was  then  read,  as  follows : 

Specification  20. — In  the  case  of  Theodore  Perry,  survivor  of  BerHIa 
Shumway,  against  Cicero  Comstock,  Leander  Comstock,  Reuben  Chase  and 
William  Sanderson,  in  the  Circuit  Court  of  Milwaukee  county,  by  William 
Sanderson. 

When  the  President  took  the  opinion  of  the  members  of  the  Conrt  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
twentieth  specification  of  article  ten  of  impeachment,  will  answer  "  guilty"  as 
your  names  are  called,  and  thoee  of  a  contrary  opinion  will  answer  **  not 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were, 

Messrs.  Allen,  Blair,  Bowen,  Hunter,  McLane,  Miller,  Prentice^  Stewart  and 
Vittum.— 9. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Bovee,  Briggs,  Cary,  Dunn,  Lewis,  Pinckney,  Beei, 
Smith,  Seaton,  Sterling,  Wakeley,  Whittlesey  and  WeiL — 15, 

Specification  21,  of  Article  X.,  was  then  read,  as  follows: 

Spbcification  21. — In  the  case  of  Lemuel  White  against  J.  H.  Maitiii>  in 
the  Circuit  Court  of  Waukesha  county,  by  Calvert  C.  White. 

When  the  President  took  the  opinion  of  the  members  of  the  Coori  in  the 
form  following : 

Senators  1  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  th» 
the  twenty-first  specification  of  article  ten  of  impeachment,  will  answer 
^  guilty"  as  your  names  are  called,  and  those  of  a  contmry  opinion  will  anawsr 
«  not  guilty." 

And  the  roll  having  been  called. 

None  answered  "  guilty." 

Those  who  answered  ^  not  guilty"  wera^ 

Meaan.  Alban,  Allen,  Baahfordi  Blair,  Bovee^  Boweoi  Bngg^  Cai^i  Donn^ 
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Hunidr,  Lewis,  UcLane,  Miller/ Pbclrftej,  Pretittice,  Reed^  Smieb,  Seatoo^  Stew- 
art, Sterling,  Vittum,  Wakeley,  Whittlesey  anH  Wefl.-^24. 

Atticle  XL,  and  Specification  1,  was  then,  read,  as  follows: 

That  the  said  Levi  Hubbell,  so  being  Judge  of  the  Second  Judicial  Circuit, 
lias,  contrary  to  his  duty  and  obligations  as  such  judge,  officiously  interfered 
and  intermeddled  with,  and  advised  upon  the  subject  matter  of  suits  instituted, 
x>T  about  lio  be  instituted,  in  the  Circuit  and  Supreme  Courts  of  this  State,  with 
suitors,  their  friends  or  agents,  to  the  manifest  scandal  and  danger  of  the  admi- 
nistration of  juBticoi 

Specification  1. — ^In  the  else  of  (hiorgB  TrettlMgeagaintBt  the  Milwaakee 
and  Mississippi  Bailroad  Company,  in  tiha  Circuit  Ooort  of  Milwaukee  county, 
with  Jamea  Kneeland. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  gailty  of 
corrupt  conduct  in  office^  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
first  specification  of  the  eleventh  article  of  impeachment,  will  answer  "  gailty" 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "  guilty." 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs%  Cary,  Dunn, 
Hunter,  Lewis,  McLane^  Milier,  Pinokney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  'Sterling,  Vittum,  Wakeley,  Whittles^ay  and  W€il.--J24.        i 

Specification  S,  of  Article  XI.,  was  then  read,  as  follows: 

Specification  2. — With  Mrs.  JaneYan  Bergen,  in  relation  to  the  settle* 
jnent  of  the  estate  of  her  deceased  husband. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  tho 
form  following : 

Senators)  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
second  specification  of  article  eleven  of  impeachment,  will  answer  **  guilty"  as 
your  names  are  called,  and  those  of  a  coi^ary  opinion  will  answer  *'  not 
guilty."     . 

And  the  roll  having  been  called, 

None  answered  *'  guilty" 

Those  who  answered  ^  not  guilty"  were, 

Messis.  Alban,  Allen,  Bashford,  Blair,  Bgvee,  Bowen,  Briggs,  Gary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller^  Pincliney,  Prentioe,  Beed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  \Vakeley,  Ayhittlesey  and  Weil.— 24, 

•Specificatioii  3,  of  Article  XL,  was  t^en  read,  as  follows: 

Sfboifioatioii  3. — ^lo  the  case  of  John  Lowery  aqd  Arohibdd  Loweiy 
Ugainst  James  P.  Greves  and  Abel  W.  Wright,  in  the  pirouit  Court  of  Milwau- 
kee county,  with  James  P.  Greves. 

.    When  the  President  took  the  opinioti  of  the  members  of  the  Court  in  the 
liArm  following:  r 

Senatont  as  maoy  of  y^'  ab  beliere  the  respon'dj^t,  Levi  Hubbell,  guilty  of 
«Qi7Qpt  oondact  in  office^  gr  of  a  crime  or  miJdemeaWi  as  charged  in  this  the 
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third  fipecification  of  article  ekven  of  impeachment,  will  answer  ''  gnilty^  s 
your  names  are  calledi  and  ^hose  of  a  contrary  opinion  will  answer  *  no; 
guijty." 

And  the  roH  having  been  called, 

None  answered  "  guilty  " 

Those  who  answered  "  not  guilty"  were 

Messrs.  Alban,  Alien,  Bashford,  Blair,  Bovee,  Bowen,  Brigga,  Caiyy  DnnB, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seatoo,  Stew- 
art, Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil— 24.      ' 

Specification  4,  of  Article  XI.,  waa  then  read,  as  follows: 
.    Spxcifioation  4.p-->In  the  case  of  Jame^  .Knedand  against  the  citj  of  UJ- 
waukee,  in  the  Circuit  Court  of  Milwaukee  county,,  with  Asahel   Finsh, 
janior. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators  I  as  many  of  you  as  believe  the  respondent,  Levi  Hnbbell,  guilty  c: 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
fourth  specification  of  article  eleven  of  impeachment,  will  answer  **  guilty" 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  '^  not 
guilty." 

And  the  roll  having  been  called. 

None  answered  "  guilty." 

Those  who  answered  ^  not  guilty'' were, 

Messrs.  Alban,  Allen,  Bashford,  Btair,  Bovee^  Bowen,  Briggs,  Gary,  Dunn, 
Hunter,  Lewis,  MoLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  WeiL— 24. 

Specification  5,  of  Article  XL,  was  then  read,  as  follows: 

Specification  5. — la  the  case  of  the  Attorney  General  against  the  Wis- 
-consin  Marine  and  Fire  Insurance  Company,  in  the  Circuit  Court  of  Wsehing- 
ton  county,  with  Alexander  Mitchell.  ^ 

When  the  President  took  the  opinion  of  the  .members  of  the  Court  in  the 
form  following:  '        '  .' 

Senators !  ^as  many  of  yon  as  beKere  the  respondent,  Levi  Hubbell,  guilty 
t)f  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  ihh 
the  fifth  specification  of  article  eleven  of  impeachment,^ will  answer  "guilty"  ss 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  'aot 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  **  guilty'*  were,    ' 
•     Messrs;  Allen,  BWr,  Bowen,  JJiller.Wnd  Prent?cej — 5. 

Those  who  answ&red  "  not  guilty"  tf cnei  • 

Messrs..  Albap,  -Bashford,  Bovee, ^  BHgsjs,  Cary,  Dunn,  Hunter,  Lewis, 
McLane,'  Pinckney,  Reed,  PmiA,' Beaton,  Stewart^  Sterling,  Vittum,  Wakdey. 
WhitUesey  and  WeH.— -19.  ^    t         ...  . 

Specification  6  (.  of  Article ^^^  yfss,  then  read,  as'  follows :     • 
Specification  6. — In  the  case  oi  William  A.  Barstow,  Administrator  oC 

Josial)  Barber,  against  Uor^tio  N,  "JVall,.  i»  1;he  Circuit  Court  of  Waukesha 

couijly,  with  ,Willi^m  A.  Barstow.'     \'     \^  'j ,  l;   .  , 
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'When  the  PresideDt  took  the  opinion  of  the  memben  of  the  Cotitt  in  tha 
form  following: 

Senators !  as  many  of  yon  ae  belieTe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  w  charged  in  this  the 
nzth  specification  of  article  eleven  of  impeachment,  will  answer  *'  guilty''  aa 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  **  not 
guilty." 

And  the  roU  having  been  called. 

None  answered  "  guilty." 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bash&rd,  Blair,  Bovee,  Bowen,  Briggs^  C)ary,  Daniii 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Beed,  Smith,  Seatoni 
Stewart^  Sterling,  Yittum,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  7,  of  Article  XL,  was  then  read,  aa  follows: 

Spscification  7. — In  the  case  of  Mason  Converse  agunat  Peter  Bogan^  in^ 
the  Circuit  Court  of  Milwaukee  county,  with  Peter  Rogan. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
seventh  specification  to  the  eleventh  article  of  impeachment,  will  answer  **  guilty" 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  *'  not 
guaty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty"  were, 

Messrs.  Allen  and  Blair. — 2. 

Those  who  answered  **  not  guilty"  were^ 

Messrs.  Alban,  Bashford,  Bowen,  Bovee,  Briggs,  Cary,  Dunn,  Hunter, 
Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Be^,  Smith,  Seaton,  Stewart, 
Sterling,   Vittuin,  W;<keley,  Whittlesey  and  Weil. — 22. 

Specification  8,  of  Article  XL,  was  then  read,  as  follows: 

Spboifigation  8. — In  the  ease  of  James  McBride  and  Joseph  Lord  against 
BoBsell  Wheeler,  in  the  Circuit  Court  of  Milwaukee  county,  with  Fiancia 
Bandall,  Plaintiff's  attorney. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  flcuilty  of 
eorrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
^hth  specification  of  article  eleven  of  impeachment,  will  answer  ^guilty" 
as  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not 
guilty." 

And  the  roH  having  been  called, 

None  answered  •♦guilty." 

Those  who  answered  ^  not  guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary,  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pmckney,  Prentice,  Beed,  Smith,  Seaton, 
Stewart,  Sterling,  Yittum,  Wakeley,  Whittlesey  and  Weil.— 24. 

Specification  9,  of  Article  XL,  was  then  read,  as  fellows: 

Spscification  0. — ^In  the  case  of  John  C.  Treadwell,  and  oih^n,  against 
lOS 
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Chalrlei  0.  Richarda,  in  the  Circuit  Court  of  Milwaukee  county,  bj  impro|>erIj* 
entering  the  jury  room  alone,  and  then  discharging  the  jury  privately. 

When  the  President  took  th€  opinion  of  the  members  of  the  Court  in  tha 
form  following: 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
ninth  specification  to  article  eleven  of  impeachment,  will  answer  "  guilty^  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer "  not 
guilty." 

And  the  roll  having  been  called, 

Those  who  answered  "  guilty*'  were, 

Messrs.  Allen  and  Blair. — 2. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  A.lban,  Bashford,  Bovee,  Bowen,  Briggs,  Cary,  Dunn,  Hunter,  Lewis, 
McLane,  Miller,  Picckney,  Prentice,  Reed,  Smith,  Seaton,  Stewart,  Sterling, 
Vittum,  Wakeley,  Whittlwey  and  Weil. — 22. 

Specification  10,  to  Article  XL,  was  then  read,  as  follows : 

Specific ATioir  10. — In  the  case  of  the  State  against  Jehial  Smith,  in  the 
Circuit  Court  of  Milwaukee  county,  with  A.  Cook,  prosecuting  attorney. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following : 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
tenth  specification  of  article  eleven  of  impeachment,  will  answer  ''guilty"  aa 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  '^  not  guilty." 

And  the  roll  having  been  called, 

None  answered  '•guilty.*'. 

Those  who  answered  **  not  guilty''  were, 

Messrs.  Alban,  Allen,  Basbford,  Blair,  Bovee,  Bowen^  Briggs,  Cary,  Duud, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Stnith,  Seaton,  Stew- 
art, Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

Specification  1 1,  of  Article  XL,  was  tlien  read  as  follows: 

SpBciPiOATioir  11. — In  the  divorce  case  of  Burr  S.  Craft,  against 
Craft,  his  wife,  in  the  Circuit  Court  of  Waukesha  county,  with  Andrew  E.  El- 
more. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
orm  following: 

Senators  1  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
eleventh  specification  of  article  eleven  of  impeachment,  will  answer  ''guilty"  w 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not  goilty." 

And  the  roll  having  been  called. 

Those  who  answered  "  guilty*'  were, 

Messrs.  Allen,  Blair,  Bowen,  Hunter,  Miller,  Prentice  and  Stewart.*— t. 

Those  who  answered  **  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Bovee,  Briirgs,  Cary,  Dunn,  Lewis,  MdLsnfl;; 
Pinckney,  Reed,  Smith,  Seaton,  Sterling,  ViUum,  Wakeley,  Whittlesey  and 
WeiL-.l7. 
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Sp6cificatioD  12,  of  Article  XI^  was  then  read,  as  follows: 

Spbcification  12. — In  the  case  of  William  L.  Hart,  against  Eliza  A.  Hart, 
In  the  Circuit  Court  of  Milwaukee  countj,  with  Albert  Smith. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators  I  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this  the 
twelfth  specification  of  article  eleven  of  impeachment,  will  answer  **  guilty^'  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not 
guilty." 

And  the  roll  having  been  called. 

Those  who  answered  **  guilty"  were^ 

Messrs.  Allen,  Bowen,  Hunter,  Prentice,  Stewart  and  Vittum. — 6. 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Blair,  Bovee,  Briggs,  Cary,'  Dunn,  Lewis,  McLane^ 
Miller,  Pinckney,  Reed,  Smith,  Seaton,  Sterling,  Wakeley,  Whittlesey  and  WeiL 
—18. 

Specificcation  13,  of  Article  XL,  was  then  read,  as  follows: 

Speoifioation  13. — In  the  matter  of  an  application  to  the  said  Levi  Hub- 
bell,  for  an  injunction  against  the  Milwaukee  and  Mississippi  Railroad  Com- 
pany, with  James  Kneeland,  a  director  of  said  company. 

When  the  President  took  the  opinion  cf  the  members  of  the  Court  in  the  form 
following : 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  thirteenth  specification  of  article  eleven  of  impeachment,  will  answer  **  guilty" 
88  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "  not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "guilty." 

Those  who  answered  not  ***guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Brigefs,  Cary,  Dunn^ 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  W^akeley,  Whittlesey  and  Weil. — 24. 

« 

On  calling  the  roll  for  the  vote  upon  the  first  Article,  when  the  Clerk  came 
to  the  name  of  Senator  Allen,  he  answered  *^  guilty,"  and  added  "  of  corrupt 
conduct  in  office." 

When  the  voting  was  concluded  Senator  Allen  said :  I  understand  that 
every  one  who  voted  "  guilty"  would  be  at  liberty  to  qualify  his  votel  I  did  so 
on  my  first  vote.  I  wish  to  have  my  vote  qualified  throughout  as  "  guilty  only 
of  oorrapt  conduct,^  and  not  of  ^  crimes  and  misdemeanors." 

Senator  Cart.  I  suppose  a  matter  of  that  kind  can  only  be  explained  by 
s  statement  such  as  the  Senator  has  now  made. 

The  Pbxbidxnt.  The  resolution  provides  that  the  President  of  the  Senats 
shall  announce  the  decision  of  the  Court.  I  do  therefore  announce  that  Levi 
HubbeU)  Judge  of  the  Second  Judicial  Circuit,  is  hereby  declared  by  this 
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Court  Not  Gtm^rr  of  the  chaigeB  of  corrapt  eondncfc  in  office,  nor  of  erisMi 
and  misdeiDeanora,  as  charged  in  the  Articles  and  Spodfications  exhibited 
against  him  by  the  Aasembly  of  the  State  of  Wisconsin. 

Senator  Albav.   I  move  that  this  Court  do  now  adjourn  sine  die,    C«rri«di 

The  PnxaiDxirT,    This  Court  is  adjourned  without  dajr. 


ERRATUM. 
Page  800,  line  27,  for  "gailtj,"  raad  "  not  goiltj." 
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SpocificatioD  12,  of  Article  XI^  was  then  read,  as  follolnra: 

SpsciFicATioK  12. — Id  the  case  of  William  L.  Hart,  against  Eliza  A.  Har^ 
in  the  Circuit  Court  of  Milwaukee  county,  with  Albert  Smith. 

When  the  President  took  the  opinion  of  the  members  of  the  Court  in  the 
form  following: 

Senators!  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty  of 
corrupt  conduct  in  office,  or  of  a  crime  or  misdemesDor,  as  charged  in  this  the 
twelfth  specification  of  article  eleven  of  impeachment,  will  answer  ^*  guilty"  as 
your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  ^  not 
guilty." 

And  the  roll  having  been  called. 

Those  who  answered  "  guilty"  were^ 

Messrs.  Allen,  Bowen,  Hunter,  Prentice,  Stewart  and  Vittum. — 6* 

Those  who  answered  "  not  guilty"  were, 

Messrs.  Alban,  Bashford,  Blair,  Bovee,  Briggs,  Cary,'  Dunn,  Lewis,  McLane^ 
Miller,  Pinckney,  Reed,  Smith,  Seaton,  Sterling,  Wakeley,  Whittlesey  and  WeiL 
—18. 

Specificcation  1 8,  of  Article  XL,  was  then  read,  as  follows : 

SpsciFicuTiON  13. — In  the  matter  of  an  application  to  the  said  Levi  Hub- 
bell,  for  an  injunction  against  the  Milwaukee  and  Mississippi  Railroad  Com- 
pany, with  James  Kneeland,  a  director  of  said  company. 

When  the  President  took  the  opin'on  tf  the  members  of  the  Court  in  the  form 
following : 

Senators !  as  many  of  you  as  believe  the  respondent,  Levi  Hubbell,  guilty 
of  corrupt  conduct  in  office,  or  of  a  crime  or  misdemeanor,  as  charged  in  this 
the  thirteenth  specification  of  article  eleven  of  impeachment,  will  answer  "guilty" 
ap  your  names  are  called,  and  those  of  a  contrary  opinion  will  answer  "  not 
guilty." 

And  the  roll  having  been  called, 

None  answered  "guilty." 

Those  who  answered  not  **-guilty"  were, 

Messrs.  Alban,  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs,  Cary.  Dunn, 
Hunter,  Lewis,  McLane,  Miller,  Pinckney,  Prentice,  Reed,  Smith,  Seaton, 
Stewart,  Sterling,  Vittum,  Wakeley,  Whittlesey  and  Weil. — 24. 

On  calling  the  roll  for  the  vote  upon  the  first  Article,  when  the  Clerk  came 
to  the  name  of  Senator  Allen,  he  answered  "guilty,"  and  added  "of  corrupt 
conduct  in  office." 

When  the  voting  was  concluded  Senator  Allen  said :  I  understand  that 
every  one  who  voted  "  guilty**  would  be  al  liberty  to  qualify  his  vote!  I  did  so 
on  my  first  vote.  I  wish  to  have  my  vote  qualified  throughout  as  "  guilty  only 
of  corrupt  conduct,"  and  not  of  "  crimes  and  misdemeanors/' 

Senator  Cabt.  I  suppose  a  matter  of  that  kind  can  only  be  explained  by 
a  statement  such  as  the  Senator  has  now  made. 

The  Pbxbidsnt.  The  resolution  provides  that  the  President  of  the  Senate 
shall  announce  the  decision  of  the  Court.  I  do  therefore  announce  that  Levi 
Hubbell)  Judge  of  the  Second  Judicial  Circuit,  is  hereby  declared  by  this 


